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Covington  Bbidge  Ga 

V. 

££NTUOKY. 

(154  United  States,  204). 

Power  of  State  to  Refl^ulate  Tolls  on  Interstate  Bridfl^e — Interstate  Com- 
merce.— Traffic  across  the  Ohio  river  is  iaterstate  commerce,  and  a  bridge 
across  the  river  is  an  instrument  of  such  commerce,  hence  the  state  of  Ken- 
tucky has  no  power  to  regulate  tolls  upon  a  bridge  crossing  the  river  from 
a  point  within  that  state  to  a  point  in  Ohio  without  the  concurrence  of  the 
latter  state  in  the  proposed  tariff  or  the  assent  of  congress. 

Same— Obligation  of  Contract  Between  States. — By  the  concurrent  acts 
of  the  legislatures  of  Kentucky  and  Ohio,  a  bridge  company  was  made  a 
corporation  of  each  state,  and  authoria&ed  to  fix  rates  of  toll.  By  an  act  of 
congress  (Feb.  17,  1865,  ch.  89),  the  bridge  was  declared  to  be  a  lawful 
structure  when  completed  in  accordance  with  the  laws  of  the  two  states, 
but  no  provision  was  made  as  to  tolls,  thereby  manifesting  the  intention  of 
congress  that  the  rates  of  toll  should  be  as  established  by  the  two  states. 
Held,  that  the  original  acts  of  incorporation  constituted  a  contract  between 
the  bridge  corporation  and  both  states  which  could  not  be  altered  by  one 
state  without  the  consent  of  the  other.  Per  Mr.  Chief  Justice  Fullbb,  Mr. 
Justice  Field,  Mr.  Justice  Grat,  and  Mr.  Justice  White. 

Erbob  to  tbe  court  of  appeals  of  the  state  of  Kentucky. 

This  was  an  indictment  in  a  court  of  the  state  of  Kentucky 
against  the    Covington  &   Cincinnati  Bridge  Company  for 
violation  of  a  statute  of  that  state  regulating  tolls 
on  defendant's  bridge.     A  demurrer  to  the  indict-  *'' 

ment  was  sustained,  but  the  judgment  thereon  was  reversed 
61  A.  &  E.  R.  Gas.— 1 
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on  appeal  by  the  court  of  appeals  of  the  state  (54  Am.  &  Eng. 

B.  Cas.  461^,  and,  on  trial,  defendant  was  adjudged  guilty,  and 
the  conyiction  was  affirmed  on  appeal  by  the  court  of  appeals. 
Defendant  brought  error. 

This  was  an  indictment  found  by  the  grand  jury  of  Kenton 
county,  Ky.,  against  the  defendant  bridge  company  for  de- 
manding and  collecting  illegal  tolls,  refusing  to  sell  tickets  at 
the  rates  recjuired  by  law,  and  for  failing  to  keep  an  office  for 
the  sale  of  tickets  at  its  bridge  in  said  county. 

The  Covington  &  Cincinnati  Bridge  Company  was  incor- 
porated under  an  act  of  the  legislature  of  Kentucky,  approved 
February  17,  1846,  the  third  section  of  which  required  the 
confirmation  of  the  act  by  the  state  of  Ohio  before  the  cor- 
poration should  open  its  books  for  subscription  ;  and  the 
eighth  section  of  which  declared  that  **  the  president  and  di- 
rectors shall  have  the  right  to  fix  the  rates  of  toll  for  passing 
over  said  bridge,  and  to  collect  the  same  from  all  and  every 
person  or  persons  passing  thereon,  with  their  goods,  carriages, 
or  animals  of  every  description  or  kind ;  provided,  however, 
that  the  said  company  shall  lay  before  the  legislature  of  this 
state  a  correct  statement  of  the  cost  of  said  bridge,  and  an 
annual  statement  of  the  tolls  received  for  passing  the  same, 
and  also  the  cost  of  keeping  said  bridge  in  repair,  and  of  the 
other  expenses  of  the  company ;  and  the  said  president  and 
directors  shall,  from  time  to  time,  reduce  the  rates  of  toll,  so 
that  the  net  profits  of  said  bridge  shall  not  exceed  fifteen  per 
cent  per  annum,  after  the  proper  deductions  are  made  for  re- 
pairs and  charges  of  other  descriptiouB." 

By  an  act  of  the  legislature  of  Ohio,  enacted  March  9, 1849, 
this  company  was  made  a  body  corporate  and  politic  of  that 
state,  ''  with  the  same  franchises,  rights,  and  privileges,  and 
subject  to  the  same  duties  and  liabilities,"  as  were  specified  in 
its  original  incorporation ;  and  with  a  further  proviso  that 
"  nothing  herein  contained  shall  be  construed  to  take  away 
the  jurisdiction  of  this  state  to  the  centre  of  the  said  bridge, 
nor  in  anywise  to  acknowledge  the  jurisdiction  of  the  com- 
monwealth of  Kentucky  this  side  of  the  said  centre." 

On  March  20,  1850,  this  act  of  confirmation  was  amended 
by  the  legislature  of  Ohio  by  granting  the  company  "  power 
to  enter  upon  any  lands  in  the  city  of  Cincinnati,  from  low- 
water  mark  in  the  Ohio  river  northwardly,  not  exceeding  one 
hundred  feet  in  width,  to  Front  street,  and  appropriate  the 
same,"  for  passageways  and  abutments,  etc. 

The  original  act  of  incorporation  was  amended  by  the 
legislature  of  Kentucky  by  the  following,  among  other  subse- 
sequent  acts : 

(1)  By  act  of  February  23,  1856,  authority  was  given  to 
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increase  the  capital  stock  from  $300,000  to  $700,000,  with 
power  in  the  city  of  Covington  to  subscribe  for  and  purchase 
$100,000. 

(2)  By  act  of  February  6, 1858,  the  company  was  authorized 
to  issue  preferred  stock  under  certain  restrictions,  such  stock- 
holders to  receive  dividends  of  6  per  cent, 

(3)  By  act  of  February  5,  1861,  the  capital  stock  was  in- 
creased to  $1,000,000,  one-half  of  such  amount  in  preferred 
stock,  and  to  pledge  the  revenues  of  the  company  for  the 
payment  of  dividends  upon  such  preferred  stock  to  the  extent 
of  15  per  cent  per  annum. 

(4)  JBy  act  of  January  21,  1865,  the  capital  stock  was  in- 
creased to  $1,250,000,  the  additional  $250,000  being  preferred 
stock,  the  holders  of  which  should  enjoy  all  the  benefits, 
privileges,  and  immunities  to  which  the  holders  of  the  exist- 
ing stock  were  entitled. 

By  the  sixth  section  of  this  act  the  legislature  reserved  the 
right  to  change,  alter,  or  amend  the  original  charter,  ''  but  not 
so  as  to  abridge  or  injure  legal  or  equitable  rights  acquired 
thereunder." 

(5)  By  act  of  February  25,  1865,  the  above  sixth  section 
was  repealed. 

(6)  By  act  of  congress  of  February  17, 1865,  the  bridge  was 
declared  to  be  a  lawful  structure  and  post-road  for  the  con- 
veyance of  the  mails  of  the  United  States.     13  Stat.  431. 

The  bridge  was  completed  and  opened  for  travel  January  1, 
1867. 

^  \  April  9, 1890,  the  legislature  of  Kentucky  passed  an- 
other act  amendatory  of  the  act  of  incorporation,  and  out  rf 
which  this  prosecution  arose,  providing  that  it  should  be  un- 
lawful for  any  person  or  corporation  to  charge,  collect,  de- 
mand, or  receive  for  passage  over  the  bridge  spanning  the 
Ohio  river,  constructed  under  such  act  of  incorporation,  any 
toll,  fare,  cr  compensation  greater  than,  or  in  excess  of,  cer- 
tain rates  prescribed  by  the  act,  which  were  much  less  than 
the  directors  had  fixed  upon  under  the  eighth  section  of  the 
act  of  incorporation.  The  second  section  provided  that  the 
'^ompany  should  sell  passage  tickets  over  their  bridge  at  these 
rates,  entitling  the  holder  to  passage  either  way  over  said 
bridge ;  and,  by  the  third  section,  the  company  was  required 
to  keep  an  office  within  the  county  of  Kenton  constantly  open 
for  the  sale  of  such  tickets,  and  keep  conspicuously  posted  a 
schedule  of  the  tolls  fixed  in  pursuance  of  the  act. 

The  company  failing  to  conform  to  this  last-mentioned  act, 
this  indictment  was  filed  May  9,  1890.  Defendant  demurred 
thereto,  and  the  case  was  submitted  upon  this  demurrer  and 
a  statement  of  facts,  showing  the  cost  of  the  bridge  structure 
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and  offices  to  have  been  $1,855,462.36 ;  the  per  cent  of  net 
earnings  on  cost  for  first  23  years,  4.82 ;  the  per  cent  of  net 
earnings  on  cost  for  the  year  1889,  6.14 ;  the  estimated  per 
cent  of  net  earnings  on  cost  for  1890,  4.09,  under  the  charges, 
fixed  by  the  directors  ;  ciie  estimated  percentage  of  net  earn- 
ings on  cost  for  the  year  1890,  under  the  act  of  which  com- 
plaint was  made,  1.06.  The  court  sustained  the  demurrer  and 
dismissed  the  indictments  upon  the  ground  that  the  act  of 
1890  impaired  the  obligation  of  the  contract  contained  in  the 
eighth  section  of  the  original  act.  The  commonwealth  ap- 
pealed to  the  court  of  appeals,  by  which  the  judgment  of  the 
court  below  was  reversed,  and  the  case  remanded,  with  di- 
rections to  overrule  the  demurrer,  and  for  further  proceed- 
ings. The  case  was  thereupon  remanded  to  the  lower  court 
and  submitted  without  a  jury.  The  court  adjudged  the  de- 
fendant guilty,  and  imposed  a  fine  of  $1000,  from  which  judg- 
ment the  defendant  again  appealed  to  the  court  of  appeals., 
which  affirmed  the  judgment  of  the  court  below,  and  certified,, 
at  the  request  of  the  appellant,  the  following  questions  aa 
arising  under  the  constitution  and  lawB  of  the  United  States  : 

(1)  Whether  the  act  of  1890  was  within  the  constitutional 
inhibition  of  laws  impairing  the  obligation  of  contracts. 

(2)  Whether  such  acts  were  in  violation  of  the  exclusive 
power  of  congress  to  regulate  commerce  among  the  states. 

(3)  Whether  said  act  was  in  violation  of  the  fourteentk 
amendment,  prohibiting  the  taking  of  private  property  with- 
out due  process  of  Ir  w. 

Delenaant  thereupon  sued  out  a  writ  of  error  from  thia 
court. 

Solicitor' General  Zaiorence  Maxtodl^  Jr,f  WHliam  M,  Ramsey ^ 
James  W.  Bryan^  John  F.  Fisk^  and  Chis.  H.  Fisk,  for  plaintiff 
in  error. 

WiUiam  J.  Sendricky  Attorney-General  of  the  state  of  Ken«* 
tuoky,  and  William  Ooebd,  for  defendant  in  error, 

Mr.  Justice  Bbown,  after  stating  the  facts  in  the  foregoing^ 
language,  delivered  the  opinion  of  the  court. 

This  case  involves  the  power  of  a  state  to  regulate  toUa 

o.Mtion  r-    ^P"^"  ^  ^^^^Se  connecting  it  with  another  state, 

•ented*™*'*"    without  the  ^sseut  of  congress,  and  without  the 

concurrence  of  such  ether  state  in  the  proposed 

tariff. 

The  right  of  the  commonwealth  of  Kentucky  to  prescribe  & 
schedule  of  charges  in  this  instance  is  contested,  not  only 
upon  the  ground  that  such  regulation  is  an  interference  witn 
interstate  commerce,  but  upon  the  further  ground  that  it  im» 
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pairs  the  obligation  of  the  contract  contained  in  the  original 
<iharter  of  the  company. 

The  power  of  congress  over  commerce  between  the  states, 
and  the  corresponding  power  of  mdividual  states  over  such 
commerce,  have  been  the  subject  of  such  frequent  adjudica- 
tion in  this  court,  and  the  relative  powers  of  congress  and  the 
states  with  respect  thereto  are  so  well  defined,  that  each  case, 
as  it  arises,  must  be  determined  upon  principles  already  set- 
tled, as  falling  on  one  side  or  the  other  of  the  line  of  demarca- 
tion between  the  powers  belonging  exclusivelv  to  congress, 
and  those  in  which  the  action  of  the  state  maybe  concurrent. 
The  adjudications  of  this  court  with  respect  to  the  power  of 
the  states  over  the  general  subject  of  commerce  are  divisible 
into  three  classes  :  First,  those  in  which  the  power  of  the  state 
is  exclusive ;  second,  those  in  which  the  states  may  act  in  the 
absence  of  legislation  by  congress ;  third,  those  in  which  the 
action  of  congress  is  exclusive,  and  the  states  cannot  interfere 
at  all. 

The  first  class,  including  all  those  wherein  the  states  have 
plenary  power,  and  congress  has  no  right  to  interfere,  con- 
cern the  strictly  internal  commerce  of  the  state,  and,  while  the 
regulations  of  the  state  maj  affect  interstate  commerce  indi- 
rectly, their  bearing  upon  it  is  so  remote  that  it  cannot  be 
termed  in  any  just  sense  an  interference.  Under  this  power 
the  states  may  authorize  the  construction  of  highways,  turn- 
pikes, railways,  and  canals  between  points  in  the  same  state, 
and  regulate  the  tolls  for  the  use  of  the  same  (Baltimore  &  O. 
H.  Co.  V.  Maryland,  21  Wall.  456),  and  may  authorize  the 
building  of  bridges  over  nonnavigable  streams,  and  otherwise 
regulate  the  navigation  of  the  strictly  internal  waters  of  the 
state, — such  as  do  not,  by  themselves  or  by  connection  with 
other  waters,  form  a  continuous  highway  over  which  com- 
merce is  or  may  be  carried  on  with  other  states  or  foreign 
countries  (Veazie  v.  Moor,  14  How.  568 ;  The  Montello,  11 
Wall.  411,  20  Wall.  430).  This  is  true  notwithstanding  the 
fact  that  the  goods  or  passengers  carried  or  travelling  over 
such  highway  between  points  in  the  same  state  may  ulti- 
mately be  destined  for  other  states,  and,  to  a  slight  extent,  the 
state  regulations  may  be  said  to  interfere  with  interstate  com- 
merce. The  states  may  also  exact  a  bonus,  or  even  a  portion 
of  the  earnings  of  such   corporation,  as  a  condition  to  the 

5 ranting  of  its  charter.  Society  v.  Coite,  6  Wall.  594 ;  Provi- 
ent  Inst,  v,  Massachusetts,  Id.  611;  Hamilton  Manuf'g  Co. 
V.  Massachusetts,  Id.  632;  Baltimore  &  O.  R.  Co.  t?.  Mary- 
land, 21  Wall.  456 ;  Ashley  v.  Ryan,  153  U.  S.  436,  45  Am.  & 
Eng.  Corp.  Cas.  474. 

Congress  has  no  power  to  interfere  with  police  regulations 
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relating  exclusivelj  to  the  internal  trade  of  the  states  (U.  S. 
V.  De  Witt,  9  Wall.  41 ;  Patterson  v.  Kentucky,  97  U.  S.  501), 
nor  can  it,  by  exacting  a  tax  for  carrying  on  a  certain  busi- 
ness, thereby  authorize  such  business  to  be  carried  on  within 
the  limits  of  a  state  (License  Tax  Gases,  5  Wall.  462).  The 
remarks  of  the  chief  justice  in  this  case  contain  the  substance 
of  the  whole  doctrine  :  "  Over  this  [the  internal]  commerce 
and  trade  congress  has  no  power  of  regulation  nor  any  direct 
control.  This  power  belongs  exclusively  to  the  states.  No 
interference  by  congress  with  the  business  of  citizens  trans- 
acted within  a  state  is  warranted  by  the  constitution,  except 
such  as  is  strictly  incidental  to  the  exercise  of  powers  clearly 
granted  to  the  legislature.  The  power  to  authorize  a  business 
within  a  state  is  plainly  repugnant  to  the  exclusive  power  of 
the  state  over  the  same  subject." 

It  was  at  one  time  thought  that  the  admiralty  jurisdiction 
of  the  United  States  did  not  extend  to  contracts  of  affreight- 
ment between  ports  of  the  United  States,  though  the  voyage 
were  performed  upon  navigable  waters  of  the  United  States. 
Allen  V,  Newberry,  21  How.  244.  But  later  adjudications 
have  ignored  this  distinction  as  applied  to  those  waters.  The 
Belfast,  7  Wall.  624,  641 ;  The  Lottawanna,  21  Wall,  558,  587; 
Lord  V,  Steamship  Co.,  102  U.  S.  541. 

Under  this  power,  the  states  may  also  prescribe  the  form 
of  all  commercial  contracts,  as  well  as  the  terms  and  condi- 
tions upon  which  the  internal  trade  of  the  state  may  be  carried 
on.     The  Trade-mark  cases,  100  U.  S.  82. 

Within  the  second  class  of  cases — those  of  what  may  be 
termed  concurrent  jurisdiction — are  embraced  laws  for  the 
regulation  of  pilots  (Cooley  v.  Board,  12  How.  299 ;  Steamship 
Co.  V,  JolifFe,  2  Wall.  450 ;  JSx  parte  McNeil,  13  Wall.  236  ; 
Wilson  V,  McNamee,  102  U.  S.  572) ;  quarantine  and  inspec- 
tion laws  and  the  policing  of  harbors  (Gibbons  v,  Ogden,  9 
Wheat,  1,  203;  City  of  New  York  v.  Miln,  11  Pet.  102  ;  Tur- 
ner  v.  Maryland,  107  U.  S.  38 ;  Morgan's  Louisiana  &  T.  B. 
&  S.  S.  Co.  V.  Board  of  Health,  118  U.  S.  455 ;  the  improve- 
ment of  navigable  channels  (Mobile  Co.  v.  Kimball,  102  U.  S. 
691  ;  Escanaba  &  L.  M.  Transp.  Co.  v.  Chicago,  107  U.  S.  678, 
2  Am.  &  Eng.  Corp.  Cas.  220;  Huse  v.  Glover,  119  U.  S.  543); 
the  regulation  of  wharves,  piers,  and  docks  (Cannon  v.  New 
Orleans,  20  Wall.  577 ;  Keokuk  Northern  Line  Packet  Co.  v. 
Keokuk,  95  U.  S.  80 ;  Northwestern  Union  Packet  Co.  v,  St. 
Louis,  100  U.  S.  423 ;  Cincinnati,  etc.,  Packet  Co.  v,  Catletts- 
burg,  105  U.  S.  559 ;  Parkersburg,  etc.,  Transp.  Co.  v.  Park- 
ersburg,  107  U.  S.  691 ;  Ouachita  Packet  Co.  v.  Aiken,  121  U. 
S.  444,  18  Am.  &  Eng.  Corp.  Cas.  504);  the  construction  of 
dams  and  bridges  across  the  navigable  waters  of  a  state  (Wil- 
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Bon  V.  Marsh  Co.,  2  Pet.  245 ;  Cardwell  v.  Bridge  Co.,  113  U. 
S.  205 ;  Pound  v.  Torek,  95  U.  S.  459);  and  the  establishment 
of  ferries  (Conway  v.  Taylor,  1  Black,  603). 

Of  this  class  of  cases  it  was  said  by  Mr.  Justice  CuBTis,  in 
Cooley  V.  Board,  12  How.  299,  318 :  "  If  it  were  admitted  that 
the  existence  of  this  power  in  congress,  like  the  power  of  tax- 
ation, is  compatible  with  the  existence  of  a  similar  power  in 
the  states,  then  it  would  be  in  conformity  with  the  contem- 
porary exposition  of  the  constitution  and  with  the  judicial 
construction  given  from  time  to  time  by  this  court,  after  the 
most  deliberate  consideration,  to  hold  that  the  mere  grant  of 
such  a  power  to  congress  did  not  imply  a  prohibition  on  the 
states  to  exercise  the  same  power ;  that  it  is  not  the  mere  ex- 
istence of  such  a  power,  but  its  exercise  by  congress,  which 
may  be  incompatible  with  the  exercise  of  the  same  power  by 
the  states,  and  that  the  states  may  legislate  in  the  absence  of 
congressional  regulations."  See,  also,  Sturgis  v.  Crownin- 
shield,  4  Wheat  192, 193.  But,  even  in  the  matter  of  build- 
ing a  bridge,  if  congress  chooses  to  act,  its  action  necessarily 
supersedes  the  action  of  the  state.  Pennsylvania  v.  Wheeling 
&  B.  Bridge  Co.,  18  How.  421.  As  matter  of  fact,  the  build- 
ing of  bridges  over  waters  dividing  two  states  is  now  usually 
done  by  congressional  sanction.  Under  this  power  the  state 
may  also  tax  the  instruments  of  interstate  commerce  as  it 
taxes  other  similar  property,  provided  such  tax  be  not  laid 
upon  the  commerce  itself. 

But  wherever  such  laws,  instead  of  being  of  a  local  nature 
and  affecting  insterstate  commerce  but  incidentally,  are  na- 
tional in  their  character,  the  nonaction  of  cougress  indicates 
its  will  that  such  commerce  shall  be  free  and  untrammeled, 
and  the  case  falls  within  the  third  class, — of  those  laws 
wherein  the  jurisdiction  of  congress  is  exclusive.  Brown  v. 
Houston,  114  U.  S.  622 ;  Bowman  v.  Railway  Co.,  125  U.  8. 
456, 23  Am.  &  Eng.  Corp.  Cas.  236.  Subject  to  the  exceptions 
above  specified,  as  belonging  to  the  first  and  second  classes, 
the  states  have  no  right  to  impose  restrictions,  either  by  way 
of  taxation,  discrimination,  or  regulation,  upon  commerce  be- 
tween the  states.  That  while  the  states  have  the  right  to  tax 
the  instruments  of  such  commerce  as  other  property  of  like 
description  is  taxed,  under  the  laws  of  the  several  states,  they 
have  no  right  to  tax  such  commerce  itself,  is  too  well  settled 
even  to  justify  the  citation  of  authorities.  The  proposition 
was  first  laid  down  in  Crandall  v,  Nevada,  6  Wall.  35,  and  has 
been  steadily  adhered  to  since.  That  such  power  of  regula- 
tion as  they  possess  is  limited  to  matters  of  a  strictly  local 
nature,  and  ooes  not  extend  to  fixing  tariffs  upon  passengers 
or  merchandise  carried  from  one  state  to  another,  is  also  set- 
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tied  by  more  recent  decisions,  although  it  must  be  admitted 
that  cases  upon  this  point  have  not  always  been  consistent 

The  question  of  the  power  of  the  states  to  lay  down  a  scale 
of  charges,  as  distinguished  from  their  power  to  impose  taxes, 
was  first  squarely  presented  to  the  court  in  Munn  v.  Illinois, 
94  U.  8.  113,  in  which  a  power  was  conceded  to  the  state  to 
prescribe  regulations  and  fix  the  charges  of  elevators  used  for 
the  reception,  storage,  and  delivery  of  grain,  notwitstanding 
such  elevators  were  used  for  the  storage  of  grain 
destined  for  other  states.  The  decision  was  put  upon 
the  ground  that  elevators  were  property  "  affected  with 
a  public  interest,"  and  that  from  time  immemorial  in 
England,  and  in  this  country  from  its  first  colonization,  it  had 
been  customary  to  regulate  ferries,  common  carriers,  hackmen, 
bakers,  millers,  wharfingers,  innkeepers,  etc.,  and  in  so  doing 
to  fix  a  maximum  of  charge  to  be  made  for  services  rendered, 
accommodations  furnished,  and  articles  sold.  That  the  deci- 
sion does  not  necessarily  imply  a  power  in  the  states  to  pre- 
scribe similar  regulations  with  regard  to  railroads  and  other 
corporations  directly  engaged  in  interstate  commerce  is  evi- 
dent from  the  remarks  of  the  chief  justice  (page  135)  in  deliv- 
ering the  opinion  of  the  court :  "  The  warehouses  of  these 
plaintiffs  in  error  are  situated  and  their  business  carried  on 
exclusively  within  the  limits  of  the  state  of  Illinois.  They 
are  used  as  instruments  by  those  engaged  in  state  as  well  as 
those  engaged  in  interstate  commerce,  but  they  are  no  more 
necessaril}'  a  part  of  commerce  than  the  dray  or  the  cart  by 
which  but  for  them  grain  would  be  transferred  from  one  rail- 
road station  to  another.  Incidentally  they  may  become  con- 
nected with  interstate  commerce,  but  not  necessarily  so.  Their 
regulation  is  a  thing  of  domestic  concern,  and  certainly,  until 
congress  acts  in  reference  to  their  interstate  relations,  the  state 
may  exercise  all  the  powers  of  government  over  them,  even 
tli()U«^li  in  so  doing  it  may  operate  upon  commerce  outside  its 
immediate  jurisdiction."  The  principle  of  this  case  has  been 
recently  aflirmed  in  Budd  v.  New  York,  143  U.  S.  517,  36  Am. 
&  Eng.  Corp.  Cas.  21,  and  reaffirmed  in  Brass  v.  North  Da- 
kota, 153  U.  S.  391,  45  Am.  &  Eng.  Corp.  Cas.  457,  though  not 
without  strong  opposition  from  a  minority  of  the  court. 

The  next  case,  viz.,  that  of  Chicago,  etc..  By.  Co.  v.  Iowa, 
94  U.  S.  155,  was  a  bill  filed  by  the  Chicago,  Burlington  & 
Quincy  Railroad  Company,  an  Illinois  corporation,  to  restrain 
the  prosecution  of  suits  against  it  under  *'  An  act  to  establish 
reasonable  maximum  rates  of  charges  for  the  transportation 
of  freiglit  and  passengers  on  the  different  railroads  of  this 
state."  The  complainant  was  also  the  lessee  of  the  Burling- 
ton &  Missouri  Bailroad,  in  Iowa,  the  two  roads  being  con- 
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necied  by  a  bridge  which  crossed  the  Mississippi  river  atBur- 
lintoziy  thus  makmg  a  continuous  railroad  from  Chicago  to 
Plattsmouth  on  the  Missouri  river,  in  Iowa.  The  case  was 
held  to  be  covered  by  Munn  v.  Illinois,  the  road,  like  the  ware- 
house in  that  case,  being  situated  within  the  limits  of  a  single 
stsite,  *'  Its  business,"  said  the  chief  justice,  ''  is  carried  on 
there,  and  its  regulation  is  a  matter  of  domestic  concern.  It 
is  employed  in  state  as  well  as  interstate  commerce,  and,  un- 
til  congress  acts,  the  state  must  be  permitted  to  adopt  such 
rules  and  regulations  as  may  be  necessary  for  the  promotion 
of  the  general  welfare  of  the  people  within  its  own  jurisdic- 
tion, even  though  in  so  doing  those  without  may  be  indirectly 
affected/'  In  short,  the  case  was  treated  as  one  of  internal 
<K>mmerce  only. 

In  the  next  case,  viz.,  Peik  v.  Railway  Co.,  94  TJ.  S.  164,  it 
was  held  that  under  the  constitution  of  Wisconsin,  providing 
that  all  acts  creating  corporations  within  the  state  *'  may  be 
altered  or  repealed  by  the  legislature  at  any  time  after  their 
passage,"  the  legislature  had  a  right  to  prescribe  a  maximum 
of  charges  to  be  made  by  the  Chicago  &  Northwestern  Bail- 
way  Company  for  transporting  persons  or  property  within  the 
state,  or  taken  up  outside  the  state  and  brought  within  it,  or 
taken  up  inside  and  carried  without.  The  vital  question  is  not 
discussed  at  any  length,  but  it  was  held  that,  until  congress 
acted  with  reference  to  the  relations  of  this  company  to  inter- 
state commerce,  it  was  within  the  power  of  the  state  of  Wis- 
consin to  regulate  its  affairs  so  far  as  they  were  of  a  domestic 
<5oncern.  These  three  cases  were  cited  with  approval  in  Rug- 
gles  V.  Illinois,  108  U.  S.  526,  11  Am.  &  Eng.  R.  Cas.  49,  in 
which  the  power  of  a  state  to  limit  the  amount  of  charges  by 
a  railroad  company  for  fares  and  freight  was  recognized. 

A  similar  principle,  though  under  quite  a  different  state  of 
facts,  was  involved  in  Hall  v.  De  Cuir,  95  U.  8.  485,  which 
concerned  an  act  of  the  legislature  of  Louisiana,  requiring 
those  engaged  in  the  transportation  of  passengers  among  the 
states  to  give  all  persons  travelling  within  that  state,  upon 
vessels  employed  in  such  business,  equal  rights  and  privileges 
in  parts  of  the  vessel,  without  distinction  on  account  of  race 
or  color.  The  act  was  held  to  be  a  regulation  of  interstate 
commerce,  and,  therefore,  unconstitutional  and  void.  In  the 
Railroad  Commission  Cases,  116  U.  8.  307,  23  Am.  &  Eng.  R. 
Cas.  577,  it  was  held  that  the  right  of  a  state  to  limit  the 
charges  of  a  railroad  company  for  tbe  transportation  of  per- 
sons or  property  within  its  jurisdiction  could  not  be  granted 
away  by  its  legislature  unless  by  words  of  positive  grant  or 
words  equivalent  in  law  ;  and  that  a  statute  which  granted  to 
a  railroad  company  the  right  from  time  to  time  to  fix  and 
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regulate  the  tolls  and  charges  by  them  to  be  received  for 
transportation  did  not  deprive  the  state  of  its  power  to  act 
upon  the  reasonableness  oi  the  tolls  and  charges  so  fixed  and 
regulated.  It  was  held  that  the  state  might,  *' beyond  all 
question,  by  the  settled  rule  of  decision  in  this  court,  regulate 
freights  and  fares  for  business  done  exclusively  within  the 
state,  and  it  would  seem  to  be  a  matter  of  domestic  concern 
to  prevent  the  company  from  discriminating  against  persons 
and  places  in  Mississippi."  "Nothing  can  be  done  by  the 
government  of  Mississippi  which  will  operate  as  a  burden  on 
the  interstate  business  of  the  company,  or  impair  the  useful- 
ness of  its  facilities  for  interstate  traffic.  *  *  *  The  commis- 
sion is  in  express  terms  prohibited  by  the  act  of  March  15^ 
1884,  from  interfering  with  the  charges  of  the  company  for  the 
transportiition  of  persons  or  property  through  Mississippi 
from  one  state  to  another.  The  statute  makes  no  mention  of 
property  taken  up  without  the  state  and  delivered  within,  nor 
of  such  as  may  be  taken  within  and  carried  without."  The 
court  studiously  avoided  committing  itself  upon  the  question, 
of  the  power  of  the  commission  over  interstate  commerce. 

The  prior  cases  were  all  reviewed,  and  the  subject  exhaust- 
ively considered  in  Wabash,  etc.,  Ry.  Co.  v,  Illinois,  118  U.  S. 
557,  26  Am.  &  Eng.  R.  Cas.  1,  in  which  there  came  under  review 
a  statute  of  Illinois  enacting  that  if  any  railroad  compauj' 
should,  within  that  state,  charge  or  receive  for  transporting^ 
passengers  or  freight  of  the  same  class  the  same  or  a  greater 
sum  for  any  distance  than  it  does  for  a  longer  distance,  it 
should  be  liable  to  a  penalty  for  unjust  discrimination.  The 
defendant  in  that  case  made  such  discrimination  in  regard  to 
goods  transported  over  the  same  road  or  roads,  from  Peoria, 
111.,  and  from  Oilman,  in  Illinois,  to  New  York,  charging  more 
for  the  same  class  of  goods  carried  from  Gil  man  than  from 
Peoria,  the  former  being  86  miles  nearer  the  city  of  New  York 
than  the  latter,  this  difference  being  in  the  length  of  line  in 
the  state  of  Illinois.  The  court  held  that  such  transportation; 
was  commerce  among  the  states,  even  as  to  that  part  of  the 
voyage  which  lay  within  the  state  of  Illinois,  and  that  the 
regulation  of  such  commerce  was  confided  to  congress  exclu- 
sively, under  its  power  to  regulate  commerce  between  the 
states,  and  that  the  statute  in  question,  being  intended  to 
regulate  the  transmission  of  persons  or  property  from  one 
state  to  another,  was  not  within  that  class  of  legislation  which 
the  states  may  enact  in  the  absence  of  legislation  by  congress. 
In  delivering  the  opinion  of  the  court,  Mr.  Justice  Miller 
cited  the  prior  cases,  and  said  that  it  must  be  admitted  that, 
in  a  general  way,  the  court  treated  the  cases  then  before  it  as 
belonging  to  that  class  of  regulations  of  commerce  which,  like 
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pUotage,  bridging  navigable  rivers,  and  many  others,  could  be 
acted  upon  by  the  states  in  the  absence  of  any  legislation  by 
congress  upon  the  same  subject.  He  further  observed  that* 
*'  the  great  question  to  be  decided,  and  which  was  decided, 
and  which  was  argued  in  all  those  cases,  was  the  right  of  the 
state  in  which  the  railroad  company  did  business  to  regulate 
or  limit  the  amount  of  any  of  these  traffic  charges.  The 
importance  of  that  question  overshadowed  all  others,  and  the 
case  of  Munn  v.  Illinois  was  selected  by  the  court  as  the  most* 
appropriate  one  in  which  to  give  its  opinion  on  that  subject, 
because  that  case  presented  the  question  of  a  private  citizen, 
or  unincorporated  partnership,  engaged  in  the  warehouse 
business  in  Chicago,  *  *  *  free  from  the  question  of  contin- 
uous transportation  through  the  several  states;  *  *  *  and 
the  question  how  far  a  charge  made  for  a  continuous  transpor- 
tation over  several  states,  which  included  a  state  whose  laws 
were  in  question,  may  be  divided  into  separate  charges  for 
each  state,  in  enforcing  the  power  of  the  state  to  regulate  the 
fares  of  its  railroads,  was  evidently  not  fully  considered." 
The  substance  of  the  opinion  was  that,  if  the  prior  cases  were 
to  be  considered  as  laying  down  the  principle  that  the  states 
might  regulate  the  charges  for  interstate  traffic,  they  must  be 
considered  as  overruled.  See  also  Bowman  v,  Railway  Co., 
125  U.  S.  465,  23  Am.  &  Eng.  Corp.  Cas.  236.  In  none  of  the 
subsequent  cases  has  any  disposition  been  shown  to  limit  or 
qualify  the  doctrine  laid  down  in  the  Wabash  Case,  and  to 
that  doctrine  we  still  adhere. 

The  real  question  involved  here  is  whether  this  case  can  be 
distinguished  from  the  Wabash  Case.  That  involved  the  right 
of  a  single  state  to  fix  the  charge  for  transportation  from  the 
interior  of  such  state  to  places  in  other  states.  This  case 
involves  the  right  of  one  state  to  fix  charges  for  the  transpor- 
tation of  persons  and  property  over  a  bridge  connecting  it 
with  another  state,  without  the  assent  of  congress  or  such 
other  state,  and  thus  involving  the  further  inquiries — First, 
whether  such  traffic  across  the  river  is  interstate  commerce  ; 
and,  second,  whether  a^  bridge  can  be  considered  an  instru- 
ment of  such  commerce. 

The  first  question  must  be  answered  in  the  affirmative  upon 
the  authority  of  Gloucester  Ferry  Co.  v,  Pennsylvania,  114 
U.  S.  196,  13  Am.  &  Eng.  Corp.  Cas.  365,  in  which  the  state 
of  Pennsylvania  attempted  to  tax  the  capital  stock  of  a  corpo- 
ration whose  entire  business  consisted  in  ferrying  passengers 
and  freight  over  the  river  Delaware  between  Philadelphia,  in 
Pennsylvania,  and  Gloucester,  in  New  Jersey.  This  traffic 
was  held  to  be  interstate  commerce,  and,  inasmuch  as  it 
appeared  that  the  ferry  boats  were  registered  in  New  Jersey, 
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And  were  taxable  there,  it  was  held  that  there  was  no  property 
held  bj  the  company  which  could  be  the  subject  of  taxation 
in  Pennsylvania,  except  the  lease  of  a  wharf  in  that  state. 
"Congress  alone,"  said  the  court  (page  204,  114  U.  8.), 
"  therefore,  can  deal  with  such  transportation ;  its  non-action 
is  a  declaration  that  it  shall  remain  free  from  burdens  imposed 
by  state  legislation.  Otherwise,  there  would  be  no  protection 
against  conflicting  regulations  of  different  states,  each  legis- 
lating for  its  own  interests  and  products  and  against  those  of 
other  states."  If,  as  was  intimated  in  that  case,  interstate 
commerce  means  simply  commerce  between  the  states,  it 
must  apply  to  all  commerce  which  crosses  the  state  line, 
regardless  of  the  distance  from  which  it  comes  or  to  which  it 
is  bound,  before  or  after  crossing  such  state  line;  in  other 
words,  if  it  be  commerce  to  send  goods  from  Cincinnati,  in 
Ohio,  to  Lexington,  in  Kentucky,  it  is  equally  such  to  6end 
goods  or  to  travel  in  person  from  Cincinnati  to  Covington. 
And,  while  the  reasons  which  influenced  this  court  to  hold  in 
the  Wabash  Case  that  Illinois  could  not  fix  rates  between 
Peoria  and  New  York  may  not  impress  the  mind  so  strongly 
when  applied  to  fixing  the  rates  of  toll  upon  a  bridge  or  ferry, 
the  principle  is  identically  the  same;  and,  at  least  in  the 
absence  of  mutual  or  reciprocal  legislation  between  the  two 
states,  it  is  impossible  for  either  to  fix  a  tariff  of  charges. 

With  reference  to  the  second  question,  an  attempt  is  made 
to  distinguish  a  bridge  from  a  ferryboat,  and  to  argue  that, 
while  the  latter  is  an  instrument  of  interstate  commerce,  the 
former  is  not.  Both  are,  however,  vehicles  of  such  commerce, 
and  the  fact  that  one  is  movable  and  the  other  is  a  fixture 
makes  no  difference  in  the  application  of  the  rule.  '*  Com- 
merce "  was  defined  in  Gibbons  v,  Ogden,  9  Wheat.  1,  189,  to 
be  "  intercourse,"  and  the  thousands  of  people  who  daily  pass 
and  repass  over  this  bridge  may  be  as  truly  said  to  be  engaged 
in  commerce  as  if  thej^  were  shipping  cargoes  of  merchandise 
from  New  York  to  Liverpool.  While  the  bridge  company  is 
not  itself  a  common  carrier,  it  affords  a  highway  for  such  car- 
riage, and  a  toll  upon  such  bridge  is  as  much  a  tax  upon  com- 
merce as  a  toll  upon  a  turnpike  is  a  tax  upon  the  traffic  of 
such  turnpike,  or  the  charges  upon  a  ferry  a  tax  upon  the 
commerce  across  a  river.  A  tax  laid  upon  those  who  do  the 
business  of  common  carriers  upon  a  certain  bridge  is  as  much 
a  tax  upon  the  commerce  of  that  bridge  as  if  the  owner  of  the 
bridge  were  himself  a  common  carrier. 

Let  us  examine  some  of  the  cases  which  are  supposed  to 
countenance  the  doctrine  that  ferries  and  bridges  connecting 
two  states  are  not  instruments  of  commerce  between  such 
states  in  such  sense  as  to  exempt  them  from  state  control.     In 
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Conway  v.  Tajlor,  1  Black,  603,  a  ferry  franchise  on  the  Ohia 
was  held  to  be  grantable  under  the  laws  of  Kentucky  to  & 
citizen  of  that  state  who  was  a  riparian  owner  on  the  Kentucky 
side.  It  was  said  not  to  be  necessary  to  the  validity  of  the 
grant  that  the  grantee  should  have  the  right  of  landing  on 
the  other  side  or  beyond  the  jurisdiction  of  the  state.  The 
opinion,  however,  did  not  pass  upon  the  question  of  the  right 
of  one  state  to  regulate  the  charge  for  ferriage,  nor  does  it 
follow  that,  because  a  state  may  authorize  a  ferry  or  bridge 
from  its  own  territory  to  that  of  another  state,  it  may  regulate 
the  charges  upon  such  bridge  or  ferry.  A  state  may  undoubt- 
edly create  corporations  for  the  purpose  of  building  and  run- 
ning steamships  to  foreign  ports,  but  it  would  hardly  be 
claimed  that  an  attempt  to  fix  a  scale  of  charges  for  the  trans* 
portation  of  persons  or  property  to  and  from  such  foreign 
ports  would  not  be  a  regulation  of  commerce  and  beyond  the 
constitutional  power  of  the  state.  It  is  true  the  states  have 
assumed  the  right  in  a  number  of  instances,  since  the  adop- 
tion of  the  constitution,  to  fix  the  rates  or  tolls  upon  inter- 
state ferries  and  bridges,  and  perhaps  in  some  instances  have 
been  recognized  as  having  the  authority  to  do  so  by  the  courts 
of  the  several  states.  But  we  are  not  aware  of  any  case  in 
this  court  where  such  right  has  been  recognized.  Of  recent 
years  it  has  been  the  custom  to  obtain  the  consent  of  congresa 
lor  the  construction  of  bridges  over  navigable  waters,  and  by 
the  seventh  section  of  the  act  of  September  19,  1890  (26  Stat. 
426,  454),  it  is  made  unlawful  to  begin  the  construction  of  any 
bridge  over  navigable  waters  until  the  location  and  plan  of 
such  bridge  have  been  approved  by  the  secretary  of  war,  who 
has  also  been  in  frequent  instances  authorized  to  regulate 
the  tolls  upon  such  bridges  where  they  connected  two  states. 
So,  too,  in  Wiggins  Ferry  Co.  v.  East  St.  Louis,  107  U.  S. 
365,  3  Am.  &  Eng.  Corp.  Cas.  482,  it  was  held  that  a  state  had 
the  power  to  impose  a  license  fee,  either  directly  or  through 
one  of  its  municipal  corporations,  upon  ferry  keepers  living 
in  the  state,  for  boats  which  they  owned  and  used  in  convey- 
ing, from  a  landing  in  the  state,  passengers  and  goods  acrosa 
a  navigable  river  to  another  state.  It  was  said  that  'Hhe 
levying  of  a  tax  upon  vessels  or  other  water  craft,  or  the 
exaction  of  a  license  fee  by  the  state  within  which  the  prop- 
erty  subject  to  the  exaction  has  its  situs,  is  not  a  regulation 
of  commerce  within  the  meaning  of  the  constitution  of  the 
United  States."  Obviously  the  case  does  not  touch  the  ques- 
tion here  involved.  Upon  the  other  hand,  however,  it  was 
held  in  Moran  v.  New  Orleans,  112  U.  S.  69,  5  Am.  &  Eng. 
Corp.  Cas.  311,  that  a  municipal  ordinance  of  New  Orleans 
imposing  a  license  tax  upon  persons  owning  and  running  tow- 
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boats  to  and  from  the  Gulf  of  Mexico  was  void  as  a  regalation 
^f  commerce. 

It  is  clear  that  the  state  of  Kentucky,  by  the  statute  in 
question,  attempts  to  reach  out  and  secure  for  itself  a  right  to 
prescribe  a  rate  of  toll  applicable,  not  only  to  persons  cross- 
ing from  Kentucky  to  Ohio,  but  from  Ohio  to  Ken- 
uu  toiu"*""  tucky ;  a  right  which  practically  nullifies  the  cor- 
responding right  of  Ohio  to  fix  tolls  from  her  own 
state.  It  is  obvious  that  the  bridge  could  not  have  been  built 
without  the  consent  of  Ohio,  since  the  north  end  of  the  bridge 
and  its  abutments  rest  upon  Ohio  soil ;  and,  without  authority 
from  that  state  to  exercise  the  right  of  eminent  domain,  no 
land  could  have  been  acquired  for  that  purpose.  It  follows 
that,  if  the  state  of  Kentucky  has  the  right  to  regulate  the 
travel  upon  such  bridge,  and  fix  the  tolls,  the  state  of  Ohio 
has  the  same  right,  and  so  Jong  as  their  action  is  harmonious 
there  may  be  no  room  for  friction  between  the  states ;  but  it 
would  scarcely  be  consonant  with  good  sense  to  say  that  sep- 
arate regulations  and  separate  tariffs  may  be  adopted  by  each 
.state  (if  the  subject  be  one  for  state  regulation),  and  made  ap- 
plicable to  that  portion  of  the  bridge  within  its  own  territory. 
So  far  as  the  matter  of  construction  is  concerned,  each  state 
may  proceed  separately  by  authorizing  the  company  to  con- 
demn land  within  its  own  territory,  but  in  the  opetation  of  the 
bridge  their  action  must  be  joint,  or  great  confusion  is  likely 
to  result.  It  may  be  for  the  interest  of  Kentucky  to  add  to  its 
own  population  by  encouraging  residents  of  Cincinnati  to  pur- 
chase homes  in  Covington,  and  to  do  this  by  fixing  the  tolls  at 
fiuch  a  rate  as  to  induce  citizens  of  Ohio  to  reside  within  her 
borders.  It  might  be  equally  for  the  interest  of  Ohio  to  pre- 
Bcribe  a  higher  rate  of  toll  to  induce  her  citizens  to  remain 
and  fix  their  homes  within  their  own  state,  and,  as  persons 
living  in  one  state  and  doing  business  in  another  would  neces- 
sarily have  to  cross  the  bridge  at  least  twice  a  day,  the  rates 
of  toll  might  become  a  serious  question  to  th^m.  Congress, 
and  congress  alone,  possesses  the  requisite  power  to  harmon- 
ize such  differences,  and  to  enact  a  uniform  scale  of  charges 
which  will  be  operative  in  both  directions.  The  authority  of 
the  state,  so  frequently  recognized  by  this  court,  to  fix  tolls 
for  the  use  of  wharves,  piers,  elevators,  and  improved  channels 
of  navigation,  has  always  been  limited  to  such  as  were  exclu- 
sively within  the  territory  of  a  single  state,  thus  affecting  inter- 
state commerce  but  incidentally,  and  cannot  be  extended  to 
structures  connecting  two  states  without  involving  a  liability 
of  controversies  of  a  serious  nature.  For  instance,  suppose 
the  agent  of  the  bridge  company  in  Cincinnati  should  refuse 
to  recognize  tickets  sold  upon  the  Kentucky  side,  enabling 
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ihe  person  holding  the  ticket  to  pass  from  Ohio  to  Kentucky, 
it  would  be  a  mere  hrvJtumfvlmen  to  attempt  to  punish  such 
^ent  under  the  laws  of  Kentucky.  Or,  suppose  the  state  of 
Ohio  should  authorize  such  agent  to  refuse  a  passage  to  per- 
sons coming  from  Kentucky  who  had  not  paid  the  toll  re- 
quired by  the  Ohio  statute ;  or  that  Kentucky  should  enact 
that  all  persons  crossing  from  Kentucky  to  Ohio  should  be 
entitled  to  a  free  passage,  aud  thus  attempt  to  throw  the 
whole  burden  upon  persons  crossing  in  the  opposite  direction. 
It  might  be  an  advantage  to  one  state  to  make  the  charge  for 
foot  passengers  very  low,  and  the  charge  for  merchandise  very 
high,  and  for  the  other  side  to  adopt  a  converse  system.  One 
scale  of  charges  might  be  advantageous  to  Kentucky  in  this 
instance,  where  the  larger  city  is  upon  the  north  side  of  the 
river,  while  a  wholly  different  system  might  be  to  her  advan- 
tage at  Louisville,  where  the  larger  city  is  upon  the  south 
side. 

We  do  not  wish  to  be  understood  as  saying  that  in  the  ab- 
sence of  congressional  legislation  or  mutual  legislation  of  the 
two  states,  the  company  has  the  right  to  fix  tolls  at  its  own 
discretion.  There  is  always  an  implied  understanding  with 
reference  to  these  structures  that  the  charges  shall  be  reason- 
able, and  the  question  of  reasonableness  must  be  settled,  as 
other  questions  of  a  judicial  nature  are  settled,  by  the  evi- 
dence in  the  particular  case.  As  was  said  in  Gloucester  Ferry 
€o.  V.  Pennsvlvania,  114  U.  S.  196,  217,  13  Am.  &  Eng.  Corp. 
Cas.  385  :  *'  Freedom  from  such  imposition  does  not  of  course 
imply  exemption  from  reasonable  charges,  as  compensation 
for  the  carriage  of  persons  in  the  way  of  tolls  or  fares,  or  from 
the  ordinary  taxation  to  which  other  property  is  subjected, 
any  more  than  like  freedom  of  transportation  on  land  implies 
such  exemption.  Reasonable  charges  for  the  use  of  property, 
either  on  water  or  land,  are  not  an  interference  with  the  free- 
dom of  transportation  between  the  states  secured  under  the 
commercial  power  of  congress."  Nor  are  we  to  be  understood 
as  passing  upon  the  question  whether,  in  the  absence  of  legis- 
lation by  congress,  the  states  may  by  reciprocal  action  fix 
upon  a  tariff  which  shall  be  operative  upon  both  sides  of  the 
river. 

We  do  hold,  however,  that  the  statute  of  the  common- 
wealth of  Kentucky  in  question  in  this  case  is  an  attempted 
regulation  of  commerce  which  it  is  not  within  the  power  of 
the  state  to  make.  As  was  said  by  Mr.  Justice  Miller  in  the 
"Wabash  Case  :  "  It  is  impossible  to  see  any  distinction  in  its 
•effects  upon  commerce  of  either  class  between  a  statute  which 
regulates  the  charges  for  transportation  and  a  statute  which 
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levies  a  tax  for  the  benefit  of  the  state  upon  the  same  trans* 
porta  tion." 

The  judgment  of  the  court  of  appeals  of  Kentucky  is  there- 
fore reversed,  and  the  case  remanded  to  that  court  for  further 
proceedings  in  conformity  with  this  opinion. 

Mr.  Chief  Justice  Fuller,  Mr.  Justice  Field,  Mr.  Justice 
Gray,  and  Mr.  Justice  White  concurred  in  the  judgment  of 
reversal  for  the  following  reasons  : 

The  several  states  have  the  power  to  establish  and  regulate 
ferries  and  bridges,  and  the  rates  of  toll  thereon,, 
rolitcmeur^  whether  within  one  state  or  between  two  adjoining^ 
states,  subject  to  the  paramount  authority  of  con- 
gress over  interstate  commerce. 

By  the  concurrent  acts  of  the  legislature  of  Kentucky  in 
1846,  and  of  the  legislature  of  Ohio  in  1849,  this  bridge  com> 
pany  was  made  a  corporation  of  each  state,  and  authorized  to 
fix  rates  of  toll. 

Congress,  by  the  act  of  February  17,  1865,  c.  39,  declared 
this  bridge  "  to  be,  when  completed  in  accordance  with  tho 
laws  of  the  states  of  Ohio  and  Kentucky,  a  lawful  structure,"^ 
but  made  no  provision  as  to  tolls  ;  and  thereby  manifested  the 
intention  of  congress  that  the  rates  of  toll  should  be  as  estab- 
lished by  the  two  states.     13  Stat.  431. 

The  original  acts  of  incorporation  constituted  a  contract 
between  the  corporation  and  both  states,  which  could  not  be 
altered  by  the  one  state  without  the  consent  of  the  other. 

The  Interstate-commerce  Act,  Annotated.— See  appendix  in  Vol.  27, 
Am.  &  £n^.  R.  Cns. 

What  Constitutes  Interstate  Commerce.— See  Norfolk  &  Western  R.  Co» 
f).  Commonwealth  of  Pennsylvania  (U.  S.)>  45  Am.  &  Eng.  R.  Cas.  9,  and 
note,  14. 

Transportation  Between  PoinU  WUkin  State— Effect  of  Paseage  Through 
Adjoining  6tate,— In  Seawell  «.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  119  Mo. 
222,  it  was  held  that  transportation  from  one  point  to  another  point  in  the 
same  state  is  not  interstate  commerce,  although,  in  the  course  of  such  trans- 
portation, the  merchandise  passes  the  boundaries  of  the  state.  FoUowing^ 
Lehigh,  V.  R,  Co.  v.  Pennsylvania,  145  U.  S.  192,  53  Am.  &  Eng.  R.  Cas. 
679. 

What  Constitutes  a  Regulation  of  Interstate  Commerce  —  Statutory 
Imposition  of  Liability  for  Breach  of  Contract  of  Carriage  without  the 
State.— In  McCann  ©.  Eddy  (Mo.,  June  30,  18-4),  27  8.  W.  Rep.  541, 
it  was  held  that  Rev.  Stat.  1889,  §  944,  providing  that,  whenever  any 
property  is  received  by  a  common  carrier  to  be  transferred  from  **orie 
place  to  another  within  or  without  the  state,"  the  carrier  shall  be  liable 
for  all  loss  or  damage  thereto  resulting  from  its  own  negligence,  or  that  of 
any  other  carrier  to  which  the  property  may  be  delivered,  if  construed  as 
being  operative  beyond  the  boundaries  of  the  state,  is  a  regulation  of  inter- 
state commerce,  and  as  such  violative  of  section  8,  Art.  1  of  the  Constitu- 
tion of  the  United  States.  Citing  Stanley  v.  Railway  Co.,  100  Mo.  435. 
The  court  said :  */  Any  rule  pertaining  to  the  transportation  of  passengers 
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or  merchandise  from  one  state  to  another  is  a  regulation  of  interstate  com- 
merce, and  therefore,  under  the  prohibition  of  the  federal  constitution,  a 
state  is  inhibited  from  malciog  such  regulations.  Case  of  the  State  Freight 
Tax,  82  U.  S.  232.  In  order  to  conspicuously  show  that  the  statute,  con- 
strued as  plaintiffs  desire,  is  plainly  such  a  forbidden  regulation,  it  is  only 
necessary  to  suppose  that  the  state  of  Illinois  should  enact  laws  in  reference 
to  merchandise  transferred  to  that  state  from  this  state,  and  at  variance 
with  section  9i4 aforesaid.  As4s  aptly  elsewhere  said:  *  Commerce  cannot 
flourish  in  the  midst  of  such  embarrassments.'  Hall  v,  De  Cuir,  95  U.  S. 
485.  See,  also,  Gibbons  v.  Ogden,  9  Wheat.  1 ;  Pickard  v.  Car  Co.,  117  U. 
S.  84;  Hardy  «.  Railroad  Co.  (Kan.),  5  Pac.  6;  Carton  v.  Railroad  Co.,  59 
Iowa,  148;  Louisville  &  N.  R.  Co.  v.  Railroad  Commissioners,  16  Am. 
&  Eng.  R.Cas.  1." 

Interstate  Commerce — Sxtent  cf  Federal  AutTiority  to  EegtUate. — In 
Swift  V.  Philadelphia  &  R.  R.  Co.  (U.  S.  Cir.  Ct.,  N.  D.  111.,  Nov.  27, 1893), 
58  Fed.  Rep.  858,  it  was  held  that  inasmuch  as  congress  has  not  adopted  the 
common  law  of  England  as  the  national  municipal  law,  outside  of  the  in- 
testate-commerce act,  there  is  no  enactment  of  congrress,  and  no  self -operat- 
ing provision  of  the  federal  constitution  which  expressly  or  by  implication 
evidences  a  command  or  purpose  to  interfere  with  the  freedom  of  interstate 
commerce,  or  lay  any  restraint  upon  the  rights  of  carriers  or  shippers  en- 
gaged therein.  Citing  Welton  v.  State  of  Missouri,  91  U,  S.  282 ;  Brown  v. 
Houston,  114  U.  8.  622. 

ConstitutionalKy  of  Act  of  Feb.  11, 1893,  Requiring  Witness  to  Testify  or 
Produce  Boolcs  and  Papers. — ^In  United'  States  e.  James  (U.  S.  Dist.  Ct., 
K.  D.  ill.,  Feb.  26,  1894),  60  Fed.  Rep.  257,  it  was  held  that  the  act  of 
Feb.  11,  1893,  which,  in  effect,  provides  that  no  person  shall  be  excused 
from  testifying  or  producing  books,  papers,  tariffs,  contracts,  agreements, 
and  documents  in  any  case,  in  proceeaingJB  criminal  or  otherwise,  based 
upon  the  interstate  commerce  act,  on  the  ground  that  the  same  may  crim- 
inate him  or  subject  him  to  a  penalty  or  forfeiture,  but  that  any  person  so 
testifying  shall  not  be  prosecuted  or  subjected  to  any  penalty  or  forfeiture 
on  account  of  any  transaction,  matter,  or  thing  concerning  which  he  may 
testify,  or  produce  the  documentary  or  other  evidence,  is  violative  of  the 
letter  and  spirit  of  the  fourth  and  fifth  amendments  to  the  constitution  of 
the  United  States,  which  provides  that  the  right  of  the  people  to  be  secure 
in  their  persons,  houses,  papers,  and  books  against  unreasonable  searches 
and  seizures,  shall  not  be  violated,  and  that  no  person  shall  he  compelled 
in  any  criminal  case  to  be  a  witness  against  himself. 

Construction  of  Section  5393,  U.  8.  Rev.  Stat.,  Prohibiting  Interstate 
Carriage  of  Explosives  on  Passenger  Trains — Carriage  of  Dynamite. — ^In 
United  States  r.  Saul  (U.  S.  Dist.  Ct.,  W.  D.  N.  Car.,  Nov.  10,  1893),  58 
Fed.  Rep.  763,  it  was  held  that  dynamite,  which  is  made  by  mixing  nitro- 
glycerine with  some  solid  and  inert  substance,  and  which  contiuns  no  other 
explosive  ingredient,  is  within  section  5353  of  the  Revised  Statutes  of  the 
United  Slates,  which  provides  that  any  person  who  knowingly  transports 
nitro-glycerine  or  other  enumerated  explosives  on  any  vehicle  engaged  in 
interstAte  passenger  trafHc  shall  be  punished,  etc. 

Interference  with  Foreign  Commerce — Right  of  State  to  Quarantine 
Emigrants  and  Traveliers. — In  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  e, 
Milner  (U.  S.  Cir.  Ct.,  W.  D.  Mich.,  N.  D.,  July  29,  1898),  57  Fed.  Rep. 
276,  it  was  held  that  the  detention  and  examination  of  emijorrants  and  trav- 
ellers and  the  disinfection  of  their  baggage  by  state  authonties  was  a  valid 
exercise  of  the  police  power,  and  not  an  attempt  to  regulate  and  prohibit 
commerce  with  foreign  nations.  The  court  said :  *'  In  Brown  e.  Maryland, 
13  Wheat.  419^83,  Chief  Justice  Marshall  recognized  that  the  removal  or 
destruction  of  infectious  or  unsound  articles  was  undoubtedly  an  exercise 
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of  the  police  power  of  the  state,  and  an  exception  to  the  prohibition  result- 
ing from  the  exclusive  power  of  congress  to  regulate  the  operations  of  for- 
eign and  interstate  commerce;  and  that  laws  of  the  United  States  expressly 
sanction  the  health  laws  of  the  several  states.  In  the  License  Cases,  5  How. 
d04,  576,  Chief  Justice  Tanbt  declared  that  *  it  must  be  remembered  that 
disease,  pestilence,  and  pauperism  are  not  subjects  of  commerce,  although 
sometimes  among  the  attendant  evils.  They  are  not  things  to  be  regulated 
and  trafiScked  in,  but  to  be  prevented  as  far  as  human  foresight  or  human 
means  can  guard  against  them.'  In  Crutcher  v,  Kentucky,  141  U.  8.  47, 
Justice  Bradlbt  referred  to  these  cases  with  approval,  and  stated  with  great 
clearness  and  force  the  distinction  between  the  exercise  of  its  police  power 
by  a  state  and  an  attempt  to  legislate  upon  matters  of  interstate  or  foreign 
commerce,  which  are  exclusively  within  the  power  of  the  federal  govern- 
ment. These  authorities  render  it  unnecessary  to  refer  particularly  to  the 
cases  cited  for  the  complainant.  It  is  sufficient  to  say  that  they  all  relate 
to  state  enactments  concerning  articles  of  commerce,  and  hence  are  not  ap- 
plicable here.  Moreover,  the  quarantine  act  of  congress,  approved  Febru- 
ary 15,  1893,  expressly  recognizes  the  validity  of  state  laws,  and  in  section 
8  requires  the  supervising  surgeon-general  of  the  marine-hospital  service  to 
co-operute  with  and  aid  states  and  municipal  boards  of  health  in  the  exe- 
cution and  enforcement  of  their  rules  and  regulations.'' 

Transportation  of  intoxicating  Liquors — Construction  of  "  Wilson  Bill " 
In  Connection  with  Iowa  Statute. — lu  State  v.  Rhodes  (Iowa,  May  8,  1894), 
58  N.  W.  Rep.  887,  it  was  held  that  the  Wilson  bill  providing  that  *'all 
fermented,  distilled,  or  other  intoxicating  liquors  or  liquids  transported 
into  any  state  or  territory,  or  remaining  therein  for  use,  consumption,  sale, 
or  storage  therein,  shall,  upon  arrival  in  such  state  or  territory  be  sub- 
ject to  the  operation  of  the  laws  of  such  state  or  territory,  enacted  in 
the  exercise  of  its  police  powers,  to  the  same  extent  and  in  the  same 
manner  as  though  such  liquids  or  liquors  had  been  produced  in  such  state 
or  territory,  and  shall  not  be  exempt  therefrom  by  reason  of  being  intro- 
duced therein  in  *  original  packages'  or  otherwise,"  clearly  indicates  an 
intention  on  the  part  of  congress  to  make  such  liquors  the  subject  of  state 
legislation  and  jurisdiction  the  moment  they  cross  the  boundary  of  a  state 
and  enter  therein,  and  that  a  carrier  who  transports  it  in  the  original  pack- 
age on  a  single  way-bill  from  without  to  its  destination  within  the  state  is 
amenable  to  section  1553  of  the  code,  as  amended  (McClain's  Code,  §2410), 
which  provides  that  if  any  railway  company,  etc.,  shall  transport  within  the 
state  any  intoxicating  liquors  without  first  having  been  furnished  with  a 
certificate  of  the  auditor  of  the  county  to  which  the  liquor  is  to  be  trans- 
ported, certifying  that  the  consignee  is  authorized  to  sell  such  liquor  in 
such  county,  it,  etc.,  shall,  upon  conviction  thereof,  be  fined,  etc. 

The  court  said :  *'  We  do  not  deem  it  necessary  to  enter  into  an  extended 
consideration  as  to  what  is  interstate  commerce.  We  think  the  language 
of  the  Wilson  bill,  when  considered  with  reference  to  the  evil  sought  to  be 
remedied,  clearly  indicates  an  intention  on  the  part  of  congress  to  make 
such  liquors  the  subject  of  state  legislation  and  jurisdiction  the  moment 
they  cross  the  boundaries  of  Iowa  and  enter  the  state.  Under  the  decision 
in  Leisy's  Case,  185  U.  S.  123,  such  liquors  in  original  packages  did  not  be- 
come the  subject  of  state  jurisdiction  until  mingled  with  the  common  mass 
of  property  therein — until  sold.  In  that  case  the  right  of  congress  to  per- 
mit  the  state  to  exercise  jurisdiction  over  such  articles  prior  to  their  sale 
therein  was  fully  recognized.  It  was  for  the  purpose  of  removing  all  im- 
pediments to  local  jurisdiction,  as  to  imported  liquors,  on  their  arrival 
within  such  jurisdiction,  that  the  Wilson  bill  was  passed.  Wilkerson  v. 
liahrer,  11  Sup.  Ct.  865. 

'^By  the  Wilson  bill,  these  imported  liquors,  upon  arrival  within  the 
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fltatCy  were  subjected  to  the  operation  of  its  laws  enacted  in  the  exercise  of 
its  police  powers,  as  fully  as  though  such  liquors  had  been  produced  in 
such  state.  Now,  if,  in  this  case,  the  liquor  had  been  produced  at  a  point 
within  the  state,  and  consigned  over  the  Burlington  &  Western  Railway  to 
Brighton,  Iowa,  there  could  be  no  question  that  our  laws  would  apply 
thereto ;  and  it  is  equally  clear  that  upon  crossing  the  border  of  this  state 
and  entering  it  such  imported  liquor  becomes  at  once  subject  to  its  laws, 
the  same  as  if  produced  in  the  state. 

"/a  re  Spickler,  43  Fed.  653,  the  circuit  court  of  the  United  States,  in 
treating  of  this  matter  says:  *  The  Wilson  bill,  upon  its  adoption,  made 
subject  to  state  police  laws  all  imported  liquors,  as  soon  as  they  should 
pass  within  the  boundary  of  the  state.' 

*'  In  the  case  of  In  re  Van  Vliet,  Id,  761,  it  is  said :  '  The  original  pack- 
age, when  it  arrives  within  the  state  where  its  transit  terminates,  is  at 
once  reduced  to  the  rank  of  domestic  liquor, — enjoys  no  privileges  not  en- 
joyed by  domestic  liquor.' 

''In  State  v,  Fraser  (N.  D.),  48  N.  W.  848,  the  court  said :  <0n  crossing 
the  boundary  line  of  a  state,  the  supreme  authority  has  declared  by  this 
enactment  that  interstate  liquor  ceases  to  be  an  object  of  federal  protection 
and  control,  and  becomes  mingled  with  the  mass  of  property  within  the 
state,  and,  in  common  with  all  such  property,  is  subject  to  local  police  reg- 
ulations.' If,  as  appellant  contends,  imported  liouors  consigned  to  a 
place  within  this  state  could  be  lawfully  transportea  thereto,  it  is  certain 
that  such  liquors  would  not  be  *  subject  to  the  operation  of  our  laws '  to 
the  same  extent,  and  in  the  same  manner,  as  liquors  produced  in  this  state. 
It  seems  to  us  the  view  that  state  jurisdiction  attaches  when  the  imported 
liquor  enters  the  state  is  not  only  in  accord  with  a  reasonable  construction 
of  the  Wilson  bill  itself,  but  in  furtherance  of  the  purposes  sought  to  be 
accomplished  by  the  passage  of  that  act,  and  finds  full  support  in  the  au- 
thorities.'' 


Intebstate  Commerce  Commission 

V. 

Brimson  et  oL 

(154  UjiUed  states,  447.) 

CcnstitutionalKy  of  Section  12  of  the  Interttate-commerce  Act  authoriz- 
ing Circuit  Courts  to  use  their  Process  in  Aid  of  inquiries  before  the  Inter- 
state Commerce  Commission^ — The  12th  section  of  the  Interstate-commerce 
act,  in  so  far  as  it  authorizes  the  circuit  courts  of  the  United  States  to  use 
their  process  in  aid  of  inquiries  before  the  commission  established  by  the 
act,  is  not  unconstitutional  because  requiring  the  exercise  of  the  functions 
of  such  court  in  aid  of  the  execution  of  duties  of  a  judicial  nature. 

Same — Vioiation  of  Personai  Rights^ — The  section  is  not  in  derogation 
of  the  fundamental  guarantees  of  personal  rights  recognized  by  the  consti- 
tution as  inhering  in  the  freedom  of  the  citizen. 

Same — Trial  by  Jury — Due  Process  of  Law.— The  section  is  not  uncon- 
stitutional because  making  the  failure  to  respond  to  the  process  of  the 
commission  punishable  by  the  court  as  a  contempt,  without  according  the 
right  of  trial  by  jury,  since  the  issue  as  to  whether  the  persons  to  whom 
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the  process  was  directed  are  under  the  duty  to  answer  the  questions  pro* 
pounded  to  them,  or  to  produce  books,  papers,  and  documents  is  an  issue 
of  law,  and  the  question  of  contempt  cannot  arise  until  such  issue  is  deter- 
Qiined  adversely  to  such  persons,  and  they  refuse  to  obey  the  order  of  the 
court.  Furthermore,  in  matters  of  contempt  due  process  of  law  does  not 
require  a  jury. 

Mr.  Chief  Justice  Fullbb,  Mr.  Justice  Briwsb,  and  Mr.  Justice  Jack- 
son, dissenting. 

Appeal  from  the  United  States  circuit  court  for  the  north- 
ern district  of  Illinois. 

Sol,  Gen.  Maxwell  and  George  F.  Edmunds^  for  appellant 
K  Parmalee  PrenticCy  Chas.  S.  HoU,  and  J.  C.  Hutchins,  for 
appellees. 

Mr.  Justice  Harlan. — ^This  appeal  brings  up  for  review  a 
judgment  rendered  December  7,  1892,  dismissing  a  petition 
filed  in  the  circuit  court  of  the  United  States  on  the  16th  day 
of  July,  1892,  by  the  interstate  commerce  commis- 
*^  '  sion,  under  the  act  of  congress  entitled  "An  act  to 
regulate  commerce,"  approved  February  4, 1887,  and  amended 
by  the  acts  of  March  2,  1889,  and  February  10,  1891.  24 
Stat.  379,  c.  104 ;  25  Stat  855,  c  382 ;  26  Stat.  743,  c.  128  ; 
1  Supp.  Rev.  St.  529,  684,  891. 

The  petition  was  based  on  the  twelfth  section  of  the  acfc 
authorizing  the  commission  to  invoke  the  aid  of  any  court  of 
the  United  States  in  requiring  the  attendance  and  testimony 
of  witnesses,  and  the  production  of  documents,  books,  and 
papers. 

The  circuit  court  held  that  section  to  be  unconstitutional 
and  void,  as  imposing  on  the  judicial  tribunals  of  the  United 
States  duties  that  were  not  judicial  in  their  nature.  In  the 
judgment  of  that  court  this  proceeding  was  not  a  case  to 
which  the  judicial  power  of  the  United  States  extended.  63 
Fed.  476,  480. 

The  provisions  of  the  interstate-commerce  act  have  no  ap- 
plication to  the  transportation  of  passengers  or  property,  or 
to  the  receiving,  delivering,  storing,  or  handling  of 
intentate  property  wholly  within  one  state,  and  not  shipped 
eonitrned.  ^  *  foreign  couutry  from  any  state  or  territory,  or 
from  a  foreign  country  to  any  state  or  territory ; 
but  they  are  declared  to  be  applicable  to  carriers  engaged  in 
the  transportation  of  passengers  or  property  wholly  by  rail- 
road, or  partly  by  railroad  and  partly  by  water,  when  both 
are  used,  under  a  common  control,  management,  or  arrauge- 
ment,  for  a  continuous  carriage  or  shipment  from  one  state 
or  territory  of  the  United  States  or  the  District  of  Columbia 
to  any  other  state  or  territory  of  the  United  States  or  the 
District  of  Columbia,  or  from  any  place  in  the  United  States 
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io  an  adjacent  foreimi  country,  or  from  any  place  in  the 
United  States  througn  a  foreign  country  to  any  other  place 
in  the  United  States,  and  also  to  the  transportation  in  like 
manner  of  pro{)erty  shipped  from  any  place  in  the  United 
States  to  a  foreign  country,  and  carried  from  such  place  to  a 
port  of  transshipment,  or  shipped  from  a  foreign  country  to 
any  place  in  the  United  States,  and  carried  to  such  place 
from  a  port  of  entry  either  in  the  United  States  or  an  adja- 
cent foreign  country. 

The  term  "  railroad,*'  as  used  in  the  act,  includes  all 
bridges  and  ferries  used  or  operated  in  connection  with  any 
railroad,  and  also  all  the  road  in  use  by  any  corporation 
operating  a  railroad,  whether  owned  or  operated  under  a  con- 
tract, agreement,  or  lease ;  and  the  term  "  transportation"  in- 
cludes all  instrumentalities  of  shipment  or  carriage. 

All  charges  made  for  services  rendered  or  to  be  rendered 
in  the  transportation  of  passengers  or  property,  as  above 
stated,  or  in  connection  therewith,  or  for  the  receiving,  de- 
livering, storing,  or  handling  of  such  property,  are  required 
to  be  reasonable  and  just ;  and  every  unjust  and  unreason- 
able charge  for  such  service  is  prohibited  and  declared  to  be 
unlawful.     Section  1. 

Any  carrier  subject  to  the  provisions  of  the  act,  directly  or 
indirectly,  by  special  rate,  rebate,  drawback,  or  other  device, 
charging,  demanding,  collecting,  or  receiving  from  any  per- 
son or  persons  a  greater  or  less  compensation  for  services 
rendered  or  to  be  rendered  in  the  transportation  of  passen- 
gers or  property  than  it  charges,  demands,  collects,  or  re- 
ceives for  doing  a  like  and  contemporaneous  service  in  the 
transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  is  to  be  deemed  guilty 
of  UD  just  discrimination,  which  the  act  expressly  declares  to 
be  unlawful.     Section  2. 

So  it  is  made  unlawful  for  any  such  carrier  to  make  or  give 
any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person,  company,  firm,  corporation,  or  locality,  or 
to  any  particular  description  of  traffic,  or  to  subject  any  par- 
ticular person,  company,  firm,  corporation,  or  locality,  or  any 
particular  kind  of  traffic,  to  undue  or  unreasonable  prejudice 
or  disadvantage  in  any  respect ;  and  carriers  subject  to  the 
provisions  of  the  act  are  required  to  afford,  according  to  their 
respective  powers,  all  reasonable,  proper,  and  equal  facilities 
for  the  interchange  of  traffic  between  their  respective  lines, 
and  for  the  receiving,  forwarding,  and  delivering  of  passen- 
gers and  property  to  and  from  tneir  several  lines  and  those 
connecting  therewith,  and  not  to  discriminate  in  their  rates 
and  charges  between  such  connecting  lines  ;  but  this  regula- 
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tion  does  not  require  a  carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  engaged  in  like  business. 
Section  3. 

It  is  made  unlawful  for  any  carrier  subject  to  the  provisions 
of  the  act  to  charge  or  receive  any  greater  compensation 
in  the  aggregate  for  the  transportation  of  passengers  or  of 
like  kind  of  property,  under  substantially  similar  circum- 
stances  and  conditions,  for  a  shorter  than  for  a  longer  dis- 
tance over  the  same  line,  in  the  same  direction,  the  shorter 
being  included  within  the  longer  distance ;  but  this  does  not 
authorize  the  charging  and  receiving  as  great  compensation 
for  a  short  as  for  a  longer  distance.  Upon  application  to  the 
commission,  the  carrier  may,  in  special  cases,  after  investiga- 
tion by  that  body,  be  authorized  to  charge  less  for  longer 
than  for  short  distances  for  the  transportation  of  passengers 
or  property;  and  the  commission  may,  from  time  to  time, 

J)rescribe  the  extent  to  which  the  carrier  may  be  relieved 
rom  the  operation  of  this  section.     Section  4. 

It  is  also  made  unlawful  for  any  carrier  subject  to  the  pro- 
visions of  the  act  to  enter  into  any  contract,  agreement,  or 
combination  with  any  other  carrier  or  carriers  for  the  pool- 
ing of  freights  of  different  and  competing  railroads,  or  to 
divide  between  them  the  aggregate  or  net  proceeds  of  the 
earnings  of  such  railroads,  or  any  portion  thereof ;  and,  in 
any  case  of  an  agreement  for  the  pooling  of  freights  as  afore- 
said, each  day  of  its  continuance  is  deemed  a  separate  of- 
fense.    Section  5. 

Another  section  of  the  act  provides  for  the  printing  and 
posting  by  carriers  of  their  rates,  fares,  and  charges  for  the 
transportation  of  passengers  and  property,  including  termi- 
nal charges,  classifications  of  freight,  and  any  rules  or  regu- 
lations affecting  such  rates,  fares,  and  charges,  including  the 
rates  established  and  charged  for  freight  received  in  this 
country  to  be  carried  through  a  foreign  country  to  any  place 
iu  the  United  States  ;  forbids  any  advance  or  reduction  in 
such  rates,  fares,  and  charges,  so  established  and  published, 
except  upon  public  notice,  of  which  changes  the  commission 
shall  be  notified ;  requires  every  carrier  to  file  with  the  com- 
mission copies  of  all  contracts,  agreements,  or  arrangements 
with  other  carriers  relating  to  any  traffic  affected  by  the  pro- 
visions of  the  act,  as  well  as  copies  of  schedules  of  joint  tariffs 
of  rates,  fares,  or  charges  for  passengers  and  property  over 
continuous  lines  or  routes  operated  by  more  than  one  carrier ; 
declares  it  to  be  unlawful  for  any  carrier,  party  to  any  joint 
tariff,  to  charge,  demand,  collect,  or  receive  from  any  person 
or  persons  a  greater  or  less  compensation  for  the  transporta- 
tion of  persons  or  property,  or  for  any  services  in  connection 
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therewith,  between  any  points  as  to  which  a  joint  rate,  fare, 
or  charge  is  named  thereon,  than  is  specified  in  the  schedule 
filed  with  the  commission  in  force  at  the  time ;  authorizes,  in 
addition  to  the  penalties  prescribed  for  neglect  or  refusal  to 
file  or  publish  rates,  fares,  and  charges,  a  writ  of  mandamus 
to  be  issued  by  any  circuit  court  of  the  United  States  in  the 
judicial  district  wherein  the  principal  office  of  the  carrier  is 
situated,  or  wherein  such  offense  may  be  committed,  and,  if 
such  carrier  be  a  foreign  corporation,  in  the  judicial  circuit 
wherein  it  accepts  traffic  and  has  an  agent  to  perform  such 
service,  to  compel  compliance  with  the  above  provisions  of 
the  section  relating  to  schedules  of  rates,  fares,  and  charges, 
such  writ  to  issue  in  the  name  of  the  people  of  the  United 
States,  at  the  relation  of  the  commissioners  appointed  under 
the  provisions  of  the  act,  and  the  failure  to  comply  with  its 
requirements  being  punishable  as  and  for  a  contempt ;  and 
empowers  the  commissioners,  as  complainants,  to  apply,  in 
any  such  circuit  court  of  the  United  States,  for  a  writ  of  in- 
junction against  the  carrier  to  restrain  it  from  receiving  or 
transporting  property  among  the  several  states  and  territories 
of  the  United  States,  or  between  the  United  States  and  adja- 
cent foreign  countries,  or  between  ports  of  transshipment  and 
of  entry  and  the  several  states  and  territories  of  the  United 
States,  as  mentioned  in  the  first  section  of  the  act,  until  the 
carrier  shall  have  complied  with  the  provisions  last  referred 
to.     Section  6. 

So  a  common  carrier  subject  to  the  provisions  of  the  act  is 
forbidden  to  enter  into  any  combination,  contract,  or  agree- 
ment, expressed  or  implied,  to  prevent,  by  change  of  time 
schedule,  carriage  in  different  cars,  or  by  other  means  or  de- 
vices, the  carriage  of  freights  from  being  continuous  from  the 
place  of  shipment  to  the  place  of  destination ;  and  no  break 
of  bulk,  stoppage,  or  interruption  made  by  such  common  car- 
rier shall  prevent  the  carriage  of  freights  from  being,  and 
being  treated,  as  one  continuous  carriage  from  the  place  of 
shipment  to  the  place  of  destination,  unless  such  break,  stop- 
page, or  interruption  was  made  in  good  faith  for  some  neces- 
sary purpose,  and  without  any  intent  to  avoid  or  unneces- 
sarily interrupt  such  continuous  carriage,  or  to  evade  any  of 
the  provisions  of  the  act.     Section  7. 

By  the  eleventh  section  a  commission  is  created  and  estab- 
lished, to  be  known  as  the  "  Interstate  Commerce  Commis- 
sion," and  to  be  composed  of  five  commissioners,  appointed 
by  the  president,  by  and  with  the  advice  and  consent  of  the 
senate.     Section  11. 

Other  sections  give  a  right  of  action  to  the  persons  injured 
by  the  acts  of  carriers  done  in  violation  of  tne  statute,  pre- 
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scribe  penalties  against  carriers  for  illegal  exactions  and  dis- 
criminations, and  indicate  how  the  provisions  of  the  statute 
may  be  enforced  against  carriers  by  the  commission. 

The  twelfth  section  (26  Stat.  743,  c.  128),  the  validity  of  cer- 
tain parts  of  which  is  involved  in  this  proceeding,  provides 
as  follows : 

"  That  the  commission  hereby  created  shall  have  authority 
to  inquire  into  the  management  of  the  business  of  all  common 
carriers  subject  to  the  provisions  of  this  act,  and  shall  keep 
itself  informed  as  to  the  manner  and  method  in  which  the 
same  is  conducted,  and  shall  have  the  right  to  obtain  from 
such  common  carriers  full  and  complete  information  neces- 
sary' to  enable  the  commission  to  perform  the  duties  and 
carry  out  the  objects  for  which  it  was  created ;  and  the  com- 
mission is  hereby  authorized  and  required  to  execute  and  en- 
force the  provisions  of  this  act ;  and,  upon  the  request  of  the 
commission,  it  shall  be  the  duty  of  any  district  attorney  of  the 
United  States  to  whom  the  commission  may  apply  to  institute 
in  the  proper  court  and  to  prosecute  under  the  direction  of 
the  attorney-general  of  the  United  States  all  necessary  pro- 
ceedings  for  the  enforcement  of  the  provisions  of  this  act  and 
tor  the  punishment  of  all  violations  thereof,  and  the  costs  and 
expenses  of  such  prosecution  shall  be  paid  out  of  the  appro- 
priation for  the  expenses  of  the  courts  of  the  United  States  ; 
and  for  the  purposes  of  this  act  the  commission  shall  have 
power  to  require,  by  subpoena,  the  attendance  and  testimony 
of  witnesses  and  the  production  of  all  books,  papers,  tariffs, 
contracts,  agreements,  and  documents  relating  to  any  matter 
under  investigation. 

"  Such  attendance  of  witnesses  and  the  production  of  such 
documentary  evidence,  may  be  required  from  any  place  in  the 
United  States,  at  any  designated  place  of  hearing.  And  in 
case  of  disobedience  to  a  subpoena  the  commission,  or  any 
party  to  a  proceeding  before  the  commission,  may  invoke  the 
aid  of  any  court  of  the  United  States  in  requiring  the  attend- 
ance and  testimony  of  witnesses  and  the  production  of  books, 
papers,  and  documents  under  the  provisions  of  this  section. 

•*  And  any  of  the  circuit  courts  of  the  United  States  within 
the  jurisdiction  of  which  such  inquiry  is  carried  on  may,  in 
case  of  contumacy  or  refusal  to  obey  a  subpoena  issued  to  any 
common  carrier  subject  to  the  provisions  of  this  act,  or  other 
person,  issue  an  order  requiring  such  common  carrier  or  other 
person  to  ajjpear  before  said  commission  (and  produce  books 
and  papers  ii  so  ordered)  and  give  evidence  touching  the  mat- 
ter in  question  ;  and  any  failure  to  obey  such  order  of  the 
court  may  be  punished  by  such  court  as  a  contempt  thereof. 
The  claim  that  any  such  testimony  or  evidence  may  tend  to 


VOL.  61]     CARRIERS— INTERSTATE  COMMERCE  ACT.  26 

oriminate  the  person  ^ving  such  evidence  shall  not  excuse 
such  witness  from  testifying ;  but  such  evidence  or  testimony 
shall  not  be  used  against  such  person  on  the  trial  of  any  crim- 
inal proceeding. 

'*  The  testimonjjr  of  any  witness  may  be  taken  at  the  in- 
stance of  a  party,  m  any  proceeding  or  investigation  depend- 
ing before  the  commission,  by  deposition,  at  any  time  after  a 
cause  or  proceeding  is  at  issue  on  petition  and  answer.  The 
commission  may  also  order  testimony  to  be  taken  by  depo- 
sition in  any  proceeding  or  investigation  pending  before  it,  at 
any  stage  of  such  proceeding  or  investigation.  Such  depo- 
sitions may  be  taken  before  any  judge  of  any  court  of  the 
United  States,  or  any  commissioner  of  a  circuit,  or  any  clerk 
of  a  district  or  circuit  court,  or  any  chancellor,  justice,  or 
judge  of  a  supreme  or  superior  court,  mayor  or  chief  magis- 
trate of  a  city,  judge  of  a  county  court,  or  court  of  common 
pleas  of  any  of  the  United  States,  or  any  notary  public,  not 
being  of  counsel  or  attorney  to  either  of  the  parties,  nor  inter- 
ested in  the  event  of  the  proceeding  or  investigation.  Reason- 
able notice  must  first  be  given  in  writing  by  the  party  or  his 
attorney  proposing  to  take  such  deposition  to  tne  opposite 
party  or  his  attorney  of  record,  as  either  may  be  nearest, 
which  notice  shall  state  the  name  of  the  witness  and  the  time 
and  place  of  the  taking  of  his  deposition.  Any  person  may 
be  compelled  to  appear  and  depose,  and  to  produce  docu- 
mentary evidence,  in  the  same  manner  as  witnesses  may  be 
compelled  to  appear  and  testify  and  produce  documentery  evi- 
dence before  the  commission  as  hereinbefore  provided. 

*'  Every  person  deposing  as  herein  providea  shall  be  cau- 
tioned and  sworn  (or  affirm,  if  he  so  request)  to  testify  the 
whole  truth,  and  shall  be  carefully  examined.  His  testimony 
shall  be  reduced  to  writing  by  the  magistrate  taking  the  depo- 
sition,  or  under  his  direction,  and  shall,  after  it  has  been  re- 
duced to  writing,  be  subscribed  by  the  deponent. 

*'  If  a  witness  whose  testimony  may  be  desired  to  be  taken 
by  deposition  be  in  a  foreign  country,  the  deposition  may  be 
taken  before  an  officer  or  person  designated  by  the  commis- 
sion, or  agreed  upon  by  the  parties  by  stipulation  in  writing 
to  be  filed  with  commission.  All  depositions  must  be  promptly 
filed  with  the  commission. 

"  Witnesses  whose  depositions  are  taken  pursuant  to  this 
act,  and  the  magistrate  or  other  officer  taking  the  same,  shall 
severally  be  entitled  to  the  same  fees  as  are  paid  for  like  ser- 
vices in  the  courts  of  the  United  States."     Section  12. 

The  nature  of  the  present  proceeding,  instituted  pursuant 
to  the  authority  conferred  by  that  section,  will  appear  from 
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the  following  summary  of  the  pleadings  and  orders  in  the 
cause : 

Prior  to  the  14th  of  June,  1892,  informal  complaint  was 
made  to  the  interstate-commerce  commission,  under  the  pro- 
visions of  the  interstate-commerce  act,  that  the  Illinois  Steel 
Company,  a  corporation  of  Illinois,  had  caused  to  be  incor- 
porated under  the  laws  of  that  state  the  Calumet  &  Blue 
Island  Bailroad  Company,  the  Chicago  &  Southeastern  Rail- 
way Company  of  Illinois,  the  Joliet  &  Blue  Island  Bailway 
Company,  and  the  Chicago  &  Kenosha  Bailway  Company,  for 
the  purpose  of  operating  its  switches  and  side-tracks  at  South 
Chicago,  Chicago,  and  Joliet,  respectively,  and  engaging  in 
traffic  by  a  continuous  shipment  from  cities  and  places  with- 
out to  cities  and  places  within  Illanois,  in  connection,  respect- 
ively, with  the  Baltimore  &  Ohio  Bailroad  Company,  the 
Baltimore  &  Southwestern  Bailroad  Company,  the  Illinois 
Central  Bailroad  Company,  the  Lake  Shore  &  Michigan 
Southern  Bailway  Company,  the  Chicago,  Bock  Island  & 
Pacific  Bailway  Company,  the  Pittsburg,  Ft.  Wayne  &  Chicago 
Bailway  Company,  the  Pennsylvania  Company,  the  Pennsyl- 
vania Bailroad  Company,  the  Belt  Bailway  Company,  the 
Chicago  &  Alton  Bailroad  Company,  the  Chicago  Bailway 
Transfer  Company,  the  Atchison,  Topeka  &  Santa  Fe  Bailway 
Company,  the  Elgin,  Joliet  &  Eastern  Bailway  Company,  the 
Chicago  &  Northwestern  Bailway  Company,  and  the  Chicago, 
Milwaukee  &  St.  Paul  Bailway  Company ;  that  it  had  also 
caused  to  be  incorporated  under  the  laws  of  Wisconsin,  for 
the  purpose  of  operating  its  switches  and  side-tracks  at  or 
near  Milwaukee,  m  that  state,  and  engaging  in  traffic  by  a  con- 
tinuous shipment  from  places  and  cities  without  to  cities  and 
places  within  Wisconsin,  in  connection  with  the  Chicago,  Mil- 
waukee &  St.  Paul  Bailway  Company  and  the  Chicago  & 
Northwestern  Bailway  Company  ;  and  that  said  Illinois  Steel 
Company  owned  and  controlled  the  above-named  companies, 
whicn  it  caused  to  be  incorporated  under  the  laws  of  Illinois, 
and  operated  them  in  connection  with  the  other  companies 
named,  "  as  a  device  for  the  purpose  of  evading  the  provisions 
of  the  act  to  regulate  commerce,  and  obtaining  special,  illegal, 
unjust,  and  unreasonable  rates  for  the  transportation  of  inter- 
state  traffic,"  and,  by  the  connivance  and  consent  of  said  other 
connecting  railroad  companies,  in  such  a  manner  as  to  give 
to  the  Illinois  Steel  Company  an  illegal,  undue,  and  unreason* 
able  preference  and  advantage,  subjecting  other  persons,  firms, 
and  companies  to  undue  and  unreasonable  prejudice  and  dis- 
crimination of  property  from  divers  cities  and  places  without 
the  states  of  Illinois  and  Wisconsin  to  divers  cities  and  towns 
within  those  states. 
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It  was  made  to  appear  to  the  commission  that  the  com- 
panies so  owned,  controlled,  and  operated  by  the  Illinois 
Steel  Company  for  more  than  the  six  months  then  last  past  had 
been  and  were  still  engaged  in  the  transportation  of  property 
by  railroad  in  connection  with  the  other  companies  named^ 
"  tinder  a  common  control,  management,  and  arrangement  for 
a  continuous  carriage  or  shipment*'  from  divers  cities  and 
towns  without  to  divers  cities  and  towns  within  the  states  of 
Illinois  and  Wisconsin,  and  that  none  of  the  companies  so  con- 
trolled, and  operated  had  filed  with  the  commission  copies  of 
their  contracts,  agreements,  and  common  arrangements  with 
the  other  companies,  nor  their  tariffs  nor  schedules  of  rates, 
fares,  and  charges,  as  required  by  the  act  of  congress. 

The  commission,  of  its  own  motion,  decided  to  investigate 
the  matters  set  forth  in  said  informal  complaint  by  inquiring 
into  the  business  of  all  of  said  railroad  companies  and  the 
management  thereof  with  reference  as  well  to  the  alleged 
making  of  illegal,  unjust,  and  unreasonable  rates  as  to  the  al- 
leged unjust  and  illegal  discrimination  in  favor  of  the  Illinois 
Steel  Company,  and  the  failure,  as  above  stated,  to  file  with 
the  commission  the  above  contracts,  agreements,  and  tariffs. 

An  order  was  thereupon  made  by  the  commission,  which 
recited  the  facts  of  the  informal  complaint  made  to  it,  and  re- 
quired each  of  the  above-mentioned  companies  to  make  and 
file  in  its  office  in  Washington  a  full,  complete,  perfect,  and 
specific,  verified  answer,  setting  forth  all  the  facts  in  regard 
to  the  matters  complained  of,  and  responding  to  the  following 
questions : 

"  (1)  Does  any  contract,  agreement,  or  arrangement  in  writ- 
ing or  otherwise  exist  between  the  companies  above  alleged 
to  be  under  the  control  [of]  and  operated  by  the  said  Illinois 
Steel  Company  and  any  of  the  other  companies  with  reference 
to  interstate  traffic  ?  If  so,  state  the  contract,  agreement,  or 
arrangement. 

"  (2)  Or  [are]  any  tariffs  of  rates  and  charges  for  the  trans- 
portiation  of  interstate  property  in  effect  between  said  com- 

Eanies  above  alleged  to  be  under  the  control  of  and  operated 
y  the  Illinois  Steel  Company  and  said  other  railroad  com- 
panies? If  so,  what  are  they,  and  what  are  the  divisions 
thereof  between  the  several  carriers  ? 

"(3)  Have  the  companies  above  alleged  to  be  under  the 
control  of  and  operated  by  the  Illinois  Steel  Company  re- 
ceived interstate  traffic  from  any  of  the  other  carriers  above 
mentioned  during  the  six  months  last  past,  or  have  they  de- 
livered any  such  traffic  to  such  other  carriers  during  that 
time,  for  any  person,  firm,  or  company  other  than  the  Illinoia 
Steel  Company,  and  if  so,  to  what  amount  ?  " 
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The  order  further  required  all  of  the  companies  named  to 
appear  before  the  commission  at  a  named  time  and  place  in 
Cfhicago,  when  that  body  would  proceed  to  make  inquiry  into 
and  investigate  the  management  of  the  said  business  by  the 
carriers  so  ordered  to  appear. 

Each  of  the  companies  which,  according  to  the  allegations 
of  the  petition,  the  Illinois  Steel  Company  had  caused  to  be 
incorporated,  filed  its  answer  with  the  commission,  and  averred 
that  it  had  in  all  respects  complied  with  the  obligations  im- 
posed upon  it  by  the  laws  of  the  state  and  of  the  United 
States ;  that  it  was  not  engaged  in  interstate  commerce  within 
six  months  preceding  the  filing  of  the  complaint  against  them  ; 
and  it  answered  "  No  *'  to  each  of  the  above  specific  questions. 
The  Calumet  &  Blue  Island  Bailway  Company  also  denied 
that  the  operation  of  its  railways  was  a  device  to  evade  the 
provision  of  the  interstate-commerce  act,  or  had  resulted  in 
obtaining  for  the  Illinois  Steel  Company  special,  illegal,  un- 
just, or  unreasonable  rates  in  interstate  traffic,  or  in  securing 
to  that  company  illegal,  undue,  or  unreasonable  preferences. 

The  commission,  notwithstanding  these  denials,  conceived 
it  to  be  their  duty  to  proceed  with  the  investigation  by  the  ex- 
amination of  witnesses  and  the  books  and  papers  of  the  corpo- 
rations involved,  and  especially  to  ascertain  whether  the  Illinois 
Steel  Company  was  the  owner  in  fact  of  the  railroads  which 
it  was  alleged  to  have  caused  to  be  incorporated,  and  whether 
such  incorporations  were  for  the  purpose  of  giving  to  that 
company  an  undue  and  illegal  preference  in  the  transportation 
of  its  property  and  freight. 

Among  the  witnesses  subpoenaed  to  testify  before  the  com- 
mission was  William  J.  Brimson,  the  president  and  manager 
of  the  five  roads  so  incorporated  in  Illinois.  Being  asked  what 
constituted  the  principal  traffic  of  the  roads,  he  said :  ''  The 
business  of  these  roads,  except  as  indicated  in  the  answers, 
is  that  of  switching — switching  business.  We  do  a  switch- 
ing and  terminal  business,  in  that  we  are  open  to  any  busi- 
ness, for  anybody's  property,  or  persons  who  may  locate  at 
such  place  where  we  can  go  to  them.  Mainly  our  business  is 
with  the  Illinois  Steel  Company.  This  is  the  great  propor- 
tion of  our  business."  In  reply  to  the  question  whether  his 
company  engaged  in  transportation  business  other  than  as 
stated  by  him,  he  said  that  they  did  not,  "except  the  Calumet 
&  Blue  Island,  as  stated  in  our  reply.  On  that  we  do  engage 
in  other  business  to  a  certain  extent."  Having  stated  that 
his  companies  did  not  engage  in  the  transportation  business 
for  everybody  and  anybody  having  occasion  to  employ  them, 
and  that  their  business  was  limited  to  the  above  companies, 
with  which   they  had   traffic  arrangements^   he   was  asked 


VOL.  61]     GARRIEKS — INTERSTATE  COMMERCE  ACT.  29 

whether  the  companies  of  which  he  was  president  and  man- 
ager were  owned  bj  the  Illinois  Steel  Company.  The  wit- 
ness, under  the  advice  of  counsel,  refused  to  answer  this  ques- 
tion. 

J.  S.  Keefe,  secretai^  and  auditor  of  the  five  roads  men- 
tioned, was  examined  by  the  commission  as  a  witness.  He 
admitted  that  he  had  in  his  possession  a  book  showing  the 
names  of  the  stockholders  of  the  Calumet  &  Blue  Island 
Railway  Company,  but  refused,  upon  the  demand  of  the  com- 
mission, to  produce  it.  He  also  refused  to  answer  the  (Ques- 
tion, ''Do  you  know,  as  a  matter  of  fact,  whether  the  Illinois 
Steel  Company  owns  the  greater  part  of  the  stock  of  these 
several  railroads  ?  " 

William  B.  Sterling,  first  vice-president  of  the  Illinois  Steel 
Company,  was  also  examined  as  a  witness,  and,  after  stating 
that  that  company  had  a  contract  with  the  five  railroads  in 
question  to  handle  the  railroad  business  at  the  five  "  plants  " 
of  the  steel  company,  refused  to  answer  the  question,  "  Is 
that  the  only  relation  which  your  company  sustains  to  these 
railroad  companies  ?  " 

On  the  succeeding  day  the  commission  issued  a  subpoena 
duces  tecum,  directed  to  J.  S.  Keefe,  secretary  and  auditor  of  the 
five  railroads  in  (question,  commanding  him  to  appear  before 
that  body,  and  bring  with  him  the  stock-books  of  those  com- 
panies. A  like  subpoena  was  issued  to  William  B.  Sterling,  as 
first  vice-president  of  the  steel  company,  commanding  him  to 
appear  before  the  commission  and  produce  the  stock-books  of 
that  company.  Keefe  and  Sterling  appeared  in  answer  to 
the  subpoenas,  but  refused  to  produce  the  books,  or^either  of 
them,  so  ordered  to  be  produced. 

The  commission  thereupon,  on  the  15th  day  of  July,  1892, 
presented  to  and  filed  in  the  court  below  its  petition,  embody- 
ing the  above  facts,  and  prayed  that  an  order  be  made  requir- 
ing and  commanding  Brimson,  Keefe,  and  Sterling  to  appear 
before  that  body  and  answer  the  several  questions  propounded 
by  them,  and  which  they  had  respectively  refused  to  answer, 
and  requiring  Keefe  and  Sterling  to  appear  and  produce  be- 
fore the  commission  the  stock-books  above  referred  to  as  in 
their  possession. 

The  answers  of  Brimson,  Keefe,  and  Sterling  in  the  present 
proceeding,  besides  insisting  that  the  questions  propounded 
to  them,  respectivelv,  were  immaterial  and  irrelevant,  were 
based  mainly  upon  the  ground  that  so  much  of  the  interstate- 
commerce  act  as  empowered  the  commission  to  require  the 
attendance  and  testimony  of  witnesses,  and  the  production  of 
books,  papers,  and  documents,  and  authorizes  the  circuit 
<*ourt  of  the  United  States  to  order  common  carriers  or  per- 
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sons  to  appear  before  the  commission  and  produce  books  and 
papers  and  giye  evidence,  and  to  punish  bj  process  for  con- 
tempt any  failure  to  obey  such  order  of  the  court,  was  repug- 
nant to  the  constitution  of  the  United  States. 

Is  the  twelfth  section  of  the  act  unconstitutional  and  void, 
so  far  as  it  authorizes  or  requires  the  circuit  courts 
•mfofjictr  °^  *^®  United  States  to  use  their  process  in  aid  of 
inquiries  before  the  commission  ?  The  court  rec- 
ognizes the  importance  of  this  question,  and  has  bestowed 
upon  it  the  most  careful  consideration. 

As  the  constitution  extends  the  judicial  power  of  the 
United  States  to  all  cases  in  law  and  equity  arising  under 
that  instrument  or  under  the  laws  of  the  United  States,  as 
well  as  to  all  controversies  to  which  the  United  States  shall 
be  a  party  (article  3,  §  2),  and  as  the  circuit  courts  of  the 
United  States  are  capable,  under  the  statutes  defining  and 
regulating  their  jurisdiction,  of  exerting  such  power  in  cases 
or  controversies  of  that  character,  within  the  limits  pre- 
scribed by  congress  (25  Stat.  434,  c.  866),  the  fundamental  in- 
quiry on  this  appeal  is  whether  the  present  proceeding  is  a 
**case"or  "controversy,"  within  the  meaningof  the  constitution. 
The  circuit  court,  as  we  have  seen,  regarded  the  petition  of 
the  interstate  commerce  commission  as  nothing  more  than  an 
application  by  an  administrative  body  to  a  judicial  tribunal 
for  the  exercise  of  its  functions  in  aid  of  the  execution  of 
duties  not  of  a  judicial  nature,  and  accordingly  adjudged  that 
this  proceeding  did  not  constitute  a  case  or  controversy  to 
which  the  judicial  power  of  the  United  States  could  be  ex- 
tended. 

At  the  same  time  the  learned  court  said :  "  Undoubtedly, 
congress  may  confer  upon  a  nonjudicial  body  authority  to  ob- 
tain information  necessary  for  legitimate  governmental  pur- 
poses, and  make  refusal  to  appear  and  testify  before  it  touch- 
ing  matters  pertinent  to  any  authorized  inquiry  an  offense 
punishable  by  the  courts,  subject,  however,  to  the  privilege  of 
witnesses  to  make  no  disclosures  which  might  tend  to  crimi- 
nate them  or  subject  them  to  penalties  or  forfeitures.  A 
prosecution  or  an  action  for  violation  of  such  a  statute  would 
clearly  be  an  original  suit  or  controversy  between  parties, 
within  the  meaning  of  the  constitution,  and  not  a  mere  appli- 
cation, like  the  present  one,  for  the  exercise  of  the  judicial 
power  in  aid  of  a  nonjudicial  body."  In  re  Interstate  Com- 
merce Commission,  53  Fed.  Bep.  476,  480. 

In  other  words,  if  the  interstate-commerce  act  made  the  re- 
fusal of  a  witness  duly  summoned  to  appear  and  testify  before 
the  commission,  in  respect  to  a  matter  rightfully  committed 
by  congress  to  that  body  for  examination,  an  offense  against 
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the  United  States,  punishable  by  fine  or  imprisonment,  or 
both,  a  criminal  prosecution  or  an  information  for  the  yiola- 
tion  of  such  a  statute  would  be  a  case  or  controversy  to  which 
the  judicial  power  of  the  United  States  extended ;  while  a  di- 
rect civil  proceeding,  expressly  authorized  by  an  act  of  con- 
gress, in  the  name  of  the  commission,  and  under  the  direction 
of  the  attorney-general  of  the  United  States,  against  the  wit- 
ness so  refusing  to  testify,  to  compel  him  to  give  evidence  be- 
fore the  commission  touching  the  same  matter,  would  not  be 
a  case  or  controversy  of  which  cognizance  could  be  taken  by 
any  court  established  by  congress  to  receive  the  judicial  power 
of  the  United  States. 

This  interpretation  of  the  constitution  would  restrict  the 
employment  of  means  to  carry  into  effect  powers  granted  to 
congress  within  much  narrower  limits  than,  in  our  judgment, 
are  warranted  by  that  instrument. 

The  constitution  expressly  confers  upon  congress  the  power 
to  regulate  commerce  with  foreign  nations,  among  the  several 
states,  and  with  the  Indian  tribes,  and  to  make  all  laws  neces- 
sary and  proper  for  carrying  that  power  into  execution. 
Article  1,  §  8.  While  the  completely  internal  commerce  of  a 
state  is  reserved  to  the  state  itself,  because  never  surrendered 
to  the  general  government,  commerce,  the  regulation  of  which 
is  committed  by  the  constitution  to  congress,  comprehends 
traffic,  navigation,  and  every  species  of  commercial  intercourse 
or  trade  between  the  United  States,  among  the  several  states, 
and  with  the  Indian  tribes.  Gibbons  v.  Ogden,  9  Wheat.  1, 
193, 194.  *'  It  may  be  doubted,"  this  court  has  said,  "  whether 
any  of  the  evils  proceeding  from  the  feebleness  of  the  federal 
government  contributed  more  to  that  great  revolution  which 
introduced  the  present  system  than  the  deep  and  general  con- 
viction  that  commerce  ought  to  be  regulated  by  congress.  It 
is  not,  therefore,  matter  of  surprise  that  the  grant  should  be 
as  extensive  as  the  mischief,  and  should  comprehend  all  for- 
eign commerce  and  all  commerce  among  the  states.  To  con- 
strue the  power  so  as  to  impair  its  efficiency  would  tend  to 
defeat  an  object,  in  the  attainment  of  which  the  American 

{>ublic  took,  and  justly  took,  that  strong  interest  which  arose 
rom  a  full  conviction  of  its  necessity."  Brown  v,  Maryland, 
12  Wheat  419,  446 ;  Philadelphia  &  8.  S.  S.  Co.  v.  Pennsylva- 
nia, 122  U.  S.  326,  346,  18  Am.  &  Eng.  Corp.  Cas.  1.  "  In  the 
matter  of  interstate  commerce,"  this  court,  speaking  by  Mr. 
Justice  Bbadlet,  has  declared,  "the  United  States  are  but 
one  country,  and  are  and  must  be  subject  to  one  system  of 
regulations,  and  not  to  a  multitude  of  systems."  Bobbins  v. 
Taxing  Dist,  120  U.  S.  489,  494,  16  Am.  &  Eng.  Corp.  Cas.  L 
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The  same  principle  was  announced  by  the  present  chief  jus- 
tice in  Stoutenburgh  v.  Hennick,  129  U.  S.  141, 148. 

What  is  the  nature  of  the  power  thus  expressly  given  to 
congress,  and  to  what  extent  and  under  what  restrictions  may 
it  be  constitutionally  exerted  ? 

This  question  was  answered  when  Chief  Justice  Mat^ttatt^ 
said  that  it  was  the  power  *'  to  prescribe  the  rule  by  which 
commerce  was  to  be  governed.  "The  power,"  the  "chief 
justice  continued,  "  like  all  others  vested  in  congress,  is  com- 

Elete  in  itself,  may  be  exercised  to  its  utmost  extent,  and  ac- 
nowled^es  no  limitations  other  than  are  prescribed  in  the 
constitution.  These  are  expressed  in  ^lain  terms,  and  do  not 
affect  the  questions  which  arise  in  this  case,  or  which  have 
been  discussed  at  the  bar.  If,  as  has  always  been  under  stood, 
the  sovereignty  of  congress,  though  limited  to  specified  ob- 
jects, is  plenary  as  to  those  objects,  the  power  over  commerce 
with  foreign  nations  and  among  the  several  states  is  vested  in 
congress  as  absolutely  as  it  would  be  in  a  single  government 
having  in  its  constitution  the  same  restrictions  on  the  exercise 
of  the  power  as  are  found  in  the  constitution  of  the  United 
States.  The  wisdom  and  the  discretion  of  congress,  their  iden- 
tity with  the  people,  and  the  influence  which  their  constituents 
possess  at  elections  are,  in  this  as  in  many  other  instances, — 
as  that,  for  example,  of  declaring  war, — the  sole  restraints  on 
which  they  have  relied  to  secure  them  from  its  abuse.  They 
are  the  restraints  on  which  the  people  must  often  rely  solely 
in  all  representative  governments. '  Gibbons  v,  Ogden,  9 
Wheat.  1, 189,  196, 197. 

Congress  thus  having  plenary  power  subject  to  the  limita- 
tions imposed  by  the  constitution  to  prescribe  the  rule  by 
which  commerce  among  the  several  states  is  to  be  governed, 
the  question  necessarily  arises.  What  are  the  principles  that 
should  control  the  judiciary  when  determining  whether  a  par- 
ticular act  of  congress,  avowedly  adopted  in  execution  of  that 
power,  is  consistent  with  the  fundamental  limitations  of  the 
constitution  ? 

The  general  principle  applicable  to  this  subject  was  long 
ago  announced  by  this  court,  and  has  been  so  often  affirmed 
and  applied  that  argument  in  support  of  it  is  unnecessary, 
even  if  it  were  possible  to  suggest  any  thought  not  heretofore  ex- 
pressed in  the  adjudged  cases.  In  the  great  case  of  McCuUoch 
V.  Maryland,  4  Wheat.  316, 421,  423,  it  was  said :  "  The  sound 
construction  of  the  constitution  must  allow  to  the  national  leg- 
islature that  discretion,  with  respect  to  the  means  by  which 
the  powers  it  confers  are  to  be  carried  into  execution,  which 
will  enable  that  body  to  perform  the  high  duties  assigned  to 
it,  in  the  manner  most  beneficial  to  the  people.    Let  the  end 
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be  legitimate,  let  it  be  within  the  scope  of  the  constitution, 
and  all  means  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  which  are  not  prohibited,  but  consistent 
with  the  letter  and  spirit  of  the  constitution,  are  constitutional." 
Again  :  "  Where  the  law  is  not  prohibited,  and  is  really  cal- 
culated to  effect  any  of  the  objects  intrusted  to  the  govern- 
ment, to  undertake  here  to  inquire  into  the  degree  of  its  ne- 
cessity would  be  to  pass  the  line  which  circumscribes  the  judi- 
cial department,  and  to  tread  on  legislative  ground.  This 
court  disclaims  all  pretensions  to  such  a  power. 

Guided  by  these  principles,  we  proceed  to  inquire  whether 
the  twelfth  section  of  the  Interstate-commerce  act,  so  far  as  it 
authorizes  the  present  proceedings,  assumes  to  invest  the  cir- 
cuit courts  of  the  United  States  with  functions  that  are  not 
judicial. 

It  was  not  disputed  at  the  bar,  nor  indeed  can  it  be  success- 
fully denied,  that  the  prohibition  of  unjust  charges,  discrimi- 
nations, or  preferences,  by  carriers  engaged  in  interstate  com- 
merce, in  respect  to  property  or  persons  transported  from  one 
state  to  another,  is  a  proper  regulation  of  interstate  commerce, 
or  that  the  object  that  congress  has  in  view  by  the  act  in  ques- 
tion, may  be  legitimately  accomplished  by  it  under  the  power 
to  regulate  commerce  among  the  several  states.  In  every  sub- 
stantial sense  such  prohibition  is  a  rule  by  which  interstate 
commerce  must  be  governed,  and  is  plainly  adapted  to  the  ob- 
ject intended  to  be  accomplished.  The  same  observation  may 
be  made  in  respect  to  those  provisions  empowering  the  com- 
mission to  inquire  into  the  management  of  the  business  of 
carriers  subject  to  the  provisions  of  the  act,  and  to  investigate 
the  whole  subject  of  interstate  commerce  as  conducted  by  such 
carriers,  and,  in  that  way  to  obtain  full  and  accurate  informa- 
tion of  all  matters  involved  in  the  enforcement  of  the  act  of 
congress.  It  was  clearly  competent  for  congress,  to  that  end» 
to  invest  the  commission  with  authority  to  require  the  attend- 
ance and  testimony  of  witnesses,  and  the  production  of  books,, 
papers,  tariffs,  contracts,  a^eements,  and  documents  relating 
to  any  matter  legally  committed  to  that  body  for  investigation. 
We  do  not  understand  that  any  of  these  propositions  are  dis- 
puted in  this  case. 

Interpreting  the  interstate-commerce  act  as  applicable,  and. 
as  intended  to  apply,  only  to  matters  involved  in  the  regula- 
tion  of  commerce,  and  which  congress  may  rightfully  subject 
to  investigation  by  a  commission  established  for  the  purpose? 
of  enforcing  that  act,  we  are  unable  to  say  that  its  provisions 
are  not  appropriate  and  plainly  adapted  to  the  protection  of 
interstate  commerce  from  burdens  that  are  or  may  be  directly 
and  indirectly,  imposed  upon  it  by  means  of  unjust  and  ud- 
61  A.  &  £.  R.  Cas.— 8 
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reasonable  discriminations,  charges,  and  preferences.  Con- 
gress is  not  limited  in  its  employment  of  means  to  those  that 
are  absolutely  essential  to  the  accomplishment  of  objects 
within  the  scope  of  the  powers  granted  to  ii     It  is  a  settled 

Erinciple  of  constitutional  law  that  ''the  government  which 
as  a  ri^ht  to  do  an  act,  and  has  imposed  on  it  the  duty  of 
performing  that  act,  must,  according  to  the  dictates  of  reason, 
be  allowed  to  select  the  means ;  and  those  who  contend  that 
it  may  not  select  any  appropriate  means,  that  one  particular 
mode  of  effecting  the  object  is  excepted,  take  upon  themselyes 
the  burden  of  establishing  that  exception."  4  Wheat  316, 
409.  The  test  of  the  power  of  congress  is  not  the  judgment 
of  the  courts  that  particular  means  are  not  the  best  that  could 
have  been  employed  to  effect  the  end  contemplated  by  the 
legislative  department.  The  judiciary  can  only  inquire 
whether  the  means  devised  in  the  execution  of  a  power 
granted  are  forbidden  by  the  constitution.  It  cannot  go 
beyond  that  inquiry  without  entrenching  upon  the  domain  of 
another  department  of  the  government.  That  it  may  not  do 
with  safety  to  our  institutions.  Sinking  Fund  Cases,  99  U.  S. 
700,  718. 

An  adjudication  that  congress  could  not  establish  an  ad- 
ministrative body  with  authority  to  investigate  the  subject  of 
interstate  commerce,  and  with  power  to  call  witnesses  before 
it,  and  to  require  the  production  of  books,  documents,  and 
papers  relating  to  that  subject,  would  go  far  towards  defeat- 
ing the  object  for  which  the  people  of  the  United  States  placed 
commerce  among  the  states  under  national  control.  All  must 
recognize  the  fact  that  the  full  information  necessary  as  a 
basis  of  intelligent  legislation  by  congress  from  time  to  time 
upon  the  subject  of  interstate  commerce  cannot  be  obtained, 
nor  can  the  rules  established  for  the  regulation  of  such  com- 
merce, be  efficiently  enforced,  otherwise  than  through  the  in- 
strumentality of  an  administrative  body,  representing  the 
whole  country,  always  watchful  of  the  general  interests,  and 
charged  with  the  duty,  not  only  of  obtaining  the  required  in- 
formation, but  of  compelling,  by  all  lawful  methods,  obedience 
to  such  rules. 

It  is  to  be  observed  that,  independently  of  any  ques* 
tion  concerning  the  nature  of  the  matter  under  investigation 
by  the  commission, — however  legitimate  or  however  vital  to 
the  public  interest  the  inquiry  being  conducted  by  that  body, 
— the  judgment  below  rests  upon  the  broad  ground  that  no 
direct  proceeding  to  compel  the  attendance  of  a  witness  be- 
fore the  commission,  or  to  require  him  to  answer  questions 
put  to  him,  or  to  compel  the  production  of  books,  documents, 
or  papers  in  his  possession  relating  to  the  subject  under  ex- 
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aminatioii,  can  be  deemed  a  case  of  controyersy  of  which, 
under  the  constitution,  a  court  of  the  United  States  may  take 
cognizance,  even  if  such  proceeding  be  in  form  judicial ;  and 
the  theory  upon  which  the  judgment  proceeded  is  applicable 
alike  to  corporations  and  individuals,  although,  by  the  estab- 
lished doctrine  of  the  courts,  a  railroad  corporation  may,  un- 
der legislatiye  sanction  and  upon  making  compensation,  ap- 
Eropriate  private  property  for  the  purposes  of  its  right  of  way, 
ecause,  and  only  because,  its  road  is  a  public  highway,  es- 
tablished primarily  for  the  convenience  of  the  people  and  to 
subserve  public  objects,  and  therefore  subject  to  governmental 
control.  Cherokee  Nation  v.  Southern  Kan.  B.  Co.,  135  U.  S. 
641,  657,  44  Am.  &  Eng.  E.  Cas.  26. 

What  is  a  case  or  controversy  to  which,  under  the  constitu- 
tion,  the  judicial  power  of  the  United  States  extends  ?  Be- 
ferring  to  the  clause  of  that  instrument  which  extends  the 
judicial  power  of  the  United  States  to  all  cases  in  law  and 
equity  arising  under  the  constitution,  the  laws  of  the  United 
States,  and  treaties  made  or  that  shall  be  made  under  their 
authority,  this  court,  speaking  by  Chief  Justice  Marshall,  has 
said  :  *'  This  clause  enables  the  judicial  department  to  re- 
ceive jurisdiction  to  the  full  extent  of  the  constitution,  laws, 
and  treaties  of  the  United  States  when  any  question  respect- 
ing them  shall  assume  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  it.  That  power  is  capable  of  acting  only 
when  the  subject  is  submitted  to  it  by  a  party  who  asserts  his 
rights  in  the  form  prescribed  by  law.  It  then  becomes  a  case, 
and  the  constitution  declares  that  the  judicial  power  shall  ex- 
tend to  all  cases  arising  under  the  constitution,  laws,  and 
treaties  of  the  United  States."  Osbom  v.  Bank,  9  Wheat.  738, 
819.  And  in  Den  ex  dent.  Murray  v.  Improvement  Co.,  18  How. 
272,  284,  Mr.  Justice  Curtis,  after  observing  that  congress 
cannot  withdraw  from  judicial  cognizance  any  matter  which, 
from  its  nature,  is  the  subject  of  a  suit  at  the  common  law,  or 
in  equity  or  admirality,  nor,  on  the  other  hand,  bring  under 
judicial  power  a  matter  which,  from  its  nature,  is  not  a  sub- 
ject for  judicial  determination,  said  :  '*  At  the  same  time  there 
are  matters  involving  public  rights  which  may  be  presented 
in  such  form  that  the  judicial  power  is  ci^pable  of  acting  on 
them,  and  which  are  susceptible  of  judicial  determination,  but 
which  congress  may  or  may  not  bring  within  the  cognizance 
of  the  courts  of  the  United  States,  as  it  maj  deem  proper." 
So,  in  Smith  v.  Adams,  130  U.  S.  173,  Mr.  Justice  Field,  speak- 
ing for  the  court,  said  that  the  terms  "  cases  "  and  ^'  controver- 
sies,** in  the  constitution,  embraced  ^'  the  claims  or  conten- 
tions of  litigants  brought  before  the  courts  for  adjudication  by 
regular  proceedings  established  for  the  protection  or  enforce- 
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ment  of  rights,  or  the  preyentioD,  redress,  or  punishment  of 
wrongs.*' 

Testing  the  present  proceeding  by  these  principles,  we  are 
of  opinion  that  it  is  one  that  can  properly  be  brought  under 
judicial  cognizance. 

We  have  before  us  an  act  of  congress  authorizing  the  inter- 
state commerce  commision  to  summon  witnesses,  and  to  re* 
quire  the  production  of  books,  papers,  tariffs,  contracts,  agree- 
ments, and  documents  relating  to  the  matter  under  investiga- 
tion. The  constitutionality  of  this  provision — assuming  it  to 
be  apj)licable  to  a  matter  that  may  oe  legally  intrusted  to  an 
administrative  body  for  investigation — is,  we  repeat,  not  dis- 
puted, and  is  beyond  dispute.  Upon  every  one,  therefore,  wha 
owes  allegiance  to  the  United  States,  or  who  is  within  its  ju- 
risdiction, enjoying  the  protection  that  its  government  affords,, 
rests  an  obligation  to  respect  the  national  will  as  thus  ex- 
pressed, in  conformity  with  the  constitution.  As  every  citizen 
IS  bound  to  obey  the  law  and  to  yield  obedience  to  the  con- 
stituted authorities  acting  within  the  law,  this  power  conferred 
upon  the  commission  imposes  upon  any  one  summoned  by 
that  body  to  appear  and  to  testify  the  duty  of  appearing  and 
testifying,  and  upon  any  one  required  to  produce  such  books^ 
papers,  tariffs,  contracts,  agreements,  and  documents  the  duty 
of  producing  them,  if  the  testimony  sought,  and  the  books, 
papers,  etc.,  called  for,  relate  to  the  matter  under  investiga* 
tion,  if  such  matter  is  one  which  the  commission  is  legally 
entitled  to  investigate,  and  if  the  witness  is  not  excused,  on 
some  personal  ground,  from  doing  what  the  commission  re- 
quires at  his  hands.  These  propositions  seem  to  be  so  clear 
and  indisputable  that  any  attempt  to  sustain  them  by  argu- 
ment would  be  of  no  value  in  the  discussion.  Whether  the 
commission  is  entitled  to  the  evidence  it  seeks,  and  whether 
the  refusal  of  the  witness  to  testify  or  to  produce  books,  pa- 

Sers,  etc.,  in  his  possession,  is  or  is  not  in  violation  of  his 
uty  or  in  derogation  of  the  rights  of  the  United  States,  seek- 
ing to  execute  a  power  expressly  granted  to  congress,  are  the 
distinct  issues  between  that  body  and  the  witness.  They  are 
issues  between  the  United  States  and  those  who  dispute  the 
validity  of  an  act  of  congress  and  seek  to  obstruct  its  enforce- 
ment ;  and  those  issues,  made  in  the  form  prescribed  by  the 
act  of  congress,  are  so  presented  that  the  judicial  power  is 
capable  of  acting  on  them. 

The  question  so  presented  is  substantially,  if  not  precisely, 
that  which  would  arise  if  the  witness  was  proceeded  against 
by  an  indictment  under  an  act  of  congress  declaring  it  to  be 
an  offense  against  the  United  States  for  any  one  to  refuse  to 
testify  before  the  commission  after  being  duly  summoned,  or  to 
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Jroduce  books,  papers,  etc.,  in  his  possession  npon  notice  to 
o  so,  or  imposing  penalties  for  such  refusal  to  testify  or  to 
produce  the  required  books,  papers,  and  documents.  A  pros- 
ecution for  such  offense,  or  a  proceeding  by  information  to 
recover  such  penalties,  would  have  as  its  real  and  ultimate 
object  to  compel  obedience  to  rightful  orders  of  the  commis- 
sion, while  it  was  exerting  the  powers  given  to  it  by  congress ; 
and  such  is  the  sole  object  of  the  present  direct  proceeding. 
The  United  States  asserts  its  right  under  the  constitution  and 
laws,  to  have  these  appellees  answer  the  questions  propounded 
to  them  by  the  commission,  and  to  produce  specified  books, 
papers,  etc.,  in  their  possession  or  under  their  control.  It  in- 
sists that  the  evidence  called  for  is  material  in  the  matter 
under  investigation ;  that  the  subject  of  investigation  is  within 
legislative  cognizance,  and  may  be  inquired  of  by  any  tri- 
bunal constituted  by  congress  for  that  purpose.  The  appel- 
lees deny  that  any  such  rights  exist  in  the  general  govern- 
ment, or  that  they  are  under  a  legal  duty,  even  if  such  evi- 
dence be  important  or  vital  in  the  enforcement  of  the  inter- 
state-commerce act,  to  do  what  is  required  of  them  by  the 
<;ommission.  Thus  has  arisen  a  dispute  involving  rights  or 
claims  asserted  by  the  respective  parties  to  it ;  and  the  power 
to  determine  it  directly,  and,  as  between  the  parties,  finally, 
must  reside  somewhere.  It  cannot  be  that  the  general  gov- 
ernment, with  all  the  power  conferred  upon  it  by  the  people 
of  the  United  States,  is  helpless  in  such  an  emergency,  and 
is  unable  to  provide  some  method,  judicial  in  form  and  direct 
in  its  operation,  for  the  prompt  and  conclusive  determination 
of  this  dispute. 

As  the  circuit  court  is  competent,  under  the  law  by  which 
it  was  ordained  and  established,  to  take  jurisdiction  of  the 
parties,  and  as  a  case  arises  under  the  constitution  or  laws  of 
tlie  United  States  when  its  decision  depends  upon  either,  why 
is  not  this  proceeding,  judicial  in  form  and  instituted  for  the 
determination  of  distinct  issues  between  the  parties,  as  defined 
by  formal  pleadings,  a  case  or  controversy  for  judicial  cogni- 
zance, within  the  meaning  of  the  constitution  ?  It  must  be 
so  regarded,  unless,  as  is  contended,  congress  is  without  power 
to  provide  any  method  for  enforcing  the  statute  or  compel- 
ling obedience  to  the  lawful  orders  of  the  commission,  except 
through  criminal  prosecutions  or  by  civil  actions  to  recover 
penalties  imposed  for  noncompliance  with  such  orders.  But 
no  limitation  of  that  kind  upon  the  power  of  congress  to  reg- 
ulate commerce  among  the  states  is  justified  either  by  the 
letter  or  the  spirit  of  the  constitution.  Any  such  rule  of  con- 
stitutional interpretation,  if  applied  to  all  the  grants  of  power 
made  to  congress,  would  defeat  the  principal  objects  for  which 
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the  constitution  was  ordained.  As  the  issues  are  so  presented 
that  the  judicial  power  is  capable  of  acting  on  them  finally  as 
between  the  parties  before  the  court,  we  cannot  adjudge  that 
the  mode  prescribed  for  enforcing  the  lawful  orders  of  the 
interstate  commission  is  not  calculated  to  attain  the  object  for 
which  congress  was  given  power  to  regulate  interstate  com- 
merce. It  cannot  be  so  declared  unless  the  incompatibility 
between  the  constitution  and  the  act  of  congress  is  clear  and 
strong.  Fletcher  v.  Peck,  6  Cranch,  87, 128.  In  accomplish- 
ing the  objects  of  a  power  granted  to  it,  congress  may  employ 
any  one  or  all  the  modes  that  are  appropriate  to  the  end  in 
view,  taking  care  only  that  no  mode  employed  is  inconsistent 
with  the  limitations  of  the  constitution. 

We  do  not  overlook  those  costitutional  limitations  which,, 
for  the  protection  of  personal  rights,  must  necessarily  attend 
all  investigations  conducted  under  the  authority  of  congress. 
Neither  branch  of  the  legislative  department,  still  less  any 
merely  administrative  body,  established  by  congress,  possess* 
es,  or  can  be  invested  with,  a  general  power  of  making  in- 
quiry into  the  private  affairs  of  the  citizen.  Kilbourn  v. 
Thompson,  103  U.  S.  168,  190.  We  said  in  Boyd  v.  U.  S.,  116 
U.  S.  616,  630, — and  it  cannot  be  too  often  repeated, — that 
the  principles  that  embody  the  essence  of  constitutional  lib- 
erty and  security  forbid  all  invasions  on  the  part  of  the  gov- 
ernment and  its  employes  of  the  sanctity  of  a  man's  home 
and  the  privacies  of  his  life.  As  said  by  Mr.  Justice  Field  in  Be 
Pacific  By.  Commission,  32  Fed.  Bep.  241,  250,  "  of  all  the 
rights  of  the  citizen,  few  are  of  greater  importance  or  more 
essential  to  his  peace  and  happiness  than  the  right  of  per- 
sonal security,  and  that  involves,  not  merely  protection  of  his 
Eerson  from  assault,  but  exemption  of  his  private  affairs^ 
ooks,  and  papers  from  the  inspection  and  scrutiny  of  others. 
Without  the  enjoyment  of  this  right,  all  others  would  lose 
half  their  value. ' 

It  was  said  in  argument  that  the  twelfth  section  was  in  dero* 

gation  of  those  fundamental  guaranties  of  personal  rights  that 

are  recognized  by  the  constitution  as  inhering  in 

Tiouttonof     tjjQ  freedom  of  the  citizen.     It  is  scarcely  neces- 

rifhtii.  s*^.y  ^  s*y  ^^*^  ^^^  power  given  to  congress  to 

regulate  interstate  commerce  does  not  carry  with 
it  any  power  to  destroy  or  impair  those  guaranties.  This^ 
court  has  already  spoken  fully  upon  that  general  subject  in 
Counselman  v.  Hitchcock,  142,  U.  S.  547.  We  need  not  add 
anything  to  what  has  been  there  said.  Suffice  it  in  the  present 
case  to  say  that  as  the  interstate  commerce  commission,  by  pe- 
tition in  a  circuit  court  of  the  United  States,  seeks,  upon  grounds 
distinctly  set  forth,  an  order  to  compel  appellees  to  answer 
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particnlar  (j^uestions  and  to  produce  certain  books,  papers, 
etc.,  in  their  possession,  it  was  open  to  each  of  them  to  con- 
tend before  that  court  that  he  was  protected  by  the  constitu- 
tion from  making  answer  to  the  questions  propounded  to  him, 
or  that  he  was  not  legally  bound  to  produce  the  books,  pa- 
pers, etc.,  ordered  to  be  produced,  or  that  neither  the  ques- 
tions propounded  nor  the  Dooks,  papers,  etc.,  called  for  relate  to 
the  particular  matter  under  investigation,  nor  to  any  matter 
which  the  commission  is  entitled  under  the  constitution  or 
laws  to  investigate.  These  issues  being  determined  in  their 
favor  by  the  court  below,  the  petition  of  the  commission  could 
have  been  dismissed  upon  its  merits. 

It  may  be  proper  to  state  in  this  connection  that,  after  the 
decision  in  Counselman  v.  Hitchcock,  the  interstate-commerce 
act  was  amended  by  an  act  approved  February  11, 1893,  which 
provides  "that  no  person  shall  be  excused  from  attending 
and  testifying,  or  from  producing  books,  papers,  tarijQTs,  con- 
tracts, agreements,  and  document  before  the  interstate  com- 
merce commission,  or  in  obedience  to  the  subpoena  of  the 
commission,  whether  such  subpoena  be  signed  or  issued  by 
one  or  more  commissioners,  or  in  any  cause  or  proceeding, 
criminal  or  otherwise,  based  upon  or  growing  out  of  any  al- 
leged violation  of  the  act  of  congress,  entitled  '  An  a.ct  to  reg- 
ulate commerce,*  approved  February  fourth,  eighteeii  hundred 
and  eighty-seven,  or  of  any  amendment  thereof,  on  the  ground 
or  for  the  reason  that  the  testimony  or  evidence,  documentary 
or  otherwise,  required  of  him  may  tend  to  criminate  him  or 
subject  him  to  a  penalty  or  forfeiture.  But  no  person  shall 
be  prosecuted  or  subjected  to  any  penalty  or  forfeiture  for  or 
on  account  of  any  transaction,  matter,  or  thing  concerning 
which  he  may  testify,  or  produce  evidence,  documentary  or 
otherwise,  before  said  commission,  or  in  obedience  to  its  sub- 
poena, or  the  subpoena  of  either  of  them,  or  in  any  such  case 
or  proceeding :  ^Provided,  that  no  person  so  testifying  shall 
be  exempt  from  prosecution  and  punishment  for  perjury  com- 
mitted in  so  testifying.  Any  person  who  shall  neglect  or  re- 
fuse to  attend  and  testify,  or  to  answer  any  lawful  inquiry,  or 
to  produce  books,  papers,  tariffs,  contracts,  agreements,  and 
documents,  if  in  his  power  to  do  so,  in  obedience  to  the  sub- 
poena or  lawful  requirement  of  the  commission,  shall  be 
guilty  of  an  offense,  and  upon  conviction  thereof  by  a  court 
of  competent  jurisdiction  shall  be  punished  by  fine  not  less 
than  one  hundred  dollars  nor  more  than  five  thousand  dollars, 
or  by  imprisonment  for  not  more  than  one  year,  or  by  both 
such  fine  and  imprisonment."  27  Stat.  443,  c.  83.  But  that 
act  was  not  in  force  when  this  case  was  determined  below ; 
nor  does  it  reach  the  question  whether  a  proceeding  like  the 


40  INTERSTATE  COMMERCE  COMMISSION  V.  BRIMSON.  [VOL:  61 

present  one  can  be  maintained  in  a  circuit  court  of  the  United 
States. 

In  the  course  of  the  argument  at  the  bar,  our  attention  was 
called  to  Hayburn's  Case,  2  Dall.  409,  and  U.  S.  v.  Ferreira, 
13  How.  40,  46,  as  announcing  principles  not  in  harmony  with 
the  views  we  have  expressed  in  this  opinion. 

Hayburn's  Case  was  an  application  for  a  mandamus  to  be 
directed  to  the  circuit  court  of  the  tjnited  States  for  the  district 
of  Pennsylvania,  commanding  that  court  to  proceed  in  a  pe- 
tition by  Hayburn  to  be  put  on  the  pension-list  of 
•rwi.*^"*  the  United  States,  in  conformity  with  an  act  of 
congress  approved  March  23,  1792  (chapter  11), 
which  provided  for  the  settlement  of  the  claims  of  widows  and 
orphans  barred  by  limitations  previously  established,  and  to 
regulate  claims  to  invalid  pensions.  This  court  took  the  case 
under  advisement,  but,  as  congress  provided  in  another  way 
for  the  relief  of  invalid  pensioners,  no  decision  was  made. 
Nevertheless,  by  a  note  to  Hajburn's  Case,  we  are  informed 
of  the  views  expressed  at  the  circuit  by  different  members  of 
this  court  in  relation  to  the  act  of  1792.  They  concurred  in 
holding  that  it  was  not  in  the  power  of  congress  to  assign  to 
the  courts  of  the  United  States  anv  duties  except  such  as 
were  properly  judicial,  and  to  be  performed  in  a  judicial  man- 
ner ;  and  that  the  duties  assigned  to  the  circuit  courts  were 
not  of  that  discription,  and  were  not  contemplated  by  the  act 
of  congress  as  of  that  character ;  and,  consequently,  that  the 
act  could  be  considered  as  only  appointing  commissioners  for 
the  purposes  mentioned  in  it  by  official  instead  of  personal 
descriptions,  which  positions  the  judges  of  the  court  were  at 
liberty  to  accept  or  decline. 

In  a  note  prepared  by  Chief  Justice  Taney,  under  the 
direction  of  this  court,  and  found  in  13  How.  52,  an  account 
is  given  of  Todd's  Case,  which  also  involved  the  validity  of 
the  act  of  1792,  so  far  as  it  imposed  upon  the  circuit  courts 
duties  relating  to  pensions,  and  it  is  there  stated  that  Chief 
Justice  Jay  and  Justice  Gushing,  upon  further  reflection, 
became  satisfied  that  the  power  conferred  by  the  act  of  1792 
oil  the  circuit  court  as  a  court  could  not  be  construed  as  giv- 
ing such  power  to  the  judges  of  the  court  as  commissioners. 

The  same  general  principles  were  announced  in  Ferreira's 
Case,  which  arose  under  the  treaty  of  1819,  between  Spain 
and  the  United  States,  and  under  certain  acts  of  congress 
passed  to  carry  a  particular  article  of  that  treaty  into  execu- 
tion. The  case  came  before  this  court  upon  appeal  from  a 
decision  or  award  made  by  the  district  judge,  acting  upon  a 
special  statute  authorizing  him  to  receive  and  adjudicate 
certain  claims.     A  motion  to  dismiss   this  appeal  for  want 
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of  jurisdiction  in  this  court  raised  the  question  whether 
the  district  judge  exercised  judicial  power,  strictly  speaking, 
under  the  constitution.  The  motion  to  dismiss  was  sustained. 
Chief  Justice  Tanet,  referring  to  the  statutes  under  which 
the  district  judge  proceeded,  said :  "  It  is  manifest  that  this 
power  to  decide  upon  the  validity  of  these  claims  is  not  con- 
ferred on  them  as  a  judicial  function  to  be  exercised  in  the 
ordinary  forms  of  a  court  of  justice ;  for  there  is  to  be  no 
suit,  no  '  parties,*  in  the  legal  acceptance  of  the  term,  are  to 
be  made,  no  process  to  issue,  and  no  one  is  authorized  to 
appear  in  behalf  of  the  United  States,  or  to  summon  witnesses 
in  the  case.  The  proceeding  is  altogether  ex  parte,  and  all 
that  the  judge  is  required  to  do  is  to  receive  the  claim  when 
the  party  presents  it,  and  to  adjust  it  upon  such  evidence  as 
he  may  have  before  him,  or  be  able  himself  to  obtain.  But 
neither  the  evidence  nor  his  award  are  to  be  filed  in  the  court 
in  which  he  presides,  nor  recorded  there ;  but  he  is  recjuired 
to  transmit  both  the  decision  and  the  evidence  upon  which  he 
decided  to  the  secretary  of  the  treasury,  and  the  claim  is  to 
be  paid  if  the  secretary  thinks  it  just  and  equitable,  but  not 
otherwise.  It  is  to  be  a  debt  from  the  United  States  upon 
the  decision  of  the  secretary,  but  not  upon  that  of  the  juoge. 
It  is  too  evident  for  argument  on  the  subject  that  such  a  tri- 
bunal is  not  a  judicial  one,  and  that  the  act  of  congress  did 
not  intend  to  make  it  one.  The  authority  conferred  on  the 
respective  judges  was  nothing  more  than  that  of  a  commis- 
sioner to  adjust  certain  claims  against  the  United  States ;  and 
the  office  of  judges  and  their  respective  jurisdictions  are 
referred  to  in  the  law  merely  as  a  designation  of  the  persons 
to  whom  the  authority  is  confided,  and  the  territorial  limits 
to  which  it  extends.  The  decision  is  not  the  judgment  of  a 
court  of  Justice.  It  is  the  award  of  a  commission.  13  How. 
40,  46,  47. 

It  thus  appears  that  the  act  of  1792,  above  referred  to, 
attempted  to  impose  upon  the  courts  of  the  United  States 
duties  purely  administrative  in  their  character.  So,  also,  the 
acts  of  congress  involved  in  Ferreira's  Case  conferred  no 
authority  upon  the  district  judge  to  determine  finally  any 
questions  of  a  judicial  nature,  and  without  requiring  any 
petition  to  be  filed,  and  without  empowering  the  district  attor- 
ney to  enter  an  appearance  for  the  United  States,  so  as  to 
make  it  a  party  to  tne  proceeding,  or  to  authorize  a  judgment 
against  it,  gave  that  officer  the  power  only  of  adjusting,  with- 
out the  presence  of  parties,  certain  claims,  the  allowance  aud 
payment  of  which,  after  being  so  adjusted,  were  made  to 
depend  wholly  upon  the  discretion  of  the  secretary  of  the 
treasury. 
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Some  allusion  should  be  made  in  this  connection  to  Gor* 
don  V.  U.  S.,  117  U.  S.  697,  and  In  re  Sanborn,  148  U.  S.  222. 

In  Gordon's  Case  the  question  was  whether  this  court  had 
jurisdiction  to  review  the  action  of  the  court  of  claims  in  res> 
pect  to  a  claim  examined  and  allowed  in  the  latter  court 
under  an  act  of  confess  (12  Stat.  765,  c.  92,  §§  5,  7,  14)^ 
which,  among  other  things,  provided  that  no  money  should  be 
paid  out  of  the  treasury  for  any  claim  passed  upon  by  the 
court  of  claims  until  after  an  appropriation  therefor  should 
be  estimated  by  the  secretary  of  the  treasury,  and  an  appro- 
priation to  pay  it  be  made  by  congress.  Under  that  act, 
neither  the  court  of  claims  nor  this  court  could  do  anything 
more  than  certify  their  opinion  to  the  secretary  of  the  treas* 
ury,  and  it  depended  upon  that  officer,  in  the  first  place,  to 
decide  whether  he  would  include  it  in  his  estimates  of  private 
claims ;  and,  if  he  decided  in  favor  of  the  claimant,  it  rested 
with  congress  to  determine  whether  it  would  or  would  not 
make  an  appropriation  for  its  payment.  Neither  the  court 
of  claims  nor  this  court  could,  by  any  process,  enforce  its 
judgment ;  and  whether  the  claim  was  paid  or  not  did  not 
depend  on  the  decision  of  either  court,  but  upon  the  future 
action  of  the  secretary  of  the  treasury  and  of  congress. 

The  appeal  of  Gordon  was  dismissed,  upon  the  ground 
that  congress  could  not  "authorize  or  require  this  court  to 
express  an  opinion  on  a  case  where  its  judicial  power  could 
not  be  exercised,  and  where  its  judgment  would  not  be  final 
and  conclusive  upon  the  rights  of  the  parties,  and  process  of 
execution  awarded  to  carry  it  into  effect."  "  The  award  of 
execution,"  said  Chief  Justice  Taney,  "  is  a  part,  and  an 
essential  part,  of  every  judgment  passed  by  a  court  exercising 
judicial  power.  It  is  no  *  judgment,'  in  the  legal  sense  of  the 
term,  with6ut  it.  Without  such  an  award  the  judgment  would 
be  inoperative  and  nugatory,  leaving  the  aggrieved  party 
without  a  remedy.  It  would  be  merely  an  opinion  which 
would  remain  a  dead  letter,  and  without  any  operation  upon 
the  rights  of  the  parties,  unless  congress  should  at  some 
future  time  sanction  it  and  pass  a  law  authorizing  the  court 
to  carry  its  opinion  into  effect.  Such  is  not  the  judicial  power 
confided  to  this  court  in  the  exercise  of  its  appellate  jurisdic- 
tion ;  yet  it  is  the  whole  power  that  the  court  is  allowed  to 
exercise  under  this  act  of  congress.'^  117  U.  S.  702.  See 
De  Groot  v.  U.  S.,  5  Wall.  419. 

In  Sanborn's  case,  above  cited,  the  same  principles  were 
announced.  That  case  arose  under  an  act  of  congress  of 
March  3,  1887  (24  Stat.  505,  c.  359),  one  section  of  which  pro- 
vided that,  "  when  any  claim  or  matter  may  be  pending  in 
any  of  the  executive  departments  which  involves  controverted 
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auestions  of  fact  or  law,  the  head  of  snch  department,  with 
iie  consent  of  the  claimant,  may  transmit  the  same,  with  the 
vouchers,  papers,  proofs,  and  documents  pertaining  thereto, 
to  said  court  of  claims,  and  the  same  shall  be  there  proceeded 
in  under  such  rules  as  the  court  may  adopt.  When  the  facts 
and  conclusions  of  law  shall  have  been  found,  the  court  shall^ 
report  its  findings  to  the  department  by  which  it  was  trans-* 
mitted."  Section  12.  This  court  dismissed  an  appeal  from  a 
finding  of  the  court  of  claims,  under  this  act.  deferring  to 
the  cases  of  Hayburn,  Todd,  Ferreira,  and  Gordon,  above 
cited,  it  observed :  ^*  Such  a  finding  is  not  made  obligatory  on 
the  department  to  which  it  is  reported ;  certainlv  not  so  in 
terms,  and  not  so,  as  we  think,  by  any  necessary  implication. 
We  regard  the  function  of  the  court  of  claims,  in  such  a  case, 
as  ancillary  and  advisory  only.  The  finding  or  conclusion 
reached  by  that  court  is  not  enforceable  by  any  process  of 
execution  issuing  from  the  court,  nor  is  it  made  by  the  stat- 
ute the  final  and  indisputable  basis  of  action  either  by  the 
department  or  by  congress."     Page  226,  148  U.  8. 

The  views  we  have  expressed  in  the  present  case  are  not 
inconsistent  with  anything  said  or  decided  in  those  cases. 
They  do  not  in  any  manner  infringe  upon  the  salutary  doc- 
trine that  congress,  excluding  the  special  cases  provided  for 
in  the  constitution, — as,  for  instance,  in  section  2,  of  article 
2  of  that  instrument, — may  not  impose  upon  the  courts  of  the 
United  States  any  duties  not  strictly  judicial.  The  duties  as- 
signed to  the  circuit  courts  of  the  United  States  by  the  twelfth 
section  of  the  interstate-commerce  act  are  judicial  in  their 
nature.  The  inquiry  whether  a  witness  before  the  commis- 
sion is  bound  to  answer  a  particular  question  propounded  to 
him,  or  to  produce  books,  papers,  etc.,  in  his  possession,  and 
called  for  by  that  body,  is  one  that  cannot  be  committed  to  a 
subordinate  administrative,  or  executive  tribunal  for  final 
determination.  Such  a  body  could  not,  under  our  system  of 
government,  and  consistently  with  due  process  of  law,  be 
invested  with  authority  to  compel  obedience  to  its  orders  by 
a  judgment  of  tine  or  imprisonment.  Except  in  the  particu- 
lar instances  enumerated  in  the  constitution,  and  considered 
in  Anderson  v.  Dunn,  6  Wheat.  204,  and  in  Kilbourn  v, 
Thompson,  103  U.  S.  168,  190,  of  the  exercise  by  either  house 
of  congress  of  its  right  to  punish  disorderly  behavior  upon  the 
part  of  its  members,  and  to  compel  the  attendance  of  wit- 
nesses and  the  production  of  papers  in  election  and  impeach- 
ment cases,  and  in  cases  that  may  involve  the  existence  of 
those  bodies,  the  power  to  impose  fine  or  imprisonment  in 
order  to  compel  the  performance  of  a  legal  duty  imposed  by 
the  United  States  can  only  be  exerted,  under  the  law  of  the 
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landy  by  a  competentjudicial  tribunal  having  Jurisdiction  in 
the  premises.  See  "Whitcomb's  Case,  120  Mass.  118,  and 
authorities  there  cited. 

Without  the  aid  of  judicial  process  of  some  kind,  the  regu- 
lations that  congress  may  establish  in  respect  to  interstate 
.  commerce  cannot  be  adequately  or  efficiently  enforced.  One 
mode,  as  already  suggested  (the  validity  of  which  is  not  ques- 
tioned), of  compelling  a  witness  to  testify  before  the  inter- 
state commerce  commission  to  answer  questions  propounded 
to  him  relating  to  the  matter  under  investigation,  and  which 
the  law  makes  it  his  duty  to  answer,  and  to  produce  books, 
papers,  etc.,  is  to  make  his  refusal  to  appear  and  answer,  or 
to  produce  the  documentary  evidence  called  for,  an  offense 
against  the  United  States,  punishable  by  fine  or  imprison- 
ment. A  criminal  prosecution  of  the  witness  under  such  a 
statute,  it  is  conceded,  would  be  a  case  or  controversy,  within 
the  meaning  of  the  constitution,  of  which  a  court  of  the 
United  States  could  take  jurisdiction.  Another  mode  would 
be  to  proceed  by  information  to  recover  any  penalty  imposed 
by  the  statute.  A  proceeding  of  that  character,  it  is  also  con- 
ceded, would  be  a  case  or  controversy  of  which  a  court 
of  the  United  States  could  take  cognizance.  If,  however,  con- 
gress, in  its  wisdom,  authorizes  the  commission  to  bring  before 
a  court  of  the  United  States  for  determination  the  issues 
between  it  and  a  witness,  that  mode  of  enforcing  the  act  of 
congress,  and  of  compelling  the  witness  to  perform  his  duty, 
is  said  not  to  be  judicial,  and  is  beyond  the  power  of  con- 
gress to  prescribe. 

We  cannot  assent  to  any  view  of  the  constitution  that  con- 
cedes the  power  of  congress  to  accomplish  a  named  result  in- 
directly, by  particular  forms  of  judicial  procedure,  but  denies 
its  power  to  accomplish  the  same  result  directly,  and  by  a 
different  proceeding  judicial  in  form.  We  could  not  do  so 
without  denying  to  congress  the  broad  discretion  with  which 
it  is  invested  by  the  constitution  of  employing  all  or  any  of 
the  means  that  are  appropriate  or  plainly  adapted  to  an  end 
which  it  has  unquestioned  power  to  accomplish ;  namely,  the 
protection  of  interstate  commerce  against  improper  burdens 
and  discriminations.  Indeed,  of  all  the  modes  that  could  be 
constitutionally  prescribed  for  the  enforcement  of  the  regu- 
lations embodied  in  the  interstate-commerce  act,  that  provided 
by  the  twelfth  section  is  the  one  which,  more  than  any  other, 
will  protect  the  public  against  the  devices  of  those  who, 
taking  advantage  of  special  circumstances,  or  by  means  of 
combinations  too  powerful  to  be  resisted  and  overcome  by 
individual  effort,  would  subject  commerce  among  the  states  to 
unjust  and  unreasonable  burdens. 
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The  present  proceeding  is  not  merely  ancillary  and  ad- 
visory. It  is  not,  as  in  Gordon's  Case,  one  in  which  the 
United  States  seeks  from  the  circuit  court  of  the  United  States 
an  opinion  that  "  would  remain  a  dead  letter,  and  without  any 
operation  upon  the  rights  of  the  parties."  The  proceeding  is 
one  for  determining  rights  arising  out  of  specified  matters  in 
dispute  that  concern  both  the  general  public  and  the  indi- 
vidual defendants.  It  is  one  in  which  a  judgment  may  be 
rendered  that  will  be  conclusive  upon  the  parties  until  re- 
versed by  this  court,  and  that  judgment  may  be  enforced  by 
the  process  of  the  circuit  court.  Is  it  not  clear  that  there  are 
here  parties  on  each  side  of  a  dispute  involving  grave  ques- 
tions of  legal  rights,  that  their  respective  positions  are  de- 
fined by  pleadings,  and  that  the  customary  lorms  of  judicial 
procedure  have  been  pursued  ?  The  performance  of  the  duty 
which,  according  to  the  contention  of  the  government,  rests 
upon  the  defendants,  cannot  be  directly  enforced  except  by 
judicial  process.  One  of  the  functions  of  a  court  is  to  compel 
a  party  to  perform  a  duty  which  the  law  requires  at  his  hands. 
If  it  be  adjudged  that  the  defendants  are,  in  law,  obliged  to 
do  what  they  nave  refused  to  do,  that  determination  will  not 
be  merely  ancillary  and  advisory,  but,  in  the  words  of  San- 
bom's  Case,  will  be  a  "  final  and  indisputable  basis  of  ac- 
tion," as  between  the  commission  and  the  defendants,  and 
will  furnish  a  precedent  in  all  similar  cases.  It  will  be  as 
much  a  judgment  that  may  be  carried  into  effect  by  judicial 
process  as  one  for  money,  or  for  the  recovery  of  property,  or 
a  judgment  in  mandamus  commanding  the  performance  of  an 
act  or  duty  which  the  law  requires  to  be  performed,  or  a 
judgment  prohibiting  the  doing  of  something  which  the  law 
will  not  sanction.  It  is  none  the  less  the  judgment  of  a  judi- 
cial tribunal  dealing  with  questions  judicial  in  their  nature, 
and  presented  in  the  customary  forms  of  judicial  proceedings 
because  its  effect  may  be  to  aid  an  administrative  or  executive 
body  in  the  performance  of  duty  legally  imposed  upon  it  by 
congress  in  execution  of  a  power  granted  by  the  constitution. 

This  view  is  illustrated  by  the  case  of  Fong  Tue  Ting  v.  U.  S. 
149,  U.  S.  698,  728,  which  arose  under  the  act  of  May  5, 1892 
(chapter  60),prohibiting  the  coming  of  Chinese  persons  into  the 
United  States.  That  act  provided  for  the  arrest  and  removal 
from  the  United  States  of  any  person  of  Chinese  descent  un- 
lawfully within  this  country,  unless  such  person  shall  estab- 
lish, by  a£Birmative  proof,  to  the  satisfaction  of  a  justice,  judge, 
or  commissioner  of  the  United  States  before  whom  he  might 
be  brought  and  tried,  his  lawful  right  to  remain  in  the  United 
States.  It  also  authorized  the  arrest  of  such  person  by  any 
customs  official,  collector  of  internal  revenue,  or  United  States 
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marshal,  and  taken  before  a  United  States  judge.  This  court 
said  :  "  When,  in  the  form  prescribed  by  law,  the  executive 
officer,  acting  in  behalf  of  the  United  States,  brings  the  Chi- 
nese laborer  before  the  judge,  in  order  that  he  may  be  heard, 
and  the  facts  upon  whicn  depends  his  right  to  remain  in  the 
country  be  decided,  a  case  is  duly  submitted  to  the  judicial 
power  ;  for  here  are  all  the  elements  of  a  civil  case, — a  com- 
plainant, defendant,  and  a  judge  ;  actor,  ret^,  et  jvdex.  3  Bl. 
Comm.  25 ;  Osborn  v.  Bank,  9  Wheat.  738,  819.  No  formal 
complaint  or  pleadings  are  required,  and  the  want  of  them 
does  not  affect  the  authority  of  the  judge  or  the  validity  of  the 
statute." 

Another  suggestion  thrown  out  in  argument  against  the 
validity  of  the  twelfth  section  of  the  interstate-commerce  act,, 
in  the  particular  adverted  to,  is  that  the  defendants  are  not 

accorded  a  right  of  trial  by  jury.  If,  as  we  have 
-Dt^emeen  ©iid^^^vored  to  show,  this  proceeding  makes  a  case 
<»fiaw.  of  controversy  within   the  judicial  power  of  the 

United  States,  the  issue  whether  the  defendants 
are  under  a  duty  to  answer  the  questions  propounded  to  them, 
and  to  produce  the  books,  papers,  documents,  etc.,  called  for, 
is  manifestly  not  one  for  the  determination  of  a  jury.  The 
issue  presented  is  not  one  of  fact,  but  of  law  exclusively.  In 
such  a  case  the  defendant  is  no  more  entitled  to  a  jurv  than  is 
a  defendant  in  a  proceeding  by  mandamus  to  compel  him,  as 
an  officer,  to  perform  a  ministerial  duty.  Of  course,  the  ques- 
tion of  punishing  the  defendants  for  contempt  could  not  arise 
before  the  commissioner ;  for,  in  a  judicial  sense,  there  is  no 
such  thing  as  contempt  of  a  subordinate  administrative  bod^. 
No  question  of  contempt  could  arise  until  the  issue  of  law,  in 
the  circuit  court,  is  determined  adversely  to  the  defendants, 
and  they  refuse  to  obey,  not  the  order  of  the  commission,  but 
the  final  order  of  the  court ;  and,  in  matters  of  contempt,  a 
jury  is  not  required  by  "  due  process  of  law."  From  the  very 
nature  of  their  institution,  and  that  their  lawful  judgments  may 
be  respected  and  enforced,  the  courts  of  the  United  States 
possess  the  power  to  punish  for  contempt ;  and  this  inherent 
power  is  recognized  and  enforced  by  a  statute  expressly  au- 
thorizing such  courts  to  punish  contempts  of  their  authority 
when  manifested  by  disobedience  of  their  lawful  writs,  pro- 
cess, orders,  rules,  decrees,  or  commands.  Rev.  St.  §  725 ;  1 
Stat.  83 ;  4  Stat.  487  ;  U.  S.  v.  Hudson,  7  Cranch  32 ;  Ander- 
son V.  Dunn,  6  Wheat.  204,  227 ;  Ex  parte  Robinson,  19  Wall. 
605,  510 ;  l!^  parte  Terry,  128  U.  S.  289, 302,  303  ;  Cartwright's 
Case,  114  Mass.  230,  238.  Surely,  it  cannot  be  supposed  that 
the  question  of  contempt  of  the  authority  of  a  court  of  the 
United  States,  committed  by  a  disobedience  of  its  orders,  is 
triable,  of  right,  by  a  jury. 
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We  are  of  opinion  that  a  judgment  of  the  circuit  court  of 
the  United  States  determining  the  issues  presented  by  the 
petition  of  the  interstate  commerce  commission  and  by  the 
answers  of  the  appellees  will  be  a  legitimate  exertion  ox  judi- 
cial authority  in  a  case  or  controversy  to  which,  by  the  con- 
stitution, the  judicial  power  of  the  United  States  extends.  A 
final  order  by  that  court  dismissing  the  petition  of  the  com- 
mission, or  requiring  the  appellees  to  answer  the  questions 
propounded  to  them,  and  to  produce  the  books,  papers,  etc., 
called  for,  will  be  a  determination  of  questions  upon  which  a 
court  of  the  United  States  is  capable  of  acting,  and  which 
may  be  enforced  by  judicial  process.  If  there  is  any  legal 
reasons  why  appellees  should  not  be  required  to  answer  the 

auestions  put  to  them,  or  to  produce  the  books,  papers,  etc., 
emanded  of  them,  their  rights  can  be  recognized  and  en- 
forced by  the  court  below  when  it  enters  upon  the  considera- 
tion of  the  merits  of  the  questions  presented  by  the  petition. 
In  view  of  the  conclusion  reached  upon  the  only  question 
determined  by  the  circuit  court,  what  judgment  shall  be  here 
entered  ?  The  case  was  heard  below  upon  the  petition  of  the 
commission  and  the  answers  of  the  defendants.  But  no  ruling 
was  made  in  respect  to  the  materiality  of  the  evidence  sought 
to  be  obtained  from  the  defendants.  Passing  by  every  other 
question  in  the  case,  the  circuit  court,  by  its  judgment,  struck 
down  so  much  of  the  twelfth  section  as  authorized  or  required 
the  courts  to  use  their  process  in  aid  of  the  inquiries  before 
the  commission.  Under  the  circumstances,  we  do  not  feel 
obliged  to  go  further  at  this  time  than  to  adjudge,  as  we  now 
do,  that  that  section,  in  the  particular  named,  is  constitutional, 
and  to  remand  the  cause,  that  the  court  below  may  proceed 
with  it  upon  the  merits  of  the  questions  presented  by  the  pe- 
tition ana  the  answers  of  the  defendants,  and  make  such  de- 
termination thereof  as  may  be  consistent  with  law.  Any  other 
course  would,  it  might  be  apprehended,  involve  the  exercise 
of  original  jurisdiction,  and  might  possibly  work  injustice  to 
one  or  the  other  of  the  parties. 

For  the  reasons  stated  the  judgment  is  reversed,  and  the 
cause  is  remanded  for  further  proceedings  in  conformity  with 
this  opinion. 
Reversed. 

Mr.  Justice  Field  was  not  present  at  the  argument,  and 
took  no  part  in  the  consideration  or  decision  of  this  case. 
Mr.  Chief  Justice  Fuller,  Mr.  Justice  Brewer,  and  Mr.  Justice 
Jackson  dissented. 

Conftltutionality  of  Section  12  of  the  Interttate-commerce  Aot — See  In 
re  Interstate  Commerce  Commission  (C.  C.)»  58  Am.  A  Eng.  R.  Cas.!,  and 
note.  7. 
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Imtebstate  Commebce  Commission 

V. 

Texas  Pacifio  R.  Co. 

(United  Statet  OvrcuU  O&wrt  of  Appeals,  2d  Circuit,  October  17, 1898.    57  Fed, 

Hep.  048.) 

Illogai  Discrimination  in  Freight  Charcot  on  Domestic  and  Imported 
Goods — Interstate  Commerce. — Kates  established  by  a  railroad  compaDy 
whereby  certain  imported  goods  are  transported  for  80  cents  per  100  pounds^ 
and  the  charges  for  the  transportations  of  the  same  class  of  domestic  goods 
are  from  $2  to  $8  more  per  100  pounds,  is  a  violation  of  the  interstate-com- 
merce act,  which  prohioits  (in  section  2)  unjust  discrimination  in  compen- 
sation charged  for  like  and  contemporaneous  services  in  the  transportation 
of  a  like  kind  of  traffic  under  substantially  similar  circumstances  and 
conditions,  and  also  prohibits  (in  section  8)  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  description  of  traffic. 

Same — Dissimilar  Conditions  Created  by  Ocean  Competition. — Although 
ocean  competition  creates  a  dissimilar  condition  within  the  meaning  of  the 
act,  yet  that  condition  will  not  justify  the  difference  in  the  rates  charged. 

Same— Dissimilar  Conditions— Right  of  Carrier  to  fix  Rates  Arbitrarily. — 
While  dissimilar  conditions  justify  dissimilarity  in  rates,  remote  dissimi- 
larities of  condition  dp  not  justify  any  dissimilar  rate  which  the  carrier 
may  choose  to  make. 

Domicile  and  Principal  Office  of  Corporation. — Where  the  charter  of  a 
railroad  company  fails  to  state  the  location  of  its  principal  office,  and,  in 
fact,  the  meetings  of  its  stockholders  and  directors  are  held  in  one  state 
wherein  the  records  of  such  meetings  and  the  stock-certificate  books  are 
kept,  and  wherein  the  offices  of  its  president,  first  vice-president,  secre- 
tary, and  treasurer  are  located,  its  domicile  and  principal  office  is  within 
such  state,  although  the  general  or  administrative  offices  of  the  heads  of 
departments  are  within  another  state  within  which  the  road  is  operated. 

Disobedience  by  more  than  one  Company  of  Order  of  interstate  Com- 
merce Commission— Power  to  Enforce  Order  against  one  Company  within 
the  Jurisdiction. — Proceedings  before  the  court  to  compel  obedience  to  an 
order  of  the  interstate  commerce  commission  will  not  be  rendered  impos- 
sible because  of  the  inability  of  the  court  to  obtain  jurisdiction  over  all  the 
companies  which  have  disobeyed  the  order  by  uniting  in  making  prohibited- 
rate  charges,  and  because  that  the  principal  offices  of  one  of  the  offenders 
is  not  within  the  state,  but  if  the  proceeding  is  to  enforce  an  order  already 
made  after  hearing  all  the  parties  in  interest,  the  presence  of  all  of  them  is 
not  necessary  or  indispensable  to  its  enforcement  against  the  one  within 
the  jurisdiction. 

Appeal  from  the  United  States  circuit  court  for  the  south- 
district  of  New  York. 

Winalow  8,  Pierce  and  David  B.  Duncan,  for  appellant. 


TOL.  61]     OABRIERS — INTERSTATE  COMMERCE  ACT.  49 

John  D.  Keman  and  Edioard  Mitchell^  U.  S.  Dist.  Att'y,  for 
appeUee. 
Before  Lacombe  and  Shipman,  Circuit  Judges. 

Shipman,  Circuit  Judge. — On  March  23,  1889,  the  interstate 
commerce  commission  made,  not  upon  contention  of  parties, 
a  general  order,  which,  among  other  things,  provided  as  fol- 
lows :  "  Imported  traffic  transported  to  any  place  in  the  United 
States  from  a  port  of  entry,  or  place  of  reception,  whether  in 
this  country  or  in  an  adjacent  foreign  country,  is  required  to 
be  taken  on  the  inland  tariff  governing  other  freights." 

This  order  was  quite  generally  obeyed  by  those  railroad 
companies  and  their  connecting  lines  which  carried  imported 
goods  westward  from  the  northern  Atlantic  seaboard.  At 
least  six  railroad  companies  ceased,  after  said  order,  their 
previous  practice  of  discrimination  in  favor  of  im- 
ported  traffic.  On  June  19,  1889,  the  commission  *** 
nled  its  decision  in  regard  to  export  rates  in  the  case  of  New 
York  Produce  Exchange  v.  New  York  Cent.  &  H.  R.  E.  Co.,  3 
Inter  St.  Commerce  Com.  B.  137.  The  opinion  shows  that 
the  "  trunk  lines,"  so  called,  had,  '*  under  resolutions  of  their 
association,  made  through  export  rates,  of  which  the  inland 
proportion  accepted  by  them  was,  at  the  port  of  New  York, 
often  ten  cents  or  more  per  hundred  pounds  less  on  like  traffic 
than  the  published  tariff  rates  charged  at  the  same  time  to 
the  same  port"  It  was  held  "  that  the  discrepancy  between 
the  proportion  of  the  through  rate  accepted  and  the  estab- 
lished tariffs  for  seaboard  consignments  for  the  same  inland 
carriage  is  not  shown  to  have  been  pstified  by  any  circum- 
stances tending  to  show  that  it  was  just  or  proper,  and  that 
it  must  therefore  be  deemed  an  unjust  and  unlawful  discrimi- 
nation as  against  the  transportation  terminating  at  that  port,'^ 
and  that  "  the  only  practicable  mode  yet  devised  for  making 
through  export  rates,  as  appears  by  past  experience,  is  to  add 
to  these  established  inland  rates  from  the  interior  to  the  sea- 
board  the  current  ocean  rates."  This  decision  was  confined 
to  export  rates  at  the  port  of  New  York,  but,  as  thus  made, 
was  of  almost  national  importance.  It  is  believed  that  the 
railroad  companies  which  were  parties  to  the  litigation  com- 
plied with  the  order  of  the  commission. 

In  this  state  of  the  general  railroad  policy  which  had  been 
established  by  the  commission  in  regard  to  rates  which  dis- 
criminated in  favor  of  either  import  or  export  traffic  against 
inland  traffic,  the  New  York  Board  of  Trade  and  Transpor- 
tation filed  before  the  interstate  commerce  commission,  on 
November  29,  1889,  a  complaint  against  the  Pennsylvania 
Sailroad  Company  and  its  connecting  western  railroad  com- 
61  A.  &  £.  R.  Cas.- 
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panies,  charging,  in  substance,  that  these  corporations  were, 
m  violation  of  the  act  to  regulate  commerce,  guilty  of  unjust 
discrimination,  in  that,  for  the  transportation  of  property  to 
Chicago  and  other  western  points,  which  was  delivered  to 
them  at  New  York  or  Philadelphia  by  vessels  or  steamship 
lines  from  foreign  ports,  under  through  bills  of  lading, 
they  were  charging  rates  50  per  cent  lower  than  for  the 
like  and  contemporaneous  service  rendered  to  property 
delivered  at  New  York  or  Philadelphia  which  did  not  ar- 
rive  from  foreign  ports.  Subsequently,  the  San  Francisco 
Chamber  of  Commerce  became  a  party  complainant,  and  divers 
other  railroad  companies,  among  them  the  Texas  &  Pacific 
^and  the  Southern  Pacific  Bailroad  companies,  were  made 
parties  defendant,  until  28  companies  were  defendants.  This 
complaint  was  apparently  brought  to  compel  universal  obe- 
dience to  the  order  of  March,  1889.  The  commission  dis- 
missed the  complaint  as  to  18  defendants  and  found  that  its 
averments  were  true  as  to  10  defendants,  among  which  were 
the  Texas  &  Pacific  and  the  Southern  Pacific  companies,  and 
as  to  said  defendants  ordered,  on  January  29,  1891,  that  each 
of  them,  on  and  after  May  5,  1891,  cease  from  carrying  any 
article  of  import  traflSc  shipped  from  any  foreign  port  through 
any  port  of  entry  of  the  United  States,  or  any  port  of  entry 
in  a  foreign  country  adjacent  to  the  United  States,  upon 
through  bills  of  lading,  and  destined  to  any  place  within  the 
United  States,  upon  any  other  than  the  published  inland 
tariff  covering  the  transportation  of  other  freight  of  like  kind 
over  their  respective  lines  from  such  port  of  entry  to  such 
place  of  destination,  which  order  was  duly  served  upon  the 
Texas  &  Pacific  Bailroad  Company. 

On  or  about  January  18,  1892,  the  commission  brought  its 
petition  against  said  company  before  the  circuit  court  for  the 
southern  district  of  New  York,  alleging  that  it  had  wilfully 
violated  said  order  by  charging,  collecting,  and  receiving 
freight  rates  which  had  been  declared  to  be  illegal,  and  by 
way  of  specification  the  petition  alleged  that  the  offending 
and  also  the  regular  inland  rates  were  shown  in  a  table  an- 
nexed to  the  petition,  marked  "Exhibit  36."  The  findings  of 
fact  by  the  commission  upon  the  original  complaint  were  made 
part  of  the  petition.  The  prayer  of  the  petitien  was  for  an 
injunction  against  further  disobedience  of  the  order.  The 
defendant's  answer  denied  that  its  principal  office  was  in  the 
state  of  New  York.  It  denied  no  other  allegations  of  fact,  but 
denied  that  the  order  was  a  lawful  order.  It  stated  that  the 
rates  which  were  complained  of  were,  so  far  as  they  were 
made  for  inland  carriage,  the  joint  rates  over  its  railway  and 
uhe  Southern  Pacific  Kailway,  and  cover  the  carriage  by  the 
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rails  of  the  defendant  from  New  Orleans  to  El  Paso,  Tex.,  and 
by  the  rails  of  the  Southern  Pacific  road  from  El  Paso  to  San. 
Francisco.  The  answer  admitted  that  it  charges,  demands, 
collects,  and  receives,  and  has  since  the  date  of  the  order 
charged,  demanded,  collected,  and  received,  rates  for  the  trans- 
portation of  commodities  from  Liverpool  and  London  via  New 
Orleans  and  said  two  railwavs  to  San  Francisco,  and  also  from 
New  Orleans  via  the  same  route  to  the  same  destination,  sub- 
stantially as  stated  in  Exhibit  36.  Its  reasons  for  a  discrim- 
ination in  inland  rates  between  foreign  and  domestic  mer- 
chandise will  be  stated  hereafter.  The  answer  further  said 
that  the  order  affected  its  rates  from  London,  Liverpool,  and 
other  European  points  to  Missouri  Biver  points,  but  that 
these  rates  became  so  low  that  it  had  canceled  its  tariff,  and 
was  charging  on  such  business  as  it  received,  destined  from 
Europe  to  the  Missouri  river,  the  local  rates  from  New  Or- 
leans. The  answer  further  stated  that  the  order  also  affected 
its  rates  of  transportation  on  articles  from  Europe  to  towns 
in  Texas  and  Colorado.  No  testimony  was  taken  before  the 
circuit  court.  The  case  was  heard  upon  petition  and  answer, 
and  an  injunction  was  directed  against  the  defendant  in  ac- 
cordance with  the  prayer  of  the  petition.  From  this  decree 
the  defendant  has  appealed  to  this  court. 

Exhibit  36  shows  a  very  marked  discrimination  in  rates 
from  New  Orleans  to  San  Francisco  between  those  charged 
upon  merchandise  shipped  by  through  bills  of  lading  from 
Liverpool  to  San  Francisco  and  those  charged  upon  the  same 
kind  of  goods  delivered  to  the  defendant  at  New  Orleans  from 
places  in  this  country  for  transportation  to  San  Francisco. 
For  example,  the  through  rates  from  Liverpool  to  San  Fran- 
cisco, per  100  pounds,  on  books,  shoes,  carpets,  cashmeres, 
cutlery,  and  woolen  goods  were  $1.07,  of  which  the  railroads 
received  for  carriage  from  New  Orleans  to  San  Francisco  80 
cents ;  while  upon  the  same  classes  of  goods  received  from 

})oints  in  this  country  at  New  Orleans  the  rates  for  carriage 
rom  New  Orleans  to  San  Francisco,  per  100  pounds,  were  as 
follows :  Upon  books  and  carpets,  $2.88 ;  upon  shoes,  cash- 
meres, cutlery,  and  woolen  goods,  $3.70.  The  finding  of  facts 
by  the  commission  shows  that  in  1889  the  importations  ot  the 
Texas  &  Pacific  Kailway  were  about  5,000,000  pounds,  of 
which  about  $2,500,000  pounds  went  to  Missouri-river  points, 
about  2,000,000  pounds  to  the  Pacific  slope,  California  ter- 
minals, and  Oregon  points,  and  the  remainder  was  distributed 
mostly  in  Colorado  and  Utah,  while  a  little  of  it  went  to 
Texas.  As  the  defendant  is  charged  with  a  violation  of  the 
order  only  with  respect  to  its  rates  to  California  terminals,  it 
is  necessary  to  state  no  other  facts  than  those  which  related 
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to  that  part  of  its  bnsmess.    The  through  rates  from  Liver- 

£ool  to  San  Francisco  are  controlled  by  the  competition  at 
liverpool  and  London  of  steamships  connecting  with  raU- 
roads  across  the  Isthmus  of  Panama^  and  in  a  small  degree^ 
with  respect  to  cheap  heavy  goods,  of  sailing  vessels  around 
Gape  Horn.  The  defendant  carries  import  tra£Bic  at  the  re> 
duced  rate  to  California  terminals  Qnly.  To  intermediate 
points  the  regular  inland  rates  are  charged.  This  traffic  i& 
taken  at  the  reduced  rate  because,  unless  so  taken,  the  de- 
fendant would,  by  reason  of  the  competition,  lose  the  busi- 
ness which  it  is  expected  will  increase.  The  defendant  places 
the  dissimilarity  of  conditions  between  the  transportation  of 
domestic  and  imported  goods  solely  upon  this  ocean  competi- 
tion. There  is  apparently  no  other  reason  why  the  inland 
rates  should  not  be  applied  to  all  business,  both  domestic  and 
foreign.  No  finding  was  made  as  to  the  profit  upon  the  San 
Francisco  business.  There  was  a  profit,  when  the  case  waa 
heard  before  the  commission,  upon  the  Missouri-river  busi- 
ness. It  was  found  that  the  Southern  Pacific  proportion  of 
the  through  rate  would  not,  in  the  absence  of  competition,  be 
a  full  and  fair  return  for  the  transportation  service  rendered. 
It  gave  the  road  something  more  than  the  actual  cost  of  the 
movement  of  the  freight. 

The  commission  contended  that  upon  these  facts  the  de- 
fendant had  violated  the  second  section  of  the  act  to  regulate 
commerce,  which  prohibits  unjust  discrimination  in  the  com- 
pensation charged  for  like  and  contemporaneous  services  in 
the  transportation  of  a  like  kind  of  traffic  under  substantially 
similar  circumstances  and  conditions,  and  had  also  violated 
the  third  section,  which  prohibits  any  undue  or  unreasonable 
preference  or  advantage  to  any  particular  description  of 
traffic.  The  defendant  insisted  that  the  dissimilar  conditions 
growing  out  of  the  ocean  competition  freed  its  conduct  from 
the  prohibition  of  the  statute.  The  commission  was  of 
opinion  that  this  class  of  dissimilar  conditions  was  not  in  the 
contemplation  of  the  statute,  and  was  not  to  be  regarded  in 
the  regulation  of  inland  tariffs  of  rates.  Its  language  was  as 
follows:  *' These  circumstances  and  conditions  are  indeed 
widely  different  in  many  respects  from  the  circumstances  and 
conditions  surrounding  the  carriage  of  domestic  interstate 
traffic  between  the  states  of  the  American  Union  by  rail  car- 
riers ;  but,  as  the  regulation  provided  for  by  the  act  to  regu- 
late commerce  does  not  undertake  to  regulate  or  govern  them» 
they  cannot  be  held  to  constitute  reasons  in  themselves  why 
imported  freight  brought  to  a  port  of  entry  of  the  United 
States,  or  a  port  of  entry  of  an  adjacent  foreign  country  des- 
tined to  a  place  within  the  United  States,  should  be  carried 
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at  a  lower  rate  than  domestic  tra£Sc  from  such  ports  of  entry 
respectively  to  the  places  of  destination  in  the  United  States, 
over  the  same  line,  and  in  the  same  direction.  To  hold  other- 
wise would  be  for  the  commission  to  create  exceptions  to  the 
operation  of  the  statute  not  found  in  the  statute;  and  no 
other  power  but  congress  can  create  such  exceptions  in  the 
exercise  of  legislative  authority." 

It  farther  said ;  *'  Imported  foreign  merchandise  has  all  the 
benefit  and  advantage  of  rates  thus  made  in  the  foreign  ports. 
It  also  has  all  the  benefit  and  advantage  of  the  low  rates 
made  in  the  ocean  carriage  arising  from  the  peculiar  circum- 
stances and  conditions  under  which  that  is  done ;  but  when  it 
reaches  a  port  of  entry  of  the  United  States,  or  a  port  of 
entry  of  a  foreign  country  adjacent  to  the  United  States,  in 
either  event,  upon  a  through  bill  of  lading,  destined  to  a  place 
in  the  United  States,  then  its  carriage  from  such  port  of  entry 
to  its  place  of  destination  in  the  United  States  under  the  op- 
eration of  the  act  to  regulate  commerce  must  be  under  the  in- 
land tariff  from  such  port  of  entir  to  such  place  of  destina- 
tion covering  other  like  kinds  of  tra£Bic  in  the  elements  of 
bulk,  weight,  value,  and  of  carriage,  and  no  unjust  preference 
must  be  given  to  it  in  carriage  or  facilities  of  carriage  of  that 
freight.  In  such  case  all  the  circumstances  and  conditions 
that  have  surrounded  its  rates  and  carriage  from  the  foreign 
port  to  the  port  of  entry  have  had  their  full  weight  and  oper- 
ation, and  its  carriage  from  a  port  of  entry  to  the  place  of  its 
destination  in  the  United  States  the  mere  fact  that  it  is  for- 
eign merchandise,  thus  brought  from  a  foreign  port,  is  not  a 
circumstance  or  condition  under  the  operation  of  the  act  to 
regulate  commerce  which  entitles  it  to  lower  rates,  or  any 
other  preference,  in  facilities  and  carriage,  over  home  mer- 
chandise or  other  traific  of  a  like  kind  carried  by  the  inland 
carrier  from  the  port  of  entry  to  the  place  of  destination  in 
the  United  States,  for  the  same  distance,  and  over  the  same 
Une." 

Its  conclusion  was  that  foreign  and  home  merchandise 
"  under  the  operation  of  the  statute,  when  handled  and  trans- 
ferred by  interstate  carriers  engaged  in  carriage  in  the  United 
States,  stand  exactly  upon  the  same  basis  of  equality  as  to 
tolls,  charges,  and  treatment  for  similar  services  rendered." 

This  rule,  having  been  founded  upon  a  construction  of  the 
statute,  is  a  very  broad  one.  It  is  applicable  to  all  the  foreign 
circumstances  and  conditions  which  affect  rates,  and  the 
question  whether  it  must  be  universally  applied  without  re- 
gard to  any  circumstances  which  may  exist  in  a  foreign  coun- 
try, and  wnether  dissimilarities  which  have  a  foreign  origin 
are  to  be  excluded  from  consideration  under  the  operation  of 
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tbe  statute,  is  an  exceedingly  important  one,  whose  ultimate 
decision  may  have  a  wider  influence  upon  the  interstate  com- 
merce of  the  country  than  we  can  foresee.  This  legal  question 
was  not  discussed  in  the  export-rate  case,  which  was  treated 
"as  one  of  practical  policy.'*  We  are  not  disposed  to  pass 
authoritatively  upon  this  question,  except  in  a  case  which  de- 
mands it,  and  in  which  the  effect  of  this  construction  of  the 
statute  is  naturally  the  subject  of  discussion. 

This  petition  presents  a  question  of  narrow  limits,  which 
relates  only  to  the  validity  of  the  order  so  far  forth  as  it  con- 
cerns the   conduct  of  the  defendant  in  its  joint  rates  for 

transportation  of  imported  traffic  from  New  Orleans 
Illegal  dis-  to  San  Francisco,  and  is  whether  these  rates  sub- 
criniuatioa.     ject  domestic  traffic  between  the  same  points  to  an 

undue  disadvantage.  The  same  conditions  exist 
between  New  Orleans  and  San  Francisco,  with  reference  to 
each  class  of  goods.  There  was  no  "  difference  in  cost,  ex- 
pense, or  the  exceptional  character  of  the  service."  The  only 
reason  which  induces  the  defendant  to  take  the  import  busi- 
ness is  competition  in  Great  Britain  between  water-routes, 
which  drives  it  to  carry  an  imported  case  of  cutlery  for  80 
cents  per  hundred  pounds,  when  it  requires  a  hundred  pounds 
of  domestic  cutlery  to  pay  $3.70  for  the  same  carriage.  As- 
suming that  ocean  competition  can  create  a  dissimilar  condi- 
tion, which  is  to  be  considered  in  determining  whether  dis- 
criminations against  particular  classes  of  traffic  are  unjust,  and 
is  a  fact  to  be  taken  into  account  in  determining  whether  a 
particular  traffic  is  subjected  to  an  unreasonable  disadvantage 
(Phipps  v.  Eailroad  Co.  [1892],  2  Q.  B.  229,  50  Am.  &  Eng.  R. 
Cas.  494),  does  this  condition  justify  the  great  disparity  in 
rates  in  this  case  ?  While  it  is  true  that  under  sections  2  and 
4  of  the  statute  substantially  dissimilar  conditions  may  justify 
dissimilarity  in  rates,  it  does  not  follow  that  any  dissimilar 
condition,  of  whatever  kind  it  may  be,  justifies  any  discrepancy 
in  rates.  Gross  inequality  shows  either  that  the  road  which 
makes  the  inequality  is  unjust  to  itself  in  carrying  goods 
without  profit,  "  or  else  the  larger  rate  gives  an  unwarranted 
return  for  the  services  rendered."  Board  of  Trade  of  Chat- 
tanooga V.  East  Tennessee,  V.  &  G.  E.  Co.,  Inter  St.  Commerce 
Decisions,  Dec.  30,  1892.  In  this  case  it  may  fairly  be  pre- 
sumed that  the  joint  rates  gave  each  road  something  more 
than  the  cost  of  movement,  leaving  repairs,  interest  upon 
floating  debt,  and  all  fixed  charges  to  be  paid  by  the  rates 
upon  some  other  traffic.  The  rates  were  not  entirely  unre- 
munerative,  and,  if  so,  the  much  larger  rates  placed  upon  do- 
mestic traffic  not  only  compelled  it  to  bear  an  undue  burden, 
but  gave  the  company  an  unwarranted  return.     Exhibit  36 
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cannot  be  examined,  in  the  light  of  the  admitted  facts  of 
equality  of  conditions  from  the  port  of  New  Orleans,  without 
the  conviction  that,  unless  the  defendant  is  injuring  itself  by 
its  rates  upon  imported  goods,  it  is  imposing  an  exceedingly 
high  rate  upon  domestic  goods.  It  is  true  that  a  person  who 
pays  only  a  fair  price  for  a  service  cannot  justly  complain 
merely  because  another  pays  too  little  for  the  same  service 
(Oarton  v.  Bailroad  Co.,  1  Best  &  S.  112),  but  this  general 
truth  does  not  meet  the  conditions  of  this  case,  which  are  of 
such  inequality  that  the  larger  rates  must  be  found  to  be  ex- 
cessive. It  has  been  justly  said  by  the  commission  that  rates 
should  not  only  be  reasonable,  but  be  relatively  reasonable, 
and  thus  not  become  unjust  in  their  results.  Boards  of  Trade 
Union  v.  Chicago,  M.  &  St.  P.  B.  Co.,  1  Inter  St.  Commerce 
Com.  B.  215.  It  follows  that  the  conduct  of  the  defendant 
was  in  violation  of  sections  2  and  3  of  the  statute  in  question, 
and  was  properly  attempted  to  be  corrected  by  the  order 
which  was  disobeyed. 

But  it  will  be  urged  that,  if  it  is  assumed  that  ocean  com- 
petition can  create  a  dissimilar  condition,  it  follows  that  it  is 
a  condition  which  may  rightfully  be  regarded  in  establishing 
rates  for  importand  domestic  traffic,  and  that  the 
order  of  the  commission  which  directed  equality  ^J^"  '* 
should  not  be  enforced,  because  some  inequality 
might  be  justifiable.  The  accusation  against  the  railroad  com- 
panies in  the  original  complaint  before  the  commission  was  not 
that  they  were  charging  too  low  rates  upon  import  traffic,  but 
that  by  these  relatively  excessive  rates  upon  domestic  traffic 
they  were  unjustly  discriminating  against  the  latter.  The  un- 
derlying question  which  arises  upon  the  petition  to  the  circuit 
court  is  the  same.  The  defendant's  answer  before  the  commis- 
sion averred  that  its  "  domestic  rates  are  fair  and  reasonable  in 
themselves."  In  its  answer  to  the  petition  it  omits  this  aver- 
ment, does  not  justify  its  rates  upon  domestic  traffic,  and  does 
not  state,  if  a  reduction  should  be  made,  what  excess  of  rates 
could  properly  be  placed  upon  that  kind  of  traffic ;  but  de- 
fends the  existing  difference  in  rates  solely  upon  the  ground 
that  if  it  charged  higher  rates  upon  the  import  traffic  it  would 
lose  that  class  of  business. 

The  final  question  before  the  circuit  court  was :  "  Is  the 
order  of  the  commission  a  proper  one,  and  should  obedience 
to  it  be  insisted  upon  9*^    In  order  to  decide  that  question, 
the  answer  presented  two  questions  uj)on  the  sub-  ^^^^  eomp^ 
ject  of  rates :    (1)  Can  ocean  competition  be  re-  tuioa-Dii- 
garded,  in  any  event,  as  creating  a  dissimilar  con-  similar  eom- 
dition  ?   (2)  If  it  can,  is  the  difference  in  the  existing  ***'*■• 
rates  justified  by  that  condition  ?     A  third  question  might  have 
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been,  but  was  not^  presented,  viz. :  In  the  event  that  the  first 
question  is  answered  in  the  affirmative,  and  the  second  is  an- 
swered in  the  negative,  does  the  dissimilar  condition  justify 
any,  and,  if  so,  what,  dissimilarity  in  rates  ?  To  answer  this 
question  the  court  should  have  been  informed  in  regard  to 
the  reasonableness  of  existing  rates  upon  domestic  traffic. 
This  court  is  of  opinion  that,  assuming  that  the  first  question 
can  be  answered  in  the  affirmative,  the  second  must  be  an- 
swered in  the  negative,  and  that  an  unfair  inequality  of  rates 
is  plainly  manifest.  There  is  nothing  in  the  record  which  en- 
ables the  court  to  determine  that  the  assumed  dissimilar  con- 
dition justified  any  substantial  dissimilarity  in  rates,  and  it 
ought  not  to  permit  disobedience  to  an  order  until  it  can  sug- 
gest a  better  one  as  a  substitute. 

The  defendant's  apparent  position  that,  inasmuch  as  sub- 
stantially dissimilar  conditions  create  dissimilarity  in  rates, 
the  amount  of  dissimilarity  in  rates  is  not  important,  cannot 
be  sustained.  That  some  dissimilar  conditions 
Ftxing  ntM  justify  dissimilarity  in  rates  is  true.  That  remote 
arbitrariij.  dissimilarities  of  condition  justify  any  dissimilari- 
ties which  the  carrier  chooses  to  make  is  not  true. 
To  set  aside  the  order  of  the  commission,  and  permit  the  pres- 
ent excessive  inequality  of  rates,  in  the  absence  of  any  attempt 
to  show  the  reasonableness  of  the  inequality,  would  not  accord 
with  justice. 

Two  objections  which  have  been  taken  by  the  defendant  to 
the  jurisdiction  of  the  court  remain  to  be  considered.  Section 
16  provides  that  in  case  of  the  disobedience  of  a  common  car- 
rier, which  is  subject  to  the  provisions  of  the  act, 
Frinetpai  ^  ^  lawful  order  of  the  commission,  the  latter  can 
poratioB.  *PPv  ^^^  ^^  injunction  by  petition  to  the  circuit 
court  sitting  in  equity  in  the  judicial  district  in 
which  the  carrier  has  its  principal  office,  or  in  which  the  dis- 
obedience of  such  order  has  taken  place.  This  petition  was 
brought  in  the  southern  district  of  New  York,  upon  the  ground 
that  the  principal  office  of  the  defendant  was  in  the  city  of 
New  York,  whereas  it  is  said  to  be  in  Texas.  The  charter 
does  not  declare  where  the  principal  office  of  the  company 
shall  be.  In  fact,  the  stockholders'  meetings  and  directors' 
meetings  are  held  in  New  York,  where  also  is  the  office  of  the 
president,  first  vice-president,  secretary,  and  treasurer  of  the 
company,  and  where  the  stock-certificate  books  and  records 
of  the  stockholders'  and  directors'  meetings  are  kept.  The 
New  York  office  is  thus  the  domicile  of  the  corporation,  and 
the  principal  office,  while  the  general  or  administrative  offices 
of  the  heads  of  departments  are  in  Texas. 

It  is  also  contended  that,  inasmuch  as  the  rates  upon  im- 
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port  traffic  were  joint  rates  with  the  Soathern  Pacific  Railway 
Company,  and  as  any  order  of  the  circuit  court  requiring  the 
defendant  to  desist  from  carrying  business  upon  such  joint 
routes  would  abrogate  contracte  and  agreements  to 
which  said  company  is  a  party,  it  is  a  necessary  Joist  diMbedi- 
party  to  the  petition.  It  is  true  that  in  proceed-  •■«•©''«'*•■• 
ings  before  the  commission  to  test  the  legality  of  ^a^^^i^m. 
through  rates,  the  commission,  which  has  the  power  ■imIob— eh- 
to  make  other  common  carriers  parties,  irrespect-  A>reeii«Bt 
ive  of  their  places  of  residence,  has  insisted  upon  Jf*'jJ2/*"t 
the  necessity  of  bringing  in  all  the  corporations  eompmnj^ 
which  make  the  rates,  and  has  said :  ''  They  must 
be  brought  in,  first,  because  they  have  a  right  to  be  heard ; 
and, 'second,  because  an  order  made  and  purporting  to  control 
their  action  when  they  were  not  parties  would  be  improper  on 
its  face,  and  in  a  legal  sense  ineffectual."  Allen  v.  Bailroad 
Co.,  1  Inter.  St  Commerce  Com.  B.  199.  In  the  proceeding 
before  the  commission  the  Southern  Pacific  Railway  Com- 
pany was  a  party.  The  present  proceeding  is  a  petition  to 
compel  obedience  to  an  order,  made  upon  hearing,  and  pre- 
sumably correctly  made,  which  is  brought  before  a  circuit 
court  whose  jurisdiction  over  parties  is  limited  and  controlled 
by  statute.  The  circuit  court  for  the  southern  district  of  New 
York  has  no  jurisdiction  over  the  southern  Pacific  Railway 
Company,  whose  principal  office  is  not  in  that  district  Nei- 
ther would  a  circuit  court  in  any  one  district  in  which  the 
violation  was  committed,  in  Texas. or  Louisiana  or  California, 
probably  be  able  to  obtain  jurisdiction  over  both  the  railroad 
companies  which  made  the  rates.  The  proceeding  before  the 
circuit  court  should  not  be  rendered  impossible  in  the  event 
of  its  inability  to  obtain  jurisdiction  over  all  the  disobeying 
companies  which  have  united  in  making  through  rates,  and 
inasmuch  as  the  proceeding  is  to  enforce  an  order  already 
made,  after  hearing  all  the  parties  in  interest,  the  presence  of 
all  the  parties  who  have  jointly  disobeyed  is  not  necessary  or 
indispensable. 

The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

Railway  Rates  and  Ditcriminationt. — See  note  23  Am.  &  EDg.  R.  Cas. 
€44. 

Freight  Charges  by  Railroad  Companies. — See  exhaustive  note,  85  Am. 
&  En^r.  R.  Cas.  52. 

What  Constitutes  Discrimination  Under  Interstate- commerce  Act — 
Exaction  of  Exeemve  Charge* from  Local  Shipper, — In  Parsons  «.  Chicago  & 
N.  W.  R.  Co.  (U.  8.  Cir.  Ct.  App.  8th  Cir.,  Sept.  24,  1894),  63  Fed.  Rep. 
903,  it  was  held  that  the  fact  that  a  railroad  company  charges  a  local  ship- 
per more  for  transporting  property  between  two  points  on  its  road  than  it 
charges  for  the  same  wares  when  the  property  transported  is  received  from 
a  connecting  railroad,  and  is  carried  under  a  joint  tariff  established  by  the 
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connecting  carriers,  is  sufficient  evidence  to  establish  the  charge  of  an 
undue  preference  or  discrimination  under  the  third  section  of  the  Interstate- 
commerce  act.     Following  Tozer  v.  United  States,  52  Fed.  Rep.  917. 

Charge  of  Local  Rate  in  Excess  of  that  Charged  for  Longer  Haul  Under 
Joint  Tariff.— \vi  Parsons  n,  Chicago  &  N.  W.  R.  Co.  (U.  S.  Cir.  Ct.  App. 
8th  Cir.,  Sept.  24,  1894),  63  Fed.  Rep.  903,  it.  was  held  that  a  local  rate 
between  two  points  on  the  same  road  is  not  necessarily  unlawful  because 
it  is  higher  than  the  rate  charged  under  a  joint  tariff  for  a  much  longer 
haul  over  a  line  which  is  composed  in  part  of  that  portion  of  the  road  to 
which  the  local  rate  applies.  Following  Railway  Co.  v.  Osborne,  52  Fed. 
Rep.  912,  53  Am.  &  Eng.  R.  Cas.  18. 

Beduction  of  Joint  Mate. — In  Parsons  «.  Chicago  &  N.  W.  R.  Co.  (U. 
S.  Cir.  Ct..App.  8th  Cir.,  Sept.  24,  1894).  63  Fed.  Rep.  903,  it  was  held  that 
where  two  connecting  carriers  unite  in  a  joint  tariff  they  form  practically 
a  new  and  independent  line,  and  the  joint  rate  established  over  such  line 
may  be  made  less  than  the  sum  of  the  local  rates  or  even  less  than  the  local 
rates  of  either  company  over  that  part  of  its  road  constituting  a  part  of  the 
joint  line  without  violating  the  long-  or  short-haul  clause  of  the  interstate 
commerce  act.  Following  Railway  Co. «.  Osborne,  52  Fed.  Rep.  912,  53 
Am.  &  Eng.  R.  Cas.  18. 

Furnishing  Free  Cartage  from  Station. — In  Interstate  Commerce  Com- 
mission t).  Detroit  G.  H.  &  M.  R.  Co.  (U.  8.  Cir.  Ct.  W.  D.  Mich.,  S.  D., 
Oct.  6,  1893),  57  Fed.  Rep.  1005,  it  was  held  that  in  so  far  as  the  greater 
amount  of  business  enables  a  railway  company  to  do  carting  at  a  cheaper 
rate  at  one  of  its  stations  than  at  another,  by  so  much  may  the  carrier  re- 
duce the  cartage  cost  to  the  shipper  at  the  former  place,  because  this  is  & 
legitimate  and  actual  dissimilarity  in  conditions  between  the  two  places ; 
but  as  cartage  must  cost  something,  free  cartage  at  one  station,  confers  on 
the  shipper  a  benefit  which  dissimilarity  of  conditions  does  not  justify. 

Ri^ht  to  Charge  Reduced  Joint  Rates. — In  Interstate  Commerce  Commission 
V.  Detroit,  G.  H.  &  M.  R.  Co.  (U.  S.  Cir.  Ct.  W.  D.  Mich.,  S.  D.,  Oct.  6, 
1893),  57  Fed.  Rep.  1005,  it  was  held  that  free  cartage  from  a  railroad  station 
to  points  within  the  city  where  the  station  is  situated  and  the  failure  to 
furnish  a  like  accommodation  to  consignees  in  another  city  on  the  line  of 
the  road,  was  a  discrimination  in  rates,  which  was  not  justified  by  the  fact 
that  the  place  at  which  the  company  furnished  free  cartage  was  larger  than 
such  other  place,  and  that  the  greater  amount  of  business  done  at  such 
larger  place  enabled  it  to  furnish  the  free  cartage. 

Violation  of  Long  and  Short-haul  Clause. — In  Interstate  Commerce  Com- 
mission «.  Detroit,  G.  H.  &  M.  R.  Co.  (U.  8.  Cir.  Ct.  W.  D.  Mich.,  S.  D., 
Oct.  6,  1893),  57  Fed.  {iep.  1005,  it  was  held  that  free  cartage  by  a  railroad 
company  from  its  station  to  points  within  one  city,  which  service  it  does 
not  render  to  consignee  in  other  cities,  was  a  reduction  of  rates  in  the  place 
where  such  service  was  rendered  to  the  extent  of  the  cost  of  the  cartage 
to  the  consignee,  and  was  a  violation  of  the  long-  and  short-haul  clause  of 
the  interstate  commerce  act. 

Justification  by  Custom. — In  Interstate  Commerce  Commission  v.  Detroit, 
G.  H.  &  M.  R.  Co.  (U.  8.  Cir.  Ct.  W.  D.  Mich.,  8.  D.,  Oct.  6, 1893),  57  Fed. 
Rep.  lOOo,  it  was  held  that  free  cartage  by  a  railroad  company  from  its  sta- 
tion in  one  city  but  not  in  other  cities  on  the  line  of  its  road,  is  not  justified 
by  the  custom  among  railroads  to  furnish  those  of  their  customers  whose 
storehouses  are  convenient  to  the  railroad  track  with  switch  tracks,  so  that 
upon  these  tracks  consignments  in  dar-loads  are  delivered  at  the  door  of 
the  consignee. 

What  Constitutes  Like  Traffic  Under  Similar  Conditions. — In  Savitz  o. 
Ohio  &  M.  R.  Co.,  150  111.  208,  it  was  held  that  the  fact  that  a  carrier 
charges  one  shipper  more  than  another  for  carrying  merchandise   from 
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the  same  place,  is  not  conclusive  evidence  of  unjust  discrimination  if  it 
is  shown  that  there  is  a  difference  in  the  commodity  and  in  the  method  of 
handling  it. 

In  Chicago,  R.  I.  &  P.  R.  Co,«.  Hubbell  (Kans.),  Nov.  10,  18d4,  38  Pac. 
Rep.  266,  it  was  held  that  a  contract  for  the  transportation  of  freight  from 
a  point  in  Missouri  to  a  point  in  Kansas  for  a  rate  less  than  that  demanded 
and  collected  from  other  persons  for  a  like  service  at  the  same  time,  where 
the  usual  rate  is  not  unreasonable  nor  excessive,  violates  the  provisions  of 
the  interstate- commerce  act,  and  is  utterly  void. 

In  Bigbee  &  Warrior,  R.  P.  Co.  v.  Mobile  &  O.  R.  Co.  (U.  S.KJir.  Ct.  8. 
p.  Ala.,  Dec.  80,  1893),  60  Fed.  Rep.  545,  it  was  held  that  the  dissimilarity 
in  the  circumstance  that  one  lot  of  merchandise  comes  from  one  point  and 
another  lot  from  another  point,  was  not  such  a  substantial  dissimilarity  as  is 
contemplated  by  the  interstate-commerce  act,  which  provides,  in  section  2, 
that  it  shall  be  unlawful  for  any  common  carrier  subject  to  the  provisions  of 
the  law  to  demand,  collect,  or  receive  from  any  person  or  persons  a  greater 
or  less  compensation  for  any  services  rendered  or  to  be  rendered  in  the  trans- 
portation of  property  than  it  charges,  etc.,  to  any  other  person  or  persons  for 
doing  for  him  or  them  a  like  contemporaneous  service  in  transportation 
of  a  like  kind  of  traffic  under  substantially  like  circumstances  and  con- 
ditions, and  in  section  3,  that  it  shall  be  unlawful  for  any  such  carrier  to 
make  or  give  any  undue  or  unreasonable  preference  or  advantage  to  any 
particular  person  or  locality  in  any  respect  whatsoever,  or  to  subject  any 
particular  person  or  locality  to  any  unaue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatever. 

Effect  of  Grouping  Stations  for  Purpose  of  EstaUishing  Bates. — In  Inter- 
state Commerce  Commission  tJ.  Detroit,  G.  H.  &  M.  R.  Co.  (U.  S.  Cir.  Ct.  W. 
D.  Mich.,  8.  D.,  Oct.  6,  1893),  57  Fed.  Rep.  1005,  it  was  held  that  the 
grouping  together  by  a  railroad  company  of  two  places  as  stations  to  which 
freight  rates  from  a  distance  may  properly  be  made  the  same,  was  an  ad- 
mission that  transportation  from  such  distance  to  warehouses  of  the  com- 
pany at  the  two  places  was  substantially  under  the  same  circumstances  and 
conditions. 

Effect  of  Intent  to  Discriminate,— In  Parsons  v,  Chicago  <&  N.  W.  R.  Co. 
(U.  8.  Cir.  Ct.  App.  8th  Cir.,  Sept.  24,  1894),  63  Fed.  Rep.  903,  it  was 
held  that  the  action  of  a  carrier  will  not  be  deemed  an  illegal  discrimina- 
tion although  so  intended,  when  it  is  not  such  in  fact. 

Equal  Facilities  for  Interchange  of  Traffic — Might  of  Railroad  Company  to 
Use  Tracks  of  Connecting  Line. — In  Little  Rock  &  M.  R.  Co.  v.  St.  Louis, 
L  M.  &  S.  R.  Co.  (U.  S.  Cir.  Ct.  E.  D.  Ark.,  Jan.  5,  1894),  59  Fed.  Rep. 
400,  it  was  held  that  a  railroad  company  is  under  no  obligation  to  allow 
another  company  the  use  of  its  tracks  for  the  purpose  of  engaging  in  inter- 
state commerce,  and  where  the  relief  asked  against  a  railroad  company 
cannot  be  granted  without  use  of  its  tracks,  and  by  compelling  it  to  haul 
freight  in  other  cars  than  its  own  over  its  own  track  at  a  less  rate  than  it 
would  receive  or  be  entitled  to  receive  if  the  freight  was  hauled  in  its  own 
cars,  such  relief  must  be  refused. 

The  court,  after  citing  and  commenting  on  Kentucky  &  I.  Bridge  Co.  v. 
Louisville  &  N.  R.  Co.,  87  Fed.  Itep.  567 ;  Oregon  Short  Line  &  U.  N.  R. 
Co.  V.  Northern  Pac.  R;.  Co.,  51  Fed.  Rep.  465,  said:  ** These  adjudications 
establish  four  propositions  :  First,  that  the  tracks  and  terminal  facilities  of 
the  defendants  can  only  be  used  by  the  plaintiff  railway  for  the  exchange 
of  interstate  freight,  with  the  consent  of  the  defendants;  second,  that  no 
common  carrier  can  justly  complain  of  another  because  it  is  not  allowed 
the  use  of  the  tracks  and  terminal  facilities  of  such  other  railway  company 
in  the  same  manner  and  to  the  same  extent  another  is;  third,  that  the  fact 
that  one  connecting  railway  company  has  a  contract  for  the  interchange  of 
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interstate-commerce  freight,  which  involTes  the  use  of  the  receiving  rail- 
way's tracks  and  terminal  facilities,  would  not  authorize  a  court  of  equity 
to  compel  the  receiving  railway  to  grant  a  like  contract  or  concession  to 
another  connecting  company;  fourth,  that  the  connecting  railway  com- 
pany, desirins;  an  interchange  of  freight  and  passengers,  cannot  demand, 
as  a  matter  of  right,  an  interchange  of  freight  at  the  point  of  physical  con- 
nection without  first  furnishing  at  such  point  reasonable  and  proper  facili- 
ties for  the  interchange  sought,  and  cannot  rely  upon  the  terminal  facilities 
at  another  point,  nor  compel  the  receiving  railway  to  go  to  any  expense  of 
providing  proper  facilities  at  the  point  of  physical  connection." 

Bight  to  Ccinpel  Bailraad  Company  to  Contract  ioUh  Connecting  Line. — In 
Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  I.  M.  <ft  S.  R.  Co.  (U.  8.  Cir.  Ct.  E.  D. 
Ark.,  Jan.  5,  1894),  59  Fed.  Rep.  400,  the  court  held  that  it  had  no  power 
to  compel  a  railroad  company  to  enter  into  a  contract  with  another  com- 
pany for  a  through  routeing  and  a  through  rating,  for  the  reason  that  a 
third  company  had  by  contract  or  agreement  acquired  an  arrangement  for 
auch  routeing  and  rating  with  the  company  sought  to  be  compelled  to 
«nter  into  the  contract. 

Right  of  Connecting  Line  to  Bequire  Prepayment  of  Freight  Charges. — In 
Little  Rock  &  M.  R.  Co.  «.  St.  Louis,  L  M.  <ft  8.  R.  Co.  (U.  S.  Cir.  Ct.  E.  D. 
Ark,  Jan.  6,  1894),  59  Fed.  Rep.  400,  it  was  held  that  a  railroad  company 
is  under  no  obligation  to  receive  freight  from  another  line  unless  prepay- 
ment of  freight  charges  is  tendered  if  payment  thereof  is  demanded,  and 
the  fact  that  the  company  carries  freight  for  other  roads  without  requiring 
prepayment  therefor  does  not  entitle  another  applicant  to  the  benefit  of 
the  same  arrangement. 

Violation  of  Interstate-commerce  Act — Complaint  by  Person  without  Seal 
Orietance  in  Literest  of  Competing  Line. — In  Interstate  Commerce  Com- 
mission V.  Detroit,  G.  H.  <ft  M.  R.  Co.  (U.  S.  Cir.  Ct.  W.  D.  Mich.,  8.  D., 
Oct.  6,  1893),  57  Fed.  Rep.  1005,  it  was  held  that  the  Jxma  fides  of  a  com- 
plaint  made  against  a  railroad  company  by  the  Interstate  Commerce  Com- 
mission cannot  be  attacked  by  impeaching  the  good  faith  of  those  who,  in 
the  first  instance,  induced  the  commission  to  take  action,  and  that  hence  it 
is  not  a  valid  objection  to  aetion  by  the  United  States  circuit  court  that 
the  complainants  befoie  the  commission  had  no  real  grievance,  but  were 
instigated  to  their  prosecution  by  a  competitor  of  the  defendant. 

Jurisdiction  of  Federal  Court  of  Action  by  One  Company  against  Other  Com- 
panies to  Compel  Ghrant  of  Facilities. — Ex  parte  Lennon  (U.  8.  Cir,  Ct.  App. 
6th  Cir.,  Oct.  2,  1894),  64  Fed.  Rep.  320,  it  was  held  that  a  suit  by  one 
railroad  company  against  several  other  companies  to  compel  them  to  accord 
to  it  the  rights  and  privileges  to  which  it  claims  to  be  entitled  by  the  inter- 
state-commerce act  involves  a  federal  question  of  which  a  court  of  the 
United  States  has  jurisdiction. 

Report  of  Interstate  Commerce  Commission  as  Establishing  of  Rales — Effect 
of  Traversing  Conclusions  of  Report. — In  Shinkle,  W.  &  K.  Co.  v.  Louisville 
<&  N.  R.  Co.  (U.  S.  Cir.  Ct.  S.  D.  Ohio,  W.  D.,  July  30,  1894)  62  Fed., 
Rep.  690,  it  was  held  that,  assuming  that  upon  an  application  by  shippers 
for  a  preliminary  injunction  to  compel  obeaience  by  a  railroad  company 
to  an  order  of  the  Interstate  Commerce  Commission,  the  report  of  the  com- 
mission is  to  be  regarded  as  making  out  a  prima  facie  case  of  illegal  rates, 
that  the  effect  of  such  report  is  lost,  when  an  issue  is  made  by  the  sworn 
answer  upon  the  principal  conclusions  of  the  report. 

Right  to  Permanently  Enjoin  Violation  of  Interstate-commerce  Act,  h^ore 
Trial.— In  Shinkle,  W.  &  K.  Co.  v.  Louisville  &  N.  R.  Co.  (U.  8.  Cir.  Ct. 
8.  D.  Ohio,  W.  D.,  July  30,  1894),  62  Fed.  Rep.  690,  which  was  an 
application  by  a  railroad  company  to  dissolve  a  preliminary  injunction  ob- 
tained against  it  without  notice,  and  which  required  it  to  obey  an  order  ol 
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the  Interstate  Commerce  Commiseion,  the  court  held,  in  view  of  the  wide 
scope  of  territory  affected  by  the  report  of  the  commission,  and  the  impor- 
tance of  the  questions  of  fact  and  law  arising  thereon,  and  that  many  im- 
portant and  unsettled  questions  of  law  were  inyolved  and  would  demand 
consideration,  that  the  preliminary  injunction  should  be  dissolved  and  the 
complainants  relegated  to  a  hearing  in  which  their  right  to  a  perpetual  in- 
junction could  be  determined. 

BiTiding  Effect  on  Federal  Courts  of  Decinons  of  InterUate  Commerce  Com^ 
mimon,— In  Little  Rock  &  M.  R.  Co.  v.  St.  Louis,  L  M.  &  S.  R.  Co.  (U.  8. 
Cir.  Ct.  E.  D.  Ark.,  Jan.  5,  1894),  69  Fed.  Rep.  400,  it  was  held  that  the 
decisions  of  the  Interstate  Commerce  Commission,  while  entitled  to  great 
respect,  are  not  binding  on  the  federal  court. 

Jurisdiction  of  State  Courts  over  Issues  Arising  out  of  Interstate  Commerce, 
—In  Murray  v.  Chicago  &  N.  W.  R.  Co.  (U.  8.  Cir.  Ct.  N.  D.  Iowa,  Cedar 
Rapids  Div.,  June  4,  1894),  62  Fed.  Rep.  25,  it  was  held  that  the  fact  that 
interstate  commerce  is  beyond  state  le^lative  control  does  not  vpsofado 
prevent  such  courts  from  exercising  jurisdiction  over  cases  which  grow  out 
of  such  commerce. 

Removal  to  Federal  Court  of  Action  begun  in  State  Court, — In  Swift  «. 
Philadelphia  &  R.R  Co.  (U.  8.  Cir.  Ct.  N.  D.  111.,  Nov.  27,  1893),  58  Fed. 
Rep.  858,  it  was  held  that  the  federal  circuit  court  has  no  jurisdiction  of 
an  action  brought  in  the  state  court  for  the  enforcement  of  the  provisions 
of  the  interstate-commerce  act,  and  removed  from  that  court.  The  court 
said:  ** Those  counts  of  the  declaration  which  proceed  directly  upon  the 
interstate-commerce  act  cannot  be  sustained  in  these  suits.  The  courts  of 
the  United  States,  upon  removed  cases,  have  no  wider  jurisdiction  than 
have  the  courts  of  the  state  from  which  they  were  removed.  The  removal 
simply  transfers  the  hearing  from  the  state  to  the  national  tribunal,  but 
does  not  enlarge  the  right  of  the  court  to  hear  the  cause.  The  right  to 
question  the  reasonableness  of  an  interstate-commerce  rate  is  a  matter  of 
primary,  as  well  as  of  exclusive,  jurisdiction  in  the  federal  courts.  It  does 
not  reside  in  the  jurisdiction  of  the  state  courts,  or  of  the  federal  courts, 
acquired  by  the  fact  of  diverse  citizenship." 

Construction  of  Section  16  authorising  Injunction  to  Enforce  Orders  of  Com- 
mis9ion,^ljk  Shinkle,  W.  &  E.  Co.  v.  Louisville  &  N.  R.  Co.  (U.  8.  Cir.  Ct. 
8.  D.  Ohio,  W.  D.,  July  80,  1894),  62  Fed.  Rep.  690,  it  was  held  that  sec- 
tion 16  of  the  interstate-commerce  act,  authorizing  the  circuit  court  to 
enforce  its  lawful  orders  or  requirements  of  the  Interstate  Commerce  Com- 
mission by  injunction  only  contemplates  an  injunction  as  the  final  result  of 
a  hearing  on  pleading  and  proof. 
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Obegok  Short  Line  &  Utah  Northern  B.  Co. 

V. 

Northern  Pacific  R.  Oo. 

(United  8tate$  Circuit  Court  of  Appeals,  9th  Circuity  April  12,   18d4,  61 

Fed.  Bep.  158.) 

What  Constitutes  an  Unreasonable  Discrimination  Under  the  Interstate- 
commerce  Act. — The  refusal  of  a  railroad  company  to  transport  goods 
over  its  line  of  road  on  the  cars  of  another  company,  when  its  own  cars  are 
not  in  use,  but  are  free  to  be  employed  in  the  transportation  desired,  or  a 
refusal  made  at  a  time  when  the  transfer  of  the  merchandise  would  not 
have  been  injurious  to  it,  will  not  amount  to  an  unreasonable  discrimina- 
tion against  such  other  company,  or  a  denial  to  it  of  reasonable  and 
proper  facilities  within  section  8  of  the  interstate-commerce  act,  which 
requires  carriers  to  afford  all  reasonable,  proper,  and  equal  facilities  for  the 
interchange  of  traffic  between  their  respective  lines. 

Same — Failure  of  Railroad  Company  to  Honor  Passage  Tickets  of  Con- 
necting Line. — In  the  absence  of  any  arrangement  between  railroad  com- 
panies operating  connecting  lines  as  to  the  tickets  or  coupons  for  passage 
issued  by  each  other,  there  is  no  obligation  on  the  part  of  either  company 
to  honor  tickets  of  the  other  company. 

Same — Construction  of  Charter  of  Northern  Pacific  R.  Cot — Running 
Connections. — The  charter  of  the  Northern  Pacific  Railroad  Company, 
which  requires  it  to  permit  any  other  railroad  which  shall  be  built  by  the 
United  States  or  by  the  legislature  of  any  territory  or  state  in  which  the 
same  may  be  situated  to  fqrm  running  connections  with  it  on  fair  and 
equitable  terms,  only  authorizes  such  arrangements  as  to  the  time  of  arrival 
and  departure  of  trains,  and  as  to  stations,  platforms,  and  other  facilities 
as  will  enable  such  companies  desiring  to  connect,  to  do  bo  without  detri- 
ment or  serious  inconvenience  to  the  Northern  Pacific  Company. 

Appeal  from  United  States  circuit  court  for  the  district  of 
Oregon. 

W.  W.  Cotton^  John  M,  Thurston^  and  Zera  Snow,  for  appel- 
lant. 

Ddphf  Bellinger^  Mallory  dt  Simon,  for  appellee. 

Before  McKenna,  Circuit  Judge,  and  Knowles  and  Hawley, 
District  Judges. 

MoEenna,  Circuit  Judge. — ^As  is  said  by  appellant's  coun- 
sel, "the  controversy  between  the  parties  in  this  suit  is 
mainly  one  of  law,  and  not  of  fact ; "  and,  succinctly  stating 
the  relations  of  the  parties,  also  said :  "  The  appellee  owns 
and  operates  a  line  of  railroad  extending  from  St. 
CM6fU  .  Paul,  Minnesota,  to  Portland,  Oregon,  passiug 
through  Tacoma  and  other  points  in  the  state  of  Washiugtou, 
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on  Puget  sound.  The  appellant  owns  and  operates  a  line  of 
railway  connecting  with  the  lines  of  the  appellee  at  Portland, 
and  extending  from  Portland  to  Granger,  Wyoming,  where  a 
connection  is  made  with  the  lines  of  the  Union  Pacific  Bail- 
way,  extending  thence  to  various  points  on  the  Missouri  river. 
The  appellee  and  appellant  are  therefore  competing  lines  in 
the  transportation  of  traffic  from  Missouri-river  points  to 
places  upon  the  Pacific  coast.  The  only  rail  connection  which 
the  lines  of  the  appellant  have  from  Portland  to  Puget  sound 
is  by  means  of  the  lines  of  the  appellee."  The  connection, 
however,  is  not  direct,  but  through  the  lines  of  the  Northern 
Pacific  Terminal  Company.  The  latter,  however,  are  leased 
to  appellee.  We  shall  consider  the  case  as  if  the  connection 
was  direct. 

The  bill  is  very  long.  In  substance,  it  charges  appellee 
with  discriminating  against  traffic,  passengers  and  freight, 
starting  east  of  a  given  meridian,  and  destined  for  Puget- 
sound  points  via  Portland,  Or.,  and  also  discriminating 
against  localities  situate  east  of  a  given  meridian.  There  is 
also  a  charge  that  facilities  are  given  to  the  Southern  Pacific 
Company  which  are  denied  to  appellant.  This  charge  is  not 
sustained  by  the  evidence,  and  may  be  dismissed  from  con* 
sideration.  The  discrimination  against  traffic  and  localities 
consists  in  receiving  goods  at  Portland  which  start  west  from 
the  meridian  in  cars  other  than  those  of  appellee  without  re- 
quiring payment  to  the  owners  of  the  cars  of  the  usual  mile- 
age, and  without  exacting  prepayment  of  freight,  while  goods 
which  start  east  of  the  meridian  are  denied  these  facilities ; 
and  in  receiving  through  tickets  issued  by  appellant  to  pas- 
sengers starting  west  of  the  meridian,  and  refusing  such  tickets 
issued  to  passengers  starting  east  of  the  meridian ;  the  condi- 
tion and  other  circumstances  of  the  freight  and  passengers 
being  the  same.  The  action,  appellant  contends,  is  contrary 
to  the  custom  and  practice  of  railroads  which  have  the  force 
of  law,  and  infringes  section  3  of  the  interstate-commerce  Act, 
so  called.    This  section  is  as  follows : 

^'  Sec.  3.  That  it  shall  be  unlawful  for  any  common  carrier 
subject  to  the  provisions  of  this  act  to  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  any  particular 

{>erson,  company,  firm,  corporation,  or  locality,  or  any  particu- 
ar  description  of  traffic,  in  any  respect  whatsoever,  or  to  sub- 
ject any  particular  person,  company,  firm,  corporation,  or  lo- 
cality, or  any  particular  description  of  traffic  to  any  undue  or 
unreasonable  prejudice  or  disadvantage  in  any  respect  what- 
soever. Every  common  carrier  subject  to  the  provisions  of 
this  act  shall,  according  to  their  respective  powers,  afford 
all  reasonable,  proper,  and  equal  facilities  for  tne  interchange 
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of  tra£Sc  between  their  respective  lines,  and  for  the  receivings 
forwarding,  and  delivering  of  passengers  and  property  to  and 
from  their  several  lines  and  those  connecting  therewith,  and 
shall  not  discriminate  in  their  rates  and  charges  between  such 
connecting  lines.  But  this  shall  not  be  construed  as  requir- 
ing any  such  common  carrier  to  give  the  use  of  its  tracks  or 
terminal  facilities  to  another  carrier  engaged  in  like  business.'' 

The  first  part  of  this  section  prohibits  preference  to  per- 
sons,  firms,  or  corporations,  and  to  localities  and  traffics,  and 
prohibits  the  subjecting  of  either  to  prejudice  or  disadvantage. 
The  evidence  shows  that  there  was  no  preference  given  any 
person,  firm,  or  corporation  in  the  sense  of  this  section,  and 
no  traffic  or  locality  is  complaining,  unless  the  complaint  of 
appellant  is  such.  But  we  do  not  think  it  is  competent  for  a 
railroad  company  to  appropriate  the  grievance  of  a  traffic  or 
locality  under  section  3,  and  complain  on  account  of  it. 

In  Express  Cases,  117  U.  S.  1,  23  Am.  &  Eng.  R.  Cas.  545, 
certain  railroad  companies  made  contracts  with  certain  ex- 
press companies  granting  th'em  facilities  on  their 
„^^  trains,  refusing  contracts  and  facilities  to  other  ex- 

press companies.  The  supreme  court  sustained 
the  railroad  companies,  reversing  the  judgment  of  the  circuit 
court  The  court  said  :  "  The  question  is  not  whether  these 
railroad  cars,  must  furnish  Ihe  general  public  with  reasonable 
express  facilities,  but  whether  they  must  carry  these  particu- 
lar express  carriers  for  the  purpose  of  enabling  them  to  do  an 
express  business  over  the  lines." 

And  again,  on  page  28,  117  U.  S.,  the  court  says :  "  If  the 
general  public  were  complaining  because  the  railroad  com- 
panies refused  to  carry  express  matter  themselves  on  their 
passenger  trains,  or  allow  it  to  be  carried  by  others,  different 
questions  would  be  presented.** 

And  the  court  further  said:  ''So  long  as  the  public  are 
served  to  their  reasonable  satisfaction,  it  is  a  matter  of  no  im- 
portance who  serves  them." 

This  language  is  applicable  to  the  case  at  bar.  Whether 
appellant  shall  unload  its  cars  at  Portland  as  an  alternative 
to  paying  car  mileage,  however  it  may  involve  expense  or  in- 
convenience  to  appellant,  is  not  necessarily  the  concern  of  the 
freight  or  its  shippers  or  the  locality  of  its  shipment.  When 
it  becomes  such,  a  complaint  will  no  doubt  be  made. 
None  now  is  made,  nor  does  it  appear  that  either  the 
traffics  or  localities  discriminated  against  are  even  competi- 
tors. In  Hozier  v.  Bailroad  Co.,  1  Railway  &  Canal  Traffic 
Cas.  p.  30,  of  the  traffic  act,  it  was  said :  "  It  provides  for  giv- 
ing undue  preference  to  parties  pari  passu  in  the  matter,  but 
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you  must  bring  them  into  competition  in  order  to  give  them 
an  interest  to  complain." 

In  Swindon,  M.  &  A.  R.  Co.  v.  Great  Western  R.  Co.,  4  Rail- 
way &  Canal  Traffic  Cas.  349,  it  is  implied  that  to  make  nndue 
preference,  traffic  must  go  between  same  places.  And  in  1 
Railway  &  Canal  Traffic  Cas.  32,  the  same  rule  is  asserted  as 
to  passengers.  To  construe  the  section  so  as  to  authorize  a 
railroad  to  complain  for  a  traffic  or  locality  would  seem  to 
confound  the  distinctions  made  by  it,  and  make  the  second 
part  of  it  superfluous.  The  regulation  of  the  roads  was  un- 
doubtedly in  the  interest  of  their  customers,  but  it  left  them 
powers  and  privileges  between  themselves  which  might  affect 
their  customers ;  indeed,  left  powers  and  privileges  in  them 
as  regards  their  customers,  because  all  favor  and  all  discrimi- 
nation is  not  forbidden,  even  between  them. 

This  view  takes  out  of  consideration  the  rights  of  the  traffic 
originating  and  the  rights  of  localities  situate  east  of  a  given 
meridian,  and  confines  the  inquiry  to  the  rights  and  obliga- 
tions of  the  railroads  between  themselves  under  the  second 
paragraph  of  the  section. 

As  an  aid  to  the  interpretation  of  this  paragraph,  a  number 
of  cases  which  arose  under  the  English  act  are  cited  bv  appel- 
lant They  are  not  of  much  assistance.  The  English  act  is 
different  from  ours.  It  is  fuller  and  more  precise.  There  is 
little  or  no  ambijguity  about  ii  At  any  rate,  our  act  is  differ- 
ent, and  the  difference  has  been  construed  as  substantial. 
Little  Rock  &  M.  R  Co.  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  41 
Fed.  Rep.  559,  42  Am.  &  Eng.  R.  Cas.  490,  and  Kentucky  &  I. 
Bridge  Co.  v.  Louisville  &  N.  R.  Co.,  37  Fed.  Rep.  567.  See 
also  the  first  decisions  of  the  Interstate  Commerce  Commission. 
But  in  Little  Rock  &  M.  R.  Co.  v.  East  Tennessee,  Y.  &  G.  R. 
Co.,  3  Interst.  Commerce  Com.  R.  1,  the  commission  holds 
that  our  act  was  intended  to  effect  similar  results,  but  omitted 
the  machinery  to  accomplish  them.  It  woald  seem  like  better 
reasoning  to  assume  that,  if  congress  had  intended  the  dame> 
results  as  the  English  act,  having  it  and  its  history  and  con- 
struction before  them,  it  would  have  adopted  its  language  and 
machinery,  and  made  the  results  certain. 

We  get  little  light,  therefore,  from  the  English  act  or  de- 
cisions, and  not  much  from  the  debates  in  congress.  There^ 
was  little  or  no  comment  on  section  3.  Section  4  (the  long- 
and  short-haal  provisions)  appeared  to  have  engaged  almost 
exclusive  attention.  Senator  Cullom,  who  had  charge  of  the 
bill  in  the  senate,  said:  "The  third  section  is  broader  and 
more  general  in  its  terms,  and  should  perhaps  have  been 
made  the  second  section,  as  it  contains  a  general  prohibition 
of  every  variety  of  unjust  discrimination.  The  section  covers 
61  A.  &  E.  B.  Cas.— 5 
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all  subjects.  The  first  paragraph  prohibits  the  giving  of  any 
undue  or  unreasonable  preference  to  any  particular  person  or 
locality,  or  to  any  particular  description  of  traffic  in  any  re- 
spect whatever.  *  *  *  The  language  adopted  in  this  para- 
graph is  substantially  that  of  the  English  statute  on  the  sub- 
ject, which  has  been  repeatedly  construed  by  the  English 
courts,  so  that  its  meaning  has  been  practically  established. 
The  second  part  of  the  section  is  modeled  in  part  upon  the 
English  and  in  part  upon  similar  statutes  in  several  of  the 
states.  Its  purpose  is  to  require  railroads  to  furnish  connect- 
ing roads  all  reasonable  and  proper  facilities  for  the  inter- 
change of  traffic  that  may  be  necessary  for  the  convenience  of 
the  public,  and  to  prevent  one  road,  or  a  combination  o{ 
roads,  from  '  freezing  out '  connecting  lines  by  refusing  to  ac- 
cept from  it,  or  deliver  traffic  to  it,  upon  any  terms,  as  has 
been  done."  Senator  Cullom's  Speech  Explaining  the  Bill, 
section  1,  p.  3577,  Cong.  Eec.  49th  Cong.,  April  15,  1886. 

This  is  not  very  explicit.  The  first  part  of  section  3,  he 
says,  is  adopted  from  the  English  statute,  and  that  its  mean- 
ing has  been  practically  established.  So  far,  so  good.  But 
the  second  part  is  selected  from  the  English  and  certain 
states'  statutes,  and,  besides,  very  important  language  is 
omitted  which  is  in  the  English  statute.  And,  as  Justice 
Field  states :  ''  Whenever  an  intention  has  been  manifested, 
in  the  creation  of  railway  charters,  that  a  connecting  com- 
pany shall  have  the  power  to  run  its  cars  over  the  lines  of 
another,  or  to  require  one  companv  to  haul  over  its  lines  the 
cars  of  another,  such  intention  has  been  expressed  in  un- 
equivocal terms,  such  as  is  found  in  the  constitutions  or 
statutes  of  several  of  the  states  respecting  railway  com- 
panics  which  is  substantially  in  these  terms :  *  And  they  shall 
receive  and  transport  each  other's  passengers,  tonnage,  and 
cars,  loaded. or  empty,  without  delay  or  discrimination.'" 

Senator  CuUom  stated  the  evil  which  was  to  be  remedied. 
Bailroads  had  refused  to  accept  or  deliver  traffic  on  any 
terms,  and  thereby  froze  out  connecting  lines.  This  the  act  was 
intended  to  correct,  and  did  correct.  But  confining  it  to  this, 
appellant  contends,  makes  no  advance  on  the  common  law ; 
and  that,  under  the  latter,  the  appellee  was  bound  to  carry 
freight  in  its  own  cars,  and  that,  therefore,  congress  intended 
to  impose  a  duty  beyond  that.  This  is  begging  the  question 
somewhat,  and  does  not  consider  the  distinction  between 
rights  and  remedies ;  but  whether  the  common  law  required  a 
railroad  company  to  carry  freight  delivered  to  it  by  another 
we  need  not  consider.  The  fact  was,  as  said  by  Senator  Cul- 
lom,  it  was  not  done,  and  the  act  was  deemed  necessary  to 
compel    it.      Whether    common-law    rights    were    enlarged 
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thereby  or  only  affirmed  we  need  not  decide.  If  we  assume 
the  former,  as  appellant  has,  we  cannot  also  assume  that  the 
independence  of  the  roads  between  themselves  was  entirely 
destroyed.  Not  all  preference  is  prohibited — only  undue  and 
unreasonable  preference;  and  the  facilities  which  are  re- 
quired to  be  granted  have  two  limitations:  They  uareaMAabie 
do  not  include  tracks  and  terminal  faciiities,  and  diserimiua- 
they  must  be  reasonable  and  proper.  How  must  *■®■•• 
the  latter  be  determined?  Surely  not  only  of  themselves, 
but  in  the  circumstances,  and  these  must  include  the  proper 
interests  of  the  road  from  which  the  facilities  are  required. 
Any  other  construction  would  be  too  abstract,  and  we  concur 
in  the  opinion  of  the  learned  justice  who  rendered  the  judg- 
ment of  the  circuit  court  ''that  the  refusal  to  transport 
freight  on  foreign  cars,  where  the  freight  originated  east  of 
the  ninety-seventh  meridian,  when  its  own  cars  were  not  in 
use,  but  were  free  to  be  employed  in  the  transportation  de- 
sired, or  was  made  where  a  transfer  of  freight  would  not  have 
been  injurious  to  it,  can  in  no  respect  be  deemed  an  unreason- 
able  discrimination  against  the  complainant,  or  a  denial  to  it 
of  reasonable  and  proper  facilities.*' 

Of  course,  if  appellant's  construction  of  section  3  be  cor- 
rect, and  it  can  compel  appellee  to  receive  one  car,  by  the 
same  right  it  may  compel  the  receipt  of  many,  and  what 
more  would  be  necessary  to  take  the  use  of  tracks?  We 
think  nothing.  The  attachment  of  the  locomotive  would  only 
affect  the  degree  of  use.  The  same  conclusion  was  reached 
after  a  careful  consideration  of  all  the  cases  by  the  circuit 
court  of  the  eighth  circuit  in  Little  Bock  &  M.  B.  Co.  v.  St. 
Louis,  L  M.  &  S.  Ry.  Co.,  59  Fed.  Rep.  408.  A  construction 
which  permits  the  use  of  tracks  we  are  forbidden  to  enter- 
tain. 

Of  the  complaint  of  appellant  that  appellee  denies  it  facili- 
ties for  passenger  traffic  in  refusing  to  honor  tickets  or  cou- 
pons for  passage  over  appellee's  lines  north   of   Portland 
issued  by  it,  the  lower  court  said:  "It  is  sufficient  to  say 
there  is  no  evidence  to  support  it.     The  practice  of  railway 
companies  operating  connecting  lines  to  honor  tickets  or  cou- 
pons for  passage  over  their  respective  lines  issued 
by  a  connecting  company,  which  is  very  general,  is  Tieketiof  cob- 
founded  entirely  upon  arrangements  between  the  ■•««»»  !«»••• 
connecting  companies.    In  the  absence  of  such  ar- 
rangements, there  is  no  obligation  on  the  part  of  either  com- 
pany to  honor  tickets  issued  by  the  other.    All  the  witnesses 
examined  on  this  point  concur  in  their  statements  in  this  re- 
spect." 
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We  concur  in  this  statement  and  the  conclusion  of  the 
court 

Appellant  further  urges  that  the  facilities  which  it  asks  of 

appellee  are  required  to  be  given  by  the  fifth  sec- 

B^co! VuBiiig  *^^^  ^^  *^®  *^'  iiicorporating  the  Northern  Pacific 

eoBiieetirai.      Bailroad  Company,  which  contains  the  following 

Jjrovision:  "It  shall  be  the  duty  of  the  Northern 
road  Company  to  permit  any  other  railroad  which 
shall  be  authorized  to  be  built  by  the  United  States  or  by  the 
legislature  of  any  territory  or  state  in  which  the  same  may  be 
situated  to  form  running  connections  with  it  on  fair  and 
equitable  terms.*' 

In  answering  this  contention  we  can  do  no  better  than  to 
adopt  the  language  of  Justice  Field  :  "  The  running  connec- 
tion/' he  said,  ''  which  must  be  permitted  by  the  defendant  is 
not,  as  contended  by  complainant's  counsel,  a  running  over  its 
Une,  but  only  in  connection  with  it,  a  provision  intended  to  se- 
cure the  transportation  and  exchange  of  freight  between  con- 
necting  lines,  and  not  the  use  of  each  other's  roads  by  the 
cars  of  such  companies.  *  *  *  We  are  of  opinion  that  a  run- 
ning connection  of  one  road  with  another,  within  the  meaning 
of  the  defendant's  charter,  only  includes  such  arrangements 
as  to  the  time  of  arrival  and  departure  of  trains,  and  as  to 
stations,  platforms,  and  other  facilities,  as  will  enable  com- 
panies desiring  to  connect  to  do  so  without  detriment  or 
serious  inconvenience." 

The  effect  of  a  custom  among  railroads  to  grant  the  facili- 
ties contended  for  we  have  not  considered,  because  the  exist> 
ence  of  such  a  custom  is  not  established  by  the  evidence. 
The  finding  of  Justice  Field  on  the  facts  seems  to  be  con- 
curred in  by  Judge  Deady.  His  dissent  is  based  entirely  on 
a  different  interpretation  of  section  3  of  the  Interstate-com- 
merce Act,  and  of  section  6  of  the  act  incorporating  the 
Northern  Pacific  Bailroad  Company. 

Judgment  is  therefore  affirmed. 

Discrimination  Between  Connecting  Lines— Interstate-commerce  Act^ — 
See  New  York  &  Northern  R.  Go.  «.  New  York  &  New  England  R.  Co. 
(C.C.),  53  Am.  &  £ng.  R.  Cas.  7,  and  note  14;  Little  Rock  &  Memphis  R. 
Co.  V,  East  Tennessee,  Virginia  &  Georgia  R.  Co.  (C.C.),  49  Am.  &  Eng. 
R  Cas.  28,  and  note  86.  Note  Interstate  Commerce  Commission  «.  Texas 
Pacific  R.  Co.  ante  p.  48,  and  note,  57. 
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St.  Joseph  &  Grand  Island  B.  Ck). 

V. 

Palmeb. 

(88  Nd^asha,  468.) 

Actions  Againtt  Carriers— Effect  of  interstate-commerce  Act  on  Jurisdic- 
tion of  State  Courts. — ^The  state  courts  have  not  lost  their  jurisdiction  of 
the  subject-matter  of  actions  against  carriers  because  of  interstate  ship- 
ments, by  reason  of  the  fact  that  congress  has  legislated  upon  the  subject. 

Power  of  Carrier  to  Limit  its  Liabiiity. — A  railroad  company,  in  the  car- 
riage of  goods,  is  subject  to  the  liability  of  a  common  carrier,  and  must 
answer  for  all  losses  not  occasioned  by  the  act  of  God  or  the  public  enemy, 
and  cannot,  in  this  state,  by  special  contract,  limit  or  relieve  itself  from 
this  liability. 

Same — Contract  of  Carriage  from  Point  Within  to  Point  Without  the 
State. — The  fact  that  the  contract  was  for  the  carriage  of  goods  from  a 
point  in  this  state  to  a  point  in  another  state  does  not  change  the  rule. 

Ebbob  to  Adams  conntj  district  court. 
John  M.  Thurston^  W.  B.  Kelly ^  and  E.  P.  Smith,  for  plaint- 
iff in  error. 

John  M.  Ragan,  for  defendant  in  error. 

Ibvine,  C. — The  plaintiff  in  error  was  a  railroad  company 
operating  a  line  of  railroad  between  St.  Joseph,  Mo.,  and 
Grand  Island,  Neb.,  and  passing  through  the  city 
of  Hastings,  Neb.  In  December,  1889,  certain  ^^^  "*»*•*• 
goods  were  loaded  into  a  car  at  Hastings  for  shipment  to 
Grant's  Pass,  Or.  These  goods  consisted  of  furniture,  wear- 
ing apparel,  and  household  goods,  belonging  partly  to  one 
Pardee,  and  partly  to  one  Hart,  and  of  a  stock  of  drugs  and 
drug-store  fixtures  belonging  to  the  defendant  in  error, 
Palmer.  The  goods  were  carried  to  Grand  Island  by  the 
plaintiff  in  error,  and  there  turned  over  to  the  Union  Pacific 
Kailway  Company,  on  the  line  of  whose  road  the  car  was 
wrecked,  and  no  part  of  the  goods  was  ever  delivered  at 
Grant's  Pass.  Pardee  and  Hart  assigned  their  claim  to 
Palmer,  who  brought  suit  in  the  district  court  of  Adams 
county  to  recover  damages  for  the  loss  of  the  goods. 

The  petition  of  the  plaintiff  below,  in  addition  to  the  fore- 
going facts,  which  are  undisputed,  pleads,  among  other 
things,  that  Palmer,  Pardee,  and  Hart  entered  into  a  verbal 
contract  with  the  defendant  to  transport  said  goods  and  prop- 
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erty  to  Grant's  Pass,  and  there  safely  deliver  them  in  10  days, 
in  consideration  of  the  sam  of  $200,  and  that  after  the  goods 
were  loaded  into  the  car  a  paper  was  presented  to  Pardee  for 
signature,  and  he  signed  it  oelieving  it  to  be  a  receipt,  and  in 
ignorance  of  certain  clauses  therein  contained  ;  that  after  the 
goods  were  turned  over  to  the  railroad  company  for  ship- 
ment, and  the  freight  of  $200  paid,  the  railroad  company's 
agent  stated  to  the  owners  that  the  $200  might  not  be  enough 
to  pay  the  freight,  and  extorted  from  the  owners  a  promise 
that,  in  case  the  freight  should  exceed  $200,  they  would  pay 
the  excess  ;  that  the  paper  referred  to  was  not  the  contract  of 
shipment,  but  that  the  contract  was  as  first  stated,  and  that 
the  contents  and  limitations  of  the  paper  were  fraudulently 
concealed  from  the  owners  of  the  goods.  The  paper  referred 
to  was  in  fact  a  bill  of  lading,  and  the  clauses  in  regard  to 
which  fraud  was  alleged  were  two:  The  first  was  that  the 
railroad  company  assumed  no  liability  beyond  the  end  of 
its  own  line ;  that  is,  at  Grand  Island,  Neb.  The  other  is  as 
follows :  "  One  car  emigrant  outfit  O.  R.  Rel'd  val.  of  $5  per 
cwt.  in  case  of  total  loss  S  L  &  0." 

The  answer,  so  far  as  it  is  material,  may  be  analyzed  as  fol- 
lows :  First.  That  the  railroad  was  engaged  in  the  business 
of  interstate  commerce,  and  that  this  was  an  interstate  ship- 
ment, and  not  within  the  jurisdiction  of  the  state  courts. 
Second.  That  the  bill  of  lading  constituted  the  contract  be- 
tween the  parties,  that  the  first  provision  quoted  exempted 
the  defendant  beyond  the  end  of  its  own  line,  and  that  there 
was  no  fraud  or  concealment.  Further,  that  the  somewhat 
cabalistic  letters  and  words  quoted  from  the  bill  of  lading 
meant,  and  were  understood  to  mean,  owner's  risk  released  to 
the  value  of  five  dollars  per  hundredweight  in  case  of  total 
loss,  and  that  the  shippers  were  to  load  and  count  the  goods. 
Third.  That  the  contract  between  the  parties  contemplated 
merely  the  shipment  of  an  emigrant  outfit,  which  was  under- 
stood to  mean  household  goods  alone,  and  that  the  stock  of 
drugs  was  fraudulently  loaded  into  the  car ;  the  established 
rate  on  a  car  containing  drugs  being  very  much  greater  than 
the  established  rate  on  an  emigrant  outfit.  Fourth.  That, 
under  the  Interstate-commerce  Law,  false  representions  as  to 
the  contents  of  the  package,  with  the  consent  and  connivance 
of  the  carrier  or  its  agent,  is  constituted  a  misdemeanor,  and 
bars  the  plaintiff  from  relief. 

The  evidence  upon  the  part  of  the  plaintiff  tends  to  show 
that  Pardee  and  Hart  went  to  the  agent  of  the  company  at 
Hastings,  stating  to  him  that  they  wished  to  ship  their  house- 
hold goods  and  stock  of  drugs,  and  asked  him  for  the  rate  to 
Grant's  Pass  upon  the  car  load ;  that  the  agent  informed 
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them  that  the  rate  would  be  $200,  and  that  there  would  be 
nothing  to  pay  at  the  other  end  of  the  line ;  that  thereupon 
the  goods  were  loaded  upon  a  car  furnished  by  the  railroad 
company  for  that  purpose ;  that,  after  the  loading  was  com- 

Elete,  Pardee  and  Palmer  went  to  the  agent  for  the  bill  of 
kding ;  that  the  a^ent  told  them  that,  inasmuch  as  the  drugs 
had  been  loaded  upon  the  car,  he  was  not  sure  that  $200 
would  pay  the  freight,  but  that  he  would  mark  upon  the  bill 
of  lading  a  receipt  for  the  $200,  to  apply  on  the  freight,  and  if 
there  was  more  to  pay  it  must  be  paid  at  the  other  end ;  that 
they  consented  to  this  because  there  was  no  other  course  left 
open  to  them ;  that  the  bill  of  lading  was  then  handed  to 
them,  and  Pardee  signed  it,  none  of  the  owners  reading  its 
conditions,  or  having  his  attention  called  thereto.  Upon  the 
part  of  the  railroad  company  the  testimony  tends  to  show 
that,  at  the  first  interview,  nothing  was  said  about  the  stock  of 
drugs,  but  that,  when  Pardee  came  for  the  bill  of  lading,  the 
agent  told  him  that  he  would  not  give  him  a  clear  bill  of  lad- 
ing, for  he  had  reason  to  believe  that  **  there  was  other  stuff 
in  the  car  besides  household  goods,"  but  would  accept  $200, 
to  be  applied,  the  owners  to  pay  the  difference  at  the  other 
end ;  that  Palmer  then  handed  him  $200,  and  Pardee  signed 
the  bill  of  lading  in  duplicate. 

The  case  was  submitted  to  the  jury  under  long  instructions, 
the  general  effect  of  which  was  to  submit  the  question  as  to 
whether  the  oral  agreement  pleaded,  or  the  bill  of  lading,  con- 
stituted the  contract  between  the  parties ;  further,  to  in- 
struct the  jury  that  under  the  laws  of  this  state  no  limitations 
upon  the  liability  of  a  common  carrier  could  be  imposed,  ex- 
cept upon  proof  that  such  limitations  had  been  called  to  the 
attention  of  the  shipper,  and  by  him  expressly  assented  to, 
and  submitted  to  the  jury  whether  or  not  attention  had  been 
called  to  the  limitations  and  assent  obtained.  There  was  a 
verdict  for  the  plaintiff  in  the  sum  of  $5,461.53. 

1.  The  question  of  jurisdiction  was  first  raised  by  demurrer 
to  the  petition,  and  then  by  answer.     The  theory  of  the  rail- 
road company  in  this  regard  seems  to  be  that,  the  shipment 
being  from  one  state  to  another,  it  became  sub- 
ject solely  to  the  laws  of  the  United  States.     If  jarisdietion  or 
that  were  so,  it  would  not  oust  the  court  of  juris-  fute  eoorts. 
diction.     It  would  only  determine  upon  what  prin- 
ciples of  law  the  rights  of  the  party  would  depend.     The  rec- 
ord shows  that  an  attempt  was  made  to  remove  the  case  to 
the  federal  court;  that  the  court  refused  to  order  the  re-' 
moval.    Nevertheless,  it  would  appear  that  an  order  of  re- 
moval must  have  been  obtained  from  some  source,for  there  is  in 
the  record  an  order  of  the  federal  court  remanding  the  case  to 


72       ST.  JOSEPH  &  GRAND  ISLAND  R.  00.  V.  PALMER.  [VOL.  61 

the  district  court  of  Adams  county.  These  proceediugs  are  a 
part  of  the  law  of  the  case  and  conclusiyeiy  determine  the 
question  of  jurisdiction  in  favor  of  the  plaintiff. 

2.  The  questions  of  law  in  regard  to  the  transaction  are  dis- 
cussed in  the  briefs  under  a  number  of  heads  relating  to  ob- 
jections to  the  evidence,  and  to  the  instructions  of  the  court. 
To  state  each  in  its  order  would  consume  much  space,  and  a 
detailed  consideration  is  unnecessary,  for  the  reason  that  all 
these  exceptions  and  assignments  of  error  relate  to  a  very  few 
main  questions. 

Great  stress  is  laid  upon  the  point  that  the  bill  of  lading 
must  be  treated  as  the  conclusive  evidence  of  the  contract 
between  the  parties,  and  that  parol  evidence  was  not  admis- 
sible to  show  a  prior  verbal  contract  contrary  to  the  terms  of 
the  bill  of  lading.  In  this  connection  it  is  also  urged  very 
strenuously  that  the  court  erred  in  submitting  the  question 
raised  by  this  evidence  to  the  jury  ;  further,  it  is  urged  that 
the  instructions  to  the  court  are  conflicting ;  and,  still  further, 
that  the  limitations  imposed  by  the  bill  of  lading  upon  the 
carrier's  liability  are,  upon  principles  of  common  law,  valid 
obligations,  and  that  they  must  be  enforced,  in  the  absence  of 
actual  misrepresentations  or  concealment,  which,  it  is  con- 
tended, the  evidence  does  not  establish.  Numerous  authori- 
ties are  cited  upon  both  sides  upon  these  points. 

A  single  consideration  disposes  of  all  of  these  questions. 
Under  the  law  of  Nebraska,  whatever  the  law  may  be  else- 
Powerof  where,  it  is  beyond  the  power  of  a  common  carrier, 
carrier  to  by  such  provisions  as  appear  in  the  bill  of  lading, 
iiniu  liability.  — assuming  it  to  be  the  contract  of  the  parties, — 
to  so  limit  its  liability. 

In  Bailroad  Co.  v.  Washburn,  5  Neb.  117,  it  is  said :  "  The 
common  law  fixes  the  degree  of  care  and  diligence  due  from 
railroad  companies  as  common  carriers  ;  and  a  failure  to  ex- 
ercise this  care  and  diligence  is  negligence,  without  any  legal 
distinction,  as  being  gross  or  ordinary."  That  the  better 
rule  of  law,  sustained  by  the  weight  of  authority,  is  that  "it 
is  against  the  policy  of  the  law  to  allow  stipulations  which 
will  relieve  the  company  from  the  exercise  of  that  care  and 
diligence,  or  which,  in  other  words,  will  excuse  them  for  neg- 
ligence in  the  performance  of  that  duty."  This  case  arose  be- 
fore the  constitution  of  1875  went  into  force. 

By  article  11,  §  4,  of  that  constitution,  it  is  provided  that 
''the  liability  of  railroad  corporations  as  common  carriers 
shall  never  be  limited."  While  the  writer  might,  if  the  ques- 
tion were  a  new  one,  construe  this  provision  as  simply  a  re- 
striction upon  the  legislature  against  the  limitation  of  carriers' 
liability  by  law,  and  not  as  preventing  such  limitation  by 
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special  contract^  the  question  is  no  longer  an  open  one,  and 
has  otherwise  been  determined. 

In  Bailroad  Co.  v.  Yandeventer,  26  Neb.  222,  37  Am.  &  Eng. 
B.  Cas.  651,  by  contract,  the  railroad  company  sought  to  re- 
Ueye  itself  from  liability  for  injury  to  live  stock,  unless  no- 
tice in  writing  were  given  before  the  removal  of  the  stock 
from  its  place  of  delivery.  This  provision  of  the  constitution 
was  there  considered  and  discussed.  The  court,  speaking 
through  Judge  CoBB,  says :  ''  So  I  conclude  that  the  object 
and  intent  of  the  convention  in  proposing,  and  of  electors  in 
adopting,  this  provision  of  the  constitution  here  referred  to,  was 
to  put  it  out  of  the  power  of  railroads,  as  common  carriers, 
to  &mit  their  liabiUty  as  such  bj  special  agreement  with  ship- 
pers,  and  thus  remove  from  their  officers  and  agents  all  temp- 
ation  to  effect  such  exemption  from  liability,  and  the  loss  and 
damage  to  property  which  might,  of  necessity,  follow  the  re- 
lease of  their  responsibility,  and  that  of  their  agents,  therefor. 
See  Bailroad  Co.  v.  Washburn,  5  Neb.  117,  a  case  which  arose 
under  the  old  constitution,  but  heard  in  this  court  under  the 
new." 

In  addition  to  this  constitutional  provision,  section  111,  c. 
16,  Comp.  St.,  provides  that  "  any  railroad  companies  receiv- 
ing freight  for  transportation  shall  be  entitled  to  the  same 
rights  and  be  subject  to  the  same  liability  as  common  car- 
riers." This  is  a  portion  of  the  general  incorporation  act, 
under  which  the  plaintiff  in  error  derives  its  existence  as  a 
corporation."  Comp.  St.  c.  72,  art.  1,  §  6,  provides  :  "  No  no- 
tice either  express  or  implied  shall  be  held  to  limit  the  lia- 
bilities of  any  railroad  company  as  common  carriers  unless 
they  shall  make  it  appear  that  such  limitation  was  actually 
brought  to  the  knowledge  of  the  opposite  party  and  assented 
to  by  him  or  them  in  express  terms  before  such  limitation 
shall  take  effect." 

This  section  was  discussed  by  the  court  in  Bailroad  Co.  v. 
Marston,  30  Neb.  241,  and  held  to  apply  to  just  such  a  case  as 
this,  where  the  limitation  was  contained  in  a  bill  of  lading  which 
the  shipper  alleged  was  given  after  the  making  of  an  oral  con- 
tract for  shipment.  Irrespective,  then,  of  the  question  as  to 
whether  there  was  an  oral  contract,  or  whether  such  oral  con- 
tract or  the  bill  of  lading  constituted  the  final  arrangement  be- 
tween the  parties,  the  law  of  this  state  is  settled  that  a  com- 
mon carrier  cannot,  even  by  the  terms  of  an  express  contract, 
relieve  itself  of  its  common-law  liability. 

It  is  said  that  at  common  law  the  common  carrier  is  not  lia- 
ble for  loss,  in  the  absence  of  special  contract,  beyond  the 
?3int  at  which  it  delivers  the  goods  to  a  connecting  carrier, 
o  this  it  should  be  added  that  the  contract  of  the  shipper 
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was  with  the  carrier  first  receiving  the  goods,  and  if  such  car- 
rier undertook  to  deliver  the  goods  at  their  destination,  even 
though  it  contemplated  doing  so  through  intermediate  car- 
riers, it  assumed  a  liability  of  such  character  for  every  part 
of  the  route.  Many  cases  hold  that  receiving  goods  marked 
for  a  point  beyond  the  end  of  the  receiving  carrier's  route  is 
evidence  of  a  contract  to  deliver  them  as  marked. 

In  this  case  the  bill  of  lading  was  executed  in  duplicate.  In 
one  of  the  copies  the  destination  was  left  blank.  In  the  othei\ 
the  language  was :  '*  Beceived  of  Palmer  and  Pardee  the  fol- 
lowing-described package,  in  apparent  good  order,  marked 
and  consigned  as  noted  below,  contents  and  value  unknown, 
to  be  transported  to  Grant's  Pass,  Or.,  and  delivered  at  the 
railroad  depot  at  that  point."  Both  copies  in  writing  show 
that  the  goods  were  consigned  to  Pardee  at  Grant's  Pass,  Or. 
The  negotiations  as  to  the  freight  were,  according  to  the  un- 
contradicted testimony,  with  a  view  to  prepayment  all  the  way 
through.  Hastings  was  only  24  miles  from  Grand  Island, 
where  the  car  was  delivered  to  the  Union  Pacific ;  and  the 
$200  received  by  the  railroad  company,  if  not  intended  as  a 
full  prepayment  of  the  freight  to  Oregon,  was  certainly  in- 
tended to  apply  on  the  freight  throughout  the  whole  dis- 
tance. 

There  is  no  possible  view  of  the  evidence  from  which  it 
could  be  inferred  that  the  railroad  company  had  only  con- 
tracted to  deliver  the  goods  to  the  next  carrier. 

3.  The  plaintiff  in  error  seeks  to  avoid  the  effect  of  these 
constitutional  and  statutory  enactments  and  judi- 
intoraute  ^^^^  Construction  by  pleading  and  arguing  the  ef- 
eommeree  act.  fect  of  the  act  of  congress  known  as  the  "  Interstate- 
Commerce  Law,"  and  amendments  thereto.  The 
particular  provision  relied  upon  is  from  the  act  of  1889,  as 
follows  :  "  Any  person  or  any  officer  or  agent  of  any  cor- 
poration or  company  who  shall  deliver  property  for  transpor- 
tation to  any  common  carrier,  subject  to  the  provisions  of  this 
act,  or  for  whom  as  consignor  or  consignee  any  such  carrier 
shall  transport  property,  who  shall  knowingly  and  wilfully^ 
by  false  billing,  false  classification,  false  weighing,  false  rep- 
resentations of  the  contents  of  the  package,  or  false  report  of 
weight,  or  by  any  other  device  or  means,  whether  with  or 
without  the  consent  or  connivance  of  the  carrier,  its  agent  or 
servant,  obtain  transportation  for  such  property  at  less  than 
the  regular  rates  then  established  and  in  force  on  the  line  of 
transportation,  shall  be  deemed  guilty  of  fraud,  which  is  here- 
by declared  to  be  a  misdemeanor,  and  shall,  upon  conviction 
thereof,  in  any  court  of  the  United  States  of  competent  juris- 
diction within  the  district  within  which  such  offense  was  com- 
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mittedy  be  snbject,  for  each  offense,  to  a  fine  of  not  exceeding 
$5000  or  imprisonment  in  the  penitentiary  for  a  term  not  ex- 
ceeding two  years,  or  both  in  the  discretion  of  the  court." 

Conceding  that  the  construction  of  such  acts  into  misde- 
meanors should  render  the  contract  contrary  to  public  policy, 
to  such  an  extent  as  to  deprive  the  shipper  of  his  remedy 
against  the  carrier,  the  evidence  wholly  fails  to  make  out  a 
case  within  the  section  quoted.  Whatever  false  billing  there 
may  have  been  was  by  the  company  itself,  as  all  the  evidence 
shows  that  the  agent  knew  before  the  car  was  moved  after 
loading  that  it  contained  articles  other  than  household  goods. 
Under  the  most  favorable  construction  of  the  evidence  on  be- 
half of  the  railroad  company,  if  there  was  any  false  represen- 
tation as  to  the  contents  of  the  "  package,"  its  true  contents 
were  known  before  the  railroad  company  took  charge  of  the 
car,  and  an  agreement  was  made  for  the  payment  of  any  addi- 
tional freight  by  reason  of  the  introduction  of  drugs  into  the 
car. 

We  cannot  see,  therefore,  how  this  section,  conceding  it  to 
have  the  effect  claimed  for  it  by  plaintiff  in  etror,  could 
affect  the  right  of  recovery.  To  give  it  such  effect  would  be 
to  declare  that  the  section  quoted  absolutely  protects  a  rail- 
road company  from  liability  in  any  case  where  the  shipper 
uses  general  terms  in  describing  the  goods  to  the  carrier  or 
agent,  and  the  agent  pharaphrases  such  language  into  a  tech- 
nical phrase,  and  such  phrase  does  not  correctly  describe  the 
goods,  or  where  the  carrier's  agent,  of  his  own  volition,  makes 
false  statements  of  the  character  of  the  shipment.  The  sec- 
tion referred  to  was  chiefly  designed  as  a  restriction  upon  the 
carrier.  Its  whole  aim  was  to  prevent  false  billing  or  false 
representation  in  order  to  conceal  discriminations  in  favor  of 
particular  shippers.  It  was  not  intended,  and  should  not  be 
construed,  as  a  means  of  relieving  a  carrier  from  liability  be- 
cause its  own  agents  have  committed  an  error. 

But  it  is  argued  that,  upon  general  grounds,  the  whole  <3ub- 
ject-matter  of  interstate  transportation  was  by  the  constitu- 
tion placed  within  the  power  of  congress,  and 
that  congress,  having  enacted  the  Interstate-com-  "^  *^*  *"' 
merce  Act,  assumed  such  jurisdiction,  and  thereby  nullified 
existing  state  laws  ;  that  not  only  the  acts  of  congress  must  be 
treated  upon  these  subjects,  as  the  supreme  law  of  the  land,  but 
that  the  decisions  of  the  federal  court  must  be  accepted  as  the 
final  statements  of  the  law,  prevailing  against  state  statutes 
and  state  decisions.  Without  discussing  the  question  as  to 
whether  the  federal  decisions  are  opposed  to  the  constitu- 
tional and  statutory  provisions  of  this  state,  referred  to,  it  is 
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sufficient  to  say  that  we  cannot  accept  the  theory  of  the  rail- 
road company,  as  above  outlined. 

It  is  admitted  in  the  pleading  that  the  company  is  a  corpo* 
ration  organized  under  the  laws  of  the  state  of  Nebraska.  The 
time  of  this  organization  does  not  appear,  but  the  statutory 
provisions  date  from  the  very  earliest  period  of  the  state's 
history.  The  statute  quoted  above  is  a  portion  of  the  general 
incorporation  act  relating  to  railroads,  the  act  under  which 
this  company  derives  its  right  to  exist.  To  say  that  an  act 
of  congress-especiallv,  one  not,  in  express  terms,  contrary  to 
these  provisions — shall  be  given  the  effect  of  nullifying  them, 
would  be  to  say  that  this  state  must  cease  to  exercise  its  sov- 
ereign powers  of  creating  corporations  for  railroad  purposes, 
else  it  must  content  itself  with  creating  such  corporations  ab- 
solutely untrammeled  by  conditions,  or  permit  them  to  exist 
subject  only  to  such  conditions  as  the  congress  of  the  United 
States  may  see  fit  to  impose. 

While  this  state  forms  a  constituent  part  of  the  Union,  under 
its  present  constitution,  this  court  should  never  yield  its  con- 
sent to  such  a  doctrine.  If  such  be  the  law,  it  must  be  de- 
clared by  another  tribunal;  and,  in  case  it  should  be  so 
declared,  the  exercise  by  the  state  of  its  sovereign  power  of 
creating  such  corporations  should,  from  every  motive  of  self- 
preservation,  cease. 

4.  In  addition  to  the  general  verdict  rendered  by  the  jury, 
there  was  an  attempt  to  have  certain  special  findings  returned. 
,  _  .  ^  One  of  the  errors  assigned  is  the  refusal  of  the 
flAdimn  court  to  mark  upon  the  margin  of  the  submission 

of  those  findings  the  word  "  given."  If  the  submis- 
sion of  these  findings  amounted  to  an  instruction,  the  objec- 
tion would  be  purely  technical,  and  the  refusal  of  the  court  to 
use  the  word  **  given  '*  could  not  operate  to  the  prejudice  of 
the  plaintiff  in  error.  Instead  of  marking  the  submission 
given,  the  court  made  a  note  as  follows :  '*  As  I  have  said  in 
the  attached  submission,  I  submit  these  special  findings  for 
you  to  pass  upon ;  and,  in  the  opinion  of  this  court,  it  would 
be  the  grossest  kind  of  error  to  attempt  to  control  your  dis- 
cretion m  passing  on  these  special  findings."  There  also  ap- 
pears* to  have  been  indorsed  upon  the  questions  submitted  a 
quotation  of  that  portion  of  the  statutes  whereby  it  is  per- 
mitted to  the  jury,  in  their  discretion,  to  return  a  general  or 
special  verdict. 

Of  the  special  questions  submitted,  the  first  related  to  the 
value  of  the  goods  at  Hastings,  and  was  answered.  The  sec- 
ond related  to  the  value  of  the  goods  at  Grant's  Pass,  Or., 
at  the  time  when  they  should  have  been  received  there.  In 
answer  to  this,  the  jury  stated,  "We  do  not  know."     The 
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other  questions  related  to  the  freight  rates  under  different 
circumstances.  All  these  questions  were  answered,  "  We 
do  not  know."  By  the  instructions,  the  jury  was  told  that  if 
it  should  find  for  the  plaintiff  the  verdict  should  be  for  the 
market  value  of  the  goods  at  Grant's  Pass,  at  the  time  they 
should  have  been  there  delivered,  together  with  interest. 
The  second  question  submitted  was  material  to  the  case. 
The  others  were  entirely  immaterial,  and  the  discharge  of 
the  jury  without  answering  them  was  in  no  way  prejudicial 

It  is  urged,  however,  that,  when  the  jury  answered  that 
they  did  not  know  the  market  value  of  the  goods  at  Grant's 
Pass,  they,  in  effect,  stated  that  they  were  unable  to  fix  the 
measure  of  damages,  and  that  the  general  verdict  could  not, 
therefore,  have  been  founded  on  the  evidence,  and  in  obedi- 
ence to  the  instructions.  But,  under  the  evidence  given  as 
to  the  value  of  the  goods  at  Grant's  Pass,  no  verdict  less  than 
that  returned  could  be  sustained.  There  is  evidence  tending 
to  show  that  the  value  of  the  goods  at  Hastings  was  less  than 
the  value  marked  upon  an  inventoiy  offered  in  evidence,  and 
one  witness  testified  that  the  goods  were  worth  no  more  at 
San  Francisco  than  at  Hastings,  but  there  is  nothing  to  show 
that  he  even  had  any  knowledge  of  the  value  at  San  Fran- 
Cisco.  The  only  competent  evidence  of  the  value  of  the  goods 
at  Grant's  Pass,  Or.,  fixes  it  at  more  than  $7000 ;  so  that  the 
verdict  rendered  could  not  have  been  affected  by  any  findings 
based  upon  the  evidence  in  answer  to  the  special  question 
submitted. 

Some  of  the  instructions  do  not  state  the  law  correctiy. 
Some  of  them  are  apparently  conflicting ;  but,  in  any  view  of 
the  evidence,  for  the  reasons  already  stated,  no  verdict  differ- 
ent in  character,  or  less  in  amount,  could  be  sustained.  The 
judgment  is  therefore  affirmed. 

Btan,  C,  concurs.  Bagan,  C,  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 

Validity  of  Stipulations  Limiting  Carriers'  Liability  to  Particular  Amount. 
— See  Louisville  &  Nashville  R.  Co.  v.  Wynn  (Tenn.),  46  Am.  &  Eng.  R. 
Gas.  812,  and  note,  819;  Johnstone  v,  Richmond  &  Danville  R.  Co.  (8.  Oar.), 
65  Am.  &  Eng.  R,  Cas.  346;  see  also  note  wherein  oases  are  arranged  by 
states,  36  Am.  &  Eng.  R.  Cas.  672. 

Contracts  between  Shipper  and  Carrier — Mutahe  of  Company  in  Mate 
Charged-^  Validity  of  Oontnract, — In  Borden  e.  Richmond  &  D.  R.  Co.,  113 
K.  Car.  670y  it  appeared  that  the  local  freight  agent  of  a  railroad  company 
made  a  written  oner  to  ship  merchandise  at  a  certain  price  per  100  pounds, 
and  that  the  shipper  accepted  the  offer  in  writing ;  and  it  was  conceded 
that  the  aeent  was  authorized  to  make  the  proposal.  It  further  appeared 
that  complainant  unequivocally  expressed  what  he  understood  to  be  the 
price;  that  there  was  no  misunderstanding  between  the  shipper  and  the 
agent  as  to  the  terms  of  the  contract,  but  that  by  an  error  in  the  tranpmis' 
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sion  of  the  telegram  from  the  general  freight  agent  to  the  local  agent,  the 
rate  per  100  was  made  to  appear  to  be  20  cents  less  than  the  actual  rate,  and 
it  was  held  that  notwithstanding  the  mistake,  the  contract  was  binding  on 
the  company. 

In  Chicago,  R.  I.  &  P.  R  Co.  c.  Hubbell  (Kans.),  Nov.  10,  1894,  88  Pac. 
Rep.  266,  it  was  held  that  the  fact  that  a  special  rate  was  offered  to  a  shipper 
by  mistake  of  the  agent  of  one  of  two  connecting  lines  of  railroad  could  not 
give  any  added  force  to  the  contract  of  carriage,  for  a  contract  made  by 
mistake  can  have  no  greater  validity  than  one  intentionally  entered  into. 

In  Borden  v.  Richmond  &  D.  R.  Co.,  113  N.  Car.  670,  it  appeared  that  an 
a^ent  of  a  railroad  company  and  a  shipper  had  made  a  written  contract  for 
the  transportation  of  freight  which  erroneously  stated  the  price  per  100  for 
carriage  to  be  20  cents  less  than  it  actually  was,  and  that  the  company 
subsequently  exacted  payment  for  the  20  cents,  and  it  was  held  that  the 
shipper  who  had  paid  the  excess  under  protest  was  entitled  to  recover  the 
same. 

Connecting  Lines, — ^In  Chicago,  R.  I.  St  P.  R.  Co.  c.  Hubbell  (Kans.), 
Nov.  10,  1894,  38  Pac.  Rep.  266,  it  appeared  that  a  joint  tariff  rate  of  $2.70 
per  ton  on  shipments  of  coal  between  Richmond,  Mo.,  and  Mankato,  Kan., 
had  been  agreed  on,  and  was  in  force  and  in  use,  by  the  St.  Joseph,  St. 
Louis  &  Santa  F6  Railroad  Company,  which  operated  a  line  from  Richmond, 
Mo.,  to  St.  Joseph,  Mo.,  and  the  Chicago,  Rock  Island  &  Pacific  Railway 
Company,  which  operated  a  connecting  line  from  St.  Joseph,  Mo.,  to  Man- 
kato,  Kansas ;  that  the  agent  of  the  first-named  company  by  mistake  quoted 
the  plaintiff  a  rate  of  $1.70  per  ton  on  car-load  shipments  of  coal  from 
Richmond  to  Mankato,  and  that  the  plaintiff  thereupon  shipped  10  car 
loads,  and  it  was  held  that  the  Rock  Island  Company  was  in  no  manner 
affected  by  such  mistake,  but  was  entitled  to  collect  the  full  customary 
rate,  there  being  no  pretense  that  such  rate  is  excessive  or  unreasonable. 

BiUs  of  Lading — Liability  of  Railroad  Company  cte  Affected  hy  LUerstate- 
commerce  Act, — ^In  Merchants,  C.  P.  &  S.  Co.  v.  Insurance  Co.  of  N.  A.,  151 
U.  S.  368,  it  was  held  that  there  is  nothing  in  the  Interstate-commerce  Act 
which  vitiates  bills  of  lading,  or  which,  by  reason  of  an  allowance  of 
rebates,  if  actually  made,  will  invalidate  a  contract  of  affreightment  or 
exempt  a  railroad  company  from  liability  on  its  bills  of  lading. 


Chicago  BxTBLmoroN  &  Quikct  B.  Oo. 
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Jones. 

(149  Illinois,  861.) 

Constitutionality  of  act  Prohibiting  Exaction  of  more  than  Reasonable 
Charges  by  Railroad  Company — Uncertainty. — Section  1  of  the  act  of  May 
1,  1873  providing  that  if  any  railroad  corporation  shall  charge,  collect,  de- 
mand, or  receive  more  than  a  fair  and  reasonable  rate  of  toll  or  compensa- 
tion for  the  transportation  of  passengers  or  freight,  it  shall  be  deemed  guilty 
of  extortion,  etc.,  is  not  void  for  uncertainty  in  not  defining  the  offenses 
for  which  the  penalties  provided  for  are  imposed,  since  the  courts  in  the 
absence  of  statutory  regulation  on  the  subject  may  decide  what  charges  are 
reasonable;  but  construed  with  section  8  of  the  act  which  authorizes  the 
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railroad  and  warehouse  commissioners  to  fix  a  schedule  of  reasonable  maxi- 
mum rates  for  each  of  the  railroads  within  the  state,  a  uniform  rule  is  fur- 
nished for  the  guidance  of  the  companies. 

Same — Delegation  of  Legislative  Power. — Section  8  .of  the  act  is  not 
unconstitutional  as  an  attempted  delegation  of  legislative  power. 

Same — Right  to  Trial  by  Jury.-^'The  provision  of  the  constitution  making 
the  schedule  of  the  commissioners  prima  facie  evidence  that  the  rates 
therein  fixed  are  reasonable  maximum  rates,  is  not  unconstitutional  as  in- 
fringing upon  the  right  of  trial  by  jury,  since  the  court  is  not  deprived  of 
a  right  to  inquire  into  and  determine  the  reasonableness  of  the  rates  es- 
tablished. 

Same — Interference  with  Interstate  Commerce— Separability  of  Valid 
and  Invalid  Provisions. — Although  portions  of  the  act  forbidding  unjust 
discrimination  against  shippers  may  be  invalid  as  an  interference  with  in- 
terstate commerce,  yet  the  portion  prohibiting  the  exaction  of  reasonable 
rates  of  carriage  is  not  necessarily  so,  since  the  provisions  upon  the  two 
subjects  are  separable  so  that  those  portions  relating  to  the  unreasonable 
charges  may  stand,  even  though  those  portions  relating  to  unjust  descrim- 
ination  must  fall. 

Same — Impairment  of  Obligation  of  Contracts. — The  portion  of  the  act 
authorizing  the  commissioners  to  make  a  schedule  of  reasonable  maximum 
rates  is  not  obnoxious  to  the  constitution,  because  impairing  the  obligation 
of  the  contract  between  a  railroad  company  and  the  state  as  evidenced  by 
its  charter.    Adapting,  Ruggleit  v.  Illinois,  108  U.  8.  526. 

Sufficiency  of  Proof  of  Publication  of  Schedule — Effect  of  Commission- 
ers' Certificate. — A  certificate  of  the  commissioners  attached  to  a  schedule 
of  rates  purporting  to  have  been  made  by  the  commissioners  which  certi- 
fies as  to  the  publication  of  the  classification  and  schedule  as  required  by 
the  act  is  admissible  in  evidence  as  prima  facie  proof  that  the  schedule 
was  that  of  the  commissioners. 

Same — Act  of  June  30,  IdSS.-^Under  the  act  of  June  80,  1885,  amending 
section  8  of  the  act,  and  providing  that  the  schedule,  when  accompanied 
by  the  certificate  of  the  commissioners  that  it  is  a  true  copy  of  a  schedule  pre- 
pared by  them  the  production  of  the  schedule  and  the  certificate  is  suflicient 
to  prove  the  authenticity  of  the  schedule. 

Limitation  of  new  Cause  of  Action  Introduced  by  Amendment  of  Declara- 
•tion. — The  original  declaration  counted  specially  on  a  statutory  provision 
for  the  recovery  of  a  penalty,  and  an  amendment  to  the  count  made  seven 
years  thereafter  was  based  on  an  alleged  common-law  liability,  or  on  an 
implied  contract  to  repay  money  obtained  by  wrongful  overcharges.  Sddy 
that  a  recovery  under  the  amended  count  was  barred  by  the  five  years' 
statute  of  limitations. 

Appeal  from  Knox  countjr  circuit  court 

This  was  an  action  in  debt,  brought  by  appellee,  Charles 
li.  Jones,  against  appellant,  the  Chicago,  Burlington  &  Quincj 
Bailroad  Company,  under  the  act  of  1873,  to  recover  penalties 
for  alleged  overcharges  on  shipments  of  live  stock  from  points 
on  appellant's  road  in  this  state  to  the  Union  Stock  Yards, 
Chicago.  The  suit  was  brought  in  the  circuit  court  of  Knox 
county  on  October  17, 1882. 

On  May  25, 1883,  appellee  filed  a  declaration  consisting  of 
two  special  counts.  The  first  count  alleged  that  the  railroad 
and  warehouse  commissioners  made  and  published  prior  to 


80  CHICAGO,    ETC.,   R.   CO.  V.  JONES.  [VOL.  61 

October  2,  1873,  as  required  by  law,  a  schedule  of  reasonable 
maximum  rates  for  appellant ;  that  appellee  shipped  over  ap- 
pellant's road,  subsequent  to  that  date  certain  cars  of  live 
stock  from  certain  points  on  its  road  to  Chicago ;  that  appel- 
lant charged  and  received  from  appellee  certain  rates  of 
freight,  which  were  in  excess  of  the  rates  fixed  in  the  commis- 
sioners* schedule,  whereby,  by  force  of  the  statute,  an  action 
accrued  to  appellee,  to  recover  three  times  the  amount  of  the 
overcharge,  and  a  reasonable  attorney's  fee.  The  second 
count  was  the  same  in  form,  except  that  it  alleged  a  second 
schedule  made  and  published  by  the  commissioners  prior  to 
December  2,  1881,  and  certain  shipments  made,  and  freights 
charged  and  received,  in  excess  of  the  commissioners'  rates^ 
subsequent  to  that  date. 

On  June  9,  1883,  appellant  filed  four  pleas  to  the  declara- 
tion. The  first  two  pleas  set  out  at  length  the  corporate  or- 
ganization of  appellant,  and  the  several  special  charters  of 
the  different  companies  forming  it,  by  consolidation ;  that,  by 
these  charters,  appellant  was  given  power  by  the  legislature 
to  fix  its  own  rates  of  freight  and  fare ;  and  that  the  statute 
under  which  the  suit  was  brought  was  in  violation  of  the  ob- 
ligation of  the  contract  between  it  and  the  state.  The  third 
plea  was  nil  debet;  and  the  fourth,  that  the  cause  of  action  did 
not  accrue  within  two  years. 

On  June  11,  1883,  the  cause  was  removed  to  the  circuit 
court  of  the  United  States,  but  on  September  8,  1890,  was 
remanded,  and  redocketed  in  the  state  court. 

In  February,  1891,  appellee  filed  an  amended  declaration, 
which  consisted  of  191  special  counts.  All  of  these  counts, 
except  the  last,  declared  on  single  shipments  on  different 
dates,  and  were  the  same  in  form.  Each  of  the  first  124 
counts  averred  the  making  and  publication  by  the  railroad 
and  warehouse  commissioners  of  a  schedule  of  reasonable  maxi- 
mum rates  for  appellant  prior  to  October  2,  1873, — the  rate 
fixed  by  the  scheaule, — the  rate  charged,  and  the  excess,  and 
that  thereby,  by  force  of  the  statute,  a  cause  of  action  accrued 
to  the  plaintiff  for  three  times  the  alleged  overcharge,  and  an 
attorney's  fee.  The  remaining  counts,  except  the  last,  were 
the  same  in  form,  except  that  they  averred  the  making  of  a 
second  schedule  prior  to  December  2,  1881,  and  shipments 
subsequent  to  that  date.  The  last  count  did  not  count  on  the 
statute,  but  averred  certain  shipments,  and  that  the  rates 
charged  and  received  were  unreasonable,  and  that  thereby 
the  defendant  became  indebted  to  appellee  for  the  alleged 
overcharge  above  a  reasonable  rate. 

To  this  declaration,  appellant  filed  seven  pleas.  The  first 
and  second,  to  all  the  counts  except  the  last,  set  up  appel- 
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lant's  charters,  and  the  right  claimed  by  it  to  fix  its  own  rates, 
and  that  the  statute  sued  on  was  a  violation  of  the  obligation 
of  its  contract  with  the  state,  substantially  as  in  the  first  and 
second  pleas  to  the  original  declaration.  The  third  plea  was 
nU  debet.  The  fourth  and  seventh  pleas,  to  all  the  counts  except 
the  last,  averred  that  the  causes  of  action  alleged  did  not  ac- 
crue within  two  years  before  the  commencement  of  the  suit. 
The  sixth  plea  averred  that  the  cause  of  action  set  out  in  the 
last  count  did  not  accrue  to  the  appellee  within  five  years  be- 
fore the  filing,  or  obtaining  leave  to  file,  that  count 

Appellee  joined  issue  on  the  third,  fourth,  and  seventh 
pleas,  and  filed  a  demurrer  to  the  first,  second,  and  sixth 
pleas,  the  fifth  having  been  withdrawn.  The  demurrers  raised 
two  questions:  (1)  Whether  appellant's  first  and  second 
pleas,  setting  up  its  charter  provisions,  constituted  a  defense; 
and  (2)  whether  the  cause  of  action  set  up  by  the  last  addi- 
tional count  was  a  different  cause  of  action  from  that  declared 
on  in  the  original  declaration.  The  court  sustained  appellee's 
demurrer  to  the  first  and  second  pleas,  and  overruled  his  de- 
murrer to  the  sixth.  Issues  were  subsequently  joined,  and  a 
trial  was  had  by  a  jury. 

On  the  trial,  appellee  gave  evidence  showing  the  various 
shipments  made  by  him  for  two  years  prior  to  the  commence- 
ment of  the  suit,  and  the  amount  of  freight  paid  on  each,  and 
to  establish  that  the  rate  charged  was  more  than  a  reason- 
able rate,  and  the  alleged  overcharges,  and  gave  in  evidence 

(1)  a  schelude  of  maximum  rates,  purporting  to  have  been 
made  by  the  railroad  and  warehouse  commissioners  for  appel- 
lant, dated  September  1, 1873,  consisting  of  a  classification  of 
freight,  and  a  tabulation  of  rates  referring  to  this  classification, 
with  a  certificate  of  the  railroad  and  warehouse  commissioners 
attached,  as  to  the  dates  of  publication ;  (2)  a  like  schelude  of 
reasonable  maximum  rates,  purporting  to  have  been  made  by 
the  railroad  and  warehouse  commissioners  for  appellant,  dated 
December  1,  1881,  also  having  a  certificate  of  the  railroad  and 
warehouse  commissioners  attached,  as  to  the  diites  of  publi- 
cation. 

To  the  admission  of  these  schedules  in  evidence,  appellant 
objected,  on  the  grounds,  among  others,  (1)  that  the  statute 
on  which  the  suit  was  brought  was  unconstitutional  and  void ; 

(2)  that  the  provision  of  the  statute  making  the  commission- 
ers* schedule  primarfoude  evidence  of  reasonable  maximum 
rates  was  unconstitutional  and  void;  (3)  that  the  schedule 
was  not  published  as  required  bv  the  statute,  and  therefore 
never  went  into  effect  as  a  schedule. 

Among  the  instructions  asked  by  appellant,  and  refused  by 
the  court,  were  (l)an  instruction  that,  under  the  pleadings  and 
61  A.  &  E.  R  Cas.— 6 
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evidence,  ibe  plaintiff  was  not  entitled  to  recover ;  (2)  an  in- 
struction that  in  arriving  at  tiieir  verdict  the  jury  should  dis- 
regard the  schedule  of  September,  1873 ;  (3)  an  instruction 
that  in  arriving  at  their  verdict  the  jury  should  disregard  the 
schedule  of  December,  1881. 

The  jury  rendered  a  verdict  in  favor  of  appellee  for 
$2,868.60,  and  the  court  subsequently  assessed  appellee's  at- 
torney's fee  at  $1,200.  A  motion  for  a  new  trial  was  entered, 
and  overruled,  and  judgment  was  rendered  in  favor  of  appel- 
lee for  the  amount  of  the  verdict  and  costs. 

From  this  judgment,  appellant  has  appealed  to  this  court. 

Herrick  d&  AUeUy  for  appellant. 

J.  JB.  Cessne  and  WiUoughby  &  Barnes^  for  appellee. 

Maqrudeb,  J.  (after  the  foregoing  statement). — The  ques- 
tions presented  by  this  record  concern  the  validity  of  the 
system  under  which,  for  20  years,  or  more,  the  rates  of  rail- 
road  charges  for  the  transportation  of  passengers 
***  *  '  and  freight  have  been  controlled  and  regulated  by 
this  state,  through  the  medium  of  a  board  of  raSroad  and 
warehouse  commissioners. 

The  principal  points  raised  by  the  demurrers  to  the  pleas, 
by  the  objections  to  the  introduction  of  evidence,  and  by  the 
refusal  of  instructions,  relate  to  the  constitutionality  of  the 
act  of  the  legislature  of  this  state  approved  May  2,  1873,  in 
force  July  1,  1873,  entitled  "  An  act  to  prevent  extortion  and 
unjust  discrimination  in  the  rates  charged  for  the  transporta- 
tion of  passengers  and  freights  on  railroads  in  this  state,  and 
to  punish  the  same,  and  prescribe  a  mode  of  procedure  and 
rules  of  evidence  in  relation  thereto,  and  to  repeal  an  act  en- 
titled '  An  act  to  prevent  unjust  discriminations  and  extortions 
in  the  rates  to  be  charged  by  the  different  railroads  in  this 
state  for  the  transportation  of  freights  on  said  roads,'  approved 
April  7,  A.  D.  1871."  2  Starr  &  C.  Ann,  St  p.  1961 ;  Kev.  St. 
1885,  c.  114,  p.  951,  §§  124^-133. 

Section  1  provides :  "  If  any  railroad  corporation,"  etc., 
*' shall  charge,  collect,  demand,  or  receive  more  than  a  fair 
and  reasonable  rate  of  toll  or  compensation  for  the  transpor- 
tation of  passengers  and  freight,  *  *  ^  the  same  shall  be 
deemed  guilty  of  extortion,  and  upon  conviction  thereof  shall 
be  dealt  with  as  hereinafter  provided." 

Section  6  provides  :  "  If  any  such  railroad  corporation  shall, 
in  violation  of  any  of  the  provisions  of  this  act,  ask,  demand, 
charge,  or  receive  of  any  person  or  corporation  any  extortion- 
ate charge,  or  charges  for  the  transportation  of  any  passengers, 
goods,  merchandise,  or  property,  *  *  *  the  person  or  cor- 
poration so  offended  against  may,  for  each  offense,  recover 
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from  such  railroad  corporation,  in  any  form  of  action,  three 
times  the  amount  of  the  damages  sustained  by  the  party  ag- 
grieved, together  with  costs  of  suit  and  a  reasonable  attorney  s 
fee,  to  be  fixed  by  the  court,"  etc. 

Section  8  is  as  follows  :  ''  The  railroad  and  warehouse  com- 
missioners are  hereby  directed  to  make,  for  each  of  the  rail- 
road corporations  doing  business  in  this  state,  as  soon  as 
practicable,  a  schedule  of  reasonable  maximum  rates  of  the 
charges  for  the  transportation  of  passengers  and  freights,  and 
cars  on  each  of  said  railroads  ;  and  such  schedule  shall,  in  all 
suits  brought  against  such  railroad  corporations  wherein  is  in 
any  way  involved  the  charges  of  any  such  railroad  cor- 
poration for  the  transportation  of  any  passengers  or  freight  or 
cars,  or  unjust  discrimination  in  relation  thereto,  be  deemed 
and  taken  m  all  courts  of  this  state  as  prima  facie  evidence 
that  the  rates  therein  fixed  are  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers  and  freight,  and 
cars  upon  the  railroad  for  whicn  said  schedules  mav  have 
been  respectively  prepared.  Said  commissioners  shall,  from 
time  to  time,  and  as  often  as  circumstances  may  require, 
change  and  revise  said  schedules.  When  any  schedule  shall 
have  been  made  or  revised  as  aforesaid,  it  shall  be  the  duty 
of  said  commissioners  to  cause  publication  thereof  to  be  made 
for  three  successive  weeks  in  some  public  newspaper  pub- 
lished in  the  city  of  Springfield  in  this  state.  All  such  scned- 
ules  heretofore  or  hereafter  made  purported  to  be  printed  or 
published  as  aforesaid,  shall  be  received  and  held  in  all 
such  suits  as  prima-facie  evidence  of  the  schedules  of  said 
commissioners,  without  further  proof  than  the  production  of 
the  schedules  desired  to  be  used  as  evidence,  with  a  certificate 
of  the  railroad  and  warehouse  commissioners  that  the  same 
is  a  true  copy  of  a  schedule  prepared  by  them  for  the  railroad 
company  or  corporation  therein  named,  and  that  the  same  has 
been  published  as  required  by  law,  stating  the  name  of  the 
paper  in  which  the  same  was  published,  together  with  the 
date  of  such  publication.** 

Firstj  the  first  ground  upon  which  counsel  for  appellant  at- 
tack the  act  is  that  it  is  void  for  uncertainty,  in  not  defining 
the  offenses  for  which  the  penalties  provided  for  are  imposed! 
The  basis  of  this  attack  is  found  in  the  words  :  ^'  If  any  rail- 
road corporation,"  etc.,  " shall  charge,'' etc.,  "more  than  a  fair 
and  reasonable  rate,"  etc.  It  is  said  that  it  is  uncertain  what 
a  fair  and  reasonable  rate  is,  as  the  determination  of  that 

J[uestion  will  depend  upon  a  variety  of  considerations,  such, 
or  instance,  as  the  character  of  the  freight,  the  necessity  of 
dispatch,  the  cost  of  cleaning  and  unloading  cars,  the  risk  of 
liability,  as  affected  by  the  value  of  the  articles  carried,  the 
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volume  of  business,  the  amount  of  car-room  required,  the  dif> 
ficulty  of  the  service,  the  special  attention  demanded,  etc.; 
that  the  offense  of  charging  more  than  a  fair  and  reasonable 
rate  can  only  be  defined  when  the  jury,  in  each  particular 
case,  shall  decide  from  the  evidence  before  them  what  is  a 
fair  and  reasonable  rate ;  that  the  statute,  being  penal  in  its 
character,  should  describe  the  offense  in  terms  which  are  free 
from  ambiguity  ;  and  that  the  enforcement  of  a  statute  whose 
meaning  is  thus  doubtful  violates  that  provision  in  the  federal 
and  state  constitutions  which  declares  that  no  person  shall  be 
deprived  "of  life,  liberty,  or  property  without  due  process  of 
law."    Const.  U.  S.  Amend,  art.  14,  §  1 ;  Const.  111.  art.  2,  §  2. 

The  difficulties  which  stand  in  the  way  of  determining 
what  are  reasonable  rates  also  stand  in  the  way  of 
embodying  in  a  legal  enactment  such  an  exact  definition 
as  is  insisted  upon.  If  the  legislature,  in  the  act  passed 
by  it,  fixes  particular  rates  or  charges,  strict  compliance 
therewith  may  work  hardship,  in  view  of  the  impossibil> 
ity  of  always  providing  in  advance  for  the  effect  of  varying 
circumstances  and  conditions.  The  first  section  of  the  stat- 
ute is  merely  declaratory  of  a  well-known  principle  of  the 
common  law.  At  common  law  the  common  carrier 
CoBttitttttoB-  ^^g  obliged  to  receive  and  carry  all  goods  offered 
UBc«ruut7.  'or  transportation,  upon  receiving  a  reasonable 
hire  (Messenger  v,  Bailroad  Co.,  36  N.  J.  Law,  407; 
New  England  Express  Co.  v.  Maine  Cent.  B.  Co.,  67  Me.  188)^ 
and  the  court  was  to  judge  of  the  reasonableness  of  the  freight 
charges  (Gard  v.  Callard,  6  Maule  &  8.  70 ;  Lowden  v.  Hier- 
ons,  2  Moore,  102 ;  Baxendale  v.  Bailway  Co.,  5  C.  B.  [N.  8.] 
330).  As  common  carriers  must  carry  all  freight  offered  to 
them,  and  can  only  make  a  reasonable  charge  for  so  doing,  it 
follows  that  the  statute  is  only  an  expression  of  what  was  the 
law  without  the  statute.  Undoubtedly,  the  legislature  has 
the  power  to  declare  what  is  a  reasonable  compensation,  or 
to  fix  the  reasonable  maximum  rates  of  charges.  (Dow  v. 
Beidelman,  125  U.  8.  680.)  But  in  the  absence  of  statutory 
regulation  upon  the  subject  the  courts  must  decide  what  is 
reasonable.  (Dow  v.  Beidelman,  supra  ;  Munn  v.  Illinois,  94 
U.  8.  113,  34  Am.  &  Eng.  E.  Cas.  322 ;  Budd  v.  New  York, 
143  U.  8.  517,  36  Am.  &  Eng.  Corp.  Cas.  31.)  This  being  so,  we 
are  unable  to  see  how  the  s^tute  nere  deprives  the  appellant 
of  its  property  without  due  process  of  law.  If  the  legislature 
has  failed  to  fix  a  reasonable  rate,  then  the  courts  must  decide 
for  the  railroad  companies,  when  controversies  arise,  what  is 
a  reasonable  rate.  (Chicago,  etc.,  B.  Co.  v.  Iowa,  94  U.  8. 
155.) 

But  we  held  in  Chicago,  etc.,  B.  Co.  v.  People,  77  111.  443, 
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that  the  first  section  of  this  statute  should  be  construed  in 
connection  with  the  eighth,  and  that  the  latter  section,  by  pro- 
viding for  the  making,  by  the  railroad  and  warehouse  com- 
missioners, of  a  schedule  of  reasonable  maximum  rates  for 
each  of  the  railroad  corporations  in  the  state,  furnished  a  uni- 
form rule  for  the  guidance  of  the  railroad  companies.  In  that 
case  we  said :  "  When  that  is  done  there  will  be  a  standard  of 
what  is  fair  and  reasonable,  and  the  statute  can  be  conformed 
to  and  obeyed.  ''^  ^  "^  It  is  true  that  the  taking  of  higher  rates 
than  those  fixed  by  the  commissioners'  schedule  of  rates,  is 
not  the  exact  form  of  statutory  offense,  and  the  taking  of  such 
higher  rates  might  not  subject  to  the  penalties  of  the  statute, 
upon  the  making  of  proof  that  they  were  fair  and  reasonable. 
Still,  as  we  view  it,  to  constitute  the  offense  really  designed 
and  intended  by  the  statute,  regarding  it  in  its  whole  scope 
and  purpose,  the  rates  taken  must  have  been  in  excess  of  the 
schedule  rates."  This  construction  of  the  two  sections,  as  re- 
lated to  each  other,  is  not  forbidden  by  the  character  of  the 
act  as  a  penal  statute.  Although  penal  laws  are  to  be  con- 
strued strictly,  yet  **  the  object  in  construing  penal  as  well  as 
other  statutes  is  to  ascertain  the  legislative  intent."  (U.  S.v. 
Hartwell,  6  Wall.  395.)  The  statutory  counts  of  the  declara- 
tion in  the  case  at  bar  contain  an  averment  that  a  schedule  of 
rates  had  been  established  by  the  board  of  commissioners, 
and  that  the  defendant  had  received  compensation  in  excess 
of  those  rates.  It  thus  avoids  the  defect  for  which  the 
declaration  in  Chicago,  etc.,  R.  Co.  v.  People,  aupra^  was  con- 
demned. 

Upon  this  branch  of  the  case,  counsel  for  appellant  rely 
upon  the  case  of  Louisville  &  N.  E.  Co.  v,  Bailroad  Commis- 
sion, 19  Fed.  Rep.  679,  16  Am.  &  Eng.  R.  Cas.  1,  decided  by 
the  circuit  court  of  the  United  States,  sitting  in  Tennessee  ; 
but  a  comparison  of  the  statute  of  Tennessee  which  was  under 
consideration  in  that  case  with  the  Illinois  statute  under 
which  the  present  suit  is  brought  will  show  that  they  differ 
from  each  other  in  many  respects.  In  Stone  v.  Trust  Co.,  116 
U.  S.  307,  23  Am.  &  Eng.  R,  Cas.  577,  the  supreme  court  of 
the  United  States  passed  upon  the  validity  of  a  statute  of  Mis- 
sissippi passed  in  1884,  and  entitled  "  An  act  to  provide  for 
the  regulation  of  freight  and  passenger  rates  in  this  [that] 
state,  and  to  create  a  commission  to  supervise  the  same  and 
for  other  purposes,"  which  is  similar,  in  many  of  the  essential 
features,  to  the  Illinois  act  of  1873.  It  was  objected  to  the 
Mississippi  act  that  it  was  void  for  want  of  sufficient  certainty, 
and  the  case  of  Louisville  &  N.  R.  Co.  v.  Railroad  Commis- 
sion, supra^  was  referred  to  in  support  of  the  objection.  But 
Chief  Justice  Waite,  in  delivering  the  opinion  of  the  court  in 
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the  Stone  Case,  says  of  the  Mississippi  statute  :  ^*  It  is  difficult 
to  understand  precisely  on  what  ground  we  are  expected  to 
decide^  that  this  statute  is  so  inconsistent  and  uncertain  as  to 
render  it  absolutely  void  on  its  face.  *  *  *  We  find  nothing 
in  it  show  that  the  statute,  as  it  now  stands,  is  altogether  voia 
and  inoperative."  (See,  also,  Stone  v.  Bailroad  Co.,  62  Miss. 
607.) 

We  are  not  convinced  that  it  is  our  duty  to  hold  said  act  of 
1873  void  for  uncertainty  in  defining  the  offense  for  the  com- 
mission of  which  it  imposes  the  penalties  therein  mentioned. 

Second,  It  is  claimed  that  the  provision  contained  in  said 
section  8  which  authorizes  the  commissioners  to  fix  for  each  of 
the  railroads  in  the  state  a  schedule  of  reasonable  maximum 
rates  is  unconstitutional,  as  being  an  attempted  delegation  of 
legislative  power. 

The  constitutional  provisions  on  this  subject  are  as  follows : 
"And  the  general  assembly  shall,  from  time  to  time,  pass 
laws  establishing  reasonable  maximum  rates  of 
f*'M*ti*"**^  charges  for  the  transportation  of  passengers  and 
power  ^*  freight  on  the  different  railroads  in  this  state.'* 
Const,  art.  11,  §  12  (1  Starr  &  C.  Ann.  St.  p.  163). 
"  The  general  assembly  shall  pass  laws  to  correct  abuses  and 
prevent  unjust  discrimination  and  extortion  in  the  rates  of 
freight  and  passenger  tariffs  on  the  different  railroads  in  this 
state,  and  enforce  such  laws  by  adequate  penalties  to  the  ex- 
tent, if  necessarjr  for  that  purpose,  of  forfeiture  of  their  prop- 
erty and  franchises."  Const,  art.  11,  §  15  (1  Starr  &  C.  Ann. 
St.  p.  164). 

The  power  to  regulate  and  control  the  charges  of  railroad 
companies,  or  other  agencies  engaged  in  public  employments, 
is  legislative,  and  not  judicial.  Independ!ently  of  such  consti- 
tutional provisions  as  are  above  quoted,  it  is  now  the  settled 
doctrine  in  this  country  that  the  legislatures  of  the  states 
have  the  power  to  regulate  and  settle  the  freight  and  passen- 
ger charges  of  railroad  companies,  and  the  charges  for  ser- 
vices of  other  employments  which  are  public  in  their  charac- 
ter, subject  only  to  such  restraints  as  are  imposed  by  charter 
contracts,  and  by  the  authority  of  congress  to  regulate  foreign 
and  interstate  commerce  (Munn  v.  Illinois,  94  U.  S.  113 ;  Chi- 
cago, etc.,  R.  Co.  V.  Iowa,  Id,  155  ;  Budd  v.  New  York,  143  U. 
S.  517,  36  Am.  &  Eng.  Corp.  Cas.  31).  This  doctrine  is  not 
here  controverted.  It  is  admitted  that  if,  in  the  act  of  1873, 
the  legislature  had  prescribed,  in  definite  and  specific  figures, 
reasonable  maximum  rates  of  charges,  the  law  would  have 
been  valid.  By  an  act  approved  April  15, 1871,  the  legislature 
of  Illinois  classified  the  railroads  in  the  state  into  four  classes, 
and  provided  that  those  in  the  first  class  should  be  limited  to 
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2|-  cents  per  mile,  those  in  the  second  class  to  3  cents  per 
mile,  those  in  the  third  to  4  cents  per  mile,  and  those  in  the 
fonrth  class  to  5^  cents  per  mile,  as  compensation  for  the  trans- 
portation of  any  person  with  a  certain  amount  of  ordinary  bag- 
gage.  Laws  111.  1871,  p.  640.  We  held  this  law  to  be  valid 
(Buggies  v.  People,  91  111.  256.)  The  supreme  court  of  the 
United  States  affirmed  the  decision  (Buggies  v,  Illinois,  108 
U.  S.  526,  11  Am.  &  Eng.  B.  Cas.  49). 

The  objection  made  to  the  act  of  1873  is  that  it  is  not  such 
an  act  as  was  the  act  of  1871,  which  was  repeated  on  March 
31,  1874  (2  Starr  &  C.  Ann.  St.  p.  2368).  The  act  of  1873  is 
said  to  be  invalid  because,  instead  of  establishing  reasonable 
maximum  rates  of  charges,  it  is  supposed  to  delegate  the 
power  to  establish  such  rates  to  the  railroad  and  warehouse 
commissioners.  It  has  been  held,  in  a  number  of  cases,  that 
statutes  which  create  boards  of  commissioners,  and  authorize 
them  to  make  schedules  of  rates  for  railroad  companies,  are 
not  invalid  for  the  reason  here  urged.  The  doctrine  of  these 
cases  is  that  the  functions  of  such  boards  are  administrative, 
rather  than  legislative ;  that  the  authority  conferred  upon 
them  relates  merely  to  the  execution  of  the  law ;  that  a  grant 
of  legislative  power  to  do  a  certain  thing  carries  with  it  the 
power  to  use  all  proper  and  necessary  means  to  accomplish 
the  end ;  and  that,  as  the  reasonableness  of  rates  changes  with 
circumstances,  and  legislatures  canuot  be  continuously  in  ses- 
sion, the  requirement  that  the  statute  itself  shall  fix  the 
charges  might  preclude  the  legislature  from  the  use  of  the 
agencies  necessary  to  perform  the  duty  imposed  upon  it  by 
the  constitution ;  in  short,  that  the  legislature  may  authorize 
others  to  do  things  which  it  might  properly,  but  cannot  con- 
veniently, or  advantageously,  do  itself  (State  v.  Chicago,  M.  & 
St  P.  By.  Co.,  38  Minn.  281 ;  Bailroad  Co.  v.  Smith,  70  Ga. 
694,  9  Am.  &  Eng.  B.  Cas.  385 ;  Tilley  v,  Bailroad  Co.,  6  Fed. 
Bep.  641,  1  Am.  &  Eng.  B.  Cas.  615 ;  Railway  Co.  v.  Dey,  35 
FedrBep.  866;  State  v.  Fremont,  etc.,  B.  Co.,  22  Neb.  313,  32 
Am.  &  Eng.  B.  Cas.  426, 442 ;  Id.  23  Neb.  117 ;  People  v.  Har- 
per,  91  111.  357, 8  Am.  &  Eng.  Enc.  Law,  p.  911). 

In  State  v.  Chicago,  M.  &  Si  P.  By.  Co.,  supra,  the  eighth 
section  of  the  Minnesota  statute,  which  was  there  held  to  be 
constitutional,  provided  that  the  railroad  and  warehouse  com- 
missioners should  have  the  power,  in  case  the  tariffs  of  rates, 
fares,  charges,  or  classification,  filed  and  published  by  the 
railroad  companies  should  be  unreasonable,  to  change  them, 
and  make  them  reasonable,  and  compel  the  carriers  to  adopt 
them  as  thus  changed,  and,  upon  refusal,  to  enforce  compli- 
ance by  mandamus ;  and  said  section  also  declared  that  it 
should  be  unlawful  for  any  common  carrier  to  charge  a  higher 
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or  lower  rate  than  that  fixed  and  published  by  the  commission. 
In  that  case  the  supreme  court  of  Minnesota  interpreted  the 
eighth  section  to  mean  that  the  rates  recommended  and  pub- 
Ushed  by  the  commission  in  the  manner  required  by  the  act, 
were  not  simply  adyisory  nor  merely  prinui/Le  equal  and  real 
sonable,  but  final  and  conclusive  as  to  what  were  lawful  or 
equal  and  reasonable  rates,  and  that,  in  proceedings  to  compel 
compliance,  no  issue  could  be  made  or  inquiry  had  as  to  the 
equality  and  reasonableness  of  the  rates  in  fact.  It  was  there 
conceded  by  counsel  that  the  legislature  could  declare  the 
schedule  of  rates  fixed  by  the  commission  to  be  prima  facie 
evidence  of  what  was  equal  and  reasonable,  but  the  court  held 
that  the  legislature  had  the  power  to  create  a  commission 
whose  judgment  or  determination  as  to  what  was  reasonable 
should  be  final  and  conclusive.  The  Minnesota  case  was 
taken  to  the  supreme  court  of  the  United  States,  and  the  judg- 
ment therein  rendered  was  reversed  upon  the  ground  that  the 
Minnesota  statute,  as  construed  by  the  supreme  court  of  that 
state,  conflicted  with  the  constitutional  provision  forbidding 
the  states  to  deprive  persons  of  their  property  without  due 
process  of  law  (ChicAgo,  etc.,  Ry.  Co.  v.  Minnesota,  134  U.  S. 
418,  42  Am.  &  Eng.  B.  Cas.  285^.  In  the  latter  case  Mr.  Jus- 
tice  Blatchford,  in  delivering  tne  opinion  of  the  court,  said  of 
the  statute :  "  It  deprives  the  company  of  its  right  to  a  judicial 
investigation  by  due  process  of  law,  under  the  forms  and  with 
the  machinery  provided  by  the  wisdom  of  successive  ages  for 
the  investigation  judicially  of  the  truth  of  a  matter  in  contro- 
versy, and  substitutes  therefor,  as  an  absolute  finality,  the  ac- 
tion of  a  railroad  commission,  which,  in  view  of  the  powers 
conceded  to  it  by  the  state  court,  cannot  be  regarded  as 
clothed  with  judicial  functions,  or  possessing  the  machinery 
of  a  court  of  justice."  From  this  decision,  Justices  Bradley, 
Gray,  and  Lamar  dissented,  and  held,  in  their  dissenting 
opinion,  that  there  was  no  good  reason  why  the  legislature 
might  not  delegate  the  duty  of  regulating  and  fixing  the 
charges,  so  as  to  make  them  equal  and  reasonable,  to  such  a 
board  of  commissioners  as  was  provided  for  in  the  Minnesota 
statute. 

Subsequently,  in  the  case  of  Budd  v.  New  York,  143  U.  S. 
517,  36  Am.  &  Eng.  Corp.  Cas.  31,  the  case  of  Chicago,  etc., 
By.  Co.  V.  Minnesota,  supra,  was  reviewed  and  explained.  The 
doctrine  of  Munn  v,  Illinois,  supra,  and  of  the  other  cases 
known  as  the  "  Granger  Cases,"  m  94  U.  S.  155-181,  was  ad- 
hered to  ;  and  it  was  held  that  the  Minnesota  law  had  been 
declared  invalid  because  it  had  been  construed  by  the  supreme 
court  of  that  state  "  as  providing  that  the  rates  of  charges  for 
the  transportation  of  pro})erty  by  railroads,  recommended  and 
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published  by  the  commission,  should  be  final  and  conclusive 
as  to  what  were  equal  and  reasonable  charges,  and  that  there 
could  be  no  judicial  inquiry  as  to  the  reasonableness  of  such 
rates." 

We  understand  the  doctrine  of  Chicago,  etc.,  Ry.  Co.  v,  Min- 
nesota, aupra^  and  of  Budd  v.  New  York,  supra,  to  be  as  fol- 
lows :  The  legislature  has  the  power  to  directly  fix  the  rates 
of  charges.  It  has  the  right  to  declare  what  is  reasonable. 
When  it  does  so,  its  declaration  is  conclusive  as  to  the  reason- 
ableness of  the  rates,  and  a  charge  beyond  the  maximum  fixed 
by  it  might  be  regarded  as  unreasonable.  But,  where  the 
legislature  creates  a  commission  to  regulate  the  rates  of 
charges,  such  commission  has  no  power  to  make  a  schedule 
of  rates  which  shall  be  final  and  conclusive  evidence  as  to  the 
reasonableness  of  the  charges,  because  judicial  inquiry  is 
thereby  cut  oflf. 

We  do  not,  however,  understand  the  federal  cases  to  hold 
that  an  act  of  a  state  legislature  may  not  be  valid,  if,  while 
oLiitting  to  itself  fix  the  maximum  rates,  it  creates  a  commis- 
sion with  authority  to  make  schedules  which  shall  be  prima- 
fade  evidence  of  the  reasonableness  of  the  rates.  Where  the 
schedule  is  only  made  prirmt-fade  evidence,  the  court,  in  a  suit 
against  the  carrier,  can  inquire  and  determine  what  is  a  rea- 
sonable rate  ;  and  the  defect  which  was  found  to  exist  in  the 
Minnesota  law  is  thus  obviated.  Such  is  the  character  of  the 
Illinois  act  of  1873,  which  provides,  in  section  8,  that  the 
schedule  made,  published,  and  certified  by  the  commissioners 
shall,  in  all  suits  brought  against  the  railroad  corporations  iu- 
volving  their  freight  and  passenger  charges,  etc.,  be  "  deemed 
and  taken  in  all  courts  of  this  state,  as  prima-facie  evidence 
that  the  rates  therein  fixed  are  reasonable  maximum  rates  of 
charges,"  etc.  One  of  the  criticisms  made  upon  the  construc- 
tion given  by  the  supreme  court  of  Minnesota  to  the  statute  in 
that  state  is  expressed,  in  Chicago,  etc..  By.  Co.  v,  Minnesota, 
supra,  in  the  following  words :  "  The  supreme  court  authori- 
tatively declares  that  it  is  the  expressed  intention  of  the  legisla- 
ture of  Minnesota,  by  the  statute,  that  the  rates  recommended 
and  published  by  the  commission,  if  it  proceeds  in  the  manner 
pointed  out  by  the  act,  are  not  simply  advisory,  nor  merely 
prima  fade  equal  and  reasonable."  The  Mississippi  statute, 
which  was  held  to  be  a  valid  law  in  Stone  v.  Farmers'  Loan 
&  Trust  Co.,  supra,  contained  a  provision  that  the  determina- 
tion of  the  commissioners  should  be  received  in  the  courts  as 
primor/acie  evidence  that  such  determination  was  right  and 
proper.  So,  also,  the  Iowa  statute,  which  was  held  not  to  be 
unconstitutional  as  a  delegation  of  legislative  power  in  Bail- 
way  Co.  V.  Dey,  supra,  provided  that  the  schedule  made  by 
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the  commissioners  should  be  prima^acie  evidence  of  the  rea* 
sonableness  of  the  rates  therein  charged,  in  all  suits  brought 
against  the  railroad  corporations. 

Under  the  constitutional  provisions  above  quoted,  the  legis- 
lature of  this  state  has  the  right,  and  it  is  its  prerogative,  if  it 
chooses  to  exercise  it,  to  pass  a  law  establishing  or  fixing  rea- 
sonable maximum  rates  oi  charges.  When  it  passed  the  act 
of  1873  it  did  not  choose  to  exercise  the  power  thus  conferred 
upon  it.  That  act  does  not  establish  reasonable  maximum 
rates,  nor  does  it  delegate  to  the  board  of  railroad  and  ware* 
house  commissioners  the  power  to  establish  such  rates. 

When  a  board  is  authorized  to  make  a  schedule  of  rates, 
and  their  schedule  is  merely  given  the  force  and  effect  of 
primorfacie  evidence  as  to  the  reasonableness  of  the  rates  in 
a  suit  involving  the  question  of  such  reasonableness,  there  is 
no  delegation  to  the  board  of  the  legislative  power  to  establish 
rates.  The  legislature  thereby  merely  refrains  from  the  exer- 
cise of  its  constitutional  power,  and  by  leaving  the  question 
as  to  the  reasonableness  of  the  rates  open,  makes  room  for 
the  exercise  by  the  courts  of  their  jurisdiction  upon  the  sub- 
ject. The  final  tribunal  of  arbitrament  is  not  the  judiciary, 
ut  the  legislature.  But  "  when  the  legislature  declares  that 
the  charges  shall  be  reasonable,  or,  which  is  the  same  thiug, 
allows  the  common-law  rule  to  that  effect  to  prevail,  and 
leaves  the  matter  there,  then  resort  may  be  had  to  the  courts 
to  inquire  judicially  whether  the  charges  are  reasonable  '* 
(Chicago,  etc.,  Ry.  Co.  v,  Minnesota,  134  U.  S.  462,  42  Am.  & 
Eng.  K.  Cas.  285).  The  decision  in  Chicago,  etc.,  Ky.  Co.  v. 
Minnesota,  supra,  does  not  base  the  invalidity  of  the  Minne- 
sota statute  upon  the  ground  that  the  provision  making  the 
schedule  of  the  commission  final  and  conclusive  as  to  the  rea* 
sonableness  of  the  rates  was  a  delegation  of  legislative  power 
to  the  commission.  Nor  do  we  deem  it  necessary  to  decide 
whether  such  a  provision  would  amount  to  a  delegation  of 
legislative  power  or  not.  But,  if  it  be  conceded  that  making 
the  schedule  of  the  commission  final  and  conclusive  as  to  the 
rates  is  a  delegation  of  legislative  power,  it  is  sufiieient  to  say, 
iu  the  present  case,  that  the  act  of  1873  does  not  give  to  the 
schedule  any  such  final  and  conclusive  effect.  W^e  are  there- 
fore of  the  opinion  that  the  act  is  not  unconstitutional  for  the 
second  reason  urged  upon  our  attention  by  counsel. 

Third,  It  is  urged  that  the  provision  of  the  statute  making 
the  schedule  of  the  commissioners  prima-facie  evidence  that 
Denial  or  the  rates  therein  fixed  are  reasonable  maximum 
right  of  trial  ratcs  of  charges  is  unconstitutional  and  void,  not 
bf  Jnry.  ouly  as    depriving  the  carriers  of  their  property 

without  due  process  of  law,  but  as  infringing  upon  the  right 
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of  trial  by  jury.  We  do  not  think  that  this  objection  should 
be  sustained.  In  the  first  place,  the  act  does  not  deprive  the 
railroad  corporations  of  the  right  to  have  a  judicial  deter- 
mination of  the  reasonableness  of  the  rates,  if  they  are  not 
satisfied  with  the  schedule  made  by  the  commission.  The 
courts  are  open  to  them  for  a  review  of  the  acts  of  the  com- 
missioners  in  fixing  the  rates  of  charges.  In  the  next  place^ 
the  provision  is  an  exercise  by  the  legislature  of  its  undoubted 
power  to  prescribe  the  rules  of  evidence.  (2  Rice,  Ev.  pp.  806, 
807  ;  Com.  v.  Williams,  6  Gray,  1 ;  State  v.  Hurley,  54  Me. 
562.)  Such  provisions  are  not  unusual.  Cases  have  arisen  in 
this  state  under  a  statute  making  the  fact  of  injury  caused  by 
sparks  from  a  locomotive  passing  along  the  road  prima-facte 
evidence  of  negligence,  and  no  question  has  ever  been  raised 
as  to  the  validity  of  the  statute.  (Bailway  Co.  v.  Campbell, 
86  111.  443 ;  Eailroad  Co.  Funk,  85  111.  460 ;  Eailway  Co.  v. 
Larmon,  67  111.  68  ;  Railroad  Co.  v.  Rogers,  62  111.  346 ;  Rail- 
road  Co.  v,  Clampit,  63  111.  95 ;  Railroad  Co.  v.  Quaintance,  58 
111.  389.)  Acts  making  tax  deeds  prima'/acie  evidence  of  the 
regularity  of  the  proceedings  antecedent  to  the  deed  have 
been  held  valid.  (2  Rice,  Ev.  p.  607  ;  Hand  v.  Ballon,  12  N. 
T.  541  ;  Delaplaine  v.  Cook,  7  Wis.  54  ;  Allen  v,  Armstrong,  16 
Iowa,  508  ;  Wright  v.  Dunham,  13  Mich.  414 ;  Gage  v.  Cara- 
her,  125  111.  451.)  See,  also,  Williams  v.  Insurance  Co.,  68  111. 
387.  Cases  referred  to  by  counsel,  which  involved  the  valid- 
ity of  acts  providing  for  references  to  auditors  or  referees,  and 
making  the  findings  of  facts  by  them  in  their  reports  prima- 
facie  evidence  of  the  facts  in  trials  before  juries,  will  be  found 
to  be  clearly  distinguishable  from  the  case  at  bar.  The  su- 
preme court  of  Iowa  has  decided  that  a  provision  as  to  the 
reasonableness  of  the  charges  is  unconstitutional,  because  ju- 
dicial inquirj*^  is  thereby  cut  off.  We  do  not,  however,  under- 
stand the  federal  cases  to  hold  that  an  act  of  a  state  legis- 
lature may  not  be  valid,  if,  while  omitting  to  itself  fix  the 
maximum  rates,  it  creates  a  commission  with  authority  ta 
make  schedules  which  shall  be  prima-facie  evidence  of  the 
reasonableness  of  the  rates.  Where  the  schedule  is  only  made 
prima-facie  evidence,  the  court,  in  a  suit  against  the  carrier^ 
can  inquire  and  determine  what  is  a  reasonable  rate  ;  and  the 
defect  which  was  found  to  exist  in  the  Minnesota  law  is  thus 
obviated.  Such  is  the  character  of  the  Illinois  act  of  1873,. 
which  provides,  in  section  8,  that  the  schedule  made,  pub- 
lished, and  certified  by  the  commissioners  shall,  in  all  suits 
brought  against  the  railroad  corporations,  involving  their 
freight  and  passenger  charges,  etc.,  be  "  deemed  and  taken,  in 
all  courts  of  this  state,  as  primafaci  evidence,  that  the  rates 
therein  fixed  are  reasonable  maximum  rates  of  charges,"  etc. 
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One  of  the  criticisms  made  upon  the  construction  given  by  the 
supreme  court  of  Minnesota  to  the  statute  in  that  state  is  ex- 
pressed, in  Chicago,  etc.,  By.  Co.  v.  Minnesota,  supra^  in  the 
following  words :  "  The  supreme  court  authoritatively  de- 
clares that  it  is  the  expressed  intention  of  the  legislature  of 
Minnesota,  by  the  statute,  that  the  rates  recommended  and 
published  by  the  commission,  if  it  proceeds  in  the  manner 
pointed  out  by  the  act,  are  not  simply  advisory,  nor  merely 
prima  facie  equal  and  reasonable."  The  Mississippi  statute, 
which  was  held  to  be  a  valid  law  in  Stone  v.  Trust  Co.,  aupra^ 
contained  a  provision  that  the  making  the  schedule  of  the 
commission  prima-facie  evidence  of  the  reasonableness  of  the 
rates  of  charges,  as  contained  in  a  statute  of  that  state  similar 
to  the  said  act  of  1873,  was  not  obnoxious  to  the  objections 
here  urged  against  it,  saying  :  ''  The  provision  of  the  statute 
that  the  rates  fixed  by  the  commissioners  shall  be  regarded  as 
prima  facie  reasonable  is  not  of  an  unusual  character,  and  was 
enacted  in  the  exercise  of  this  undoubted  power  of  the  state  to 
prescribe  rules  of  evidence  in  all  proceedings  under  the 
laws  of  the  state.  The  law  presumes  the  acts  of  officers  of 
the  state  to  be  rightfully  done,  and  gives  them  faith  accord- 
ingly. This  rule  is  not  unlike  the  provision  of  the  statute 
complained  of  by  the  plaintiflf."  (Railway  Co.  v.  Dey,  82  Iowa 
312,  45  Am.  &  Eng.  R.  Cas.  391.  See,  also,  Chicago  &  A.  R. 
Co.  V.  People,  67  111.  11.) 

Fourth — It  is  contended  that  the  statute  has  been  held  to 
be  unconstitutional  as  to  interstate  shipments,  and  that, 
therefore,  it  is  void  as  a  whole. 

This  contention  is  based  upon  the  decisions  of  this  court,  in 
People  V.  Wabash,  St.  L.  &  P.  Ry.  Co.,  104  111.  476, 
wi«i'ilto«ute  '^  ^^'  *  ^°S-  K.  Cas.  628,  and  Wabash,  St.  L.  & 
ZiLmwJt!  *  ^'  1^7-  ^^'  ^-  People,  105  111.  236,  and  of  the  su- 
preme court  of  the  United  States  in  Wabash,  etc., 
Ry.  Co.  i;.  Illinois,  1 18  U.  S.  557,  57  Am.  &  Eng.  R.  Cas.  1.  In 
the  Illinois  cases  the  action  was  to  recover  for  unjust  dis- 
crimination in  carrying  the  same  class  of  freight  from  Peoria 
to  New  York  City  for  a  less  sum  of  money  than  similar  freight 
was  carried  from  Gilman  to  New  York  City ;  Peoria  being  a 
greater  distance  from  New  York  than  Gilman,  and  being  86 
miles  further  west  in  Illinois  upon  the  defendant  company's 
road  from  a  station  near  the  eastern  boundary  of  Illinois  than 
Oilman.  The  judgments  in  the  Illinois  cases  were  reversed 
by  the  United  States  supreme  court  in  the  Wabash,  etc.,  Ry. 
Co.  Case,  supra,  because  of  the  interpretation  placed  by  this 
court  upon  those  sections  of  the  act  of  1873  which  relate  to 
unjust  discrimination,  and  not  because  the  United  States  su- 
preme court  considered  the  act  of  1873  invalid,  as  amounting 
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to  an  attempted  regulation  of  commerce.  The  latter  court,  in 
the  Waba&th,  etc.,  By.  Go.  Case,  supra,  said :  "  It  might  ad- 
mit of  question  whether  the  statute  of  Illinois  now  under  con- 
sideration was  designed  by  its  framers  to  affect  auy  other 
class  of  transportation  than  that  which  begins  and  ends  with- 
in the  limits  of  the  state."  The  question  whether  the  Illinois 
statute  was  or  was  not  so  designed  by  its  framers  was  not 
as  carefully  considered  in  the  above  cases  as  it  would  have 
been,  had  it  not  been  for  the  construction  therein  placed  upon 
the  previous  decisions  of  the  federal  supreme  court.  The 
latter  decisions  were  then  understood  as  holding  that  a  state 
law  prohibiting  unjust  discrimination  in  the  rates  of  charges 
for  the  transportation  of  property  between  points  wholly 
within  the  state,  whether  it  was  a  part  of  a  continuous  car- 
riage to  a  point  out  of  the  state,  or  not,  was  not  invalid,  in 
the  absence  of  congressional  action  upon  the  subject,  and 
when  construed  as  the  act  of  1873  was  construed  in  the 
Illinois  cases.  With  such  understanding  of  the  federal  rul- 
ings, this  court  held  that,  while  the  provisions  of  the  act  of 
1873  relating  to  unjust  discrimination  were  inoperative  upon 
that  part  of  the  contract  of  shipment  which  had  reference  to 
the  transportation  outside  of  the  state,  they  were  binding  and 
effectual  as  to  so  much  of  the  transportation  as  was  within  the 
limits  of  the  state.  In  the  opinion  of  the  majority  of  the 
court  (Chief  Justice  Watfe  and  Justices  Bradley  and  Gray 
dissenting)  in  Wabash,  etc..  By.  Co.  v,  Illinois,  supra,  Mr. 
Justice  Miller  said :  '*  It  cannot  be  denied  that  the  general 
language  of  the  court  in  these  cases,  upon  the  power  of  con- 
gress to  regulate  commerce,  may  be  susceptible  of  the  mean- 
ing which  the  Illinois  court  places  upon  it."  In  the  same 
opinion  the  same  learned  justice,  in  speaking  for  the  majority, 
while  stating  that  they  were  bound  by  the  construction  given 
by  this  court  to  the  Illinois  statute,  and  that  this  court  had  so 
construed  the  statute  as  to  make  it  apply  to  commerce  among 
the  states,  also  said :  "  If  the  Illinois  statute  could  be  con- 
strued to  apply  exclusively  to  contracts  for  a  carriage  which 
begins  and  ends  within  the  state,  disconnected  from  a  con- 
tinuous transportation  through  or  into  other  states,  there  does 
not  seem  to  be  anv  difficulty  in  holding  it  to  be  valid."  Look- 
ing, however,  at  the  provisions  of  the  act  of  1873  which  have 
reference  to  unjust  discrimination,  in  the  light  of  the  con- 
struction given  to  them  in  the  Illinois  cases  above  referred  to 
the  federal  supreme  court  held  those  decisions  invalid,  as  ap- 
plied to  unjust  discrimination  in  the  rates  of  charges  for  the 
transportation  of  property  within  the  state,  when  such  trans- 
portation was  part  of  a  continuous  carriage  from  a  point  with- 
in to  a  point  without  the  state,  upon  the  ground  that  such 
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<soDBtraction  made  the  provisions  conflict  with  the  constitu- 
tional grant  to  congress  of  power  to  regulate  interstate  com- 
merce. 

This  court  might  be  inclined  to  consider  the  question 
whether  the  construction  announced  in  said  cases  and  ac- 
cepted by  the  United  States  supreme  court,  may  not  have 
been  incorrect,  and  unauthorized  by  the  language  of  the  act, 
if  the  present  suit  had  arisen  under  those  sections  of  the  act 
which  have  reference  to  unjust  discrimination.  But  the  case 
at  bar  arises  under  the  provisions  which  prohibit  the  charge 
of  more  than  fair  and  reasonable  rates.  This  action  is  brought 
for  damages  growing  out  of  alleged  charges  of  unreasonable 
rates  for  the  transportation  of  property  between  points  lying 
wholly  within  the  state,  and  not  being  part  of  a  continuous 
transportation  to  an^  point  outside  of  the  state.  It  is  within 
the  power  of  the  legislature  to  so  amend  the  act  as  clearly  to 
limit  the  provisions  concerning  unjust  discrimination  to  com- 
merce carried  on  within  the  state. 

Counsel  claim  that  the  provisions  relating  to  interstate  com- 
merce are  so  intimately  connected  with  those  relating  to  com- 
«eparebiiuy  merce  carried  on  wholly  within  the  limits  of  the 
^fproTitioBi  state  as  not  to  be  separable  the  one  from  the  other, 
«rMt.  amj  |;jja^^  ag  tiiQ  g^Q^  has  been  declared  invalid  when 

applied  to  interstate  commerce,  it  must  also  be  invalid  as  ap- 
plied to  state  commerce.  Upon  this  point  reference  is  made  to 
cases  holding  that  words  of  limitation  cannot  be  introduced 
into  a  penal  statute,  so  as  to  make  it  specific,  when,  as  ex- 
pressed, it  is  general  only.  (U.  S.  v.  Beese,  92  U.  S.  214; 
Trade-Mark  Cases,  100  U.  S.  82 ;  Baldwin  v.  Franks,  120  U. 
S.  678.)  If  the  doctrine  of  these  cases  is  applicable  to  the 
case  at  bar,  it  is  only  applicable  to  the  sections  of  the  act  of 
1873  relating  to  unjust  discrimination ;  and  the  effect  of  its 
application  would  be  to  hold  those  sections  void,  as  affecting 
transportation  within  the  state,  because  they  had  been  held 
void  as  affecting  interstate  transportation,  but  the  effect  would 
not  be  to  invalidate  the  act,  so  far  as  it  relates  to  charges  of 
fair  and  reasonable  rates  alone. 

Where  a  part  of  a  statute  is  unconstitutional,  the  remainder 
will  not  be  declared  unconstitutional  also,  if  the  two  are  dis- 
tinct and  separable,  so  that  the  latter  may  stand,  though 
the  former  becomes  of  no  effect.  The  constitutional  and  un- 
constitutional provisions  may  sometimes  be  contained  in  the 
same  section,  but  do  not  necessarily  fall  together,  unless  they 
**  are  essentially  and  inseparably  connected  in  substance.  If, 
when  the  unconstitutional  portion  is  stricken  out,  that  which 
remains  is  complete  in  itself,  and  capable  of  being  executed  in 
accordance  with  the  apparent  legislative  intent,  wholly  inde- 
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pendent  of  that  which  was  rejected,  it  must  be  sustained. 
*  *  *  If  a  statute  attempts  to  accomplish  two  or  more  ob- 
jects, and  is  void  as  to  one,  it  may  still  be,  in  every  respect, 
complete  and  valid  as  to  the  other.  *  *  ^  A  legislative  act 
may  be  entirely  valid  as  to  some  classes  of  cases,  and  clearly 
void  as  to  others."  (Cooley,  Const.  Lim.  (6th  ed.)  pp.  211, 
213 ;  Dupee  v.  Swigert,  127  111.  494.) 

An  examination  of  the  act  of  1873  in  the  light  of  these  prin- 
ciples of  construction  will  show  that  parts  of  the  act  relate 
to  the  prevention  of  unjust  discrimination  between  persons 
and  places  in  the  rates  of  charges  for  transportation,  while 
other  parts  relate  to  the  prevention  of  charges  that  exceed  fair 
and  reasonable  rates.  Sections  2  and  3  of  the  act  relate 
more  particularly  to  unjust  discrimination,  and  their  aim  is 
**  against  favoritism— against  charging  one  shipper  more  than 
another  for  the  like  service  under  like  conditions."  Bailroad 
Co.  V.  Ervin,  118  111.  250,  27  Am.  &  Eng.  E.  Cas.  8 ;  Illinois 
Cent.  R.  Co.  u  People,  121  111.  304.  Section  1,  in  connection 
with  sections  7  and  8,  concerns  the  question  whether  the  rate 
charged  a  passenger  or  shipper  is  reasonable,  or  not,  irre- 
spective of  the  charge  that  may  be  made  against  another  pas- 
senger or  shipper,  or  at  another  point.  It  is  easy  to  see  that 
there  is  a  difference  between  extortion  and  discrimination. 
Hence,  we  think  that  the  provisions  of  the  act  upon  the  two 
subjects  can  be  separated  and  disconnected  from  each  other 
so  that  those  portions  relating  to  reasonable  charges  may  stand, 
even  if  those  portions  relating  to  unjust  discrimination  fall. 
Whether  the  latter  do  or  must  fall,  or  not,  we  do  not  decide. 
It  is  to  be  noted,  however,  that  in  Bailroad  Co.  v.  Ervin, 
supra^  and  Illinois  Cent.  R.  Co.  v.  People,  supra,  this  court 
treated  the  whole  of  the  act  of  1873  as  valid  as  applied  to 
commerce  wholly  within  the  state. 

The  Wabash,  St.  L.  &  P.  Ry.  Co.  Cases,  104  111.  476,  105 
HI.  236,  arose  under  the  sections  relating  to  unjust  discrimi- 
nation; and  it  was  those  sections  which  were  therein  con- 
strued as  being  **  broad  enough  to  include  unjust  discrimina- 
tion in  the  rates  of  charges  for  the  transportation  of  property 
from  a  point  within  to  a  point  without  the  state.''  The  pro- 
visions of  the  act  relating  to  fair  and  reasonable  rates  were 
not  construed  as  being  broad  enough  to  prohibit  charges  of 
more  than  reasonable  rates  for  transportation  outside  of  the 
state,  or  within  it,  as  part  of  a  carriage  beyond  the  state. 
Therefore,  the  question  whether  these  provisions  were  in- 
tended to  apply  only  to  transportation  between  points  lying 
wholly  within  the  state,  and  disconnected  from  a  continuous 
carriage  to  a  point  outside  of  the  state,  is  not  a  question 
which  is  settled  in  the  decisions  of  the  Wabash,  St  L.  &  P. 
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By.  Co.  Cases.  After  a  careful  study  of  the  terms  of  the  act» 
we  are  of  the  opinion  that  the  first  section,  read  in  connection 
with  the  title,  and  sections  7,  8,  and  11,  applies  only  to  charges, 
of  reasonable  rates  for  such  transportation  within  the  state  as 
is  not  a  part  of  a  continuous  transportation  without  the  state, 
and  therefore  does  not  infringe  upon  the  power  of  congress 
to  regulate  interstate  commerce. 

The  title  of  the  act  is  "  An  act  to  prevent  extortion  *  *  ♦ 
in  the  rates  charged  for  the  transportation  of  passengers  and 
freights  on  railroads  in  this  state,*  and  not  on  railroads  out- 
side of  this  state.  The  railroad  corporations  forbidden  by 
section  1  to  charge  more  than  reasonable  rates  are  thus 
therein  described:  "Any  railroad  corporation  organized  or 
doing  business  in  this  state  under  any  act  of  incorporation,  or 
general  law  of  this  state,  now  in  force,  or  which  may  hereafter 
be  enacted,  or  any  railroad  corporation  organized,  or  which 
may  hereafter  be  organized  under  the  laws  of  any  other  state, 
and  doing  business  in  this  state."  Section  11  provides  that 
the  term  "  railroad  corporation,"  contained  in  the  act,  shall 
be  taken  to  mean  all  corporations,  etc.,  now  or  hereafter  own- 
ing or  operating  "  any  railroad,  in  whole  or  in  part,  in  this 
state,"  and  to  apply  to  all  persons,  whether  incorporated  or 
not,  '*  that  shall  do  business  as  common  carriers  upon  any  of 
the  lines  of  railway  in  this  state,"  etc.  Section  1  forbids  the 
charging  of  more  than  reasonable  rate  for  the  transportation 
of  passengers  or  freight  or  cars  "upon  any  railroad  within  the 
state." 

Section  8  directs  the  railroad  and  warehouse  commissioners 
to  make  "  for  each  of  the  railroad  corporations  doing  business 
in  this  state"  a  schedule  of  reasonable  maximum  rates  of 
charges  for  the  transportation  of  passengers  and  freight  and 
cars  "  on  each  of  saia  railroads."  It  is  quite  manifest  that 
the  schedule  thus  required  to  be  made  is  of  more  importance 
in  determining  what  are  reasonable  rates  of  charges  than  in 
determining  whether  there  has  been  unjust  discrimination^ 
In  section  3  the  discriminating  rates,  charges,  etc.,  therein 
referred  to  are  made  prima/acie  evidence  of  unjust  discrimi- 
ination,  without  mention  of  the  schedule.  If  the  greater  dis- 
tance (from  Peoria  to  New  Tork^  and  the  shorter  distance 
(from  Oilman  to  New  York)  are  given,  and  the  fact  is  ascer- 
tained that  the  charge  for  transportation  over  such  greater 
distance  is  less  than  the  charge  therefor  over  such  shorter 
distance,  a  discrimination  is  at  once  established,  whether  the 
whole  of  the  distances  be  regarded,  or  the  proportional  parts 
thereof  in  this  state.  Given  the  facts  of  the  distances,  whether 
without  or  within  the  state,  and  of  the  actual  charges,  and 
the  question  of  discrimination  is  determined,  though  reference 
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to  the  schedule  may  be  made  as  to  the  injustice  of  the  dis- 
crimination to  the  individuah  But  it  could  not  have  been  the 
intention  of  the  legislature  that  this  schedule  should  be  prima 
fade  evidence  of  what  were  reasonable  maximum  rates  of 
charges  for  transportation  outside  of  the  state,  or  for  such 
transportation  within  it  as  might  be  a  part  of  a  continuous 
transportation  from  within  to  without.  Other  states  would 
have  their  own  laws  and  commissioners,  and  methods  of  as- . 
certaining  rates.  The  railroad  and  warehouse  commissioners 
named  in  schedule  8  are  Illinois  officials,  appointed  by  the 
governor,  with  jurisdiction  limited  to  this  state,  and  without 
power  or  opportunity  to  gather  the  data  for  fixing  reasonable 
rates  of  transportation  outside  of  the  state,  or  within  the 
state,  as  connected  with  a  continuous  carriage  to  a  point 
beyond  its  limits.  The  act  establishing  the  board  of  railroad 
and  warehouse  commissioners  provides  that  only  railroads 
incorporated  or  doing  business  in  this  state  shall  make  sworn 
statements  of  their  affairs  to  said  commissioners.  2  Starr  & 
C.  Ann.  Si  pp.  1956-1958.  Section  7  of  the  act  of  1873  re- 
quires the  commissioner  to  ascertain  whether  the  provisions 
of  the  act  have  been  violated  by  "  any  railroad  corporation  in 
this  state,*'  and  for  that  purpose  ''  to  visit  the  various  stations 
upon  the  line  of  each  railroad."  We  construe  these  features 
of  the  act  to  indicate  that,  so  far  as  the  provisions  relating  to 
the  charges  of  reasonable  rates  are  concerned,  it  was  not  the 
intention  of  the  legislature  to  make  them  apply  to  any  other 
kind  of  transportation  than  that  which  should  occur  wholly 
within  the  boundaries  of  this  state,  or  to  any  other  kind  of 
contracts  than  those  for  a  carriage  which  begins  and  end& 
within  the  state,  disconnected  from  a  continuous  transportation 
through  or  into  other  states.  Consequently,  we  hold  the  pro- 
visions relating  to  charges  of  reasonaole  rates  to  be  valid. 

Fifth,  the  statute  granting  power  to  the  railroad  commis- 
sioners to  make  a  schedule  of  reasonable  maximum  rates  for 
appellant  is  alleged  to  be  a  violation  of  apj)ellant's 
charter,  so  as  to  impair  the  obligation  of  its  con-  inipAirmeiit 
tract  with  the  state,  and  therefore  the  act  is  said  to  orobiifr»tioik 
be  void  as  to  appellant  of  coitracti. 

This  point  is  settled  adversely  to  appellant  by 
the  cases  of  Buggies  v.  People,  91  III.  256,  and  Buggies  v,  Illi- 
nois, 108  U.  S.  526,  11  Am.  &  Eng.  E.  Cas.  49.  In  the  former 
case,  one  of  the  questions  submitted  by  the  stipulation  was 
whether  a  law  establishing  a  reasonable  maximum  rate  of 
charges  for  the  transportation  of  passengers  on  railroads  in 
this  state  was  such  a  constitutional  law  as  appellant ''  was 
bound  to  obey,  *  *  *  notwithstanding  the  provisions  of  its 
charter ;"  and  it  was  there  held  that  the  law  was  valid,  and 
61  A.  &  E.  R.  Cas.— 7 
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that  the  legislature  has  the  power  to  fix  a  maximum  rate  of 
charges  for  corporations  exercising  a  business  public  in  its 
character,  and  that  such  regulation  does  not  impair  the  obli- 
gation of  the  contract  in  their  charters.  In  Buggies  v.  Illinois, 
supra^  the  provisions  of  appellant's  charter  are  fully  set  out. 

It  is  not  denied  that,  by  consolidation  and  statutory  pro- 
visions, appellant  acquired  the  powers  and  franchises  granted 
.to  the  Central  Military  Tract  Company  by  an  act  to  incorpo- 
rate the  latter  company  passed  on  JFebruary  15,  1851,  and  oy 
an  act  to  amend  said  act  passed  on  June  19,  1862.  By  sec- 
tion 3  of  said  act  of  1851,  said  company  was  thereby  "  created 
and  incorporated  for  the  purpose  of  organizing  under  an  act 
entitled  '  An  act  to  provide  for  a  general  system  of  railroad 
incorporations,'  in  force  November  5, 1849,"  and  was  "  entitled 
to  have  and  exercise  the  powers  and  privileges,  and  be  subject 
to  the  liabilities  therein  enumerated."  The  general  law  of 
1849,  in  clause  10  of  section  21  thereof,  conferred  upon  rail- 
road companies  organized  thereunder  the  right  "  to  regulate 
the  time  and  manner  in  which  passengers  and  property  shall 
be  transported,  and  the  tolls  and  compensation  to  be  paid 
therefor ;  but  such  compensation  for  any  passenger  and  his 
ordinary  baggage  shall  not  exceed  three  cents  a  mile,  unless 
by  special  act  of  the  legislature,  and  shall  be  subject  to  altera- 
tion as  hereinafter  provided."  It  also  provides  in  section  32, 
that  "  the  legislature  may,  when  any  such  railroad  shall  be 
opened,  for  use,  from  time  to  time,  alter  or  reduce  the  rates 
ot  toll,  fare,  freight,  or  other  profits  upon  such  roads ;  but  the 
same  shall  not,  without  the  consent  or  the  corporation,  be  so 
reduced  as  to  produce  with  said  profits  less  tlian  fifteen  per 
cent  per  annum  on  the  capital  actually  paid  in ;  nor  unless  on 
an  examination  of  the  amounts  received  and  expended,  to  be 
made  by  the  secretary  of  state,  he  shall  ascertain  that  the 
net  income  derived  by  the  company  from  all  sources  from  the 
year  then  last  past  shall  have  exceeded  an  annual  income  of 
fifteen  per  cent  upon  the  capital  of  the  corporation  actually 
paid  in." 

Section  6  of  the  act  of  1852  is  as  follows :  '^  The  said  com- 
pany shall  have  power  to  make,  ordain,  and  establish  all 
such  by-laws,  rules,  and  regulations  as  may  be  deemed  expe- 
dient and  necessary  to  fulfill  the  purposes  and  carry  into  effect 
the  provisions  of  this  act,  and  for  the  well  ordering,  regulating, 
and  securing  the  affairs,  business,  and  interests  of  the  com- 
pany :  provided,  that  the  same  be  not  repugnant  to  the  con- 
stitution and  laws  of  the  United  States  or  of  this  state,  or 
repugnant  to  this  act.  The  board  of  directors  shall  have 
power  to  establish  such  rates  of  toll  for  the  conveyance  of 
persons  or  property  upon  the  same,  as  they  shall  from  time 
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to  time,  by  their  by-laws  determine,  and  to  levy  and  collect 
the  same  for  the  use  of  the  said  company.  The  transporta- 
tion of  persons  and  property,  the  width  of  track,  and  all  other 
matters  and  things  respecting  the  nse  of  said  road,  shall  be  in 
conformity  to  such  rules  and  regulations  as  the  said  board  of 
directors  shall  from  time  to  time  determine." 

It  is  now  claimed  by  the  appellant  that  it  still  has  the  right, 
under  its  original  charter  of  1851,  of  fixing  rates,  subject  only 
to  a  limit  of  three  cents  a  mile  on  passengers,  and  that  the 
state  has  no  power  to  interfere,  except  to  keep  the  annual 
profits  down  to  15  per  cent  per  annum  on  the  paid-up  capital, 
and  that  the  act  of  1873,  giving  the  commissioners  power  to 
make  a  schedule  of  maximum  reasonable  rates  for  appel- 
lant, ignores  these  limitations  upon  the  power  of  the  state 
to  regulate  its  charges.  Although  the  act  of  1852  is  en- 
titled "An  act  to  amend  the  charter  of  1851,"  it  is  a  com- 
plete charter  in  itself.  It  contains  provisions  not  found  in  the 
general  railroad  law  of  1849.  The  plea  alleges  that  it  was  ac- 
cepted by  appellant,  and  it  was  evidently  intended  and  ac- 
cepted as  a  substitute  for  the  charter  of  1851. 

In  Buggies  v.  Illinois,  aupra^  it  was  contended  by  appellant 
that  the  act  of  1852  repealed  sections  21  and  32  of  the  old 
charter,  with  the  limitations  therein  contained  as  above  set 
forth,  and  that  under  section  6  of  the  amending  act  of  1852,  as 
above  set  forth,  appellant  could  establish  its  own  rates  of  fare 
and  freight,  free  from  legislative  interference.  In  that  case 
the  supreme  court  of  the  United  States  declined  to  decide 
whether  section  6  of  the  amending  act  repealed  clause  10  of 
section  21  and  section  32  of  the  original  charter,  or  not.  But 
they  held  that,  under  said  section  6,  no  by-law  could  be  estab- 
lished by  the  directors  that  did  not  conform  to  the  laws  of  the 
state,  whether  such  laws  were  in  force  when  the  amended 
charter  was  granted,  or  came  into  operation  afterwards ;  that 
the  power  of  the  company  for  the  regulation  of  its  own  affairs 
was,  in  express  terms,  subjected  to  the  legislative  control  of 
the  state  ;  that  the  by-laws  fixed  the  rates,  and  no  by-laws 
could  be  made  that  was  at  all  repugnant  to  the  laws  of  the 
state  ;  that  only  such  charges  could  be  collected  by  appellant 
as  were  allowed  by  the  laws  of  the  state  ;  that,  in  the  absence 
of  legislation,  the  power  of  the  directors  over  the  rates  is  sub- 
ject only  to  the  common-law  limitation  of  reasonableness,  but 
that  the  state  may  establish  a  maximum  of  rates  to  be  charged 
by  railroad  companies  for  the  transportation  of  persons  and 

Sroperty ;  that  when  a  maximum  is  so  established  the  rates 
xed  by  the  directors  must  conform  to  its  requirements, — 
otherwise,  the  by-laws  would  be  repugnant  to  the  laws. 
Adopting  the  views  thus  expressed  by  tiie  federal  supreme 


100  CHICAGO,    ETC.,  B.  CO.  V.  JONES.  [VOL.  61 

court,  we  are  of  the  opinion  that  there  is  nothing  in  appel- 
lant's charter  which  relieyes  it  from  the  obligation  to  submit 
to  the  provisions  of  the  act  of  1873  upon  the  subject  of  rea* 
sonable  rates,  and  that  the  act  does  not  impair  the  obligation 
of  any  contract  alleged  to  be  contained  in  appellant's  charter. 

Sixth,  it  is  claimed  that  the  schedule  of  1873,  which  was  ad- 
mitted in  evidence,  was  not  published  as  required  by  statute,, 
and  that  for  that  reason  it  did  not  go  into  effect. 

The  copy  of  the  schedule  of  September  1, 1873^ 
^ifl***te"*"'  introduced  by  the  plaintiff,  was  accompanied  by 
eTidenoe.  *"     ^^®  following  certificate,  which  was  attached  to  it : 

"Office  of  the  Railroad  and  Warehouse  Com- 
mission, Springfield,  Illinois. 

"  State  of  Illinois,  Sangamon  County,  ss.: 

"We,  the  undersigned,  railroad  and  warehouse  commis* 
sioners  in  and  for  the  state  of  Illinois,  do  hereby  certify  that 
the  foregoing  is  a  true  copy  of  '  A  Schedule  of  Seasonable 
Maximum  Bates  of  Charges  for  the  Transportation  of  Passen* 
gers  and  Freight  and  Cars/  together  with  a  classification  of 
freight,  explanatory,  and  forming  a  part,  of  said  schedule,  re- 
vised and  prepared  by  the  railroad  and  warehouse  commission 
for  the  Chicago,  Burlington  and  Quincy  Company ;  that  said 
'  Classification  of  Freight '  and  schedule  has  been  published 
as  required  by  law  in  the  lUinois  State  Journal^  a  weekly  news- 
paper published  in  the  city  of  Springfield,  in  said  state,  in  the 
issues  of  said  paper  dated,  respectively,  September  3d,  10th,. 
17th,  and  24th,  and  October  1,  A.D.  1873,  as  revised,  and  was 
in  force  from  and  after  September  1,  A.D.  1873,  and  remained 
in  force  until  December  1,  A.D.  1881. 

"Witness  our  hands  this  7th  day  of  February,  A.D.  1891- 

"  John  B.  Wheeler, 

"  Isaac  N.  Phillips, 

"  W.  B.  Crim, 

"  Bailroad  and  Warehouse  Commissioners. 

"  Attest :  J.  H.  Paddock,  Secretary." 

This  certificate  shows  that  the  publication  of  both  the 
classification  and  the  schedule  was  made,  not  only  for  three 
successive  weeks,  but  for  five  successive  weeks,  and  that,  con* 
sequently,  the  provision  in  section  8  as  to  publication  was 
fully  complied  with.  The  trial  court  was  authorized  to  admit 
it,  and,  when  admitted,  it  was  **  prima^ade  evidence  of  the 
schedules  of  said  commissioners. '  At  the  close  of  plaintiff's 
evidence  the  defendant  introduced  another  certificate  of  the 
commissioners,  dated  December  1,  1891,  and  other  evidence^ 
for  the  purpose  of  showing  that  the  classification  of  freights, 
which  recited  on  its  face  that  it  formed  a  part  of  each 
schedule,  was  published  on  September  3d,  10th,  and  17th, 
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and  that  the  schedule  for  appellant,  which  refers  to  the 
classification  as  forming  a  part  of  it,  was  published  on  Sep- 
tember 17th  and  24th,  and  October  1st.  The  classification 
was  published  three  successive  weeks,  and  the  schedule  was 
published  three  successive  weeks ;  but  the  point  is  made 
that,  as  the  schedule  referred  to  the  classfication  the  latter 
was  a  part  of  the  former,  and  that  when  the  schedule  was 
published,  on  September  17th,  24th,  and  October  Ist,  the 
classification  should  have  been  published,  as  a  part  of  it,  and 
in  the  same  issues  of  the  newspaper  with  it.  As  the  classi- 
fication was  for  all  the  railroads,  and  a  schedule  was  made  for 
each,  it  is  a  (question  whether  it  was  necessary  to  republish 
the  classification  with  each  schedule,  it  having  already  been 
published  for  the  time  required  by  law.  The  classification 
was  on  file  in  thaoffice  of  the  commissioners,  and  the  schedules 
referred  to  it,  and  the  roads  could  have  access  to  it. 

The  certificate,  however,  as  above  set  forth,  was  merely 
primcu-facie  evidence  that  the  schedule  introduced  was  that  of 
the  commissioners.  Other  evidence  might  be  introduced  to 
show  that  it  was  their  schedule.  This  evidence  was  furnished 
by  the  defendant  itself.  Its  own  proof  showed  that  the  copy 
introduced  was  a  copy  of  the  schedule  prepared  and  adopted 
for  it  by  the  commissioners.  It  is  not  contended  that  the 
defendant  did  not  have  notice  of  the  schedule  of  September, 
1873,  irrespective  of  any  publication  of  it. 

Bat  even  if  it  be  true  that  the  schedule  could  net  go  into 
effect  until  it  was  published  in  the  manner  required  by  the 
law,  and  that  the  separate  publication  of  the  classification 
and  the  schedule  was  not  in  compliance  with  sec- 
tion 8,  we  still  think  that  the  certificate  above  set  Effect  or  met  of 
forth  was  sufficient.  The  case  below  was  not  tried  '■"•^o*  *8^«- 
until  November  30,  1891.  By  act  approved  June 
30,  1885,  the  legislature  amended  said  section  8,  and  in  the 
amended  section  provided  as  follows :  "  All  such  schedules 
heretofore  or  hereafter  made  shall  be  received  and  held  in 
all  such  suits  as  prima  facie  the  schedules  of  said  commis- 
sioners without  further  proof  than  the  production  of  the 
schedule  desired  to  be  used  as  evidence,  with  a  certificate  of 
the  railroad  and  warehouse  commissioners,  that  the  same  is 
a  true  copy  of  a  schedule  prepared  by  them  for  the  railroad 
company  or  corporation  therein  named."  (3  Starr  &  0.  Ann. 
St.  p.  1029.)  The  certificate  of  February  7,  1891,  conforms  to 
the  requirement  of  section  8,  as  thus  amended. 

No  man  or  corporation  has  a  vested  right  in  the  rules  of 
evidence.  They  pertain  to  the  remedies  provided  by  the  state 
for  its  citizens,  and  do  not  constitute  a  part  of  any  contract. 
They  are  subject  to  control  and  modification  by  the  legisla- 
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ture,  whether  affecting  proof  of  existing  rights,  oi  rights  sub- 
sequently acq^uired.  Changes  in  them  may  be  ma^e  appli- 
cable to  existing  causes  of  action.  (Oooley,  Gonst  Lim.  (6th 
ed.)  p.  451 ;  Gage  v.  Caraher,  125  111.  447). 

oei^cn^A.*— Appellee  assigns  as  a  cross  error  the  overruling 
of  his   demurrer  to  the  sixth  plea  of  the  defendant.     This 
plea  was  to  the  last  additional  count  of  the  amended  declara- 
tion, and  averred  that  the  causes  of  action  there- 
AB6Bdm6Bt  of  in  get  ont;  ^{^  ^qJ  accHie  to  the  plaintiff  within  five 

L^rtaUra  years  next  before  the  filing,  or  the  obtaining  of 
ftctioBi.  leave  to  file,  said  last  additional  count,  or  the  sub- 

stitute therefor.  The  question  is  whether  the 
amendment,  or  the  last  count  of  the  amended  declaration, 
sets  up  a  new  cause  of  action.  If  it  does,  the  demurrer  to  the 
plea  was  properly  overruled.  If  it  does  not,  the  amendment 
takes  effect  from  the  commencement  of  the  suit.  When  an 
amendment  sets  up  no  new  matter  or  claim,  but  merely  re- 
states in  a  different  form  the  cause  of  action  set  out  in  the 
original  declaration,  it  relates  to  the  commencement  of  the 
suit,  and  the  statute  of  limitations  is  arrested,  at  that  point ; 
but,  where  the  amendment  introduces  a  new  or  different  cause 
of  action,  it  is  treated  as  a  fresh  suit,  begun  at  the  time 
when  such  amendment  is  filed,  and  the  statute  is  arrested  at 
the  latter  date.    (Baker  v.  Railway  Co.,  34  Mo.  App.  98.) 

In  this  case  the  two  counts  of  the  original  declaration,  and 
all  the  additional  counts  of  the  amended  declaration,  except 
the  last,  sought  to  recover  the  treble  damages  allowed  by  the 
statute  for  a  violation  of  its  provisions ;  and  to  these  counts 
the  two-years  statute  of  limitations  was  properly  pleaded,  as, 
in  this  state,  actions  for  a  statutory  penalty  must  be  brought 
within  two  years  next  afte  the  cause  of  action  accrued.  The 
last  amended  count,  filed  more  than  seven  years  after  the 
filing  of  the  original  declaration,  sought  to  recover  damages 
for  the  violation  of  defendant'a  common-law  liability  as  a  car* 
rier  for  charging  more  than  reasonable  rates.  To  this  count 
the  five-years  statute  of  limitations  was  applicable.  It  is 
conceded  by  appellee  that  he  cannot  recover  treble  damages 
for  unreasonable  charges,  except  for  those  paid  by  him  dur- 
ing the  two  years  prior  to  the  be^nning  of  the  suit,  and  that 
the  object  of  the  amended  count  is  to  recover  single  damages 
for  the  three  years  immediately  preceding  the  two  years  for 
which  treble  damages  are  claimed. 

We  think  that  the  amended  count  introduced  a  new  cause 
of  action.  The  original  declaration  declares  specially  on  the 
statute  for  the  recovery  of  a  statutory  penalty ;  alleges,  on 
the  ground  of  action,  the  charge  of  rates  in  excess  of  those 
fixed  by  the  schedule  of  the  commissioner,  and  concludes  * 


YOL.  61]  CARRIERS — FREIGHT  RATES.  103 

"  Whereby,  and  by  force  of  the  statute,  *  *  *  an  action  hath 
accrued  ^  *  *  to  demand  and  recover  of  the  defendant  three 
times  the  amount  of  said  sum  of  money,"  etc.,  ''  with  reason- 
able attorney's  fee,  in  a  sum  to  be  fixed  by  the  court."  The 
amended  count  is  based  on  an  alleged  common-law  liability, 
or  on  an  implied  contract  to  repay  money  obtained  by  wrong- 
ful overcharges.  Before  it  was  filed  the  cause  of  action  set 
forth  in  it  had  been  barred  by  the  fiye-years  statute  of  limita- 
tions. If  a  new  suit  had  been  begun  for  the  same  cause  of 
action  at  the  time  of  the  amendment,  it  could  not  have  been 
maintained,  and  there  is  no  more  reason  why  the  cause  of 
action  should  be  enforced  when  embodied  in  an  amended  dec- 
laration than  when  forming  the  subject-matter  of  a  new  suit. 
Although  an  amendment  may  properly  be  allowed,  it  does  not 
necessarily,  when  allowed,  have  the  effect  of  relating  back  to 
the  date  of  bringing  the  suit,  for  the  purpose  of  determining 
questions  of  limitation.  An  amendment  which  introduces  a 
cause  of  action  barred  by  limitation  is  ineffectual  to  avoid  the 
statutory  bar.  (Gibbons  v.  The  Fanny  Barker,  40  Mo.  263  ; 
Baker  v.  Bailway  Co.,  supra;  Gorman  v.  Judge,  27  Mich.  188 ; 
Melvin  v.  Smith,  12  N.  H.  462 ;  Illinois  &  St.  L.  B.  &  Goal 
Co.  V.  People,  19  111.  App.  141). 

Where  the  original  declaration  sets  up  overcharges  upon 
certain  shipments,  and  the  amended  declaration  sets  up  over- 
charges on  other  and  different  shipments,  the  causes  of  action 
are  not  the  same.  (Eailroad  Co.  v.  Cobb,  64  111.  140 ;  Phelps  v. 
Bailroad  Co.,  94  111.  548  ;  EolUng-Mill  Co.  v.  Monka,  107  111. 
34D.)  Here  the  original  declaration  seeks  to  recover  penalties 
for  overcharges  on  shipments  made  subsequent  to  November 
2, 1880,  while  the  last  additional  count  of  the  amended  declara- 
tion declares  for  damages  on  account  of  overcharges  on  ship- 
ments  made  prior  to  October  17, 1880. 

We  are  of  the  opinion  that  there  was  no  error  in  overruling 
the  demurrer  to  the  sixth  plea. 

One  or  two  other  minor  objections  are  urged,  but,  after  a 
careful  consideration  of  them,  we  are  satisfied  that  they  are 
not  well  taken. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 

Statutory  Prohibition  of  Overchaiig^ett — See  Osgood  v.  Concord  R  Co, 
(N.  H.),  21  Am.  &  EDg.  R.  Cas.  44,  and  note  47. 

Power  of  State  to  Regulate  Rates  for  Transportation. — See  Chicago  A 
Grand  Trunk  R.  Co.  v.  Wellman  (U.  8.),  49  Am.  &  Eng.  R.  Cas.  1,  and 
note  7. 

Action  by  Shipper  to  Recover  for  Overchai|ret.  — See  Cook  e.  Rook 
Island  &  Pac.  R.  Co.  (Iowa),  45  Am.  &  Eng.  R.  Cas.  291,  and  note  299. 
See  note  to  Hoover  v,  Pennsylyania  Co.,  poity  126. 
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Constitutionality  of  Act  Prescribing  Maximum  Freight  Charges — Escemp- 
turn  of  Boads  BuUt  and  to  he  Built, — In  Ames  v.  Union  Pacific  li.  Co.  (U. 
8.  Cir.  Ot.,  Dist.  Neb.,  Nov.  12,  1894),  64  Fed.  Rep.  165,  it  was  held  that 
an  act  prescribing  maximum  rates  for  transportation  of  freight  by  railroads 
within  the  state,  which  exempted  from  the  operation  of  its  provisions,  rail- 
roads built  since  a  certain  date,  or  which  might  be  built  before  another  date, 
and  until  such  last-mentioned  date  was  not  obnoxious  to  the  fourteenth 
amendment  to  the  constitution  of  the  United  States,  because  denying  the 
equal  protection  of  the  laws. 

Compliance  toith  Cortstitutianal  BequisUies, — In  Ames  v.  Union  Pacific 
R.  Co.  (U.  S.  Cir.  Ct.,  Dist.  Neb.,  Nov.  12,  1894),  64  Fed.  Rep.  165, 
it  was  held  that  an  act  (Newberry  bill.  Laws  1893,  ch.  24,  p.  164), 
which  prescribes  the  maximum  rates  for  the  transportation  of  freight 
by  railroads  within  the  state,  and  which  appears  to  have  been  duly 
filed  in  the  office  of  the  secretary  of  state,  to  have  been  attested  by  the 
signatures  of  the  speaker  of  the  house  and  his  chief  derk  as  well  as  by 
the  signatures  of  the  president  of  the  senate  and  its  secretary,  which  is 
endorsed  with  approval  of  the  governor,  and  bears  a  certificate  of  the  chief 
clerk  of  the  house  of  representatives  as  to  its  origination  in  one  house  and 
its  passage  in  another,  will  be  regarded  as  a  valid  act  by  the  courts  of  the 
United  States  in  the  absence  of  any  special  provision  in  the  state  constitu- 
tion or  any  decision  of  the  supreme  court  of  the  state  which  requires  a 
looking  beyond  these  evidences  of  authenticity,  especially  where  the  jour- 
nals of  the  legislature  affirmatively  show  that  everything  was  done  which 
the  constitution  required  to  be  done  in  the  due  passage  of  a  bill.  Follow- 
ing Field  f>,  Clark,  143  U.  S.  49. 

Authority  of  State  to  Regulate  Freight  Charges  Within  the  State.— In 
Board  of  Railroad  Com'rs  v,  Symns  Grocer  Co.  (Ean.,  Jan.  6,  1894),  35 
Pac.  Rep.  217,  it  was  held  that  it  is  well  settled  that  it  is  competent  for  a 
state  legislature  to  establish  rates  and  classifications  to  be  charged  by  rail- 
road companies  for  the  transportation  of  passengers  or  freight  between 
points  on  their  line  within  the  state,  and  that  this  power  may  be  largely 
delegated  to  boards  of  commissioners.  Citing  Munn  v,  Illinois,  94  U.  8.  113; 
Chicago,  etc.,  Ry.  Co.  t>.  Minnesota,  134  U.  S.  418,  42  Am.  &  Eng.  R.  Cas. 
285;  Budd  v.  New  York.  143  U.  S.  517,  36  Am.  &  Eng.  Corp.  Cas.  31. 

Effect  of  Establishment  of  Classification  by  Competing  Lines, — In  Ames  v. 
Union  Pacific  R.  Co.  (U.  8.  Cir.  Ct.,  D.  Neb.,  Nov.  12,  1894),  64  Fed.  Rep. 
165,  it  was  held  that  the  voluntary  act  of  railroad  companies  in  establish- 
ing a  uniform  classification  for  certain  territory  does  not  limit  the  power  of 
the  state  to  establish  a  different  classification. 

Beduction  of  Local  Bates  <w  an  Interference  with  Interstate  Bates, — In  Ames 
«.  Union  Pacific  R.  Co.  (U.  S.  Cir.  Ct.,  D.  Neb.,  Nov.  12,  1894),  64  Fed. 
Rep.  165,  it  was  held  that  the  reduction  of  local  rates  by  state  legislation 
is  in  no  sense  an  interference  with  interstate  rates. 

Right  of  State  to  Control  Boad  Organized  Under  Act  of  Congress. — In 
Ames  V,  Union  Pacific  R.  Co.  (U.  8.  Cir.  Ct.,  D.  Neb.,  Nov.  12,  1894),  64 
Fed.  Rep.  165,  it  was  held  that  the  mere  fact  that  a  railroad  corporation 
was  organized  under  the  laws  of  congress  does  not  exempt  it  from  state 
control  in  respect  to  rates  for  local  freights  in  the  absence  of  anything  in 
the  statute  under  which  it  was  organized  indicating  an  intention  on  the 
part  of  congress  to  wholly  remove  such  corporation  from  such  control. 
Citing  Reagan  v.  Trust  Co.,  154  U.  8.  418. 

Construction  of  Act  of  Congress  Creating  Union  Paci/ie  B.  Co.  — Beservatian 
by  Congress  of  Bight  to  Amend  Act. — In  Ames  v.  Union  Pacific  R.  Co.  (U.  8. 
Cir.  Ct.,  Dist.  Neb.,  Nov.  12,  1894),  64  Fed.  Rep.  165,  it  was  held  that  the 
act  of  congress  (12  Stat,  at  large  497),  creating  the  Union  Pacific  R.  Co., 
and  which  (in  section  18)  reserves  the  right  to  congress  to  fix  and  establish 
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the  rates  of  fare  for  said  road  wbeneyer  the  net  earnings  shall  exceed  a  cer- 
tain percentage,  taken  in  connection  with  another  provision  in  the  same 
section  likewise  reserving  to  congress  the  right  to  **add  to,  alter,  amend  or 
repeal "  the  act,  is  not  sufficient  to  show  an  intention  on  the  part  of  con- 
fess to  reserve  to  itself,  as  it  had  the  power  to  do,  sole  and  absolute  con- 
trol over  the  rates  charged  by  the  company. 

Regulation  of  Freight  Charges  by  State — Effect  of  Non-compliance  toith 
Self-optrdtite  Statute  by  Commissumers. — In  Hopper  v.  Chicaeo,  M.  &  St.  P. 
R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep.  487,  it  was  held  that  under  a 
statute  providing  that  an  original  schedule  of  rates  and  classification  of 
freights  on  all  lines  of  railroad  within  the  state  shall  be  fixed,  and  shall  go 
into  effect  within  60  days  from  the  time  the  act  takes  effect,  no  action  on 
the  part  of  the  commissioner  is  necessary,  and  the  fact  that  they  were  en- 
joined from  publishing  the  notice  provided  for  by  the  statute,  or  the  fact 
that  the  railroad  companies  did  not  record  the  schedule  and  classification 
as  in  force,  would  not  tend  to  defeat  the  operation  of  the  schedule  and  the 
classification. 

NecesaUy  of  Publication  of  JSchedula  as  Required  ty  Statute, — In  Hopper  v. 
Chicago,  M.&  St.  P.  R.  Co.  (Iowa,  Oct.  6,  18»4),  60  N.  W.  Rep.  487,  it  was 
held  that  under  a  statute  authorizing  railroad  commissioners  to  regulate 
freight  charges,  there  can  be  no  change  in  existing  classification  and  rates 
which  will  be  effective  until  a  publication  thereof  as  required  by  statute. 

Admissibility  of  Schedules  in  Evidence, — In  Hopper  v.  Chicago,  M.  &  St.  P. 
R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep.  487,  it  was  held  that  under  a 
statute  making  schedules  of  freight  rates  established  by  railroad  commis- 
sioners prima  fade  evidence,  a  schedule  made  in  conformity  with  law,  the 
identity  of  which  is  not  questioned,  is  admissible  in  evidence,  notwith- 
standing the  informality  or  insufficiency  of  a  certificate  required  by  the 
statute  and  attached  thereto. 

Sufficiency  of  Authentication  of  Schedule, — In  Hopper  «.  Chicago,  M.  &  St. 
P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep.  487,  it  was  held  that  under  a 
statute  providing  that  schedules  of  rates  by  railroad  commissioners  shall  be 
received  in  all  suits  as  prima  facie  evidence  that  they  are  the  schedules  of 
such  commissioners  without  further  proof  than  the  production  of  the  sched- 
ule desired  to  be  used  in  evidence  together  with  the  certificate  of  the  com- 
missioner that  the  same  is  a  true  copy  of  the  schedule  prepared  by  them, 
and  that  notice  of  making  the  same  has  been  published  as  required  by  law, 
such  a  certificate  signed  by  the  secretary  of  the  commissioners  in  his  official 
capacity  by  their  order,  and  having  attached  thereto  the  seal  of  the  com- 
mission, is  sufficient  to  justify  its  admission  in  evidence,  especially  in  view 
of  the  fact  that  the  statute  further  provides  for  the  selection  of  a  secretary 
by  the  board  of  commissioners,  and  requires  them  to  provide  a  seal  which 
*^  shall  be  judicial  notice.'' 

Official  Report  of  Railroad  Companies  as  Evidence  in  Proceedings  for  Viola- 
tion of  StattUe, — In  Atchison  T.  &  S.  F.  R.  Co.  v,  Richardson  (Kan.,  March 
10.  1894),  35  Pac.  Rep.  1114,  it  was  held  that  the  annual  report  of  the 
board  of  railroad  commissioners,  made  to  the  governor,  is  not,  of  itself 
evidence  of  the  facts  therein  stated  with  reference  to  the  ownership  and 
operation  of  a  line  of  railroad,  but  the  official  reports  made  by  the  railroad 
companies,  under  oath,  to  the  board  of  railroad  commissioners,  and  re- 
quired by  law  to  be  filed  with  them,  or  copies  thereof  duly  certified  by  the 
secretary  of  the  board,  are  competent  evidence  against  the  company  making 
them. 

Who  may  Enjoin  Action  by  State  Railroad  Commissioners. — In  Board  of 
Railroad  Com'rs  v.  Symns  Grocer  Co.  (Kan.,  Jan.  6,  1894),  35  Pac.  Rep. 
217,  it  appeared  that  the  Doard  of  railroad  commissioners  made  a  finding 
and  decision  reducing  rates  of  freight  upon  car-load  lots  of  sugar,  coffee. 
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beans,  and  canned  goods,  making  them  considerably  less  than  the  rates 
upon  the  same  commodities  when  shipped  in  leas  than  car-load  lots,  that  a 
shipper,  whose  business  mostly  required  the  use  of  the  rates  fixed  for  lesa 
than  car  loads,  and  who  claimed  that  the  proposed  rates  would  operate  to 
his  injury  and  to  the  benefit  of  other  shippers  who  would  use  the  car-load 
rates,  brought  an  action  against  the  board  to  enjoin  it  from  promulgating 
and  putting  in  force  the  new  schedule  of  rates,  contending,  not  that 
they  were  unreasonably  low  or  unremuneratiye  to  the  carrier,  but  that  the 
enforcement  of  them,  without  making  a  reduction  of  the  rates  for  the 
shipment  of  smaller  quantities,  was  a  discrimination  against  him  which 
should  be  enjoined,  and  it  was  hdd  that  the  plaintiff  had  no  such  interest 
as  entitled  him  to  enjoin  the  board  from  putting  in  force  its  finding  and 
decision,  and  that  he  was  not  entitled  to  the  relief  demanded.  The  court 
said:  '^Erery  shipper,  and,  indeed,  every  purchaser,  of  the  commodities 
shipped  under  the  schedule  established  will  be  more  or  less  affected  by  it. 
It  IS  a  matter  of  public  concern,  and  a  private  individual  cannot  invoke 
the  extraordinary  remedy  of  injunction  unless  he  has  some  personal  and 
peculiar  interest  not  shared  by  the  public.  As  has  been  said  :  '  It  is  not 
enough  that  his  damages  are  greater  than  those  sustained  by  the  general 
public,  thus  differing  only  in  degree  ;  but  they  must  be  different  in  kind/ 
Commissioners  v,  Smith,  48  Ean.  383,  and  cases  cited.  The  Symns  Grocer 
Company  may,  by  virtue  of  its  larger  facilities,  be  affected  in  a  greater  de- 
gree than  other  shippers  in  the  state,  but  the  injury,  if  there  be  one,  does 
not  differ  in  kind  from  that  suffered  by  other  shippers  throughout  the 
state  who  may  utilize  the  rate  in  the  transportation  of  merchandise.  The 
matter,  then,  being  a  question  of  public  interest,  decided  by  a  public 
quiui  judicial  tribunal,  it  would  seem  that  a  private  shipper  could  not 
maintain  an  action  to  enjoin  the  announcement  and  enforcement  of  the  de- 
cision of  the  board  ;  but  if,  for  any  cause,  an  action  would  lie,  it  should 
be  brought  in  the  name  of  the  state  on  the  relation  of  some  public  officer.*^ 
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Right  of  Railroad  Company  to  Make  Discriminating  Freight  Chaiigesi — 

Railroad  companies  have  no  rifi^ht  to  make  any  undue  discrimination  or 
preference  in  their  charges  for  the  same  service  under  like  circumstances. 

Construction  of  Act  of  June  4,  1883|  Prohibiting  Undue  or  Unreason- 
able Discrimination! — A  charge  of  a  lower  rate  of  freight  for  transporting 
coal  to  a  manufacturing  establishment,  from  which  the  railroad  obtains 
goods  for  transportation,  than  to  a  coal  dealer  whose  business  with  the 
company  is  limited  merely  to  the  transportation  of  coal  does  not  constitute 
a  violation  of  the  act  of  June  4,  1883,  prohibiting  undue  or  unreasonable 
discrimination,  since  the  prohibited  discrimination  is  limited  by  the  con- 
sideration that  it  must  be  *^for  a  like  service  from  the  same  place  upon 
like  conditions  and  under  similar  circumstances/' 

Same— Equality. — The  equality  prescribed  by  the  act  is  an  equality  in 
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the  sense  of  freedom,  from  unjust  or  unreasonable  discrimination,  and  not 
a  strict  and  legal  equality,  under  all  the  circumstances,  however  varying 
and  different. 

Same — Effect  of  Sale  of  Coat  to  Employes  by  Manufacturing  Company 
Enjoying  Special  Rate^ — The  fact  that  the  manufacturing  company,  enjoy- 
ing a  reduced  freight  rate,  sold  some  of  its  coal  to  its  employes  without 
the  knowledge  of  the  railroad  company  will  not  render  the  railroad  com- 
pany liable  as  for  an  unlawful  discrimination  where  it  does  not  appear  that 
the  coal  dealer  was  damaged  by  such  sales. 

Same — Duty  q#  RailroMi  Company  on  Acquiring  Knowledge  of  Sales. — 
When  the  railroad  company  acquires  knowledge  of  the  sales  by  the  manu- 
facturing company  to  its  own  employes,  its  duty  is  to  abrogate  the  agree* 
ment  for  the  reduced  rate,  and  insist  on  the  same  rate  as  it  charges  to> 
other  dealers,  or  it  will  incur  the  penalty  for  an  unjust  discrimination. 

Action  to  Recover  Treble  Damages  under  Act  of  June  4|  1883— Prov- 
ince of  Court  and  Jury. — In  an  action  to  recover  treble  damages  under 
the  act  of  June  4,  1888,  for  an  alleged  unlawful  discrimination,  whether 
or  not  the  established  facts  of  the  case  are  within  the  act,  is  a  question  of 
law  for  the  court,  and  not  a  question  of  fact  for  the  jury. 

Same — Measure  of  Damages. — In  an  action  under  the  act  of  June  4, 
1883,  allowing  recovery  against  a  railroad  company  making  an  ille|;al  dis- 
crimination in  freight  rates  of  **  damages  treble  the  amount  of  injuries  suf- 
fered," the  injured  party  cannot  recover  three  times  the  amount  of  the  dif- 
ference between  the  charges,  unless  the  amount  of  the  difference  is  actually 
equal  to  the  '  amount  of  injury  suffered,"  and  in  such  a  case  proof  aa 
to  the  actual  damages  must  be  clear  and  defined. 

Secret  Lawful  Discrimination. — ^Where  a  rebate  does  not  of  itself  consti- 
tute an  illegal  discrimination,  the  mere  fact  that  the  parties  to  it  kept  it 
secret  will  not  render  it  unlawful. 

Presumption  of  Court  as  to  Acquaintance  with  Customi — Where  it  ap- 

Sears  that  differences  in  freight  rates  for  coal  to  manufacturers  and  to  mere 
ealers  have  been  for  many  years  in  universal  practice,  and  that  no  case 
except  the  one  at  bar  has  reached  the  courts  of  last  resort  in  this  country 
or  in  England  questioning  the  legality  and  propriety  of  such  differences,  the- 
court  will  assume  that  the  practice  has  been  assented  to  both  by  the  profes- 
sional and  the  lay  mind. 

Constitutionality  of  Act  of  June  4, 1883— Special  Legislation  in  Regula- 
tion of  Tradei — The  act  of  June  4,  1883,  does  not  conflict  with  act  3,  |  7, 
of  the  state  constitution,  which  prohibits  special  legislation  regulating 
labor,  trade,  mining,  or  manufacturing. 

Appeal  from  Hontingdon  County  court  of  common  pleas. 
David  W.  Sellers  and  W  dc  J.  D.  Dorris,  for  appellant. 
Oeorge  B,  Orlady,  for  appellees. 

Green,  J. — ^The  third  section  of  the  seventeeth  article  of 
the  constitution  of  1874  is  in  the  following  words : 

"  Sec.  3.  All  individuals,  associations,  and  corporations  shall 
have  equal  right  to  have  persons  and  property 
transported  over  railroads  and  canals,  and  no 
undue  or  unreasonable  discrimination  shall  be  made  in 
charges  for,  or  in  facilities  for,  transportation  of  freight  or 
passengers  within  the  state,  or  coming  from  or  going  to  any 
other  state.    Persons  and  property  transported  over  any  rail* 
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road  shall  be  delivered  at  any  station,  at  charges  not  exceed- 
ing the  charges  for  transportation  of  persons  and  property 
of  the  same  class,  in  the  same  direction  to  any  more  distant 
station;  but  excursion  and  commutation  tickets  may  be 
issued  at  special  rates." 

For  the  purpose  of  enforcing  the  foregoing  provision  of 
the  constitution,  the  legislature  enacted  the  law  of  the  4th  of 
June,  1883  (P.  L.  72).  The  first  and  second  sections  are  as 
follows : 

"  Section  1.  That  any  undue  or  unreasonable  discrimina- 
tion by  any  railroad  company  or  other  common  carrier  or 
any  officer,  superintendent,  manager,  or  agent  thereof,  in 
charges  for  or  in  facilities  for  the  transportation  of  freight 
within  this  state,  or  coming  from  or  going  to  any  other  state 
is  hereby  declared  tc  be  unlawful. 

"  Section  2.  No  railroad  company  or  other  common  carrier 
engaged  in  the  transportation  of  property  shall  charge, 
demand,  or  receive  from  any  person,  company,  or  corpora- 
tion, for  the  transportation  of  property,  or  for  any  other  ser- 
vice, a  greater  sum  than  it  shall  receive  from  any  other  per- 
son,  company,  or  corporation  for  a  like  service  from  the  same 
place  upon  like  conditions  and  under  similar  circumstances ; 
and  all  concessions  in  rates  and  drawbacks  shall  be  allowed 
to  all  persons,  companies,  or  corporations  alike  for  such  trans- 
portations and  services,  upon  like  conditions,  under  similar 
circumstances  and  during  the  same  period  of  time.  Nor  shall 
any  such  railroad  companj^  or  common  carrier  make  any 
undue  or  unreasonable  discrimination  between  individuals  or 
between  individuals  and  transportation  companies,  or  the 
furnishing  of  facilities  for  transportation.  Any  violation  of 
this  provision  shall  make  the  offending  company  liable  to  the 
party  injured  for  damages  treble  the  amount  of  injury 
suffered." 

The  action  in  the  present  case  was  brought  to  recover  treble 
damages,  under  the  second  section  of  the  act  of  1883,  for  an 
alleged  unjust  and  unreasonable  discrimination  against  the 
plaintiffs  in  charges  for  freights  on  coal  shipped  from  Snow 
Shoe  to  Bellefonte,  within  this  state,  over  lines  of  railroad 
owned  or  controlled  by  the  defendant  company. 

The  period  of  time  covered  by  the  claim  of  the  plaintiffs 
was  from  September,  1889,  to  April,  1891,  and  it  was  alleged 
that  the  plaintiffs  were  overcharged  20  cents  per  ton  on  10,607 
tons  earned  over  the  defendant's  road  during  the  time  named. 
Substantially  the  defense  set  up  by  the  defendant  was  that  in 
the  year  1881  certain  citizens  of  Bellefonte  and  vicinity,  hav- 
ing in  contemplation  the  erection  of  a  manufacturing  plant  a 
Bellefonte  for  the  manufacture  of  nails,  waited  upon  the  de- 
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fendant  company,  through  Gov.  A.  G.  Curtin  who  represented 
them,  and  endeavored  to  make,  and  did  make,  a  special  con- 
tract that  if  the  plant  was  erected  the  company  should  not 
charge  them  more  than  30  cents  per  ton  for  all  coal  shipped 
from  Snow  Shoe  to  the  works  at  Bellefonte ;  that  such  contract 
was  made,  and  the  plant  was  then  erected,  and  the  manufact- 
ure of  nails  thereat  was  carried  on  from  1881  until  and  after 
the  time  covered  by  the  plaintiffs'  claim ;  that  the  plaintiffs 
were  coal  dealers  only,  who  merely  bought  and  sold  coal,  and 
returned  no  freight  to  the  defendant  as  the  product  of  any 
manufacturing  operations ;  that  they  did  not  do  any  business 
as  coal  dealers,  in  fact,  did  not  come  into  existence,  until  the 
year  1889,  eight  years  after  the  nail  company  was  organized 
and  commenced  business,  and  while  the  defendant  company 
was  subject  to,  and  bound  by,  the  terms  of  their  contract  with 
the  nail  company ;  and  that  the  plaintiffs  were  not  discrimi- 
nated against  at  all,  because  they  were  charged  only  the  same 
freights  as  were  charged  to  all  others  who  were  coal  dealers 
only,  and  it  was  contended,  as  matter  of  law,  by  the  defend- 
ant, that  the  discrimination  in  the  rates  of  freight  between 
the  nail  company  and  the  plaintiffs  was  not,  in  view  of  all  the 
circumstances  of  the  case,  an  undue  or  unreasonable  discrim- 
ination, within  the  meaning  of  the  constitutional  provision 
or  of  the  act  of  1883.  In  reply  to  points  put  to  the  court  on 
the  trial  on  this  subject  the  learned  judge  who  tried  the  cause 
charged  the  jury  that  the  question  of  unjust  discrimination 
was  a  question  of  fact  to  be  determined  by  them,  and  he  re- 
fused the  defendant's  point  on  that  subject ;  but  he  did,  nev- 
ertheless, also  instruct  the  jury,  as  matter  of  law,  that  the 
distinction  between  a  dealer  and  a  manufacturer,  set  up  by  the 
defendant,  was  not  a  defense,  and  would  not  exempt  the  de- 
fendant from  the  penalties  of  the  act  of  1883.  He  said :  '^  The 
defense  claim,  as  an  exemption  from  the  penalty  of  this  act, 
the  fact  that  the  one  may  be  classed  as  a  manufacturer,  and 
the  other  simply  as  a  dealer.  I  do  not  regard  the  law  as  mak- 
ing that  classification.  I  think  that  the  classification  which 
the  act  of  1883  intended  was  a  classification  relating  to  the  car- 
riage, and  not  to  the  shipper  himself.  It  may  charge  more  for 
one  kind  of  freight  than  for  another.  It  may  charge  more 
for  live  freight  than  for  wood,  coal,  iron,  or  ore.  It  may 
charge  more  for  a  certain  portion  of  its  road  than  it  does  for 
others.  These  things  are  governed  largely  by  the  expense  to 
which  the  common  carrier  is  subjected.  Common  carriers 
may  charge  more  when  they  ship  but  a  small  quantity  than 
tliey  do  when  they  ship  by  wholesale.  *  *  *  But  I  do  not 
think  the  law,  or  the  policy  of  the  law,  permits  them  to  clas- 
sify the  kind  of  dealer ;  that  is,  that  they  may  make  a  discrim- 
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ination  between  the  character  of  the  consignor  or  consignee 
ordinarily.  *  *  *  The  evidence  here  is  that  each  shipment 
was  by  car  loads,  daring  the  same  period  of  time,  and  under 
like  circumstances.  The  fact  that  one  party  was  a  manufact- 
urer and  the  other  party  were  coal  dealers  we  think  is  not 
material  in  this  case.  * 

The  same  idea  was  repeated,  and  a  positive  instruction  was 
given,  that,  upon  the  facts  stated  in  the  plaintiffs'  point,  "  the 
service  and  conditions  were  alike,  and  the  circumstances  the 
same."  We  regard  this  as  a  binding  instruction  to  the  jury 
upon  the  law  of  the  case,  which  left  them  no  discretion  but 
to  find  for  the  plaintiffs ;  the  only  question  for  them  being  the 
amount  of  damages  to  be  found. 

After  a  very  patient  examination  of  all  the  testimony  and  of 
aU  the  authorities  cited  on  both  sides,  we  find  ourselves  un- 
able to  agree  with  the  learned  court  below,  either  as  to  their 
interpretation  of  the  law  or  their  judgment  upon  the  facts. 

So  far  as  the  law  of  the  case  is  concerned,  there  is  no  doubt 
that  the  act  of  1883  does  not  prohibit  all  discrimination.  It 
prohibits  only  discrimination  which  is  undue  or  unreasonable, 
and  the  prohibited  discrimination  is  further  limited 
ofMt^Di^*  ^y  *^®  consideration  that  it  must  be  "  for  a  like 
«rimiMAUoM.  service,  from  the  same  place,  upon  like  conditions, 
and  under  similar  circumstances.*'  If,  therefore, 
the  discrimination  in  a  given  case  is  upon  conditions  which 
are  not  alike,  and  circumstances  which  are  not  similar,  the 
act  is  inapplicable,  and  its  penalties  are  not  incurred.  Nor 
<2an  we  regard  this  <]^uestion  as  a  question  of  fact  for  the  jury 
alone.  The  ascertainment  of  the  actual  facts  of  the  case,  of 
•course,  is  for  them,  but  where  these  are  established  by  undis- 
puted  testimony,  or  are  presented  hj  proper  points  which 
<sover  the  facts  in  evidence,  the  resulting  question  is  whether 
the  facts  established,  or  undisputed,  or  exhibited  in  properly- 
drawn  points,  brin^  the  case  within  the  operation  of  the  words 
or  necessary  meaning  of  the  statute ;  and  that,  of  course,  is  a 
question  of  law  for  the  court»  for  the  question  then  is  one  of 
interpretation.  Do  the  words  of  the  statute  extend  to  and 
embrace  the  established  facts  of  the  case,  or  do  they  not?  If 
they  do  not,  the  statute  is  not  applicable ;  if  they  do,  it  is,  and 
the  court  idone,  as  in  all  other  similar  cases,  must  determine 
that  question.     It  is  beyond  the  function  of  the  jury. 

Let  us  now  recur  to  the  well-established  and  the  undisputed 
facts  of  the  case,  and  inquire  whether  there  are  any,  and,  if 
so,  what,  differences  in  the  conditions  and  in  the  circumstances 
which  attended  the  shipping  of  the  coal  to  the  plaintiffs  and 
to  the  Bellefonte  Iron  &,  !Nail  Company,  respectively. 

In  the  first  place,  we  find  the  undisputed  testimony  of  Gov. 
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Cartin  to  the  effect  that  in  1881 ,  and  prior  to  the  erection  of 
the  nail  works,  he  called  upon  the  defendant's  officials,  for 
the  purpose  of  having  them  agree  to  carry  the  coal  for  the 
prospective  works  at  30  cents  per  ton.  This  testimony  is 
clear,  distinct,  positive,  and  entirely  uncontradicted,  and  it 
was  followed  bv  proof  that  the  contract  was  carried  out  by 
the  defendant  alter  some  delay  in  the  adjustment.  Gov.  Cur- 
tin  said  :  "  I  went  to  Philadelphia  for  the  purpose  of  having 
the  arrangement  made.  I  there  saw  Mr.  Creighton,  who  was 
the  freight  agent  of  the  Pennsylvania  Bailroad  Company,  and, 
after  some  time  in  negotiating,  he  agreed  that  the  freight 
should  be  reduced  to  thirty  cents  per  ton  where  the  amount 
consumed  per  dhj^  was  twentv  tons  or  more.  He  wrote  me  a 
letter,  in  which  it  was  settled  and  fixed  at  30  cents  per 
ton."  He  then  explained  the  loss  of  the  letter,  and  his  search 
for  it,  and  said :  "But  of  the  contents  of  the  letter  I  am  per- 
fectly clear  in  my  recollection  of  it,  and  it  was  one  of  the  in- 
ducements which  contributed  to  the  erection  of  the  nail  works 
in  this  place.  There  were  other  parties  in  this  place  engaged 
in  other  industries  which  would  have  had  a  right  to  the  re- 
duction, notably  Valentine's  works  in  operation,  and  the  glass 
works,  when  they  used  the  quantity  indicated." 

As  the  court  below  charged  directly  against  any  effect  being 
attached  to  the  subject-matter  of  this  testimony,  the  defend- 
ant is  entitled  to  have  it  regarded  as  proof  of  an  established 
fact ;  and,  this  bein^  so,  we  have  the  following  differences  in 
the  conditions  and  circumstances  attending  the  shipments  to 
the  plaintiffs  and  the  nail  works,  respectively : 

(1)  The  defendant,  when  it  began  carrying  coal  for  the 
plaintiffs,  in  September,  1889,  was  bound  by  the  terms  of  a 
contract  made  with  the  nail  works  eight  ^ears  before,  and 
during  all  the  intervening  time  the  plaintiffs  were  not  even 
in  existence  as  a  firm,  and  were  doing  no  coal  business  what- 
ever.  We  know  of  no  reason  why  that  contract  was  not  bind- 
ing on  the  defendant,  especially  as  Gov.  Curtin  testified,  with- 
out contradiction,  that  all  the  other  industries  at  Bellefonte 
were  entitled  to  the  benefit  of  it,  if  they  took  the  requisite 
quantity  of  20  tons  daily.  This  being  so,  the  defendant's 
hands  were  tied,  and  it  could  not  charge  the  nail  works  50 
cents  a  ton  if  it  had  disired  to  do  so.  This  constituted  a 
most  material  difference  in  the  conditions  and  circumstances 
of  the  shipments.  In  an  action  by  the  nail  works  to  recover 
the  20  cents  a  ton  higher  charge,  if  it  had  been  made,  to  equal- 
ize it  with  the  rate  charged  to  the  plaintiffs,  it  would  have 
been  no  defense  to  say  that  a  company  of  coal  dealers  had 
lately  come  into  existence  -who  were  getting  coal  over  the 
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same  road  from  the  same  point,  and  therefore  the  defendant 
would  be  obliged  to  charge  50  cents  per  ton  thereafter. 

(2)  The  nail  works  were  bound  to  take  20  tons  every  day^ 
while  the  plaintiffs  were  under  no  such  obligation. 

(3)  The  plaintiffs  were  dealers  in  coal  merely,  while  the 
nail  company  was  a  manufacturer  of  fabrics,  and  itself  con- 
sumed  the  coal  it  received.  They  were  therefore  not  compet- 
itors in  the  same  business,  and  a  lower  rate  to  the  manufact- 
urer would  not,  under  the  contract,  affect  the  business  of 
the  plaintiffs  injuriously.  It  is  tine  there  was  proof  that  the 
nail  companv  did  sell  some  coal  to  their  own  workmen,  but, 
as  it  is  not  snown  that  the  defendant  had  any  knowledge  of 
this  fact,  they  cannot  be  held  responsible  for  it. 

(4)  The  business  of  the  plaintiffs  paid  but  one  freight  to  the 
defendant,  while  the  business  of  the  nail  company  paid  not 
only  that  freight,  to  wit,  for  hauling  the  coal  to  the  nail  works, 
but  also,  in  addition  to  that,  another,  and  entirely  independ- 
ent, freight,  to  the  defendant  on  all  the  products  manufact- 
ured  by  the  nail  company.  This  was  a  most  important  and 
vital  difference  in  the  conditions  and  circumstances  of  the 
two  shipments.  The  authorities  are  very  clear  and  strong 
that  where  an  additional  freight  is  obtained  by  means  of  the 
lower  charge,  the  discrimination  is  justified,  both  at  common 
law  and  under  the  statutes. 

The  importance  of  this  factor  in  the  discussion  is  at  once 
manifested  by  certain  testimony  given  by  the  plaintiffs^ 
through  one  of  their  witnesses,  L.  E.  Munson,  who  was  the 
superintendent  of  the  Bellefonte  Iron  &  Nail  Company.  On 
examination  by  counsel  for  the  plaintiff  he  was  asked :  "  Ques- 
tion. What  did  you  say  the  capacity  of  the  nail  works  was 
as  to  outgoing  freight?  Answer.  About  thirty  tons  a  day; 
thirty  or  forty  tons  a  day.  Q.  That  would  be  three  hundred 
kegs,  would  it?  A.  We  have  a  capacity  of  five  hundred  kegs. 
Q.  What  was  your  outgoing  freight  ?  A.  I  suppose  part  of 
the  time  we  made  a  hundred  thousand  kegs  a  year;  from 
seventy-five  to  one  hundred  and  twenty-five  thousand  kegs  a 
year.  Q.  Would  that  mean  about  one  car  a  day  on  a  three- 
.hundred  kegs  basis?  A.  Yes,  air.  Then  we  shipped  con- 
siderable muck-bar.  Q.  Were  you  shipping  muck-bar  at  the 
time  you  were  shipping  nails  ?  A.  Sometimes ;  when  we  were 
making  nails  out  of  steel  rods.  Q.  Were  you  making  muck- 
bar  at  the  time,  you  were  making  nails  ?  A.  Yes,  sir.  Q. 
Were  you  making  bar  iron,  and  shipping  it,  at  the  time  you 
were  making  nails?    A.  Yes,  sir." 

As  the  foregoing  testimony  was  given  by  the  plaintiffs,  and 
was  not  at  all  contradicted  by  the  defendant,  the  plaintiffs  are 
bound  by  it,  and  it  must  be  taken  as  establishing  the  fact 
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which  it  deyelops;  and  the  fact  thus  established  ia  of  the 
greatest  possible  consequence  in  the  case.  It  entirely  de- 
stroys, in  our  opinion,  the  fundamental  allegation  of  the  plain- 
tiffs that  the  shipments  of  coal  to  the  plaintiffs  and  the  nail 
works  were  made  '*  upon  like  conditions,  and  under  similar 
circumstances;"  for  the  shipments  of  coal  to  the  plaintiffs 
yielded  but  one  freight  to  the  defendant,  while  the  shipments 
to  the  nail  works  yielded  not  only  the  same  incoming  freight 
on  the  coal  of  at  least  20  tons  a  day,  but  an  additional  out- 
going freight  of  30  to  40  tons  a  day  of  fabrics  manufactured 
by  the  nail  works.  In  view  of  this  testimony,  how  can  it 
possibly  be  said  that  the  conditions  of  the  two  shipments  are 
alike,  and  their  circumstances  similar?  That  &  u  j.^ 
railroad  company  may  lawfully  secure  to  itself  so  ^itioBs. 
important  an  addition  to  its  business  by  making  a 
lower  charge  to  one  customer  than  to  others  is  fully  estab- 
lished by  the  authorities,  as  we  shall  presently  see. 

(5)  The  manufacture  and  sale  by  the  nail  works  of  nails  and 
muck-bar  were  outside  of,  and  entirely  harmless  to,  the 
business  of  the  plaintiffs,  and  hence  a  lower  price  for  the 
coal  consumed  by  the  nail  works  was  neither  an  undue  nor  an 
unreasonable  discrimination  against  the  plaintiffs,  because  it 
was  an  immaterial  circumstance  as  affecting  their  business. 
This  is  selfeyideni  The  plaintiffs  did  not  deal  in  nails 
or  muck-bar,  and  the  sale  of  those  commodities  by  the  nail 
company  necessarily  could  have  no  effect  upon  the  plaintiff's 
business,  which  was  the  selling  of  coal  to  persons  who  con- 
sumed it 

(6)  As  to  all  persons  who  did  sell  coal  at  Bellefonte,  they 
were  char^jed  the  same  freights  precisely  as  were  charged  to 
the  plaintiffs.     This  is  the  undisputed  testimony. 

Let  us  now  see  what  is  the  voice  of  the  authorities  upon  the 
subject  of  discrimination  in  freight  charges  by  carrying  com- 
panies. The  subject  is  an  old  one.  Prior  to  any  statutes  in 
England  or  in  this  country,  the  common  law  had  pronounced 
upon  the  rights  and  duties  of  carriers  and  freighters,  and  in 
the  enactment  of  statutes  little  more  has  been  done  than  to 
embody  in  them  the  well-known  principles  of  the  common  law. 
It  happens,  somewhat  singularly,  that  the  very  question  we 
are  now  considering,  of  a  discrimination  in  the  rates  charged 
to  coal  dealers  and  to  manufacturers  who  use  coal  as  a  fuel, 
does  not  appear  to  have  arisen  ;  and  yet  it  is  very  certain  that 
such  discrimination  does  preyail,  and  has  prevailed  for  a  long 
time,  on  all  lines  of  railway  and  canal.  It  is  highly  probable 
that  the  absence  of  litigation  upon  such  discrimination  is  due 
to  the  general  sentiment  of  its  lairness  and  justness.  Within 
the  writer's  knowledge,  in  the  section  of  the  state  in  which  he 
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lives,  a  much  greater  difference  between  the  rates  charged  to 
dealers  and  those  charged  to  manufacturers  by  the  coal-carrj- 
ing  companies,  has  always  existed,  and  now  exists,  without  any 
question  as  to  its  justness  or  its  legality.  It  is  a  matter  of 
public  history  that  along  the  valleys  of  the  Lehigh  and  the 
Schuylkill  there  are  great  numbers  of  blast-furnaces,  rolling- 
mills,  rail-mills,  foundries,  machine-shops,  and  numerous 
other  manufacturing  establishments,  which  consume  enormous 
quantities  of  the  coal  output  of  the  state,  and,  at  the  same 
time,  in  every  village,  town,  and  city  which  abound  in  these 
regions,  an  immensely  large  industry  in  the  buying  and  selling 
of  coal  for  domestic  consumption  is  also  prosecuted.  And 
what  is  true  of  the  eastern  end  of  the  state  is  without  doubt 
equally  true  throughout  the  interior  and  western  portions  of 
the  commonwealth,  where  similar  conditions  prevail.  Yet 
from  no  part  of  our  great  state  has  ever  yet  arisen  a  litigation 
which  called  in  question  the  legality  or  the  wisdom  or  the 
strict  justice  of  a  discrimination  favorable  to  the  manufactur- 
ing industries  as  contrasted  with  the  coal-selling  industries. 
This  fact  can  scarcely  be  accounted  for,  except  upon  the 
theory  that  such  discrimination,  as  has  thus  far  transpired, 
has  not  been  felt  to  be  undue  or  unreasonable,  or  contrary  to 
legal  warrant.  In  point  of  fact,  it  is  perfectly  well  known  and 
appreciated  that  the  output  of  freights  from  the  great  manu- 
facturing centres  upon  our  lines  of  transportation  constitutes 
one  of  the  chief  sources  of  the  revenues  which  sustain  them 
financially.  Yet  no  part  of  this  income  is  derived  from  those 
who  are  mere  buyers  and  sellers  of  coal.  When  the  freight 
is  paid  upon  the  coal  they  buy,  the  revenue  to  be  derived 
from  that  coal  is  at  an  end.  Not  so,  however,  with  the  reve- 
nue from  the  coal  that  is  carried  to  the  manufacturers.  That 
coal  is  consumed  on  the  premises  in  the  creation  of  an  endless 
variety  of  products,  which  must  be  put  back  upon  the  trans- 
porting lines,  enhanced  in  bulk  and  weight  by  the  other  com- 
modities which  enter  into  the  manufactured  product,  and  is 
then  distributed  to  the  various  markets  where  they  are  sold. 
In  addition  to  this  a  manufacturing  plant  requires  other  com- 
modities besides  coal  to  conduct  its  operations,  whereas  a 
coal  dealer  takes  nothing  but  his  coal,  and  the  freight  derived 
by  the  carrier  from  the  transportation  of  these  commodities 
forms  an  important  addition  to  its  traffic,  and  constitutes  a 
condition  of  business  which  has  no  existence  in  the  business  of 
carrying  coal  to  those  who  are  coal-dealers  only.  Thus  a  blast- 
furnace requires  great  quantities  of  iron  ore,  limestone,  coke, 
sand,  machinery,  lumber,  fire-bricks,  and  other  materials,  for 
the  maintenance  of  its  structures  and  the  conduct  of  its  busi* 
ness,  none  of  which  are  necessary  to  a  mere  coal-selling  busi* 
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ness.  These  are  some  of  the  leading  considerations  which 
establish  a  radical  difference  in  the  condition  and  circum- 
stances which  are  necessarily  incident  to  the  two  kinds  of 
business  we  are  considering.  Another  important  incident  which 
distinguishes  them  is  that  the  establishment  of  manufactur- 
ing industries  and  the  conducting  of  their  business  necessi- 
tates the  employment  of  numbers  of  workmen  and  other  per- 
sons whose  services  are  needed,  and  these,  with  their  families, 
create  settlements  and  new  centres  of  population,  resulting  in 
villages,  towns,  boroughs,  and  cities,  according  to  the  extent 
and  variety  of  the  industries  established,  and  all  these,  in 
turn,  furnish  new  and  additional  traffic  to  the  lines  of  trans- 
portation. But  nothing  of  this  kind  results  from  the  mere 
business  of  coal  selling.  In  fact  that  business  is  one  of  the 
results  of  the  manufacturing  business,  and  is  not  a  co-ordinate 
with  it.  The  business  of  the  coal  dealer  is  promoted  by  the 
concentration  of  population  which  results  from  the  establish- 
ment of  manufacturing  industries,  and  these  two  kinds  of 
business  are  not  competitive  in  their  essential  characteristics, 
but  naturally  proceed  together,  side  by  side,  the  coal  selling 
increasing  as  the  manufacturing  increases  in  magnitude  and 
extent. 

These  considerations  are  generic,  and  are  suggested  for 
the  purpose  of  illustrating  the  differences  between  the  funda- 
mental conditions  and  circumstances  of  the  two  industries  we 
are  considering. 

Becurring  now  to  the  authorities,  we  find  that  the  British 
statute  of  17  &  18  Yict.  c.  31  (1854),  is  perhaps  the  earliest  in- 
stance  of  direct  legislation  upon  this  subject.  That 
considered!  statutc  prohibited  "  undue  or  unreasonable  prefer- 
ence  or  advantage  "  in  transportation  charges,  but 
lacked  the  restricting  words  ^'  from  the  same  place,  upon  like 
conditions,  and  under  similar  circumstances,  which  appear  in 
our  act  of  1883.  Yet  it  was  held  in  the  cases  of  Bansome,  1 
C.  B.  (N.  S.)  437,  and  Oxlade,  Id,  454,  that  it  was  competent 
for  a  railway  company  to  enter  into  a  special  agreement  for 
the  carriage  of  goods  for  a  particular  individual  or  company 
at  a  lower  rate  in  respect  of  large  quantities  of  goods  and 
longer  distances  than  for  one  who  sends  them  in  small  quan- 
ties  and  shorter  distances.  In  Bansome's  Case  it  was  said 
by  Cresswell,  J.,  in  delivering  the  opinion  of  the  court: 
''After  a  good  deal  of  consideration,  we  think  that  the  fair  in- 
terests of  the  railway  ought  to  be  taken  into  the  account." 

In  the  case  of  Nicholson  v.  Bailway  Co.,  94  E.  C.  L.  366,  the 
same  doctrine  was  held,  and  it  was  also  held  that  the  second 
section  of  the  railway  traffic  act  (17  &  18  Yict.  c.  31)  was  not  con- 
travened by  a  railway  company  carrying  at  a  lower  rate,  in 
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consideration  of  a  guaranty  of  large  quantities  and  full  train 
loads  at  regular  periods,  provided  the  real  object  of  the  com- 
panv  be  to  obtam  thereV  a  greater  remnnerative  profit, 
bj  the  diminished  cost  of  carriage,  although  the  effect  may  be 
to  exclude  from  the  lower  rate  those  persons  who  cannot  give 
such  a  guaranty.  Cbowdeb,  J.,  said  in  the  opinion  :  "  When 
the  statute  speaKS  of  *  undue  and  unreasonable  preference  or 
advantage,'  and  '  undue  or  unreasonable  prejudice  or  disad- 
vantage,' it  uses  language  implying  that  there  may  be  advan- 
tage to  one  person  or  one  class  of  traffic  and  prejudice  to  an- 
other, which  would  not  be  within  the  act  of  parliament.  The 
preference  and  prejudice  must  be  '  undue  '  or  '  unreasonable  * 
to  be  within  the  statute,  and  although,  in  the  case  now  before 
the  court,  it  is  quite  manifest  that  the  Eaubon  Coal  Company 
have  many  and  important  advantages  in  carrying  their  coal 
on  the  Great  Western  Bailroad,  as  against  the  complainants 
and  other  coal  owners  in  the  forest  of  Dean,  still  the  question 
remains,  are  they  *  undue '  or  '  unreasonable  '  advantages  ? 
This  mainly  depends  upon  the  adequacy  of  the  consideration 
given  in  return  to  the  railway  companv  for  the  advantages, 
afforded  to  the  Baubon  Coal  Company.' 

The  justice  then  proceeded  to  show  that  it  was  to  the  ad- 
vantage and  profit  of  the  railway  company  to  carry  coals  for 
the  Baubon  Company  at  a  lower  rat«  than  for  the  complain- 
ants, and  concludes,  in  the  language  of  the  svUabus  above 
quoted,  that  this  was  no  violation  of  the  act  All  of  the  fore- 
going cases  recognize  the  proposition  that  if  the  interest  of 
the  railway  company  was  subserved  by  charging  the  lower 
rate  to  the  one  company  than  to  the  other,  the  act  was  not 
violated.  That  conclusion  was  reached  in  a  case  where  the 
complainant  was  in  the  same  business  with  the  favored  com- 
pany, and  was  injuriously  affected  by  the  discrimination,  but 
the  court  held  that  this  was  permissible  if  the  interests  of  the 
railway  company  were  thereby  subserved.  With  how  much 
greater  force  can  it  be  said  that  here,  where  there  is  no  com- 
petition in  the  disposal  of  the  coal  of  the  plaintiffs  and  the 
products  of  the  nail  company,  and  also  where  the  inducement 
to  the  defendant  to  make  the  lower  rate  for  the  nail  company 
is  a  largely  increased  traffic  on  the  defendant's  road,  neither 
the  letter  nor  the  spirit  of  our  act  of  1883  was  violated. 

The  doctrine  of  tne  cases  above  cited  was  also  declared  in 
the  case  of  Boxendale  v.  Bailroad  Co.,  94  E.  C.  L.  353,  where 
CocEBUBN,  J.,  said  :  **  If  any  arrangement  were  made  by  a  rail- 
way company  whereby  persons  bringing  a  larger  amount  of 
traffic  to  the  railway  should  have  their  goods  carried  on  more 
favorable  terms  than  those  bringing  a  less  q^uantity,  a  court 
might  uphold  such  an  arrangement  as  an  ordinary  incident  of 
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commercial  economy,  provided  the  same  adyaniage  were  ex- 
tended to  all  persons  under  the  like  circumstances."  This 
latter  incident  would  of  course  b^  essential  where  all  of  the 
favored  class  were  in  the  same  business. 

In  the  case  of  Messenger  v.  Eailroad  Co.,  37  N.  J.  Law,  531, 
cited  for  the  appellee,  the  court  was  careful  to  saj  that  **  it 
must  not  be  inferred  that  a  common  carrier,  in  adjusting  his 
price,  cannot  regard  the  particular  circumstances  of  the  par- 
ticular transportation.  Many  considerations  may  properly 
enter  into  the  a^eement  for  carriage  or  the  establishment  of 
rates,  such  as  the  quantity  carried,  its  nature,  risks,  the  ex- 
pense of  carriage  at  different  periods  of  time,  and  the  like ; 
but  he  has  no  right  to  give  an  exclusive  advantage  or  prefer- 
ence in  that  respect  to  some  over  others  for  carriage  in  the 
course  of  his  business." 

In  that  case  there  was  a  very  clear  preference  to  one  party 
over  all  others  in  the  same  business  by  the  railroad  company 
giving  him  a  specific  drawback  upon  freights  on  hogs  carried 
from  the  same  points,  and,  of  course,  as  this  was  direct  pref- 
erence over  all  others,  it  was  in  violation  of  the  law.  But  that 
decision  has  no  application  to  this  case. 

In  the  case  of  Interstate  Commerce  Commission  v,  Balti- 
more &  O.  R  Co.,  145  U.  S.  263,  49  Am.  &  Eng.  E.  Cas.  243, 
it  was  held  that  the  issue  by  a  railway  company  engaged  in 
interstate  commerce  of  a  party-rate  ticket  for  the  transporta* 
tion  of  10  or  more  persons  at  a  rate  less  than  that  charged  to 
a  single  individual  for  a  like  transportation  on  the  same  trip 
did  not  make  an  unjust  or  unreasonable  charge,  nor  an  unjust 
discrimination,  nor  give  an  undue  or  unreasonable  preference 
or  advantage  to  the  purchasers  of  the  party-rate  ticket, 
within  the  meaning  of  the  several  provisions  of  the  Interstate- 
commerce  Act  of  1887.  There  was  much  discussion  of  the 
general  subject  of  the  prohibition  of  the  general  statute  in  the 
opinion  of  the  supreme  court  of  the  United  States  in  this  case, 
from  which  it  will  be  instructive  to  present  some  quotations. 
The  English  traffic  act  of  1854,  above  referred  to,  was  fully 
considered,  and  the  cases  of  Oxlade  and  Bansome,  and  others 
hereinbefore  cited,  were  recognized  and  followed.  Among 
other  things,  it  was  said  b v  Mr.  Justice  Brown,  who  delivered 
the  opinion :  "  It  is  not  all  discriminations  or  preferences  that 
fall  within  the  inhibition  of  the  statute ;  only  such  as  are  un- 
just and  unreasonable.  For  instance,  it  would  be  obviously 
unjust  to  charge  A.  a  greater  sum  than  B.  for  a  single  trip 
from  Washington  to  Pittsburg ;  but  if  A.  agrees  not  onlv  to 
go,  but  to  return  by  the  same  route,  it  is  no  injustice  to  £.  to 
permit  him  to  do  so  for  a  reduced  fare,  since  the  services  are 
not  alike,  nor  the  circumstances  and  conditions  substantially 
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similar,  as  required  by  section  2,  to  make  an  unjust  discrim- 
ination. Indeed,  the  possibility  of  just  discrimination  and 
reasonable  preferences  is  recognized  by  these  sections  in  de- 
claring what  shall  be  deemed  unjust.  *  *  ^  In  order  to  con- 
stitute an  unjust  discrimination  under  section  2,  the  carrier 
must  charge  or  receive  directly  from  one  person  a  greater  or 
less  compensation  than  from  another,  or  must  accomplish  the 
same  thing  indirectly,  by  a  special-rate  rebate,  or  other  device; 
but  in  either  case  it  must  be  for  a  "  like  and  contemporaneous 
service,  in  the  transportation  of  a  like  kind  of  traffic,  under 
substantially  similar  circumstances  and  conditions."  To 
bring  the  present  case  within  the  words  of  this  section  we 
must  assume  that  the  transportation  of  ten  persons  on  a  sin- 
gle ticket  is  substantially  identical  with  the  transportation  of 
one,  and,  in  view  of  the  universally  accepted  fact  that  a  man 
may  buy,  contract,  or  manufacture  on  a  large  scale  cheaper 

Eroportionately  than  upon  a  small  scale,  this  is  impossiole. 
a  this  connection  we  quote  with  approval  from  the  opinion 
of  Judge  Jackson  in  the  court  below  :  "  To  come  within  the 
inhibition  of  said  sections  the  differences  must  be  made  under 
like  conditions ;  that  is,  there  must  be  contemporaneous  ser- 
vice in  the  transportation  of  like  kinds  of  traffic,  under  substan- 
tially the  same  circumstances  and  conditions.  "^  ^  ^  In  short, 
the  substance  of  all  these  decisions  is  that  railway  companies 
are  only  bound  to  give  the  same  terms  to  all  persons  alike^ 
under  the  same  conditions  and  circumstances,  and  that  any 
fact  which  produces  an  inequality  of  conditions  and  a  change 
of  circumstances  justifies  an  inec^uality  of  charge.  *  *  *  But, 
in  so  far  as  relates  to  the  question  of  '  undue  preference,'  it 
may  be  presumed  that  congress,  in  adopting  the  language  of 
the  English  act,  had  in  mind  the  construction  given  to  these 
words  by  the  English  courts,  and  intended  to  incorporate 
them  into  the  statute.     McDonald  v.  Hovey,  110  U.  S.  619." 

In  the  case  of  Bailroad  Co.  v.  Gage,  12  Gray  393,  the  right 
to  discriminate  upon  the  basis  of  a  carriage  for  a  certain 
time,  and  in  certain  quantities,  was  declared.  The  claim  of 
the  shipper  was  for  an  equality  of  charges  for  shipments  of 
ice  with  charges  for  shipments  of  bricks,  because  thev  were 
of  the  same  class  of  freight ;  but  the  claim  was  not  allowed. 
The  court  said,  by  way  of  illustration  of  the  principle  upon 
which  there  might  be  a  lawful  discrimination  of  rates  upon 
the  same  class  of  goods  :  **  If,  for  special  reasons,  in  isolated 
cases,  the  carrier  sees  fit  to  stipulate  for  the  carriage  of  goods 
or  merchandise  of  any  class  for  individuals  for  a  certain  time, 
or  in  certain  quantities,  for  less  compensation  than  what  is 
the  usual,  necessary,  and  reasonable  rate,  he  may  undoubted- 
1}*^  do  so  without  entitling  all  other  persons  and  parties  to  the 
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same  advantage  and  relief."  And  this  court  said  in  the  case 
of  Shipper  v.  Bailroad  Co.,  47  Pa.  St.  338  "  We  are  not  pre- 
pared to  say  that  a  railroad  company  may  not  discriminate  in 
its  rate  of  tolls  in  favor  of  domestic  trade  over  foreign,  in 
favor  of  home  products  over  those  which  are  extraterritorial ; 
especially  when  the  railroad  lies  wholly  within  the  state. 
Ownership  may  not  be  a  reasonable  ground  for  a  distinction, 
but  weight,  bulk,  value,  place  of  production,  and  many  other 
things,  may  be." 

These  cases  are  cited  as  illustrations  of  various  reasons  and 
principles  upon  which  lawful  discriminations  may  be  made 
even  in  charges  for  the  carriage  of  the  same  goods  over  the 
same  roads,  and  to  be  used  for  the  same  purposes.  But  in 
the  present  case,  where  not  only  a  particular  quantity  must 
be  furnished  to  the  railroad  every  day,  but  the  goods  at  the 
point  of  delivery  are  to  be  used  for  totally  different  purposes, 
which  do  not  conflict  or  compete  with  each  other,  the  reason 
for  a  discrimination  has  an  infinitely  greater  force. 

In  Hutchinson  on  Carriers  (page  353),  after  a  protracted  re- 
view of  all  the  cases  (and  they  are  very  numerous),  the  writer 
sums  up  the  result  thus :  **  Mere  inequality  in  charges  does 
not,  therefore,  of  itself  amount  to  an  unjust  discrimination.  It 
only  becomes  such  when  a  discrimination  is  made  in  the  rates 
charged  for  transportation  of  the  same  class,  of  different 
shippers,  under  like  circumstances  and  conditions.  So  a  mere 
reduction  from  the  established  rate  is  not  necessarily  an  un- 
just discrimination,  but  it  becomes  such  when  it  is  either  in- 
tended, or  has  a  natural  tendency,  to  injure  another  shipper 
in  his  business,  and  destroy  his  trade  by  giving  to  the  favored 
shipper  a  practical  monopoly  of  the  business." 

We  come  now  to  consider  the  case  of  Borda  v.  Bailroad  Co., 
141  Pa.  St.  484.  It  was  an  action  of  case  brought  against  the 
Philadelphia  &  Beading  Bailroad  Company  by  the  plaintiffs, 
who  were  shippers  of  coal,  to  recover  damages  for  alleged  il- 
legal discriminations  in  the  freight  charged  to  the  plaintiffs 
on  shipments  of  coal  over  the  defendant's  road,  as  against 
lower  rates  charged  to  other  shippers  over  the  same  road. 
The  case  was  by  agreement  of  the  parties,  referred  to  Mr. 
Peter  McCall  as  referee,  who  made  a  most  exhaustive  and 
elaborate  report  denying  the  claim  of  the  plaintiffs,  and  his 
report  was  affirmed  by  this  court.  As  the  shipments  had  been 
made  prior  to  the  adoption  of  our  constitution  of  1874,  a  pre- 
liminary question  arose,  whether  it  was  the  duty  of  the  de- 
fendant to  carry  without  discrimination.  The  referee  held 
that  such  was  the  duty  of  the  defendant,  saying :  ''  I  regard 
it,  then,  as  settled  law  in  this  state  that  a  railroad  company, 
a  common  carrier,  owes  a  duty  of  equality  to  every  citizen  ; 
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and  I  adopt  the  position  taken  by  Mr.  Bullitt  in  argament  that 
railroad  companies  have  no  right  to  make  any  undue  discrim- 
ination or  preference  in  their  charges,  and  a  charge  made  to 
one  shipper  higher  than  another,  for  the  same  service,  under 
like  circumstances,  constitutes  undue  preference  and  discrim- 
ination,  and,  by  consequence,  renders  the  charge  unreason- 
able. Such  is  the  general  rule,  and  it  is  vastly  important  to 
the  general  public  that  there  be  no  undue  relaxation  of  this 
rule  for,  exercising,  as  they  practically  do,  a  monopoly  of 
transportation  on  their  roads,  railway  managers  have  in  their 
hands  a  tremendous  power,  by  discrimination,  to  enrich  one. 
man  and  ruin  another.  The  equality,  however,  which  is  thus 
prescribed  is  not  a  strict  and  literal  equality  under  all  cir- 
cumstances, however  varying  and  different  It  is  rather  an 
equality  in  the  sense  of  freedom  from  unreasonable  discrimi- 
nation. It  is  only  unjust,  undue,  or  unreasonable  discrimina- 
tion against  which  the  law  has  set  its  canon.  Arbitrary 
discrimination  is  illegal ;  is  discrimination  made  with  a  view 
of  giving  advantage  to  one  person.  But  the  truism  that  cir- 
cumstances alter  cases  applies  here,  and  under  a  different 
state  of  circumstances  a  discrimination  may  be  reasonable  and 
lawful,  which,  were  the  circumstances  the  same,  would  be  un- 
due and  unreasonable.  In  order  to  render  lawful  an  ineqality 
of  charge,  the  goods  must  be  carried  under  different  circum- 
stances, and  the  question  whether  the  difference  is  material  or 
essential  arises  in  each  particular  case." 

The  writer  regards  the  foregoing  as  the  most  precise  and 
the  most  felicitous  expression  of  the  law  upon  the  general 
subject  under  consideration  that  he  has  met  with,  and  there- 
fore quotes  it  entire. 

The  claim  of  the  plaintiff  was  to  recover  damages  to  the 
amount  of  upwards  of  $60,000  for  unjust  discrimination  in 
favor  of  Audenried  &  Co.,  rival  coal  shippers  to  the  plaintiffs, 
by  the  payment  to  Audenreid  &  Co.  of  rebates  on  coal  shipped 
from  Port  Bichmond  to  points  beyond  New  Brunswick  at  the 
rate  of  $1.65  for  steamer  coal,  and  other  rates  for  other  grades. 
It  was  proved  that  these  rebates  were  paid  under  agreements 
between  Audenreid  &  Co.  and  the  defendant,  made  at  the  be- 
ginning of  the  season,  and  to  continue  throughout  the  season, 
and  the  referee  was  of  opinion,  and  so  found,  that  these  con- 
tracts for  continuous  shipments  during  the  whole  season  at 
fixed  rates  constituted  such  a  difference  in  the  conditions  and 
circumstances  of  the  shipments  for  Audenreid  &  Co.  and  the 
plaintiffs,  respectively,  as  to  justify  the  discrimination,  and 
prevent  it  from  being  illegal.  In  expressing  his  conclusions 
the  referee  says  :  "  The  defendant's  case  denies  that  the  dis- 
crimination was  wilfull,  and  made  with  any  such  design  as 
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imputed  by  the  plaintiJBfs.  It  rests  upon  the  ground  that  the 
payment  of  the  drawbacks  to  Audenreid  &  Go.  was  under  an 
honest  and  bona-fde  belief  that  they  were  entitled  to  them, 
under  an  arrangement  by  which,  m  consideration  of  their 
having  made  contracts  early  in  the  spring  for  delivery  of  coal 
at  fixed  prices  throughout  the  season,  they  were  allowed  the 
drawbacks  in  question.  *  *  *  On  the  whole,  I  am  of  opinion, 
upon  the  best  consideration  I  have  been  able  to  give  the  sub- 
ject, that  the  defendant  did  not  pay  to  Audenreid  &  Go.  the 
drawbacks  complained  of  in  the  first  and  additional  count  of 
the  declaration  wilfully,  and  with  intent  to  enable  them  to  in- 
crease their  business  at  the  expense  of  the  plaintiffs,  but  that 
it  paid  the  same  in  good  faith,  under  the  belief  that  Auden- 
ried  &  Go.  had  made  contracts  in  the  spring  at  a  fixed  price 
for  the  delivery  of  the  coaL  *  *  *  I  am  of  opinion,  therefore, 
that  the  defendant  could  legally  have  allowed  the  drawbacks 
to  Audenried  &,  Go.  which  it  did  allow,  if  that  firm  had  had 
contracts  made  in  the  early  part  of  the  season  for  delivery  of 
coal  in  the  eastern  market  at  fixed  prices.  In  that  case,  al- 
though the  service  rendered,  to  wit,  the  transportation,  would 
have  been  the  same  as  that  rendered  to  the  plaintiffs,  yet  the 
circumstances  were  different,  and  the  difference  of  circum- 
stances would  have  justified  the  discrimination." 

While  this  court  did  not  review  the  testimony  taken  before 
the  referee,  because  it  was  not  before  us,  we  affirmed  the 
judgment  in  favor  of  the  defendant  upon  the  report,  conced* 
ing  the  facts  to  be  as  found  by  the  referee. 

It  will  be  perceived,  therefore,  that,  in  that  case  the  cir- 
cumstance  that  the  coal  was  shipped  for  Audenried  &  Go., 
under  contracts  made  at  the  beginning  of  the  season,  at  fixed 
prices,  and  to  continue  throughout  the  season,  was  held  a 
sufficient  reply  to  a  charge  of  unjust  discrimination,  although 
the  commodity  shipped  was  the  same,  to  wit,  anthracite  coal, 
and  the  shipments  were  between  the  same  points,  to  wit,  from 
Port  Richmond  to  points  east  of  New  Brunswick,  and  the 
plaintiffs  were  engaged  in  the  same  business  as  Audenried  & 
Go. 

Whereas  here  the  plaintiffs  were  not  engaged  in  the  same 
business  as  the  Bellefonte  Nail  Gompany,  there  could  not  be 
any  competition  between  them  in  the  products  sold, 
and  the  rate  at  which  coal  was  carried  for  the  nail  ^Jj«i~Dntj 
company  was  a  matter  of  absolute  indifference  to  ofearrienoa 
the  plaintiffs.    We  repeat  again  that  we  do  not  re-  M^akuioa  of 
gard  the  sales  of  coal  by  the  nail  company  to  its  own  ^■•''*«^»»  •' 
employes  as  of  any  moment  in  the  case :  (1)  because  ^  ^ 
there  is  no  proof  that  they  were  made  with  the  knowledge 
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of  the  defendant,  but  there  is  positive  and  uncontradicted 
proof  that  they  were  made  without  such  knowledge;  (2) 
because  the  defendant  is  not  responsible  for  such  sales  by 
the  nail  company ;  (3)  because  the  coal  carried  by  the  defend- 
ant for  the  nail  company  was  not  carried  for  the  purposes  of 
sale  at  retail,  but  for  the  purpose  of  manufacturing  nails  and 
muck-bar;  (4)  because  there  is  no  proof  that  the  plaintiffs 
sustained  any  damage  by  reason  of  the  sales  of  the  nail  com* 
pany  to  their  employes. 

But  it  must  be  understood,  and  we  so  decide,  "  that  a 
manufacturing  company  has  no  right  to  engage  in  the  business 
of  selling  coal,  even  to  its  own  employes ;  and  if  it  does  so, 
and  the  transporting  company  is  notified  of  such  selling,  it 
must  thereupon  cease  to  carry  coal  to  the  manufacturing 
company  at  any  less  rate  than  it  charges  to  the  coal  dealers, 
or  incur  the  penalties  of  unjust  discrimination. 

The  ruling  of  the  court  below  would  require  that  coal  car- 
ried to  blast-furnaces,  rolling-mills,  rail-mills,  founderies,  and 
all  other  manufacturing  enterprises,  should  be  carried  for  the 
same  price  as  the  coal  carried  to  any  retail  dealer  in  the  same 
locality,  though  the  quantity  consumed  by  the  former  might 
extend  to  many  thousands  of  tons  each  year,  while  the  quan- 
tity carried  for  the  latter  might  be  a  few  hundred  tons  only, 
and  although  the  manufacturing  companies  gave  back  to  the 
carrier  many  thousands  of  tons  of  freight  each  year,  while  the 
retail  dealer  gave  back  none,  and  although  the  business  of 
the  manufacturer  in  no  wise  competes  with  the  business  of 
the  dealer.  We  think  the  differences  in  these  respects  be- 
tween these  two  kinds  of  business  are  such  as  to  justify  a 
discrimination  in  the  rates  of  freight  charged  to  each,  and  the 
conditions  of  the  two  are  not  alike,  and  their  circumstances 
are  not  similar,  within  the  meaning  of  our  act  of  1883,  and 
therefore  there  can  be  no  recovery  in  this  case. 

The  fact  that  the  payment  of  the  rebates  was  not  known  to 
the  plaintiffs  is  of  no  possible  consequence,  both  because  they 
had  no  right  to  know  it,  under  our  present  ruling  that  the 
circumstances  were  not  similar,  and  the  conditions  not  alike, 
and  also  because,  if  the  discriminating  charge  was  lawful,  the 
absence  of  notice  to  the  plaintiffs  would  not  make  it  unlawful. 
The  same  point  was  made  and  ruled  in  the  Borda  Case.  The 
referee  said :  ''  But  in  point  of  law  I  do  not  think  that  the 
duty  of  giving  notice  to  the  world  of  every  special  rate  rests 
upon  the  carrier,  under  penalty  of  being  guilty  of  unlawful 
discrimination  by  his  omission  to  give  such  notice.  How 
and  to  whom  is  such  notice  to  be  given  ? 

It  remains  only  to  be  added  that  differences  of  freight  rates 
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on  coal  to  manufacturers  and  to  mere  dealers  are,  and  have 
been  for  many  years,  in  universal  practice,  and  not 
a  single  case  other  than  this  has  as  yet  reached  Ltckofad- 
the  courts  of  last  resort  in  England   or  in   the  jidicatioB. 
United  States,  questioning  the  entire  legality  and 
propriety  of  sucli  differences,  and  that  circumstance  is  ample 
proof  that  both  the  professional  and  the  lay  mind  have  as- 
sented to  the  practice. 

Speaking  upon  a  similar  subject — the  difference  in  passen- 
ger rates  upon  ordinary  tickets  and  thousand- mile  tickets 
or  go-and-return  tickets — the  supreme  court  of  the  United 
States,  in  the  case  of  Interstate  Commerce  Commission  v, 
Baltimore  &  O.  R.  Co.,  145  U.  S.  263,  49  Am.  &  Eng.  B.  Cas. 
243,  said :  "  In  view  of  the  fact,  however,  that  every  railway 
company  issues  such  tickets ;  that  there  is  no  reported  case, 
state  or  federal,  wherein  their  illegality  has  been  questioned ; 
that  there  is  no  such  case  in  England ;  and  that  the  practice 
is  universally  acquiesced  in  by  the  public — it  would  seem  that 
the  issuing  of  such  tickets  should  not  be  held  an  unjust  dis- 
crimination or  an  unreasonable  preference  to  the  persons 
travelling  upon  them." 

On  the  question  of  damages  the  court  below  charged  the 
jury :  "  If  the  nail  works  paid  twenty  cents  less  freight  per 
ton  on  their  coal,  they  had  that  much  of  an  advantage  over 
others;  and  the  law  would  seem,  in  the  mind  of 
the  court,  to  fix  that  excess  as  the  measure  of  the     •"•^•^ 
plaintiffs'  damages." 

We  think  this  was  serious  error.  The  act  of  1883  contains 
no  language  justifying  an  instruction  that  the  party  injured 
can  recover  three  times  the  amount  of  the  difference  in  the 
rates  charged.  The  words  of  the  act  are:  "Any  violation  of 
this  provision  shall  make  the  offending  company  or  common 
carrier  liable  to  the  party  injured  for  damages  treble  the 
amount  of  injury  suffered."  The  "amount  of  injury  suf- 
fered "  is  the  measure  of  the  single  damages  to  be  allowed. 
But  it  does  not  at  all  follow  that  the  amount  of  injury  suffered 
is  the  difference  in  the  rates  charged.  It  might  be,  or  it 
might  not  be,  but,  in  an^  event,  it  must  be  a  subject  of  proof, 
and  there  was  no  proof  m  the  case  of  the  actual  damage  sus- 
tained. How  does  it  follow  that  because  the  defendant  com- 
pany paid  in  1889  to  the  nail  company  a  rebate  of  some  $6000 
on  all  the  shipments  that  had  been  made  from  1881,  and  a 
few  sums  thereafter,  the  plaintiffs  suffered  damage  to  any 
extent?  In  point  of  fact  the  nail  company  paid  the  full 
freight  of  50  cents  a  ton  net  during  all  these  years,  and  their 
claim  for  rebates  was  not  adjusted  until  1889.  How,  then, 
does  it  appear  that  damage  was  suffered  by  the  plaintiffs  in 
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consequence  of  the  payment  of  the  rebates  to  the  nail  com- 
pany ?  It  does  not  appear  that  the  plaintiffs  sold  their  coal 
for  any  less  than  the  current  market  price  at  any  time  except 
when  they  and  the  other  dealers  were  engaged  in  a  war  of 
prices,  and  sold  it  far  below  actual  cost  in  a  struggle  to  cap- 
ture the  market,  and  it  does  not  appear  but  that  the  plaintiffs 
would  have  sold  their  coal  at  20  cents  less  than  they  did  if 
tliey  had  received  the  rebate.  The  natural  inference  is  that 
that  is  precisely  what  they  would  have  done  in  the  contest  for 
the  market.  But  of  all  this  there  is  not  a  word  of  testimony, 
and  yet  it  is  only  actual  damage  that  they  can  recover.  The 
proof  for  the  defendant  was  that  they  never  cut  the  market 
price  to  their  men,  but  maintained  it  even  when  the  coal- 
dealers  of  the  town  were  slaughtering  each  other's  trade  by 
selling  below  cost.  As  three  times  the  actual  damage  is  the 
penalty  the  defendant  would  have  to  pay  if  the  judgment  were 
sustained,  they  have  a  right  to  require  very  clear  and  definite 
proof  as  to  what  the  actual  damage  was. 

When  blast-furnaces  and  great  iron  mills  are  built,  they  are 
not  placed  in  cities  or  towns,  but  in  the  open  country,  where 
land  is  abundant  and  cheap,  and  of  course  on  the  line  of  a 
railroad.  When  they  are  established  there  is  no  population 
at  the  place  of  erection.  The  railroad  companies  are  very 
willing  to  make  as  favorable  terms  as  possible  for  freights 
on  all  the  materials  that  are  brought  to  tne  plants,  and  on  all 

J)roducts  that  are  carried  from  them,  because  they  get  a 
argely-increased  business  from  such  enterprises.  When  the 
works  are  erected,  houses  are  built  for  the  men  and  officials 
of  the  companies.  After  that  come  the  usual  accessories  re- 
quired to  supply  the  wants  of  the  population,  to  wit,  mer- 
chants, tradesmen,  mechanics,  butchers,  bakers,  grocers,  and, 
among  others,  coal  dealers.  But  the  moment  the  last  of 
these  arrive,  if  the  principles  which  prevailed  in  the  court 
below  in  this  case  are  correct,  the  whole  freight  system  agreed 
upon  between  the  transporter  and  the  manufacturer  thereto- 
fore must  be  changed  and  advanced  to  the  freight  rates 
charged  to  the  retail  dealers,  or  else  all  the  rates  charged 
to  such  dealers  must  be  lowered  to  conform  to  the  rates 
charged  to  the  manufacturer.  If  this  is  not  done,  the  manu- 
facturer incurs  the  risk  of  being  visited  years  afterwards  with 
claims  for  treble  damages,  which  may  embrace  any  period  of 
six  years,  and,  as  all  the  dealers  have  the  same  right  of  action 
in  this  regard  that  any  of  them  has,  and  every  town  or  city 
along  the  line  has  some  or  many  retail  coal  dealers  and  man- 
ufacturing establishments  also  within  its  limits,  it  is  easy  to 
see  that  the  aggregate  of  such  claims  may  soon  absorb  the 
entire  property  and  assets  of  the  strongest  transporting  com- 
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panies  of  the  state.  We  do  not  find  anything  in  the  law  that 
renders  necessary  or  possible  any  such  results  as  these,  and 
-we  think  it  wiser  and  better  to  administer  the  law  so  that  the 
rights  and  interests  of  all  may  be  conserved  within  rational 
and  sensible  limits. 

We  sustain  the  first,  second,  third,  and  fifth  assignments  of 
error.  The  fourth  and  sixth  assignments  have  no  merit,  and 
are  not  sustained. 

Judgment  reversed. 

Discrimination  in  Freight  Rates — CoaJ  Traffic. — See  Glasgow  &  South- 
western K.  Co.  V.  MaclciDuoD,  27  Am.  <&  £Dg.  R.  Cas.  1,  and  note,  7. 

Statutory  Prohibition  of  Overcharges. —  See  Chicago,  Burlington  So 
Quincy  K.  Co.  e.  Jones  (111.),  anUj  p.  78,  and  note,  p.  103. 

Interstate-commerce  Act— Long-  and  Sort-haul  Ciausst — See  Osborne  e. 
Chicago  &  N.  W.  R.  Co.  (C.  C),  49  Am.  &  Eng.  R.  Cas.  12,  and  note,  22. 

Reasonableness  of  Rates — Teit/ar  Determining. — In  Ames  v.  Union  Pa- 
cific R.  Co.  (U.  8.  Cir.  Ct.,  D.  Neb.,  Nov.  12,  18»4),  64  Fed.  Rep.  165,  it 
was  held  that  in  determining  whether  local  rates  for  transportation  fixed 
bj  a  state  statute  are  unreasonable,  and  whether  such  rates  afford  fair  com- 
pensation to  those  interested  in  the  railroad  properties,  the  cost  of  the  car- 
riage of  the  local  freight  should  be  ascertained ;  also  what  the  receipts 
haye  been  therefrom,  what  reduction  will  be  made  in  such  receipts  by  the 
application  of  the  act,  and  then  take  such  proportion  of  the  gross  inyest- 
meat  in  the  road  as  the  present  earnings  from  local  freights  bear  to  the 
total  earnings  of  the  road,  and  from  these  computations  determine  whether 
the  reduction  made  by  the  act  in  the  local  freights,  if  applied  to  all  the 
company's  business,  would  leave  any  compensation  to  the  owners,  and,  if 
so,  how  much. 

WhcU  io  an  VhrecuanabU  Bate. — In  Ames  e.  Union  Pacific  R.  Co.  (U.  S. 
Cir.  Ct.,  D.  Keb.,  Nov.  12,  1894),  64  Fed.  Rep.  165,  it  appeared  that  an 
act  establishing  maximum  rates  of  freight  charges  for  local  business  would 
have  the  effect  of  reducing  such  rates  29^  per  cent;  that  the  receipts  from 
local  freights  were  about  7^  per  cent  of  the  entire  receipts  of  the  company, 
and  that  it  was  necessary  that  the  local  freight  should  contribute  7^  per 
cent  of  the  amount  necessary  to  pay  interest  on  the  bonded  indebtedness 
testing  on  the  line  within  the  state,  and  that  the  rates  in  force  were  volun- 
tarily established  by  the  companies  in  view  of  competition  between  them^ 
and  it  was  held  that  the  reduction  was  unreasonable. 

Comparison  with  Bate$  of  Adjoining  State, — In  Ames  e.  Union  Pacific  R. 
Co.  (U.S.  Cir.  Ct.,  D.  Neb.,  Nov.  12,  1894),  64  Fed.  Rep.  165,  it  was  held 
that,  in  determining  the  reasonableness  of  freight  rates,  a  comparison  be- 
tween the  rates  in  one  state  and  those  in  an  adjoining  state  is  not  of  much 
aid  where  the  conditions  in  the  two  states  are  substantially  different. 

Joint  Tariff  by  Oonneeting  Lines  a»  Standard  of  Beaaanableneu  of  Local 
Sate  by  Either  Line.— In  Parsons  e.  Chicago  &  N.  W.  R.  Co.  (U.  8.  Cir.  Ct. 
App.  8th  Cir.,  Sept.  24,  1894),  63  Fed.  Rep.  903,  it  was  held  that  where 
two  connecting  carriers  unite  in  putting  in  force  a  joint  through  tariff  be- 
tween given  points,  such  joint  tariff  is  not  a  standard  by  which  the  reason- 
ableness of  the  local  tariff  on  either  line  is  to  be  determined.  Following 
Railway  Co.  9.  Osborne,  52  Fed.  Rep.  912,  58  Am.  &  Eng.  R.  Cas.  18. 

Interstate-commerce  Bates. — In  Murray  «.  Chicago  &  N.  W.  R.  Co.  (U.  8, 
Cir.  Ct.  N.  D.  Iowa,  Cedar  Rapids  Division,  June,  14,  1894),  62  Fed.  Rep. 
24,  It  was  held  that  in  determining  the  obligations  assumed  by  a  common 
carrier  engaged  in  interstate  commerce,  the  court  has  the  right  to  apply 
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the  rules  of  the  commoD  law,  unless  the  same  have  been  changed  by  com- 
petent legislatiye  action,  and  in  detennining  the  reasonableness  of  rates 
exacted  by  a  carrier  engaged  in  such  commerce,  all  shipments  made  before 
the  adoption  of  the  Interstate-commerce  Act  are  governed  by  the  common 
law,  and  those  made  since  the  adoption  of  that  act  by  the  common  law  as 
modified  by  that  act. 

Comparison  of  Bates  EsUiblithed  hy  State  Legislation  with  Interstate  Bates, 
—In  Swift  V.  Philadelphia  &  R.  R.  Co.  (U.  8.  Cir.  Ct.  N.  D.  111.,  Nov.  27, 
1893),  58  Fed.  Rep.  858.  it  was  held  that  the  local  municipal  law  of  the 
several  states  is  not  applicable  to  the  reasonableness  of  interstate  rates,  and 
cannot  be  appealed  to  as  a  basis  in  suits  by  shippers. 

Determination  by  Commissioners  of  what  Shall  Constitute  a  **Carloady — In 
Pugh  V,  Kansas  City,  St.  J.  &  C.  B.  R.  Co.,  118  Mo.  606,  it  was  held  that 
in  view  of  an  existing  custom,  the  determination  of  railroad  commissioners 
that  a  carload  of  cord-wood  should  mean  10  tons  in  place  of  all  that  a  car 
could  safely  carry,  was  reasonable  and  just.  Beaffirming  Ross  v.  Railroad 
Co.,  Ill  Mo.  18. 

Power  of  Federal  Court  to  Determine  Beasonahleness  of  Bates  Established  by 
StaU  8tatute.^ln  Ames  v.  Union  Pacific  R.  Co.  (U.  8.  Cir.  Ct.,  D.  Neb., 
Nov.  12,  1894),  64  Fed.  Rep.  165,  it  was  held  that  the  fact  that  an  act 
establishing  maximum  rates  for  the  transportation  of  freight  within  the 
state,  which  provides  that  any  company  believing  the  established  rates  to 
be  unreasonable  or  unjust,  may  bring  an  action  in  the  supreme  court  of  the 
state,  and  if  that  court  is  satisfied  that  the  rates  are  unjust  and  unreason- 
able, as  claimed,  authorizing  to  direct  the  state  board  of  transportation  to 
permit  the  plaintiff  to  raise  its  rates  in  the  discretion  of  such  board,  etc., 
does  not  furnish  such  an  adequate  legal  remedy  as  will  preclude  recourse 
in  a  proper  case  to  a  federal  court  sitting  in  equity. 

Sufficiency  of  Complaint  in  Action  to  Enjoin  Enforcement  of  Bates  Established 
by  Bailroad  Commissioners  and  to  Call  Beasonableness  of  Bates  in  Question. — In 
Burlinffton,  C.  R.  &  N.  R.  Co. «.  Dey  (Iowa,  Oct.  5, 1898),  56  N.  W.  Rep.  267, 
it  was  held  that  a  complaint  in  an  action  to  enjoin  railroad  commissioners 
from  enforcing  an  order  establishing ,  joint  rates  which  charged  that  the 
rate  was  unlawful  and  in  excess  of  the  power  of  the  commission,  not  because 
of  the  unreasonableness  of  the  rate  fixed,  but  because  the  statute  under 
which  the  order  was  made  was  unconstitutional  and  void  for  alleged  reasons, 
did  not  raise  any  issue  as  to  the  reasonableness  of  the  rate  in  fact  made. 

Conclusiveness  of  Verdict  as  to  Beasonableness  of  Bates. — In  Hopper  t>.  Chi- 
cago, M.  &  St.  P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep.  487,  it  was 
held  that  where  the  evidence  as  to  the  reasonableness  of  rates  charged  by 
a  railroad  company  for  the  transportation  of  freight  is  conflicting,  a  ver- 
dict for  the  plaintiff  will  not  be  set  aside  where  there  is  ample  evidence  to 
sustain  it. 

Actions  to  Recover  Back  Overcharges — What  Constitutes  Interstate  Com- 
merce— Passing  beyond  Boundaries  of  State  in  Transporting  Goods  between 
Points  within  State.— In  Seawell  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co.,  119  Mo. 
222,  it  was  held  that  under  a  statute  (Rev.  Stat.  1889,  §§  2687  and  2648) 
allowing  the  recovery  of  treble  damages  by  a  shipper  from  a  carrier  who 
receives  a  greater  compensation  in  the  aggregate  for  the  transportation  of 
like  kinds  of  property  under  similar  circumstances  and  conditions  than  for 
a  shorter  than  a  longer  distance  in  the  same  direction,  the  fact  that  in 
course  of  transportation  between  points  within  the  state  the  property 
transported  passed  the  boundaries  of  the  state,  did  not  make  such  trans- 
portation a  matter  of  interstate  commerce  so  as  to  deprive  the  shipper  of 
the  right  to  recover  under  the  statute. 

Sufficiency  of  Declaration  —  Necessity  of  Allegation  of  Establishment  of 
Rites  under  Interstate-commerce  Act, — In  Swift  v.  Philadelphia  &  K.  R. 
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Co.  (U.  S.  Cir.  Ct.  N.  D.  111.,  Nov.  6,  1894),  64  Fed.  Rep.  69,  it  was  held 
that  in  the  abeence  of  an  ayerment  in  a  declaration  to  recover  back  freight- 
charfi^  alleged  to  have  been  illegally  exacted,  that  rates  were  published 
and  in  existence  as  required  by  the  Interstate-commerce  Act,  the  action  would 
not  lie,  since  by  fixing  and  publishing  the  rates  the  act  supplies  at  least 
prima  facie  evidence  of  a  contract  rate  which  can  only  be  oyercome  by 
averment  in  avoidance  thereof. 

Evidence — Proof  of  Discrimination, — In  Seawell  v,  Kansas  City,  Ft.  8.  & 
M.  R.  Co.  119  Mo.  222,  it  was  held  that  under  a  sUtute  (Rev.  Stat.  1889, 
$}  2637  and  2643)  authoriziDg  a  recovery  by  a  shipper  against  a  common 
carrier  of  treble  damages  for  receiving  a  greater  compensation  in  the  ag- 
gregate for  the  transportation  of  like  kinds  of  property  under  similar  cir- 
cumstances and  conditions  for  a  shorter  than  a  longer  distance  in  the  same 
direction,  the  shipper  need  not  show  that  the  shipments  were  actually  made 
during  the  time  complained  of  over  the  longer  distance,  but  it  is  sufficient 
if  it  appears  that  the  carrier  published  and  held  out  to  the  public  its  inten- 
tion of  carrying  property  over  such  longer  distance  at  tne  same  rate  at 
which  it  charged  for  the  shorter  distance. 

It  was  further  held  that  the  fact  of  transportation  over  the  longer  dis- 
tance at  the  same  rates  before  and  after  the  time  during  which  the  com- 
plainant shipped  merchandise  over  the  shorter  distance  was  admissible  to 
show  damages  to  the  shipper. 

AdmimbUUy  of  Proof  of  JRates  Charged  by  Other  Lines  in  Other  States, — 
In  Hopper  v.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W. 
Rep.  487,  which  was  an  action  under  a  statute  to  recover  for  overcharges 
for  transportation,  it  was  held  that  the  court  properly  excluded  evidence 
as  to  rates  charged  by  other  companies  in  other  states. 

Exclusion  of  Evidence  of  Value  of  Road — Iowa  Statute — Harmless  Error, — 
In  Hopper  «.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W. 
Rep.  487),  which  was  an  action  under  a  statute  to  recover  for  overcharges 
for  the  transportation  of  merchandise,  it  was  held  that  the  exclusion  of 
evidence  as  to  the  value  of  a  railroad  was  not  reversible  error,  where  evi- 
dence to  the  same  effect  was  admitted  without  objection  and  was  not 
controverted. 

Measure  of  Damages, — ^In  Seawell  v,  Kansas  City,  Ft,  8.  h  M.  R.  Co.,  119 
Mo.  222,  it  was  held  that  under  a  statute  allowing  a  shipper  to  recover 
treble  damages  of  a  carrier  for  receiving  a  greater  compensation  in  the 
aggregate  for  the  transportation  of  like  kinds  of  property  under  similar 
cucumstances  and  conditions  for  a  shorter  than  a  longer  distance  in  the 
same  direction,  the  measure  of  the  shipper's  damages  is  the  amount  which 
the  sum  charged  by  the  carrier  for  the  shipment  over  the  shorter  distance 
exceeds  that  charged  over  the  longer  one. 

Right  to  Interest  on  Verdict  under  Statute  AUowing  Th'dUe  Damages, — In 
Hopper  «.  Chicago,  M.  &  St.  P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep. 
487,  it  was  held  that  under  a  statute  allowing  a  recovery  in  actions  for 
overcharges  for  transportation  of  freight,  of  three  times  the  amount  of 
actual  damages  sustained,  the  jury  cannot  add  interest  to  their  verdict. 

AlUnoanee  of  Counsel  Fee — Iowa  Statute. — In  Hopper  v,  Chicago,  M.  & 
St.  P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep.  487,  which  was  an  action 
to  recover  the  sum  of  $830,  alleged  to  have  been  exacted  as  freight  charges 
in  excess  of  the  legal  rate,  it  was  held  that  under  a  statute  aUowinff  the 
recovery  of  treble  damages,  and  providing  that  the  court  should  allow  a 
reasonable  sum  as  counsel  or  attorney's  fees,  that  the  sum  of  $200  should 
be  allowed  to  the  plaintiff's  attorneys  for  defending  an  appeal  from  a  judg- 
ment below  in  their  client's  fayor. 
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V, 

Bayles. 

(Colorado  8upr&m$  Courts  F^brwvry  5,  1894.) 

Right  of  Discrimination  by  Carrier  at  Common  Law. — At  common  law 
all  shippers  stand  on  an  absolute  equality  with  reference  to  transportation 
by  common  carriers,  and  any  such  carrier  has  the  right  to  discriminate  in 
favor  of  one  shipper  as  against  the  other. 

Effect  of  Conttltutlonai  Inhibition  of  Discrimination  against  Shippers. — 
Where  a  constitutional  inhibition  exists  against  undue  or  unreasonable  dis* 
crimination  in  contracts  of  carriage,  the  carrier  may  agree  to  transport 
freight  at  less  than  schedule  rates,  but  an  agreement  not  to  allow  the  same 
rates  to  others  is  void. 

Contracts  of  Carriage  by  Receivers— Necessity  of  Authority  from  Court* 
— An  order  of  the  court  is  not  necessary  to  authorize  a  receiver  to  make 
contracts  respecting  rates  for  tlie  transportation  of  freight. 

Same — Authority  to  males  Contracts  for  Carriage  beyond  Limits  of  Road 
Operated  by  Receiver.— Railroad  receivers  have  power  to  make  contracts 
for  the  carriage  of  goods  beyond  the  limits  of  the  road  immediately  under 
their  control. 

Same — Binding  Effect  of  Receiver's  Contract  upon  his  Succossor. — A 
contract  made  by  a  receiver  for  the  carriage  of  goods  at  less  than  schedule 
rates  is  not  binding  on  his  successor. 

Same — What  Constitutes  Ratification  of  Contract  made  by  Predecessor 
of  Receiver. — The  successor  of  a  receiver  will  not  be  deemed  to  have  rati- 
fied a  contract  for  freight  rates  made  by  his  predecessor  merely  from  the 
fact  that  a  portion  of  the  rebate  accruing  before  he  entered  upon  the  dis- 
charge of  his  duties  was  paid  after  he  assumed  the  management  of  the 
business. 

Duty  of  Contracting  Receivers  to  Refund  Rebates — Liability  of  Railroad 
Company. — Receivers  made  a  contract  for  the  carriage  of  goods  which  con- 
tained an  agreement  to  allow  certain  rebates  to  the  shipper.  HbW,^  that 
there  was  an  obligation  upon  the  receivers  to  refund  the  rebates  in  so  far 
as  the  merchandise  of  the  contracting  party  was  received  and  transported 
during  the  time  they  were  operating  the  road,  and  that  the  railroad  com- 
pany, having  received  the  benefit  of  the  excess  paid,  was  liable  to  the  shipper 
therefor. 

Appeal  from  Arapahoe  county  district  court. 

Statement  by  Hatt,  C. J. :  It  is  unnecessary  to  repeat  ih 

detail  the  facts  alleged  in  the  complaint  as  a  first  cause  of 

action,  as  the  same  are  fully  set  out  in  connection 

*^        '      with  a  former  appeal,  and  will  be  found  in  Bayles 

V.  Eailway  Co.,  13  Colo.  181, 40  Am.  &  Eng.  E.  Cas.  42.    It  is 

sufficient  for  the  purposes  of  this  appeal  to  state  that  the  suit 
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is  brought  to  recoyer  certain  rebates  agreed  to  be  paid  the 
plaintiff  upon  freight  charges  paid  to  the  railroad  company. 
The  contract  fixing  the  rate  and  rebate,  it  is  alleged,  was  ex- 
ecuted on  the  part  of  the  receiyer  of  the  railroad  company  by 
S.  K.  Ainsley,  at  the  time  general  freight  agent  at  the  city  of 
Denver  under  the  receivers,  Henry  Villard  and  Carlos  8. 
Greeley.  It  is  averred  that  Aansley  made  the  contract  for  the 
receivers,  and  that  it  was  adopted  by  them  and  by  their  suc- 
cessor, S.  T.  Smith,  who  afterwards  operated  the  road  as 
receiver ;  that  at  the  time  the  contract  was  made,  and  during 
its  entire  term,  Ainsley  was  operating  the  railway  for  the  re- 
ceivers, and  that  he  and  they  performed  it  in  part  by  paying 
rebates  according  to  its  terms ;  that  the  receivers  received  the 
moneys  paid  by  plaintiff  for  freights  under  the  contract,  and 
used  the  same,  in  part,  in  the  operation  of  the  road,  paying 
the  balance  to  appellant,  and  taking  a  receipt  from  the  rail- 
road company,  by  the  terms  of  which  the  company  obligated 
itself  to  pay  any  and  all  claims  against  the  receiver  then  out- 
standing ;  that  this  claim  was  existing  at  the  time  of  Smith's 
discharge  as  receiver. 

For  a  second  cause  of  action,  it  is  alleged  that  during  the 
month  of  December,  1878,  there  arrived  at  Kansas  City  large 
amounts  of  goods  consigned  to  the  plaintiff  at  Denver,  entitled 
to  be  carried  under  said  contract,  out  that  the  defendant  re- 
fused to  carry  the  same  under  the  contract,  and  that  the  goods 
remaining  in  Kansas  City  until  after  the  1st  day  of  January, 
1879,  the  plaintiff  caused  the  same  to  be  shipped  to  Denver 
over  the  Atchison,  Topeka  &  Santa  Fe  Baiiroad,  and  was 
obliged  to  pay  $216  more  than  the  contract  price  of  carriage, 
and  that  he  paid  said  sum  on  the  25th  day  of  January,  1879 ; 
that  said  ^oods  were  holiday  goods,  and  he  lost  a  profit  of 
$500  by  failure  of  defendant  to  carry  them  under  the  contract 

After  the  case  was  remanded  by  this  court  the  defendant 
filed  an  answer — ^First,  denying  each  and  every  allegation  of 
the  complaint ;  second,  admitting  that  Greeley  and  Yillard 
were  receivers  at  the  time  the  contract  was  made ;  admitting 
that  Smith  was  appointed  in  lieu  of  said  Greeley  and  Yillard 
on  or  about  the  25th  day  of  October,  1878,  and  that  he  con- 
tinued to  act  in  such  capacity  until  June,  1879 ;  denying  that 
Greeley  and  Yillard,  or  either  of  them,  had  any  authority  to 
make  the  contract. 

It  denies  that  by  order  of  the  court,  or  otherwise,  they  were 
ever  empowered  to  make  the  contract  set  forth  in  the  com- 
plaint ;  denies  the  agency  of  Ainsley,  and  alleges  that  imme- 
diately after  Smith  became  receiver,  learning  of  this  contract, 
he  repudiated  the  same,  as  not  made  by  authority,  and  as  not 
binding  upon  him ;  alleges  that  the  contract  was  contrary  to 
61  A.  &  E  R.  Gas.— 9 
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publio  policy,  and  void,  and  not  binding  npon  either  the  com- 
pany or  upon  the  receiver  Smith. 

Afterwards  a  replication  was  filed  to  the  new  matter  in  the 
answer,  and  npon  these  issues  the  cause  was  submitted  in  the 
court  below  upon  the  evidence  introduced  by  plaintiff,  sup- 
plemented by  a  stipulation  of  counsel. 

A  verdict  and  judgment  having  been  rendered  for  the  plaint- 
ifi;  the  defendant  again  brings  the  case  here  by  appeal. 

Feller  dk  Orahoody  for  appellant 

Browne  dk  Ptdnam,  for  appellee. 

Hayt,  C. J.,  (after  the  foregoing  statement) :  This  case  is 
before  the  court  for  the  second  time.  Upon  the  former  ap- 
peal the  sufficiency  of  the  complaint  was  inquired  into  and 
upheld,  and  the  case  remanded  for  further  proceedings, 
Bayles  v.  Railway  Co.,  13  Colo.,  181,  40  Am.  &  Eng.  R  Cas. 
42.  The  conclusions  then  reached,  and  the  reasons  therefor, 
are  set  forth  in  an  exhaustive  opinion  bv  Mr.  Commissioner 
Pattison.  It  is  unnecessary  to  repeat  the  reasoning  of  the 
learned  commissioner,  or  to  do  more  than  restate  sucli  of  his 
conclusions  as  bear  directly  upon  the  questions  now  presented. 
These  may  be  summarized  as  follows : 

First.  Freight  charges  must  be  reasonable,  and  when  the 
circumstances  and  conditions  are  the  same  they  must  be 
equal. 

Second.  An  agreement  for  a  rebate  from  the  published  tariff 
rates  does  not,  of  itself,  necessarily  constitute  unjust  discrim- 
ination, within  the  meaning  of  the  law. 

Third.  The  contract  set  forth  in  the  complaint  is  prima 
facie  legal,  and  binding  upon  the  parties,  and  the  burden  is 
upon  the  defendant  to  establish  facts  showing  its  illegality. 

Fourth.  It  being  especiallv  alleged  that  the  receiver  oper- 
ated the  railway  and  controlled  the  business  of  the  company, 
it  cannot  be  assumed,  in  the  absence  of  evidence,  that  the 
contract  was  in  violation  of  his  authority. 

These  conclusions  are,  upon  the  present  appeal,  res  adjvdi- 
cata  of  the  points  decided,  and  must  be  accepted  as  the  law  of 
this  case.  Lee  v.  Stahl,  13  Colo.  174 ;  Johnson  v.  Bailey,  17 
Colo.  59  ;  Routt  v.  Land  Co.,  18  Colo.  132 ;  Israel  v,  Arthur, 
18  Colo.  158. 

At  common  law  all  shippers  stand  on  an  absolute  equality 
with  reference  to  transportation  by  common  carriers,  and  no 
such  carrier  has  the  right  to  discriminate  in  favor  of  one,  as 
against  another.  In  obedience  to  this  universally- 
»t  wmnwiTu^^  recognized  principle,  the  framers  of  our  constitu- 
tion have  provided,  in  section  6,  art.  15,  as  follows : 
^'  All  individuals,  associations,  and  corporations  shall  have 
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«qaal  rights  to  have  persons  and  property  transported  over 
A&j  railroad  in  this  state,  and  no  nndne  or  unreasonable  dis- 
•crimination  shall  be  made  in  charges  or  in  facilities  for  trans- 
portation of  freight  or  passengers  within  the  state,  and  no 
railroad  company,  nor  any  lessee,  manager,  or  employ^  thereof 
shall  give  any  preference  to  individaals,  associations,  or  cor- 
porations in  furnishing  cars  or  motive  power.'* 

Neither  the  common  law  nor  the  constitutional  provision 
inhibits  the  making  of  contracts  by  a  common  carrier  to 
transport  either  persons  or  freight  at  less  than  eoMtitBttoaai 
its  schedule  rates,  but  an  agreement  not  to  allow  iMiiiMiiM 
the  same  rates  to  others  is  void.     To  this  extent  a«*iBit  4t«- 
the  law  is  well  settled,  as  will  appear  by  the  copious  «rt"*"»**»"- 
extracts  from  adjudicated  cases,  and  the  citation  of  numerous 
authorities  to  be  found  in  the  former  opinion  in  this  case. 

The  foregoing  views  are  based  upon  sound  public  policy. 
To  i>ermit  a  railroad  company  to  unjustly  discnminate  m  the 
carriage  of  either  freight  or  passengers,  in  favor  of  one  ship- 
per as  against  another,  or  in  favor  of  one  locality  as  against 
others,  would  be  destructive  of  common  right,  and  allow  pri- 
vate and  public  enterprises  to  be  built  up  or  pulled  down  at 
the  will  or  caprice  of  a  common  carrier  deriving  its  franchise 
from  the  people. 

It  is  contended,  however,  that  unreasonable  discrimination 
can  be  best  prevented  by  declaring  all  contracts  for  rebates 
void,  but  this  rule  has  the  disadvantage  of  allowing  a  common 
carrier  to  profit  by  its  own  iniquity.  It  would  tolerate  the 
acquisition  of  business  by  means  of  a  promised  reduction  in 
rates,  and  at  the  same  time  place  it  in  the  power  of  the  carrier 
to  retain  the  higher  rate  by  denying  redress  to  the  shipper. 
It  would  seem  that  the  public  interest  would  be  equally  as 
well  subserved,  in  cases  of  this  character,  by  saying  to  the 
carrier  :  "  Tou  may  contract  for  a  less  rate  than  that  provided 
by  the  published  tariff  sheets,  but  you  must  give  all  parties 
shipping  under  like  conditions  and  similar  circumstances  like 
reduced  rates."  This  is  in  accordance  with  the  resalt  reached 
in  the  case  of  Railway  Co.  v,  Goodridge,  149  U.  S.  680,  13 
Sup.  Ct.  970,  but  the  conclusion  in  that  case  is  based  upon  a 
statute  of  this  state.  The  cause  of  action  in  the  present  case 
having  arisen  before  the  passage  of  any  statute  on  the  subject 
by  the  federal  congress  or  the  state  of  Colorado,  this  case 
must  be  determined  independently  of  statute  law. 

It  is  contended  that  Ainsley's  authority  to  execute  the  con- 
tract on  behalf  of  the  receivers  is  not  sufficiently  shown,  and 
that  the  contract  was  not  sufficiently  established  to  render  the 
same  admissible  in  evidence.  The  evidence  shows  that  the 
contract  was  executed  by  Mr.  S.  B.  Ainsley,  he  being  at  the 
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time  the  freight  agent  at  Denver  of  the  receivers,  Yillard 
and  Greeley,  then  operating  the  railroad  ;  that  he 
n-ei^t  rAt«i  (Ainsley)  occupied  the  same  position  with  reference 
bj  receiTer-  to  the  companj  prior  to  the  appointment  of  the 
MeeeMiij  of  receivers ;  and  that  he  continued  in  the  same  posi- 
order  or  €o.rt.  ^^^  ^j^j.  ^j^^  resignation  of  Villard  and  Greelej 

and  the  appointment  of  S.  T.  Smith  as  receiver.  The  evidence 
also  shows  that  the  existence  of  the  contract  was  well  known 
to  the  general  officers  of  the  road,  and  that  they  undertook  to 
carry  out  its  provisions  until  Receiver  Smith  assumed  control. 
It  is  not  to  be  expected  that  the  receiver  of  an  extended  line 
of  railroad,  traversing  several  states,  and  doing  a  general  busi- 
ness, will  be  personally  consulted  with  reference  to  all  con- 
tracts  made  in  the  management  of  the  business  of  the  cor-, 
poration.  He  must  necessarily  act  through  others  in  many 
matters  of  importance  ;  and,  in  the  absence  of  evidence  to  the 
contrary,  the  court  had  a  right  to  assume  that  Ainsley's  au- 
thority under  the  various  receivers  was  the  same  as  that  ex- 
ercised by  him  while  occupying  a  similar  position  before  the 
management  passed  into  the  hands  of  the  court  We  do  not 
think  that  any  order  of  court  is  necessary  to  authorize  the 
making  of  contracts  with  reference  to  freight  rates.  Such 
matters  are  usually  left  to  the  officers  of  the  freight  depart- 
ment of  a  railroad  company.  In  the  case  of  Bailroad  Co.  v. 
Headland,  18  Colo.  477,  58  Am.  &  Eng.  R.  Cas.  4,  it  is  said  r 
''  The  manner  in  which  railroad  companies  conduct  their  busi- 
ness has  been  so  long  followed,  and  with  such  a  degree  of 
uniformity,  that  courts  are  bound  to  take  judicial  notice  of  ita 
general  features."  Under  the  circumstances,  we  think  the 
contract  was  properly  admitted  in  evidence. 

The  agreement  being  to  carry  goods  from  New  York,  Chi- 
cago and  St.  Louis  to  Denver,  while  the  appellant's  road  did 
not  extend  east  of  Kansas  City,  it  is  urged  that  the  making  of 
the  contract  was  beyond  the  power  of  the  receiver, 
^"'d'lT*!!*"  f  ^®  ^^  ^^^  think  this  contention  is  well  founded, 
road.  °*  "*  '^^^  receivers,  subject  to  the  orders  of  the  court 
from  whom  their  authority  emanated,  had  full 
power  to  conduct  the  business  of  the  corporation  according  to 
approved  methods  of  operating  such  enterprises ;  and  no 
reason  is  perceived  why  such  officers  should  not  be  permitted 
to  make  contracts  for  the  carriage  of  freight  and  passengers 
beyond  the  limits  of  the  road  immediately  under  their  con- 
trol. Such  contracts  are  usual,  and  perhaps  necessary,  in 
many  instances,  to  the  successful  operation  of  the  business  of 
common  carriers,  and  are  also  a  great  public  convenience. 

By  the  former  opinion  of  this  court  in  this  case,  the  burden 
of  showing  the  illegality  of  the  contract  by  pleading  and  proof 
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was  placed  npon  the  defendant     The  answer  thereafter  filed 
contains  no  allegation  to  the  effect  that  the  enforcement  of 
the  contract  would  inflict  any  injustice  npon  any 
other  shipper.     It  is,  however,  alleged  in  the  au-  BiBdiBsefriMt 
fiwer  that  Smith,  from  the  first,  refused  to  receive  ll^^rl^^ 
or  transport  merchandise  under  the  contract,  or  receUe. 
for  less  than  schedule  rates, — and  from  the  evi- 
dence adduced,  and  the  stipulation  entered  into  at  the  trial, 
it  is  shown  that  upon  several  occasions,  while  Smith  was  oper- 
Ming  the  road  as  receiver,  merchandise  of  plaintiff  was  re- 
fused transportation  at  less  than  schedule  rates,  but  the  ex- 
act date  of  such  refusals  does  not  clearlj'  appear.     Although 
the  contract  is  established  as  a  valid  contract  of  the  receivers 
Tillard  and  Oreeley,  it  does  not  follow  that  it  was  binding 
npon  their  successor,  Smith.    As  receiver,  he  cannot  be  held 
merely  on  the  contract,  but  became  liable,  if  at  all,  solely  by 
reason  of  his  ow;i  acts.     Turner  v.  Bichardson,  7  East,  335  : 
€om.  V.  Franklin  Ins.  Co.,  115  Mass.  278. 

Mr.  Beach,  in  his  work  on  Receivers,  at  section  299,  says  : 
^*  Contracts  made  by  preceding  receiver  impose  no  legal  duty 
or  obligation  on  his  successor,  and  damages  cannot  be  recov- 
•ered  at  law  against  the  succeeding  receiver  for  refusing  to  per- 
form the  contracts  of  his  predecessor." 

And  in  the  case  of  Lehigh  Coal  &  Nav.  Co.  v.  Central  B. 
Co.,  38  N.  J.  Eq.  175,  it  is  said  :  "  It  is  certain  the  present  re- 
ceiver is  no  party  to  these  contracts.  He  neither  negotiated 
them  nor  assented  to  them.  He  has  not  been  directed  by  the 
chancellor  to  perform  them.  It  is  not  possible,  therefore,  for 
me  to  see  how  he  was  under  the  least  legal  duty  to  perform 
them,  nor  under  what  legal  rule  he  can  be  held  liable  at  law 
for  not  performing  them.  He  cannot  be  said  to  have  broken 
them,  because  he  was  under  no  obligation  to  perform  them. 
He  had  promised  nothing,  and  could  not,  therefore,  be  re- 
quired to  perform  anything.  He  is  not  the  representative  of 
his  predecessor.  In  his  character  as  receiver  his  predecessor 
•can  have  no  representative,  in  the  legal  sense  of  that  term. 
He  was,  at  best,  a  mere  agent  or  instrument ;  and,  when  he 
died,  his  power  died  also,  and  he  left  nothing  behind  him,  as 
receiver,  of  either  property  or  power,  in  which  he  can  be  rep- 
resented so  as  to  make  his  acts  binding  on  his  successor.  It 
may  be  that  the  contracts  of  the  first  receiver  bound  the 
trust."  See,  also.  Express  Co.  v.  Bailroad  Co.,  99  U.  S.  191 ; 
Oom.  V,  Franklin  Ins.  Co.,  supra;  In  re  Beceivers  N.  J.  &  N. 
T.  Bv.  Co.,  29  N.  J.  Eq.  CT  ;  Lehigh  Coal  &  Nav.  Co.  v.  Cen- 
tral ll.  Co.,  41  N.  J.  Eq.  167 ;  Ellis  v.  Bailroad  Co ,  107 
Jtf  ass.  1. 

Beceiver  Smith  was  not  a  party  to  the  contract,  nor  the  le- 
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gal  representative  of  a  party,  and  he  was  not,  in  law,  bonncL 
to  carry  out  its  terms,  although  the  court  from  which  his  ap- 
pointment emanated,  in  the  exercise  of  its  eanitabia 
lutifleaioB.  powers,  might  have  entertained  an  application  ta 
compel  him  to  do  so.  He  cannot  be  held  to  have 
ratified  the  contract  from  the  mere  fact  that  a  portion  of  the 
rebates  accruing  before  he  entered  upon  the  discharge  of  his 
duties  as  receiver  were  paid  after  he  assumed  the  manage- 
ment of  the  business.  It  was  not  inconsistent  for  him  to  say 
that,  in  so  far  as  merchandise  had  been  transported  under  the 
contract  during  the  management  of  the  former  receivers,  the 
terms  of  the  contract  should  control,  and  at  the  same  time  re- 
pudiate the  contract  as  not  binding  upon  him  as  to  future 
shipments ;  that  for  the  carriage  of  goods  thereafter  offered 
for  transportation  the  schedule  rates  should  control. 

If  plaintiff  relied  upon  a  ratification  of  the  contract  by 
Smith,  the  evidence  introduced  is  not  sufficient  to  establish, 
such  ratification.  If  Smith,  or  his  subordinate  officers  in  the 
management,  with  knowledge  of  the  terms  of  the  agreement, 
received  and  transported  freight  under  it,  or  did  any  other 
act  tending  to  show  ratification,  the  record  fails  to  disclose 
such  fact. 

Under  the  proof  adduced,  it  was  error  to  allow  a  recovery 
upon  the  claim  for  rebates  for  freight  shipped  during  Smith's, 
administration  of  the  affairs  of  the  company.  It  was  likewise 
error  to  include  in  the  judgment  the  amount  claimed  under 
the  second  cause  of  action  pleaded. 

Our  conclusion  upon  the  case,  as  now  presented,  is  that  the 
contract  imposed  an  obligation  upon  the  receivers,  Yillard  and 
Oreeley,  to  refund  the  rebates,  as  specified  therein,  in  so  far 
as  plaintiff's  merchandise  was  received  and  trans- 
Biffhtofiihip*  ported  during  the  time  they  were  operating  the 
^^LUbiiitrof  '^^^  ^^  receivers,  and  that  appellant,  having  re- 
eoMpany.  ceived  the  benefit  of  the  excess  paid,  is  liable  to 
plaintiff  in  this  action  therefor,  but  that  the  evi- 
dence neither  justified  a  recovery  for  rebates  upon  merchan- 
dise shipped  during  the  time  that  Beceiver  Smith  was  oper- 
ating the  road,  nor  upon  the  second  cause  of  action. 

As  the  judgment  is  for  a  gross  sum,  and  the  evidence  fur- 
nishes no  test  by  which  the  correct  amount  may  be  ascer- 
tained, the  judgment  must  be  reversed. 

Illegal  Ditcrimlnatlan  by  Payment  of  Rebates. — Bee  Fitzgerald  e.  Grand. 
Trunk  R.  Co.  (Vt.),  49  Am.  &  Eng.  R.  Cas.  8,  and  note  11. 
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CmcAQO,  St.  Louis  &  PrrrsBUBGH  B.  Oo. 

V. 
WOLOOTT. 

{Indiana  Supreme  Oourty  January  11,  1896.) 

Action  Against  Railroad  Company  for  Failure  to  Furnish  Means  of  Trans- 
portation—  Sufficiency  of  Conoplaint — Necessity  of  Pleading  Ability  of 
Company  to  Furnish  Cars. — In  an  action  against  a  railroad  company  for 
failure  to  furnish  cars  for  the  transportation  of  merchandise,  the  ability  of 
the  company  to  fumtsb  the  cars  is  a  matter  of  defense,  and  need  not  be  set 
out  in  the  complaint. 

Same-  Pleading  Numerous  Causes  of  Action  In  One  Paragraph.— Sepa- 
rate and  independent  causes  of  action  amounting  to  several  hundred  in 
number,  and  covering  a  period  of  nearly  six  years,  may  properly  be  com* 
bined  and  stated  in  one  paragraph  of  the  complaint. 

Same  —  IndefinHeness — Araer  by  Verdict. — Indeflniteness  in  the  com- 
plaint by  reason  of  general  allegations  is  cured  by  explicit  special  findings 
of  the  jury. 

Same— Burden  of  Proof  of  Ability  of  Company  to  Furnish  Cars. — Allege 
tions  that  there  was  no  competition  against  the  defendant  company  at  the 
shipping  points  of  plaintiff,  and  that  the  company  discriminated  against 
him  by  refusing  to  furnish  cars,  and  at  the  same  time  furnished  cars  to 
others  doing  business  at  competing  points,  is  sufficient  to  throw  upon  the 
company  the  burden  of  showing  why  it  could  not  furnish  cars  wnen  de» 
manded. 

Same— Assignability  of  Right  of  Action  Arising  Under  Revised  Statutes. 
—The  right  of  action  arising  under  Rev.  Stat.  (1889,  §§  6185  and  6190),  re- 
quiring railroad  companies  to  furnish  sufficient  accommodation  for  such 
passengers  and  property  as  shall  reasonably  offer  or  be  offered  for  transpor- 
tation, is  assignable  in  so  far  as  it  relates  to  damages  for  the  refusal  to  trans- 
port property. 

Sufficiency  of  Record  on  Appeal— Waiver  of  Objections. — Where  it  is 
doubtful  if  a  bill  of  exceptions  set  out  in  the  transcript  is  properly  in  the 
record,  or  duly  authenticated,  the  court  will  entertain  the  questions  raised 
on  appeal  if  the  appellee  makes  no  objections  to  the  defects,  but  discusses 
the  record  as  if  it  were  duly  authenticated,  and  the  trial  judge  has  certi- 
fied the  bill  of  exceptions. 

Refusal  to  Suppress  Deposition  on  Trial  as  Ground  for  Reversal. — ^The 
refusal  of  the  trial  court  to  suppress  irrelevant  evidence  in  a  deposition  is 
not  reversible  error. 

Proof  of  Damages — ^Admissibility  of  Secondary  Evidence  of  Contents  of 
Shipper's  Books. — A  witness  who  has  examined  the  purchasing  and  receiv- 
ing books  of  plaintiff,  using  an  abstract  thereof  made  by  him  to  aid  him, 
may  testify  as  to  the  contents  of  such  originals  for  the  purpose  of  showing 
the  nature  and  extent  of  plaintiff's  damages. 

Same — Waiver  of  Objection  to  Proof. — A  statement  by  counsel  for  de- 
fendant  company  that  tFie  defendant  would  not  attempt  to  controvert  ''the 
amount  received  and  shipped  out,  as  shown  b^  the  statement ''  of  the  wit- 
ness, was  a  waiver  of  any  objection  to  his  testimony  in  that  respect. 


136  CHICAGO,   ETC.,   B.   00.  V.   WOLCOTT.  [VOL.  61 

What  Constitutes  Compulsory  Payment  of  Excessive  Freight  Charges. — 
Where  a  shipper  is  unable  to  procure  transportatioD  of  farm  products  to 
market  over  but  one  line,  payment  by  him  of  advances  in  freight  rates  made 
by  the  company  after  a  tender  of  the  products  for  shipment  and  a  demand 
for  cars,  is  not  a  voluntary  payment  so  as  to  preclude  a  recovery  back  by 
him. 

Same — Statutory  Right  of  Shippers  to  Recover  Baclc. — The  recovery  back 
of  such  increased  rates  of  freights  exacted  is  authorized  by  Rev.  Stat.  1894, 
§  5833,  which  provides  that  railroad  companies  shall  not,  at  any  time,  in- 
crease or  advance  their  rates  over  the  rates  of  freight  asked  or  charged  at  the 
time  the  goods  are  offered  or  tendered  to  the  company  for  transportation. 

Proof  of  Damages— Erroneous  Admission  of  Evidence  as  to  IMarlcet  Prices 
— Harmiess  Error. — The  admission  of  evidence  of  the  value  of  farm  prod- 
ucts at  the  shipping  points,  while  improper,  was  harmless,  for  the  reason 
that  the  special  verdict  showed  that  the  jury  based  its  findings  on  the  ques- 
tion of  damages  because  of  falling  markets  upon  the  price  of  the  different 
products  at  the  points  of  destination. 

Same— Fiuctuation  of  IMarlc^ts. — Testimony  as  to  the  fluctuation  of  the 
markets  was  properly  admitted. 

Requisites  of  Right  of  Action  Against  Railroad  Company  for  Failure  to 
Furnish  Means  of  Transportation — Necessity  of  Tender  of  Freight  Charges. 
— The  right  to  recover  for  the  failure  to  furnish  means  for  the  transportation 
of  merchandise  is  not  defeated  because  of  the  failure  to  pay  or  tender  the 
amount  of  freight  when  the  goods  are  offered  for  shipment  and  cars  de- 
manded, where,  by  the  custom  of  the  carrier,  as  evidenced  by  its  bills  of  lad- 
ing, the  freight  is  not  required  to  be  paid  until  the  delivery  of  the  goods. 

Action  Against  Company — Admissibility  of  Evidence  as  to  Statements 
Made  by  Officers  and  Agents  of  Company  to  Shipper. — Statements  made  to 
the  plaintiff  by  officers  or  agents  of  the  railroad  company  In  relation  to 
furnishing  cars  and  other  like  matteru,  was  properly  admitted  in  evidence. 

Improper  Instructions — Harmless  Error. — ^improper  instructions  are  harm- 
less if  the  jury  makes  no  finding  as  to  the  matters  to  which  the  instruc- 
tions relate. 

Estoppel  of  Company  to  Deny  Liability  for  Failure  to  Receive  Goods  for 
Carriage  Beyond  Its  own  Line. — A  railroad  company  may  so  hold  itself 
out  to  the  public  as  to  make  itself  liable  for  not  receiving  and  conveying 
goods  beyond  its  own  line.     Applying  Railroad  Co.  «.  Morton,  61  Ind.  577. 

What  Constitutes  Discrimination  Against  Shipper  by  Line  Furnishing  Sole 
Means  of  Transportation — Failure  to  Furnish  Cars.-^The  fact  that  plaintiff, 
who  had  no  other  means  of  shipment,  was  refused  cars  by  defendant  at  the 
same  time  that  it  supplied  cars  freely  to  other  shippers  at  competing  points, 
was  a  discrimination  for  which  the  company  was  liable. 

Appeal  from  Cass  county  circuit  court 
Hose  dk  Boss,  for  appellant. 
Wolcott  dk  McConneu  and  JenTdi^es  dk  Win/idd,  for  appellee. 

Howard,  J. — ^This  action  was  brought  on  the  5th  day  of 
June,  1889,  in  the  Jasper  circuit  court,  against  the  appellant 
to  recover  damages  for  alleged  failure  to  transport  grain,  hay, 
and  straw  from  Wolcott,  Sesfield,  and  Bemington, 
Caie«tat«d.  Ind.,  to  eastern  markets,  covering  the  entire  time 
from  September  1,  1883,  to  June  5,  1889.  The  venue  was  by 
agreement  changed  from  Jasper  to  Cass  county,  and  on  the 


VOL.  61]  CARRIERS  OF  GOODS.  137 

4th  day  of  February,  1890,  an  amended  complaint  in  five  para- 
graphs was  filed  in  the  Cass  circuit  court.  The  paragraphs 
are  substantially  alike,  except  that  each  is  based  upon  busi- 
ness done  by  appellee  individually  or  in  connection  with  other 
persons.  None  of  such  other  persons,  however,  were  parties 
to  the  judgment  in  favor  of  appellee,  and  none,  therefore,  are 
parties  to  this  appeal. 

The  material  allegations  of  the  complaint  are :  That  from 
the  1st  day  of  September,  1883,  the  appellee  was  engaged  in 
the  business  of  buying,  for  shipment  to  eastern  cities,  hay, 
straw,  oats,  and  other  farm  products,  at  the  station  of  Wolcott, 
in  White  county,  and  at  other  points  named. 

That,  for  the  purpose  of  facilitating  such  business,  appellee 
purchased,  buil^  and  maintained  hay-bams,  presses,  elevators, 
and  storehouses,  at  great  expense,  to  wit,  $50,000. 

That  the  appellant  was  on  said  1st  day  of  September,  1883, 
Ajid  for  a  long  time  before,  and  has  ever  since  been,  a  corpora- 
tion engaged  in  the  business  of  a  common  carrier  and  shipper 
of  straw,  hay,  grain,  and  other  kinds  of  farm  products,  from 
and  between  said  stations  of  Wolcott,  and  otners  named,  in 
the  state  of  Indiana,  to  Chicago,  Louisville,  Boston,  New  York, 
and  other  cities  named,  in  the  eastern  and  central  parts  of  the 
United  States ;  that  appellant  scheduled  its  freight  rates,  with- 
out division  into  parts  or  interests,  to  all  the  cities  and  towns 
aforesaid,  and  also  to  all  the  Atlantic-seaboard  cities,  and  to 
all  intervening  towns  and  cities,  intermediate  between  Wolcott 
and  such  cities,  and  has  issued  shipping-bills  without  change 
of  cars  from  Wolcott  to  all  said  cities  and  towns. 

That  ap^Uant,  during  all  said  time,  held  itself  out  as  a 
through  shipper  of  such  farm  products  from  Wolcott  and  ap- 
pellee's said  other  shipping  points  to  each  and  every  one  of 
the  cities  and  towns  aforesaid. 

That  appellant  advertised  for  freight  business,  and  continu- 
ously operated  the  sole  and  only  line  of  railroad  over  which 
said  farm  products  could  be  transferred  to  market  during  the 
whole  time  from  said  1st  day  of  September,  1883,  until  the 
bringing  of  this  suit,  June  4,  1889 ;  that  during  said  time  ap- 
pellant owned  and  operated  a  line  of  railroad  from  said  ship- 
ping points  directly  to  Chicago,  Columbus,  Pittsburgh,  and  St. 
liouis,  and,  in  fact,  controlled  such  an  interest  in,  and  held 
such  shipping  contracts  with,  what  is  called  the  *'  Pennsylvania 
system,  and  with  other  railways,  that  no  reshipmeut  or  re- 
billing  of  freight  was  required  between  said  shipping  stations 
and  the  cities  and  towns  aforesaid ;  that  during  all  said  time 
appellant  was  supplied  with  cars,  engines,  and  other  means  and 
facilities  amply  sufficient  to  do  all  the  business  over  its  roads 
and  connecting  lines  aforesaid. 
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That  appellee  was  induced  to  enter  into  said  business  of 
buying  and  shipping  farm  products  at  said  stations  on  the 
assurance  of  appellant  that  it  was  a  common  carrier,  and 
would  with  promptness  and  diligence  transport  such  products 
to  the  markets  aforesaid ;  that  appellant  held  itself  out  to  ap- 
pellee as  a  common  carrier  for  hire,  on  a  continuous  line  from 
appellee's  places  of  business  to  the  said  markets,  by  a  con- 
tinuous line  of  transit. 

That,  relying  on  said  conduct  and  assurances  of  appellant, 
appellee  purchased  large  quantities  of  said  products  at  WoU 
cott  and  other  shipping  points  named  during  all  the  said  time, 
the  particulars  of  which,  as  to  amounts,  times  of  purchase, 
etc.,  are  set  out  in  detail ;  all  of  which  from  time  to  time,  as 
the  same  were  purchased,  was  offered  and  tendered  to  appeL 
lant  for  shipment,  with  request  for  suitable  cars  therefor,  to 
the  several  markets  aforesaid. 

That  appellant  failed,  neglected,  and  refused  to  furnish  cars 
as  requested,  so  that  appellee  had  on  hand  and  in  store  at  his 
said  places  of  business  large  quantities  of  said  products,  all  aa 
set  out  in  detail,  at  times  named. 

That  at  the  several  times  when  said  products  were  in  store 
and  on  hand  for  shipment  as  aforesaid,  appellee  demanded  of 
appellant  cars  and  means  of  transportation,  and  that  appellant 
transport  such  products  to  the  cities  and  towns  aforesaid  on 
its  advertised  line  of  shipment,  demanding  such  cars  as  were 
controlled  by  the  appellant  company ;  which  demand  the  ap- 
pellant refused  and  neglected  to  supply. 

That  appellee  was  at  all  times  ready,  willing  and  able  to 
pay  to  appellant  the  usual,  customary  rates  for  shipment 
charged  by  it  to  the  markets  aforesaid,  but  appellant  failed 
and  refused  to  transport  said  property,  or  any  part  thereof, 
within  a  reasonable  time,  and  until  after  so  long  delay  that 
appellee  had  to  suspend  business. 

That  prices  declined,  cost  of  storage  and  other  expenses  in- 
creased, including  use  of  warehouses,  additional  expense  of 
handling  such  merchandise,  interest  on  money  invested,  addi- 
tional insurance,  and  shrinkage  of  property,  which  caused  ap- 
pellee great  and  irreparable  damages,  all  as  set  out  in  detaiL 

That  appellant  raised  and  advanced  the  rate  of  freight,  after 
the  goods  were  offered  for  shipment,  in  amounts  and  at  times 
as  stated. 

Other  specific  allegations  of  loss  are  made. 

It  is  further  alleged  that  while  grain  and  hay  were  being 
offered  for  transportation,  and  while  prices  were  high  at  the 
points  to  which  appellee  desired  to  ship,  the  appellant  had,  or 
could  have  had  with  reasonable  care  and  diligence,  cars  suffi* 
cient  to  transmit  to  such  markets  all  the  products  aforesaid  ; 
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bat  that  appellant  failed  and  refused  to  supply  snch  cars,  but 
used  the  same  exclasively  to  take  freight  at  railroad  crossings 
and  competing  places  not  contiguous  to  appellant's  line  of^ 
railroad,  and  neglected  and  refused  appellee  s  freight,  merely 
because  appellee  had  no  competitive  line  of  railroad  on  which 
to  ship  his  nay  and  grain. 

The  several  items  of  loss  by  such  decline  of  prices  are  set 
out. 

The  demand  for  damages  for  all  losses  to  appellee  for  the 
six  years  is  $60,000. 

Motions  were  made  by  appellant,  and  overruled  by  the 
court,  to  require  appellee  to  separate  his  complaint  into  para- 
graphs. 

Of  this,  counsel  say  in  their  brief :  **  Appellant  insists  that 
each  and  ever^  separate  demand  of  cars,  and  the  refusal  to 
furnish  when  it  was  its  duty  to  do  so,  constituted 
a  distinct  and  separate  cause  of  action,  and  that  *    "* 

more  than  one  such  cause  of  action  cannot  oroperly  be  stated 
in  the  same  paragraph  of  the  complaint.  Tne  several  and  in- 
dependent causes  of  action,  amounting  to  several  hundred  in 
number,  and  covering  a  period  of  near  six  years,  are  inserted 
in  one  paragraph  of  the  complaint."  We  are  inclined  to 
think  that  counsel's  own  statement  is  a  sufficient  refutation  of 
their  contention  on  this  point.  Such  a  complaint  of  several 
hundred  paragraphs,  as  contemplated  by  counsel,  would  break 
down  of  its  own  weight.  In  1  Chit.  PL  235,  as  cited  by  Per- 
kins, J.,  in  State  v.  McOormack,  2  Ind.  305,  it  is  stated^  that : 
**  In  ciidl  cases  it  is  a  rule  that  where  a  subject  comprehends 
a  multiplicity  of  matter,  and  a  great  variety  of  facts,  there, '  in 
order  to  avoid  prolixity,  the  law  allows  general  pleading.' " 
See,  also.  Gaff  v.  Hutchinson,  38  Ind.  341. 

The  court  also  overruled  a  motion  to  make  the  complaint 
more  specific.  At  first  appellee  depended  upon  exhibits  to 
the  complaint,  and  upon  the  recitals  in  such  exhibits,  as  a 
sufficient  substitute  for  specific  allegation  as  to  the  times 
when,  the  places  from  and  to  which,  and  the  articles  and 
amounts  for  which  transportation  was  demanded ;  also,  as  to 
values  of  articles,  times  at  which  freight  rates  were  advanced, 
the  length  of  time  articles  were  delayed  in  shipment,  etc. 
These  exhibits  were  held  by  the  court  insufficient  and  im- 
proper for  such  purposes,  and  were  stricken  out  on  motion. 
Afterwards,  however,  by  leave  of  court,  the  complaint  was  so 
amended  that  the  particulars,  as  we  think,  were  sufficiently 
alleged. 

The  complaint  is  further  attacked  in  arguing  against  the 
ruling  of  the  court  on  demurrer.  We  think  that  the  amende 
ment  to  the  complaint  above  referred  to,  setting  out  the  par* 
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idculars  as  to  times  when  demand  was  made,  and  amount 
and  character  of  freight,  supplied  any  defects  that 
^cii*"b*"*'*  theretofore  existed  in  the  complaint.  In  addition, 
speeUiiiodJDf.  ^^^  observation  already  made  is  to  be  kept  in 
mind,  that  in  a  case  like  this,  which  comprehends 
a  Ainltiplicity  of  matter,  the  law  yields  to  the  necessity  of  the 
situation,  and,  to  avoid  prolixity  in  the  statement  of  details, 
general  pleading  is  not  only  allowed,  but  is  to  be  commended. 
The  complaint  is  already  as  full  of  details  as  is  desirable. 
Whatever  is  not  stated  is  more  properly  matter  of  evidence 
than  of  pleading.  The  general  facts  are  sufficiently  pleaded. 
The  jury,  in  their  special  verdict,  made  their  finding  explicit, 
as  to  these  general  allegations,  in  all  cases  where  there  was 
any  finding  for  appellee.  The  indefiniteness  of  the  complaint, 
if  any,  was  thus  cured. 

As  to  the  contention  that  the  complaint  should  state  facts 
showing  that  the  appellant  could  furnish  cars  at  the  several 
times  and  in  the  numbers  required,  that  was  mat- 
xbiiHy  to  ^gj.  Iqp  defense.  If  the  company  were  in  fact  un- 
piMding.  ""  ^^^^  ^  furnish  the  required  cars  without  undue 
interference  with  its  business,  or  with  the  rights  of 
shippers  at  other  points,  that  should  be  shown  by  the  com- 
pany. The  company  held  itself  out  to  the  appellee  and  the 
public  generally  as  a  common  carrier  to  the  several  markets 
named. 

The  complaint  alleges  that  there  was  no  competition  against 
appellant  at  the  shipping  points  of  appellee,  and  that  appel- 
lant discriminated  against  appellee  by  refusing  him 
cars,  and  at  the  same  time  furnishing  cars  to  others 
doing  business  at  competing  points.     We  think  the  allegations 
of  the  complaint  were  quite  sufficient  on  this  point ;  and,  if 
there  were  any  reason  why  appellant  could  not  furnish  cars 
when  demanded,  appellant  snould  aver  the  same  by  way  of 
answer.     Appellant  knew  the  conditions  of  its  own  business 
much  better  than  appellee  could  know  it.     See  Railway  Co.  v, 
Racer,  5  Ind.  App.  209 ;  Railroad  Co.  v.  Morton,  61  lud.  589. 
It  is  finally  contended  that  the  complaint  is  defective  for 
the  reason  that  the  cause  of  action  arose  in  favor  of  appellee 
jointly  with  others,  and  that  the  interest  therein 
■ututor ^ri  kt     ^^^  ^^  those  others  could  not  be  assigned  to  ap- 
ofActioV.  '     pellee,  as  was  here  attempted,  inasmuch  as  actions 
on  tort  cannot  be  assigned.    It  is  true  that  the 
right  of  action  for  mere  personal  torts,  such  as  assault  and 
battery,  which  die  with  the  party,  and  do  not  survive  to  his 
personal  representatives,  cannot  be   assigned.    The   wrong 
charged  as  done  by  appellant  in  this  case  is  the  violation  of 
sections  5185,  5190,  Rev.  St,  1894  (sections  3925,  3926,  Rev. 


VOL.  61]  CARRIERS  OF  OOODS.  141 

St.  1881),  requiring  railroad  companies  to  furnish  sufficient 
accommodation  for  the  transportation  of  such  passengers  and 
property  as  shall,  within  a  reasonable  time  preyious  thereto, 
offer  or  be  offered  for  transportation.  There  is  no  fine  or 
penalty  attached ;  but  the  corporation  is  required  to  pay  the 
aggrieved  party  all  damages  sustained.  In  Bailroad  Co.  v. 
Ooodbar,  88  Ind.  213,  it  was  held  that  a  claim  against  a  rail- 
road company  under  the  statute  providing  for  damages  for 
the  killing  of  stock  may  be  assigned.  The  measure  of  the 
damages  in  that  case  was  the  value  of  the  animal  killed.  In 
this  case  it  is  the  loss  to  the  business  and  property  of  appellee 
occasioned  by  the  failure  of  the  company  to  transport  the 
property  when  demanded.  In  both  cases  the  action  is  for 
damages  to  the  owner  of  property  for  the  wrong  done  thereto 
by  a  railway  company  in  violation  of  the  statute.  If  the  right 
of  action  may  be  assigned  in  the  one  case,  it  may  be  in  the 
other ;  and  we  are  of  opinion  that  the  right  of  action  in  each 
case,  being  for  damages  to  property,  and  not  to  person,  was 
assignable.  See,  also,  Patterson  v.  Crawford,  12  Ind.  241; 
Pom.  Sem.  &  Bem.  Bights  (2d  ed.)  §§  144, 147 ;  1  Am.  &  Eng. 
Enc.  Law,  833 ;  and  authorities  cited  in  notes. 

Many  questions  are  discussed  in  relation  to  the  motion  for 
a  new  trial.  It  seems  to  admit  of  doubt  whether  the  bill  of 
exceptions  as  set  out  in  the  transcript  is  properly 
in  the  record.  The  transcript  fails  to  show  "the  JJJ^^'*^**® 
usual  formula  for  the  beginning  of  an  ordinary  bill  »pyeai.  * 
of  exceptions,"  followed  by  a  recital  as  to  the  evi- 
dence, as  suggested  by  Judge  Mitchell  in  the  case  of  Wagoner 
V.  Wilson,  1(>B  Ind.  210.  Neither  is  there  "  the  usual  formal 
ending  of  an  ordinary  bill  of  exceptions."  In  a  certificate 
signed  by  the  judge,  the  paper  in  question  is  called  "  a  bill  of 
exceptions,  *  *  *  being  the  original  longhand  manuscript 
of  all  the  evidence."  But  the  longhand  manuscript  itself  is 
not  a  bill  of  exceptions.  Bather,  as  the  statute  says,  it  should 
**  have  been  incorporated  in  a  bill  of  exceptions,"  after  having 
first  been  filed  in  the  clerk's  office.  In  the  clerk's  certificate, 
also,  the  document  is  styled  a  "  bill  of  exceptions,  *  *  * 
containing  and  being  the  original  longhand  manuscript." 
See  Marshall  v.  State,  107  Ind.  173,  6  N.  E.  142  ;  Commission- 
ers V.  Huffman,  134  Ind.  1,  31  N.  E.  570.  In  addition,  it 
appears  that  the  only  certificate  of  the  clerk  authenticating 
the  transcript  is  without  the  seal  of  the  court.  Such  seal  has 
in  a  recent  case  been  held  necessary.  Conkey  v.  Conder,  138 
Ind.  — ,  37  N.  E.  132.    Appellee  has,  however,  made  no  ob- 

1'ection  to  these  defects,  out  has  discussed  the  evidence  at 
ength,  as  if  the  record  was  duly  authenticated.     For  this  rea- 
son,  therefore,  and  also  for  the  reason  that,  by  very  liberal 
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intendment,  it  may  perhaps  be  said  that  the  certificate  of  the 
trial  judge  has  cored  the  defects  referred  to,  we  have  con- 
cluded to  consider  the  questions  raised  under  appellant's  as- 
sigment  of  error,  that  the  court  erred  in  overruling  the  motion 
for  a  new  trial. 

It  is  first  urged  that  the  court  erred  in  overruling  the  motion 
to  suppress  certain  questions  and  answers  in  the  deposition  of 
Percy  S.  Taylor.  It  is  claimed  that  the  evidence 
"re"**TWe"^  thus  elicited  was  irrelevant  That  would  not  make 
iB  depMiitoir  ^b^  error,  if  it  were  one,  sufficient  to  reverse  the 
judgment.  Bischof  v.  Coffelt,  6  Ind.  23.  But  it 
does  not  seem  that  the  question  is  in  the  record.  The  court 
ordered  the  motion  to  suppress,  together  with  the  rulings  of 
the  court  thereon,  and  the  exceptions  of  appellant,  to  be  made 
a  part  of  the  record.  Whether  such  motion,  rulings,  and  ex- 
ceptions could  thus  be  made  a  part  of  the  record  without  a 
bill  of  exceptions  we  need  not  say ;  for  while  the  motion  to 
suppress,  and  the  reasons  therefor,  were  set  out  in  full  as  or- 
dered,  yet  the  rulings  of  the  court  and  the  exceptions  of  ap- 

fellant,  if  any  there  were,  are  wholly  omitted  from  the  record, 
t  is  true  that  in  the  general  bill  of  exceptions,  when  the 
deposition  was  offered  to  be  read  in  evidence,  appellant  ob- 
jected to  its  introduction  ;  but  the  reasons  there  given,  other 
than  those  relating  to  irrelevancy,  rather  tend  to  show  that 
the  ruling  of  the  court  in  admitting  the  evidence  was  correct. 
These  reasons  show  that  the  appellee  was  interested  in  the 
business  even  before  the  assignment  of  anv  cause  of  action 
was  made  to  him.  We  have  already  seen  that  the  fact  that 
the  wrong  charged  against  appellant  was  the  violation  of  a 
statute  which  prescribed  damages  for  such  violation  did  not 
prevent  the  assignment  of  a  cause  of  action  based  on  such 
violation. 

It  is  objected  that  the  court  permitted  the  witness  William 
H.  Clark  to  testify  as  to  the  contents  of  the  pur- 
idniMibiiuy  chasing  and  receiving  books  of  appellee,  using, 
booktna^eb'  while  giving  his  evidence,  an  abstract  of  those 
aoeoanunt.  ^  books  made  by  himself  after  his  examination  of 
the  originals.  It  has  been  held  that  where  books, 
records,  papers,  and  entries  are  voluminous,  and  of  such  a 
character  as  to  render  it  difficult  for  the  jury  to  arrive  at  a 
correct  conclusion  as  to  amounts,  balances,  etc.,  accountants 
may  be  allowed  to  examine  such  books,  etc.,  and  testify  as  to 
the  result.  HoUingsworth  v.  State,  111  Ind.  289 ;  Culver  v. 
Marks,  122  Ind.  55^ ;  Insurance  Co.  v.  Stout,  135  Ind.  444. 

Besides,  we  are  of  opinion  that  appellant,  on  the  trial, 
waived  the  right  to  insist  upon  this  objection.  When  the 
appellee  was  afterwards  on  the  witness  stand,  and  interrogated 
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as  to  the  same  matters^  counsel  for  appellant  stated  :  '*  The 
defense  will  not  attempt  to  controvert  the  amount 
received  and  shipped  out,  as  shown  by  Mr,  Clark's  ^j'^ff*'^ 
statement*'    This  would  seem  to  have  amounted  toithaoBj. 
to  a  withdrawal  of  all  objections  made  to  the 
character  of  the  evidence  given  by  the  witness  Clark. 

It  is  next  objected  that  the  court  permitted  the  witness 
Henry  Wolcott  to  testify  as  to  advances  made  in  rates  of 
freight  by  appellant  after  there  had  been  a  tender  yoi^.tftry 
of  freight  for  shipment  and  a  demand  for  cars.  ^jM«atof 
It  is  urged  that  tne  payment  of  such  advances  freiffhtchar- 
made  by  appellee  were  voluntary,  and  cannot  there-  '^ 
fore  be  recovered  back.    We  think,  in  the  first  place,  that  it 
was  clearly  established  that  the  freight  paid  was  not  a  volun- 
tary payment.    In  the  printed  bill  of  lading  used  by  appellant 
was  the  following  condition :  "  Owner  or  consignee  shall  pay, 
at  the  rate  below  stated  freight  charges  before  delivery,  and 
according  to  weights  as  ascertained  by  either  carrier."    Ap- 
pellee had  one  alternative,  only,  according  to  which  he  mi^ht 
refuse  to  pay  the  freight  exacted  by  appellant ;  that  is,  not  to 
ship  his  farm  products  to  market.     If  he  did  ship,  however, 
either  he  or  his  consignee  must  pay  the  freight  before  tlie 
goods  would  be  delivered.    There  was  nothing  voluutaiT 
about  such  a  payment. 

Section  6333,  Eev.  St.  1894  (section  4038,  Kev.  St.  1881), 
provides  that ''  the  various  railroad  corporations  doing  busi- 
ness within  the  state  of  Indiana,  shall  not,  at  any  Bight  to  re- 
time, increase  or  advance  their  rates  of  freight,  or  coTer  back 
charge  for  the  transportation  thereof  from  one  •▼•"■«fc*rfw. 
point  to  another  a  sum  greater  than  the  rate  of  freight  or 
charge  for  transportation  asked  or  charged  by  said  railroad 
corporations  at  the  time  such  freight  is  offered  or  tendered  to 
said  railroad  corporations  for  transportation."    If  the  over- 
charges made  in  violation  of  this  section  of  the  statute  cannot 
be  recovered  back,  the  statute  is  itself  a  nullity.     See  Bailroad 
Co.  V.  Wilson,  132  Ind.  517,  and  authorities  there  collected. 

Neither  is  it  true  that  the  foregoing  statute  is  invalid  as 
being  in  conflict  with  the  right  of  congress  to  legislate  upon 
interstate  commerce.     It  is  a  regulation  to  protect  yunditj  or 
shippers  doing  business  in  the  state  from  unjust  sutBto-iBtor- 
overcharges  for  transportation.  ference  with 

The  admission  of  certain  evidence  as  to  the  value,  i^^^*^  *^*^ 
at  given  dates,  of  hay  and  other  products  at  the  E^roiiwin  •«- 
shipping  points,  while  improper,  was  harmless.  nUiiioiiofoTi- 
The  special  verdict  shows  that  the  jury  based  their  deoeo-Horai- 
findings  of  damage  by  reason  of  falling  markets  '*"  •'™''' 
upon  the  price  of  the  different  products   at  the   points  of 
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destination,  which  was  correct.  Appellant  was  not,  therefore, 
harmed  by  such  irrelevant  testimony.  Testimony  as  to  the 
fluctuation  of  the  markets  was  certainly  admissible. 

Because  the  amount  of  the  freight  was  not  paid  or  tendered 
when  the  goods  were  offered  for  shipment  and  cars  demanded, 
it  is  argued  that  there  could  be  no  recovery.  That 
NMM^tj  of  depends  on  the  custom  of  the  carrier.  In  this  case, 
freifbtHshBrict.^^  ^®  havc  Seen,  appellant's  own  bill  of  lading 
shows  that  freight  was  not  exacted  in  advance* 
The  owner  or  the  consignee  was  required  only  to  pay  the 
freight  before  the  goods  were  delivered  to  the  consignee.  It 
is  not  contended  that  the  goods  were  or  could  be  taken  from 
the  carrier  without  payment  of  the  freight  due. 

There  was  no  error  in  admitting  evidence  of  statements 
made  to  appellee  by  the  officers  and  agents  of  appellant  in 
relation  to  furnishing  cars  and  other  like  matters.  As  to 
8utenieBto  of  such  things,  appellant  could  speak  only  by  such 
offleen  ADd  agcuts.  By  its  printed  rules,  and  by  the  spoken 
Afeati.  words  of  its  officers  and  agents  alone,  could  appel- 

lant communicate  with  appellee. 

Certain  instructions  were  refused  by  the  court,  and  this  is 
complained  of  as  error.  As  to  some  of  the  instructions  so  re- 
fused, there  was,  as  we  think,  no  error  committed;  aa 
to  all  of  them  no  harm  was  done  appellant,  as  the 
jury  made  no  finding  of  damages  on  the  matters  to  which  the 
instructions  related.  The  verdict  is  fully  supported  by  the 
evidence.  Indeed,  the  jury  rejected  a  large  part,  fully  three- 
fourths  of  the  claims  of  appellee,  and  only  allowed  Uiat  which 
was  not  only  fully  supported  by  the  evidence,  but  was  also 
unquestionably  authorized  by  law. 

The  appellant  held  itself  out  as  a  common  carrier  of  such 
Liability  or  freight  as  appellee  supplied,  and  to  all  the  points 
oonpoDj  for  ^q  which  appellee  desired  to  ship  his  products,  as 
BBdeoj!rl}iiri  *^W©g©d  in  the  complaint  Of  tiiis  there  was  no 
goods  bejond  questiou.  In  Bailroad  Co.  v.  Morton,  61  Ind.,  at 
owBiinot.  page  577,  the  court  says:  "Doubtless  a  common 
carrier  may  so  hold  himself  out  to  the  public  as  to  make  him* 
self  liable  for  not  receiving  and  conveying  goods  beyond  his 
own  line.'*    This,  without  question,  appellant  did  in  this  case. 

It  is  also  clear,  as  we  think,  that  appellant  discriminated 

DiMriBiiBBtiou  ^K*^^'^^*  appellee,  who  had  no  other  means  of  ship- 
■or  n  B    OB.  jjjg^^  ijjjg^jj  ^y  appellant's  railroad,  and  refused  to 

furnish  him  with  cars  at  the  same  time  that  it  supplied  cars 
freely  to  other  shippers  at  competing  points. 

We  find  nothing  available  for  the  reversal  of  the  judgment 
which  is  therefore  affirmed. 
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Mebchantb*  Dispatch  Tbanspobtatiok  Co. 

V. 
FUBTHMAim. 

(149  lUinois,  66.) 

What  Laws  Control  Contracts  of  Carriage. — ^The  nature,  interpretation 
and  effect,  of  a  contract  of  carriage  will  be  controlled  by  the  laws  of  the 
state  wherein  it  is  entered  into. 

Effect  of  Acceptance  of  Bill  of  Lading  after  Oral  Contract  of  Shipment. — 
Where  goods  are  shipped  under  an  oral  agreement,  and  before  a  written 
contract  or  bill  of  lading  has  been  tendered  to  the  shipper,  an  acceptance 
of  a  bill  of  lading  by  him  without  assenting  to  conditions  therein  contained, 
will  not  conclude  him.    Following  Bostwick  v.  Railroad  Co.  45  N.  T.  712. 

What  Constitutes  a  Limitation  of  Liability  by  Carrier— Unsigned  Condi- 
tions on  back  of  Receipt. — A  receipt  for  goods  delivered  to  a  carrier  for 
transportation  called  attention  to  certain  conditions  limiting  the  liability 
of  the  carrier,  contained  on  its  back.  Eeld,  that  the  conditions  on  the  back 
of  the  receipt  were  mere  notice  which  did  not  bind  the  consignor. 

Same — Effect  of  Statement  that  Bill  of  Lading  would  be  given  there- 
after.— The  fact  that  the  receipt  stated  that  a  bill  of  lading  would  be  given 
thereafter  showed  that  it  was  not  assented  to  by  the  consignor  as  a  con- 
tract of  shipment,  and  that  neither  party  intended  it  to  be  more  than  a 
receipt  for  the  goods. 

Appeal  from  appellate  coart,  first  district. 
TF.  H.  &  J.  H,  Moore  ds  Purcell  for  appellant. 
Edmund  Furthmann  and  William  M,  Johnson^  for  appellee. 

Wilkin,  J. — Appellee  sued  appellant  in  the  superior  court 
of  Cook  county  to  recover  the  value  of  certain  beer,  alleged 
to  have  been  shipped  by  him  over  its  line  from  New  York  to 
Chicago,  which  was  spoiled,  and  lost  to  the  plain- 
tiff, while  en  route.  The  trial  resulted  in  a  judg-  *^  ******* 
ment  for  plaintiff  for  $299  and  costs  of  suit.  'Ihis  is  an  ap- 
peal from  a  judgment  of  affirmance  in  the  appellate  court. 

For  the  purposes  of  this  decision,  the  following  facts  are 
accepted  as  established  by  the  judgment  below :  On  the  4th 
day  of  May,  1889,  Budolph  Oelsner,  of  New  York,  sent  by  one 
of  his  truckmen  to  the  defendant's  freight  depot  in  that  city 
the  beer  in  question.  The  truckman  received,  and  returned 
to  Oelsner,  the  following  receipt : 
61  A  &  E.  R.  Gas.— 10 
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For  information  and  bills  of  lading,  apply  at  office, 
335  Broadway. 

"New  York,  May  4th,  1889. 

"Beceived  from  Budolph  Oelsner,  No.  40  Bieade  St, 
in  apparent  good  order  (except  as  noted),  the  follow- 
ing packages  (contents  unknown),  marked  as  in  the 
margin,  subject  to  the  conditions  on  the  back  of  this 
receipt : 


Marked 

N.  Y.  C.  &  H.  R.  R.  R. 

May  4,  1889. 

F.  Furthmann, 

(20)  St.  John's  Park. 

169  N.  Clark  St., 

Twenty  half  bbls.  beer. 

Chicago, 

Bill  of  lading  given  at 

111. 

• 

886  Broadway,  N.  Y., 
May  6,  1889. 

Charges  9 . 

Owner's 

risk. 

Hurd. 

''Bead    the   conditions  on  the  back  of    this   re- 
ceipt.   C." 


On  the  back  it  was  stated,  "  The  within-mentioned  goods  to 
be  forwarded  under  the  following  conditions."  Then  followed 
a  number  of  conditions. 

On  the  6th  of  May  Oelsner  received  from  the  company  a 
bill  of  lading  as  follows : 

"  New  York,  May  4,  1889. 

"Beceived  from  Rudolph  Oelsner,  40  Reade  Si,  in  ap- 
parent good  order  (except  as  noted),  the  following  packages, 
(contents  and  value  unknown),  marked  as  in  the  margin,  viz.: 

Twenty  hlf.  bbls.  beer. 

Owner's  risk. 

Original  B/L.  given  May  6/89. 

To  be  forwarded  to  Chicago,  111. 

Under  the  following  conditions." 

Then  follow  conditions  in  the  body  of  the  bill  of  lading, 
the  same  as  appear  on  the  back  of  the  receipt,  one  or  more  of 
which  it  may  be  conceded  would  exempt  the  carrier  from  lia- 
bility for  the  loss  sued  for,  if  binding  on  the  plaintiff.  This 
bill  of  lading  was  duly  signed. 

The  evidence  upon  the  trial  tended  to  prove,  and  hence  the 
verdict  of  the  jury  and  judgment  of  affirmance  by  the  appel- 
late court  have  conclusively  established  the  fact,  "  that,  prior 
to  the  reception  of  the  goods,  the  carrier  agreed  with  the 
shipper  to  transport  them  in  'cold  service,'  and  before  any 
bill  of  lading  was  made,  had  shipped  the  goods." 

The  contract  of  carriage  having  been  entered  into  there, 
the  laws  of  New  York  will  control  as  to  its  nature,  interpreta- 
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iion,  and  effect.    Authorities  need  not  be  cited  in  support 
of  tliis  proposition. 

It  was  said  in  Kirkland  v.  Dinsmore,  62  N.  Y.  ^J^^l^l^^^l^l^ 
171 :  "  It  has  been  repeatedly  adjudged  in  this  ellrijJI^'*' 
state  that  the  acceptance  by  the  shipper,  on  the 
delivery  of  the  goods  for  transportation  to  the  carrier,  of  a 
receipt  or  bill  of  lading  signed  by  the  carrier,  expressing  the 
terms  and  conditions  upon  whicn  they  are  received  and  are 
to  be  carried,  constitutes,  in  the  absence  of  fraud  or  imposi- 
tion, a  contract  controlling  the  rights  of  the  parties.*'  The 
general  rule  thus  stated  has,  so  far  as  we  known,  been  uni- 
formly adhered  to  by  the  courts  of  that  state. 

It  was,  however,  decided  in  the  case  of  Bostwick  v.  Bailroad 
Co.,  45  N.  Y.  712,  that  where  goods  were  shipped  under  a 
verbal  agreement,  before  any  written  contract  or  bill  of  lad- 
ing had  been  tendered  to  the  plaintiff,  the  subse- 
quent acceptance  of  a  bill  of  lading,  without  as-  i«feptADce  of 
senting  to  its  conditions,  would  not  conclude  the  *•»•' '»**■!. 
shipper.  It  was  there  said :  "  There  was  no  con- 
tradiction attempted  of  the  evidence  of  the  plaintiff  that  he 
made  a  verbal  contract  with  Cooke  for  the  transportation  of 
the  fifty-four  bales  through  to  New  York  by  *  all  rail,*  and 
agreed  to  pay  the  all-rail  rate.  The  goods  were  shipped  un- 
der this  verbal  agreement  before  any  written  contract  or  bill 
of  lading  had  been  tendered  to  the  plaintiff."  "The  verbal 
agreement  had  been  acted  upon,  and  under  it  the  plaintiff  had 
parted  with  all  control  over  his  goods.  The  rule  that  prior 
negotiations  are  merged  in  a  subsequently-written  contract 
does  not  apply  to  such  a  case  as  this."  It  the  plaintiff  had 
expressly  assented  to  the  terms  of  the  bill  of  lading  subse- 
quently delivered  to  him,  such  assent  would  operate  as  a 
change  of  the  terms  of  the  contract  originally  made,  and  un- 
der which  he  had  parted  with  his  property.  But  after  the 
verbal  agreement  had  been  consummated,  and  rights  had  ac- 
crued under  it,  the  mere  receipt  of  the  bill  of  lading,  inad- 
vertently omitting  to  examine  the  printed  conditions,  was  not 
sufficient  to  conclude  the  plaintiff  from  showing  what  the 
actual  agreement  was  under  which  the  goods  had  been 
shipped."  The  doctrine  is  recognized  in  Germania  Fire  Ins. 
Co.  V.  Memphis  &  C.  R.  Co.,  72  N.  Y.  90.  See,  also.  Swift  v. 
Steamship  Co.,  106  N.  Y.  206,  30  Am.  &  Eng.  E.  Cas.  105. 

The  scope  of  the  latter  decision  on  this  point  is  accurately 
stated  in  tne  syllabus,  as  follows :  "  The  parties  made  a  spe- 
cial contract  as  to  the  transportation  of  the  oil.  Two  months 
after  its  delivery  at  Panama,  the  common  agent  of  the  defend- 
ant here  executed  bills  of  lading,  which  were  sent  to  plaintiff, 
but  were  not  received  until  after  the  oil  had  left  AspinwalL 
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The  contract,  as  set  forth  in  the  bill,  was  different  from  thai^ 
actually  made.  Hdd,  that  defendant  could  not  alter  or  abro* 
gate  the  contract  actually  made  by  issuing  bills  of  lading  ; 
and,  in  the  absence  of  proof  establishing  that  plaintiff  con<* 
sented  to  accept  the  bills  in  place  of  the  prior  contract,  the 
latter  must  control." 

Leaving  out  of  consideration,  then,  the  receipt  of  May  4th^ 
the  rights  of  the  parties  would  clearly  be  controlled  by  the 

above-mentioned  verbal  agreement.  But  counsel  for 
ceipL  ^  "*      appellant  contend  that  tnat  receipt,  with  its  con- 

ditions,  became  the  contract  of  the  parties,  at  its- 
date,  when  the  goods  were  delivered,  and  continued  to  be  th& 
contract  until  May  6th,  when  the  bill  of  lading  was  delivered^ 
during  which  time  the  goods  were  en  rovte^  and  therefore  the 
doctrine  of  the  Bostwick  Case  has  no  application.  Upon  the 
facts  of  the  case,  we  are  clearly  of  the  opinion  that  the  paper 
delivered  by  the  carrier  to  the  shipper  on  May  4th  was  in  na 
sense  a  contract  of  shipment.  If,  as  is  contended,  the  receipt 
of  May  4th  and  bill  of  lading  of  the  6th  are  identical  in  their 
legal  effect,  and  the  former  was  intended  by  the  parties  as  a^ 
contract  of  shipment,  the  question  naturally  arises,  why  was 
the  bill  of  lading  made  ?  If  the  parties  intended  the  receipt- 
to  be  the  contract  of  shipment,  with  the  same  conditions  as 
the  bill  of  lading  afterwards  delivered  to  the  shipper,  why 
were  the  conditions  not  put  in  the  receipt,  as  they  were  in  the 
bill  of  lading,  instead  of  being  merely  printed  on  the  back  of 
it,  and  referred  to  ?  The  proper  construction  of  the  two  pa- 
pers is  essentially  different.  The  receipt  is  an  attempt  oy 
the  carrier  to  limit  its  common-law  liability  by  notice.   Trans- 

Eortation  Co.  v.  Newhall,  24  111.  466  ;  Kailroad  Co.  v.  Hale,  6 
[ich.  244 ;  Newell  v.  Smith,  49  Vt.  255 ;  Ayres  v.  Railroad 
Corp.,  14  JSlatchf.  9,  Fed.  Cas.  No.  689 ;  Prentice  v.  Decker, 
49  Barb.  21 ;  Limburger  v.  Westcott,  Id.  288 ;  Express  Co.  v. 
Purcell,  37  Ga.  103 ;  Railroad  Co.  v.  Manufacturing  Co.,  16 
Wall.  318. 

In  the  latter  case,  the  carrier  gave  a  receipt  for  goods  as- 
follows:  "Received  from  V.  <&  M.  Bostwick,  as  consignor, 
the  articles  marked,  numbered,  and  weighing  as  follows 
[wool  described].    To  be  transported  over  said  road  to  the 

depot  in  Detroit,  and  there  to  be  delivered  to ,  agent  or 

order,  upon  the  payment  of  the  charges  thereon,  and  subject 
to  the  rules  and  regulations  established  by  the  compan}^  a 
part  of  which  notice  is  given  on  the  back  thereof.  This  receipt 
is  not  transferable.  Hastings,  Freight  Agent."  On  the  back 
was  printed  the  following :  "  The  company  will  not  be  res- 
ponsible for  damages  occasioned  by  delays,  storms,  accidents, 
or  other  causes,  ^  ^  ^  and  all  goods  and  merchandise  will  be 
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^t  the  risk  of  the  owner  thereof  while  in  the  company's  ware- 
house, except  such  loss  or  injury  as  may  arise  from  the  negli- 
gence of  the  agents  of  the  company/*  The  action  was  for  a 
loss  of  the  wool  by  fire,  while  in  the  depot  at  Detroit  Justice 
Dayis,  delivering  the  opinion  of  the  court,  passing  upon  the 
efifect  of  the  receipt,  said:  '^ It  is  insisted,  however,  by  the 
plaintifiTs  in  error,  if  they  are  not  relieved  from  liability  as 
carriers  by  the  provisions  of  their  charter,  that  the  receipt 
taken  by  the  consignor,  without  dissent,  at  the  time  tbe  wool 
was  received,  discharged  them.  The  position  is  that  the  un- 
signed notice  printed  on  the  back  of  the  receipt  is  a  part  of 
it,  and  that,  taken  together,  they  amount  to  a  contract  bind- 
ing on  the  defendant  in  error."  After  referring  to  the  cases 
holding  that  a  carrier  can,  by  special  contract  assented  to  by 
the  shipper,  limit  his  liability,  he  holds  that  the  receipt  and 
notice  did  not  amount  to  such  a  contract,  and  says  the  weight 
of  authority  is  against  its  validity.  Justice  Brees^ei,  rendering 
the  opinion  of  this  court  in  the  Western  Transportation  Case, 
■mtpray  speaking  of  the  receipt  there  relied  upon,  said  :  "  No 
distinction  has  been  attempted  to  be  made,  nor  can  be  made, 
between  a  public  notice  in  the  newspapers,  or  by  handbills, 
or  otherwise,  and  the  notice  conveyed  by  this  receipt,  it  being 
printed  on  the  back  of  it,  for,  wherever  it  may  be  found,  it  is 
but  notice." 

Bills  of  lading  are  both  receipts  and  contracts  to  cany. 
**  So  far  as  they  acknowledge  the  delivery  and  acceptance  of 
the  goods,  they  are  mere  receipts ;  as  to  the  rest,  they  are 
contracts."  Hutch.  Carr.  122.  If  the  contention  of  appellant 
is  correct,  the  paper  of  May  4th  is  a  receipt  for  the  goods, 
with  a  contract  to  carry  upon  certain  conditions  printed  on 
the  back  of  it  signed  by  no  one.  We  are  clearly  of  the  opin- 
ion that  such  a  receipt  should  not  be  given  the  legal  effect  of 
3,  special  contract,  limiting  a  public  carrier's  common-law  lia- 
bility. No  good  reason  can  be  shown  why,  if  the  intention 
is  to  so  contract  with  the  shipper  in  good  faith,  the  conditions 
should  not  be  embodied  in  the  contract,  and  properly  signed, 
4ks  was  done  in  the  bill  of  lading  dated  May  6th,  and  this  we 
understand  to  be  in  harmony  with  the  decisions  in  New  York. 
There  the  court  of  appeal  has,  as  before  stated,  held  that 
where  the  conditions  are  embodied  in  the  receipt  or  bill  of 
lading,  as  in  Belger  v.  Dinsmore,  51  N.  T.  166,  the  acceptance 
of  the  paper  is  conclusive  evidence  of  the  fact  that  the  snipper 
!knew  its  contents,  and  assented  thereto,  but  we 
lave  been  able  to  find  no  decision  of  that  court  **^*  "V!»I 

.    .  I  i         X-        i.  •    J.        11-  nent  as  to  bUi 

^giving  such  a  construction  to  a  mere  receipt  calling  of  ladtny. 
4kttention  to  conditions  on  the  back  of  it.    On  the 
^^ontrary,  it  has  there  been  uniformly  held  that  the  liability 
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cannot  be  restricted  or  limited  by  notice,  whether  bronght 
home  to  the  shipper  or  not.  Moreover,  the  receipt  of  May 
4th  bears  upon  its  face  a  refutation  of  the  idea  that  the  ship* 

Eer  assented  to  it  as  a  contract  of  shipment.  It  states  that  a^ 
ill  of  lading  is  to  be  given  thereafter.  That  fact  also  shows- 
that  neither  jpa^ty  intended  it  to  be  more  than  a  receipt  for 
the  goods.  The  evidence  as  to  the  custom  of  the  parties  in 
like  transactions  tends  to  support  this  view,  and  the  appellate 
court  have  so  found  the  fact. 

In  our  opinion  the  transaction,  as  evidenced  by  the  two 
papers,  shows  on  its  face  that  the  onl^  contract  of  shipment 
ever  made  between  the  parties  in  writing  was  the  bill  of  lad* 
ing  issued  after  the  goods  had  been  shipped,  and  that  the 
case  is  clearly  within  the  rule  announced  in  Bostwick  v.  Bail- 
road  Co.,  supra.  The  judgment  will  be  affirmed. 
Judgment  affirmed. 

Exemption  from  Liability — Law  of  Place. — See  Otis  Co. «.  Missouri  Pacific- 
R  Go.  (Mo.),  66  Am.  &  Eog.  R.  Cas.  086,  and  note  642;  Hazel  v..  Chicago, 
Milwaukee  &  St.  Paul  R.  Co.  (Iowa),  49  Am.  &  £ng.  R.  Cas.  76,  and  note 
80. 

Validity  of  Stipulations  Limiting  Carrier's  Liability.— See  Louisville  &- 
Nasliville  R.  Co.  ©.  Wynn  (Tenn.),  45  Am.  &  Eng.  R.  Cas.  812,  and  note  319. 

Limitation  of  Carrier's  Liability — Right  of  Carrier  to  Limit  Liability  for 
Negligence,— In  Rath  bone  v.  New  York  Cent.  &  H.  R.  R.  Co.,  140  N.  Y.  48, 
it  was  held  that  a  stipulation  in  a  contract  of  carriage  limiting  the  liability 
of  the  carrier  will  not  relieve  it  from  liability  for  its  own  negligent  acts.. 
The  court  said:  '*It  is  well  settled  that  these  stipulations  in  the  contract 
will  not  be  construed  to  relieve  the  carrier  from  liability  for  bis  own  negli* 
gent  acts.  His  duty  and  obligation  to  exercise  a  proper  degree  of  care  of 
the  property  while  in  bis  custody  is  not  affected  by  them.  Full  and  suffi- 
cient scope  is  ffiven  to  their  operation  when  it  is  held  that  they  exempt  the 
carrier  from  bis  common-law  responsibility  as  an  insurer  of  the  property. 
It  is  not  reasonable  to  suppose  that  the  parties  intended  to  contract  that  a. 
bailee  for  hire  might  with  impunity  be  careless  and  remiss  in  the  discharge 
of  the  trust  reposed  in  him.  If  such  a  result  is  intended,  it  must  be  so- 
stated  expressly  and  unequivocally  in  the  contract.  General  words  are  not 
sufficient.  Magnin  v,  Dinsmore,  66  N.  Y.  168;  Mynard  v.  Railroad  Co.,  71 
N.  Y.  180;  Nicholas  v.  Railroad,  89  N.  Y.  870,  9  Am.  &  Eng.  R.  Cas.  103; 
Jennings  v.  Railroad  Co.,  127  N.  Y.  438,  49  Am.  &  Eng.  R.  Cas.  98." 

See,  also,  Thomas  «.  Wabash,  St.  L.  &  P.  R.  Co.  (Lancaster  Mills,  etc.^ 
Intervener)  (U.  S.  Cir.  Ct.,  S.  D.  III.,  Sept.  24,  1894),  63  Fed.  Rep.  200. 

Necessity  of  Fivof  of  Cameras  Negligence, — In  Buck  «.  Pennsylvania  R. 
Co.,  160  Pa.  St.  170,  it  was  held  that  a  carrier  of  goods  may  limit  its  liabil- 
ity except  as  against  its  own  negligence,  but  that  in  that  event  its  liability 
depends  upon  the  proof  of  negligence  in  fact. 

BiglU  of  Carrier  to  Mdiew  Itsdffrom  Liability  if  True  Value  of  Shipment 
is  not  Stated, — ^In  Rathbone  «.  New  York  Cent.  &  H.  R.  R.  Co.,  140  N.  Y. 
48,  it  was  held  that  where  property  transported  is  of  unusual  or  extraordi- 
nary value,  a  notice  contained  in  a  shipping  receipt  that  the  carrier  will 
not  be  responsible  for  loss  if  the  true  value  of  the  articles  are  not  stated  at 
the  time  of  shipment  unless  extra  freight  is  paid,  will  operate  to  exempt 
the  carrier  from  liability,  even  for  its  own  negligence,  unless  it  is  informed. 
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at  the  time  or  before  the  goods  are  received  that  they  are  of  special  or 
unusual  value.     Citing  Magnin  «.  Dinsmore,  62  N.  Y.  85. 

Bffect  of  lUinoia  Statute  Prohibiting  Limitation  of  Common^lato  Liability 
on  Contract  for  Carriage  between  Other  Statee. — In  Thomas  e.  Wabash,  St.  L. 
&  P.  R.  Co.  (Lancaster  Mills,  etc.,  Intervener)  (U.  8.  Cir.  Ct.,  S.  D.  III., 
Sept.  24,  1894),  63  Fed.  Rep.  200,  it  was  held  that  the  Illinois  statute  (May 
27,  1874),  which  provides:  that  *' whenever  any  property  is  received  by  a 
common  carrier  to  be  transported  from  one  place  to  another  within  or  with- 
out this  state,  it  shall  not  be  lawful  for  such  carrier  to  limit  his  common- 
law  liability  safely  to  deliver  such  property  at  the  place  to  which  the  same 
is  to  be  transported,  by  any  stipulation  or  limitation  expressed  in  the  receipt 
given  for  such  property  "  has  no  binding  effect  on  a  contract  of  carriage 
made  in  Tennessee  by  a  railroad  company  chartered  by  the  laws  of  Illinois 
for  the  carriage  of  goods  to  Massachusetts. 

Validity  of  Hequirement  of  Pretentation  of  Claim  for  Lom  within  Specified 
Time. — In  Central  Vermont  R.  Co.  «.  Soper  (U.  S.  Cir.  Ct,  App.,  1st  Cir., 
Jan.  12,  1894),  59  Fed.  Rep.  879,  it  was  held  that  a  provision  in  a  bill  of 
lading  exempting  the  carrier  from  liability  in  any  case  or  any  event  for  loss 
or  damage  unless  a  written  claim  therefor  is  presented  within  80  days  there- 
after is  void  where  the  transit  is  intended  to  be  a  long  one,  as  from  Chicago 
to  Boston,  because  liable  to  defeat  valid  claims  notwithstanding  the  best 
of  diligence  and  good  faith  on  the  part  of  the  consignees.  Distinguishing 
Express  Co.  v.  Caldwell,  21  Wall.  264.  The  court  said :  *'  The  fundamental 
proposition  that  parties  exercising  the  qwui  public  functions  of  common 
carriers  cannot,  at  their  pleasure,  impose  conditions  beyond  those  which 
the  law  imposes,  is  too  well  settled  to  need  elaboration,  resting,  as  it  does, 
both  upon  general  grounds  of  public  policy,  and  upon  the  fact  that  a  ship- 
per of  merchandise  does  not  ordinarily  stand  on  an  equal  footing  with  the 
carrier.  Yet  it  must  be  confessed  that  where  bills  of  lading  are  in  printed 
form  like  those  at  bar,  and  therefore  apparently  in  common  use,  and  no 
suggestion  is  made  that  they  are  not  in  such  use,  and  no  suggestion  that 
there  has  been  any  public  or  private  complaint  touching  them,  although, 
on  account  of  their  general  use,  the  stipulations  must  be  well  known  to 
ordinary  shippers,  this  court  should  be  well  satisfied,  before  holding  that 
clauses  as  to  which  there  has  been  no  line  of  decisions  by  other  courts,  or 
of  expressions  by  the  text  writers,  are  unreasonable,  and  therefore  void. 

*^We  must  take  this  provision  in  its  consolidated  form.  As  such,  it 
relates,  not  only  to  such  portion  of  the  transit  as  is  carriage  at  common  law, 
but  also  to  such  portion  as  is  warehousing.  If  the  provision  had  been 
limited  to  the  latter,  the  position  might  be  different ;  but,  as  it  stands,  we 
must  test  it  with  reference  to  the  former.  So,  also,  it  covers,  not  only 
damage,  but  loss.  If  it  had  been  limited  to  damage,  and  this  with  refer- 
ence to  the  time  when  the  damage  was  ascertained,  or  when  the  merchan- 
dise came  into  the  hands  of  the  consignee,  it  might  all  be  valid,  on  the 
same  principle  on  which,  in  many  jurisdictions,  it  is  held  a  reasonable  state 
of  the  law  to  require  that  a  person  claiming  a  warranty  cannot,  after  receipt 
and  opportunity  to  inspect  the  merchandise  purchased,  set  up  a  breach  on 
account  of  what  was  patent,  or  what  might  have  been  discovered.  But  in 
the  case  at  bar  the  provision  relates,  not  only  to  damage  ascertainable  on 
the  arrival  of  the  goods,  but  also  to  damage  wherever  occurring,  and  to  loss 
wherever  occurring.  The  court  cannot  fail  to  take  judicial  knowledge  of 
the  fact  that  on  bills  of  lading  like  these,  with  a  right  to  hold  at  Ogdens- 
burg  for  orders,  the  entire  transit  may  not  unreasonably  consume  the  whole 
of  ^  days.  Ajs  the  damage,  or  even  the  loss  of  part,  might  be  in  the  early 
stages  of  the  transit,  it  is  not  unreasonable  to  suppose  that  it  might  well 
happen,  in  many  ordinary  cases,  that  the  loss  or  damage  will  fail  to  even 
come  to  the  knowledge  of  the  consignee  within  the  short  period  named  for 
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giving  notice  of  his  claim.  Moreoyer,  the  delay  inyolved  in  correspondence 
touching  occurrences  over  so  long  a  transit,  coupled  with  the  unreasonable- 
ness of  requiring  that  in  the  event  of  loss  or  damage  the  consignee  should 
at  once  go  upon  the  route,  in  lieu  of  availing  himself  of  the  usual  methods 
by  mail,  must  in  many  cases,  in  the  ordinary  course,  be  so  great  as  to  enable 
the  court  to  assume  that  the  time  named  would  not  ordinarily  give  reason- 
able opportunity  for  investigation,  so  far  as  to  enable  consignees  to  state 
properly  a  written  claim,  or  even  to  know  against  whom  the  claim  should 
be  made.  Express  Co.  v,  Caldwell  [21  Wall.  264],  does  not  directly  aid 
the  court  on  this  point,  because  there  the  carriage  covered  ordinarily  but  a 
single  day,  and  the  time  allowed  for  giving  the  notice  was  90  days  from 
delivery  to  the  express  company ;  but  the  line  of  argument  in  that  case  is 
impliedly  against  the  reasonableness  of  the  period  of  30  days  allowed  in  the 
case  at  bar. 

*'  On  the  whole,  without  attempting  to  balance  the  conflicting  decisions 
relative  to  matters  of  this  sort,  which  would  be  of  no  advantage,  especially 
as  the  circumstances  are  so  apt  to  differ,  the  court  is  satisfied  that,  m  view 
of  the  consolidated  form  of  this  provision,  the  portion  of  it  which  requires 
a  written  claim  for  loss  or  damage  to  be  made  within  30  days  after  the  loss 
or  damage  occurs,  covering  a  transit  which  may  be  expected  to  be  so  long 
as  this  one  may  be,  is  so  liable  to  defeat  valid  claims,  notwithstanding  the 
best  of  diligence  and  good  faith  on  the  part  of  the  consignees,  that  it  must 
be  held  void.  The  ruling  of  the  court  below  in  this  particular  was  correct, 
but  the  other  limitation  of  three  months  contained  in  the  same  bills  of 
lading  cannot  be  so  clearly  criticized." 

Validity  of  Provisian  Limiting  Action  far  Lo»  or  Damage, — In  Central 
Vermont  R.  Co.  a,  Soper  (U.  S.  Cir.  Ct.  App.,  1st  Cir.,  Jan.  12.  1894),  69 
Fed.  Rep.  879,  it  was  held  that  a  provision  in  a  bill  of  lading  that  the  car- 
rier should  not  be  liable  in  any  case  or  event  unless  an  action  in  which  a  claim 
for  loss  or  damage  was  sought  to  be  enforced,  should  be  brought  within  three 
months  after  such  loss  or  damage  accrued  was  valid,  if  the  parties  agreed  to 
it  without  protest,  and  it  appeared  that  such  provisions  were  in  common  and 
public  use  with  general  acquiescence,  and  unless  its  application  in  a  given 
case  would  be  unreasonable  under  the  particular  facts  of  that  case.  The 
court  said:  *'Riddlesbarger  «.  Insurance  Co.,  7  Wall.  386,  is  directly 
in  point  that  the  limitation  of  the  time  of  suit  to  three  months,  contained 
in  these  bills  of  lading,  is  not  invalid  on  the  mere  ground  that  it  contra- 
venes the  statute  of  limitations;  and  this  case,  with  Express  Co.  «.  Cald- 
well, 21  Wall.  264,  seems  to  be  sufficient  to  justify  the  court  in  hold- 
ing that  this  limitation  is  not  invalid,  provided  it  is  not  in  its  nature 
unreasonable.  Neither  of  these  decisions,  however,  nor  any  other  which 
binds  this  court,  goes  further  than  this  in  aiding  this  court  in  the  case  at 
bar.  Parties  having  agreed  to  this  provision  without  protest,  and,  as  already 
said,  the  bills  of  lading  being  apparently  in  common  and  public  use,  with 
apparent  general  acquiescence,  it  would  seem  to  rest  on  the  court  to  sustain 
the  provision,  unless  it  find  it  unreasonable;  and  such  is  the  state  of  the 
law,  in  any  event.'* 

Presumption  as  to  Payment  of  Moneys  by  Carrier  to  Shipper — Assump- 
tion of  Risk  or  Rebate — ^Conflicting  Evideneei — In  Thomas  «.  Wabash,  St. 
L.  &  P.  R.  Co.  (Lancaster  Mills,  etc..  Intervener)  (U.  8.  Cir.  Ct.,  8.  D.  III., 
Sept.  24,  1894),  63  Fed.  Rep.  200,  the  evidence  was  conflicting  as  to  whether 
moneys  paid  by  the  carrier  to  the  shipper  was  in  consideration  of  an 
assumption  of  the  risk  of  fire  by  the  latter,  or  was  a  rebate  obtained  on  the 
shipment,  and  it  was  held  that  there  was  a  presumption  that  the  moneys 
80  paid  were  in  the  nature  of  a  rebate. 
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Jasfeb  Tbubt  Co.  v.  Kansas  Citt,  Mbbcphis  &  Bibmingham  B.  Go. 

SOXTTHEBN  EXPBESS  Co.  V.  JaSPEB  TbUST  Co. 

(99  Alabama,  416.) 

Liability  of  Carrier  to  Bona-Fide  Holder  of  Bill  of  Lading.— The  in- 
dorsee and  transferee  of  a  bill  of  lading  who  parts  with  value  and  becomes 
the  innocent  holder  thereof  without  notice,  may  hold  the  carrier  respon- 
sible for  the  truth  of  its  recitals,  and  for  damages  to  the  extent  of  his  ad- 
vances on  the  faith  of  its  genuineness  and  truth  as  a  bill  of  lading. 

Same — Estoppel  of  Carrier  to  Deny  Receipt  and  Possession  of  Goods. 
— As  between  a  railroad  company  and  a  person  who  shows  himself  a  bona- 
ilde  transferee  and  purchaser  of  a  bill  of  lading,  the  company  is  estopped 
from  denying  that  it  received  and  holds  the  goods  specified  in  the  bill  of 
lading. 

Effect  of  Statute  Subjecting  Carrier  to  Liability  to  Transferee  of  Bill 
of  Lading— Negotiability.— A  statute  (Code  1886,  §  1179)  which  gives  the 
right  to  endorse  and  transfer  bills  of  lading  and  subjects  carriers  to  lia- 
bmty  to  the  holders  thereof  does  not  raise  an  endorsed  bill  of  lading  to 
the  plane  of  bills  of  exchange  or  other  negotiable  instruments,  although 
the  endorsement  is  proof  of  the  changed  ownership  of  the  property  repre- 
sented thereby. 

Fraudulent  Issue  of  Bill  of  Lading  to  Fictitious  Person — Duty  of  Trans- 
feree to  Make  Inquiries — Liability  of  Carrier. — A  bill  of  lading  was  issued 
by  an  agent  of  an  express  company  to  a  fictitious  firm,  the  same  endorsed 
by  him  in  the  name  of  such  firm,  and  moneys  obtained  thereon  from  plain- 
tiff. Hdd,  that  as  plaintiff  acquired  no  rights  except  those  conferred  by 
the  endorsement  it  was  put  upon  inquiry  as  to  the  existence  of  the  firm, 
and  that  its  failure  to  institute  proper  inquiries  was  a  bar  to  any  claim  for 
damages  which  it  might  assert  against  the  carrier. 

Liability  of  Express  Company  for  Moneys  Fraudulently  Procured  to  be 
Carried  and  Thereafter  Embezzled  by  its  Agent.— An  agent  of  an  express 
company  by  fraud  and  false  pretense  pEocured  plaintiff  to  deliver  money 
to  an  express  company  for  carriage  and  delivery  to  a  fictitious  firm.  The 
company  received  the  money,  carried  it,  and  delivered  it  at  the  designa- 
tion specified,  where  it  was  embezzled  by  the  agent,  who  had  invented  the 
scheme  for  the  purpose  of  getting  possession  of  it.  Heldy  that  plaintiff 
was  entitled  to  recover,  since  the  money,  though  embezzled,  was  construc- 
tively in  defendant's  possession. 

McClbllah,  J.,  dissenting. 

Appeal  from  Walker  county  circuit  court. 

The  causes  of  action  in  each  of  these  two  cases  arose  out  of 
the  same  transaction,  and,  being  so  intimately  connected,  they 
were  considered  together. 

In  the  first  case  the  Jasper  Trust  Company  sued  the  Kan- 
sas City,  Memphis  &  Birmingham  Railroad  Company  to  re- 
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cover  damages  alleged  to  have  been  suffered  by  the  plaintiff 
by  reason  of  the  alleged  issue  of  a  fraudulent  bill 
^^  '  *  of  lading  b^  an  agent  of  the  said  railroad,  said  bill 
of  lading  acknowledging  the  receipt  of  30  bales  of  cotton,  on 
the  faith  of  which  receipt  and  acknowledgment  the  plaintiff 
advanced  the  amount  for  which  the  action  was  brought,  no 
cotton,  in  fact,  having  been  received  by  the  defendant.  In 
this  case  there  was  judgment  for  the  defendant,  and  plaintiff 
appeals.  In  the  second  case  the  Jasper  Trust  Company  sued 
the  Southern  Express  Company  for  the  failure  to  deliver  a 
package  of  money  to  B.  H.  Sandford  &  Co. 

There  was  judgment  in  this  case  for  plaintiff,  and  defend- 
ant appeals.     Both  of  the  judgments  are  affirmed  in  this  court* 

The  facts  in  each  case  are  sufficiently  stated  in  the  opinion. 

In  the  case  against  the  Kansas  City,  Memphis  &  Birming. 
ham  Bailroad,  the  defendant,  after  the  introduction  of  all  the 
evidence,  requested  the  court,  in  writing,  to  give  the  general 
affirmative  cnarge  in  its  behalf.  The  court  gave  this  charge^ 
and  the  plaintiff  duly  excepted. 

In  the  case  against  the  Southern  Express  Company  the 
complaint  contained  two  counts.  The  first  seeks  to  recover 
for  the  failure  of  the  defendant  to  deliver  certain  moneys 
sued  for,  which  were  delivered  to  it,  as  a  common  carrier,  to 
be  delivered  to  B.  H.  Sandford  &  Co.  The  second  count 
claims  the  same  sum  for  money  had  and  received. 

Upon  the  introduction  of  all  the  testimony,  the  court, 
among  other  things,  instructed  the  jury  as  follows :  "  If  D.  B. 
Sandford,  being  the  agent  of  the  railroad  company,  made  out 
and  signed  the  bill  of  lading  in  question  for  the  purpose  of 
defrauding  or  imposing  on  plaintiff,  without  having  any  cotton 
for  shipment  thereunder,  or  expecting  to  have  any,  but  that 
the  bill  of  lading  was  spurious  and  fraudulent,  and  if  D.  B. 
Sandford  fraudulently  procured  plaintiff  to  ship  the  money 
to  R  H.  Sandford  &  Co.,  and  if  D.  B.  Sandford,  as  agent  of 
defendant,  received  the  money,  it  was  his  duty,  as  agent  of 
defendant,  to  hold  the  money,  when  it  came  into  his  hands 
as  agent  of  the  express  company,  for  the  use  of  plaintiff,  and, 
if  he  failed  to  so,  the  defendant  is  liable  in  this  action.'* 
The  defendant  excepted  to  this  portion  of  the  court's  general 
charge,  and  also  separately  excepted  to  the  court's  refusal  to 
give  each  of  the  following  charges  requested  by  it :  (1)  "  It 
was  the  duty  of  the  Jasper  Trust  Company  to  ascertain  with 
whom  it  dealt,  and  in  shipping  money  to  B.  H.  Sandford  & 
Co.,  at  their  request,  it  was  the  duty  of  the  Jasper  Trust  Com- 

{)any  to  ascertain  with  whom  it  dealt,  and  who  B.  H.  Sand- 
ord  &  Co.  was ;  and  if,  by  failure  to  make  such  proper  and 
necessary  inquiries,  the  money  was  delivered  to  a  fictitious 
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firm,  then  the  plaintiff  has  no  right  to  a  verdici"  (2)  **  If 
the  jury  believes  from  the  evidence  that  D.  B.  Sandford,  or 
D.  £.  Sandford  and  his  brother,  composed  the  firm  of  B.  H. 
Sandford  &  Co.,  and  if  the  jnry  further  believe  that  the  money 
was  delivered  to  D.  B.  Sandford  for  B.  IL  Sandford  &  Co.,. 
then  the  Jasper  Trust  Company  is  not  entitled  to  a  verdict." 
(3)  "  The  burden  of  proving  that  the  money  was  not  delivered 
to  B.  H.  Sandford  &  Co.  is  on  the  plaintiff ;  and  if  the  plain- 
tiff, the  Jasper  Trust  Company,  has  failed  to  prove  that  the 
money  was  not  paid  over  or  delivered  to  B.  H.  Sandford  & 
Co.,  the  verdict  must  be  in  favor  of  the  Southern  Express 
Company."  (4)  "If  D.  B.  Sandford,  under  the  name  of  B. 
H.  Sandford  &  Co.,  wrote  the  Jasper  Trust  Company  to  send 
the  money,  and  Jasper  Trust  Company  sent  the  money  to  B.H. 
Sandford  &  Co.,  and  D.  B.  Sandford  received  the  money  from 
the  express  company,  then  the  express  company  is  not 
liable.  ^5)  "  If  the  jury  believe  the  evidence,  they  must  find 
a  verdict  in  favor  of  the  defendant,  the  express  company. 

Coleman  dc  SoioeU,  for  appellant  Jasper  Trust  Co. 

Wallace  Pratt  and  Hetaitty  Walker  dk  Porter^  for  appellee 
Kansas  City,  M.  ife  B.  R  Co. 

J.  J.  AUmafif  for  appellant  Southern  Exp.  Co. 

Coleman  dt  Sotveilj  for  appellee  Jasper  Trust  Co. 

Stone,  C.  J. — These  two  cases  are  so  intimately  connected 
with  each  other  that  we  will  consider  them  together. 

The  Jasper  Trust  Company,  located  at  Jasper,  was  engaged 
in  banking.  On  the  Kansas  City,  Memphis  & 
Birmingham  Bailroad,  distant  from  Jasper  some  ,t»toi»eBt. 
60  miles,  is  a  railroad  station  known  by  the 
name  of  SuUigent,  and  the  Southern  Express  Company  has  an 
office  there.  D.  B.  Sandford  was  a  depot  agent  of  the  rail- 
road at  that  place,  and  was  also  agent  of  tne  express  com- 
pany ;  he  filling  both  offices  at  that  station.  On  Septem- 
ber 9,  1890,  D.  B.  Sandford,  as  agent  of  the  railroad  company, 
signed  a  bill  of  lading,  using  one  of  the  railroad's  blanks,  by 
which  he  acknowledged  to  have  received  from  B.  H.  Sandford 
&  Co.  30  bales  of  cotton,  weighing  15,000  pounds,  in  apparent 
good  order,  to  be  delivered  to  Barry  Thayer  &  Co.  at  Boston, 
Mass.  On  the  back  of  this  bill  of  lading  is  this  indorsement, 
without  date  :  "  Deliver  to  Jasper  Trust  Co.  B.  H.  Sandford 
&  Co  "  The  original  bill  of  lading  has  been  sent  up,  under 
the  trial  court's  order,  for  our  inspection.  We  find  a  very 
striking  resemblance  and  similarity  in  the  two  signatures, — 
D.  B.  Sandford  to  the  bill  of  lading,  and  B.  H.  Sandford  Co. 
to  the  indorsement. 

Soon  after  the  issue  of  this  receipt,  a  draft  was  drawn  on 


166      JASPER  TRUST  CO.  V.  KANSAS  CITY,  ETC.,  R.  CO.  [VOL.  61 

Sarry  Thayer  &  Co.,  Boston,  Mass.,  bearing  the  signature  of 
H.  H.  Sandford  &  Co.,  for  a  sum  approximating  the  value  of 
30  bales  of  cotton,  in  favor  of  the  Jasper  Trust  Company ; 
and  this  draft,  with  the  bill  of  lading  attached,  and  indorsed 
to  it  as  copied  above,  were  forwarded  to  the  trust  company, 
and  by  it  discounted.  That  company  thereupon  attempted 
to  remit  the  proceeds  of  the  draft  (something  over  $1100)  to 
li.  H.  Sandford  &  Co.  at  SuUigent,  and  to  that  end  delivered 
the  money  to  the  Southern  Express  Company,  taking  its  re- 
ceipt and  obligation  to  pay  and  deliver  the  same  to  B.  H. 
Sandford  &  Co.  Soon  afterwards  D.  B.  Sandford,  the  agent 
alike  of  the  railroad  and  the  express  company,  absconded, 
carrying  with  him  said  sum  of  money,  together  with  other 
moneys  obtained  by  similar  practices. 

The  bill  of  lading  acknowledging  the  receipt  of  the  30  baie^ 
of  cotton  to  be  shipped  was  false  and  fraudulent,  no  cotton  in 
fact  having  been  received.  Nor  was  there  such  a  firm  as  B. 
H.  Sandford  &  Co.  The  entire  transaction  was  planned  and 
carried  into  effect  by  D.  B.  Sandford,  the  agent.  He  issued 
the  false  bill  of  lading ;  issued  it  to  B.  H.  Sandford  &  Co., 
when  there  was  no  such  firm  or  business  house.  He  indorsed 
the  pretended  name  of  this  fictitious  firm  on  the  bill  of  lad- 
ing, to  give  it  negotiability,  and  to  enable  him  to  consummate 
his  fraudulent  scheme.  The  money  consigned  to  this  fictitious 
firm,  in  due  course  of  business,  came  to  him  as  the  express 
company's  agent  at  SuUigent,  and  he  did  not  deliver  it  to  B. 
H.  Sandford  &  Co.     He  could  not,  for  they  were  a  fiction. 

The  Jasper  Trust  Company  instituted  these  two  suits, — the 
one  against  the  railroad  company  for  the  nondelivery  of  the 
30  bales  of  cotton.  This  suit,  under  the  trial  court's  ruling, 
terminated  in  favor  of  the  defendant.  The  facts  were  all 
agreed  on,  and  at  the  written  request  of  the  defendant,  the 
railroad  company,  the  court  charged  the  jury  that,  if  they  be- 
lieved the  evidence,  they  should  find  for  the  defendant.  They 
so  found. 

There  can  be  no  question  that  before  February  28,  1881, 
the  trust  company  was  without  right  to  maintain  this  action. 
Advancing  money  on  a  false  bill  of  lading  given  by 
'r'l'dl  **'^'"  *^®  railroad's  agent  would  iave  placed  them  upon 
MegotiaMiHj.  ^^  higher  ground  than  the  person  to  whom  it  was 
improperlv  issued  would  have  occupied.  It  was  in 
no  sense  a  negotiable  instrument.  Moore  v.  Bobinson,  62 
Ala.  537. 

On  February  28,  1881  (^Sess.  Acts,  p.  133),  the  act  was  ap- 
proved,  *'  to  prevent  the  issue  of  false  receipts,"  etc.  The 
principles  of  that  statute  have  earned  into  the  Code  of  1886, 
commencing  with  section  1175.    We  quote  from  section  1179: 
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« If  any  common  carrier,  not  having  received  things  or  prop- 
erty for  carriage,  shall  give  or  issne  a  bill  of  lading,  or  re- 
ceipty  as  if  such  things  or  property  had  been  received,  *  *  * 
such  carrier  *  *  *  or  person  is  liable  to  any  person  injured 
thereby  for  all  damages,  immediate  or  consequential,  there- 
from resulting." 

An  argument,  prepared  with  great  labor  and  research,  has 
been  submitted  by  the  appellee.  Its  contention  is  that,  while 
D.  B.  Sandford  was  the  accredited  depot  agent  to  execute 
bills  of  lading  for  freight  to  be  transported  on  the  railroad, 
he  had  no  authority  to  execute  such  bills  unless  the  thing  or 
merchandise  to  be  transported  was  in  fact  received ;  that,  as 
the  cotton  specified  in  the  bill  of  lading  was  not  received^ 
Sandford  transcended  his  delegated  authority  when  he  gave 
the  receipt,  and  fastened  no  liability  on  the  railroad  company. 
This  ingenious  argument  is  followed  by  many  citations  of 
authority. 

In  the  absence  of  our  statute,  the  foregoing  argument 
would  be  conclusive.  The  bill  of  lading  not  being,  in  any 
sense,  a  negotiable  instrument,  the  indorsee  could  assert  no 
greater  rights  than  the  indorser  could  have  asserted.  2  Am. 
&  Eng.  Enc.  Law,  241,  and  notes.  The  argument  claims  that 
our  statute  has  wrought  no  change  in  this  rule. 

It  seems  to  us  that  a  full  answer  to  this  contention  is  found 
in  the  fact  that  such  interpretation  would  prac- 
tically  annul  that  part  of  the  statute  which  we  have  carrier.  * 
copied.  Corporations  are  artificial  entities  or 
things,  and  can  act  onlv  through  human  agency.  Deny  to 
them  this  agency,  and  they  are  left  without  power  to  do  any 
act  or  to  achieve  any  result  The  depot  agent,  in  executing  a 
bill  of  lading,  is  the  railroad  company  speaking  through  him. 
His  delegated  power  is  restricted,  it  is  true,  for  he  is  authorized 
to  receipt  for  freight  only  when  the  freight  is  actually  deliv- 
ered to  the  railroad.  But  agents  are  sometimes  false  to  their 
trusts,  and  injury  to  innocent  outsiders  is  the  consequence. 
It  was  this  which  rendered  the  statute  under  consideration 
necessary,  an^  caused  its  enactment.  The  legislature  real- 
ized that  carriers  or  their  agents  might  be  negligently  or  in- 
tentionally derelict,  and  that  damage,  immediate  or  conse- 
quential, might  result  therefrom.  To  visit  the  loss  thus  oc- 
casioned on  the  carrier  was  simply  placing  the  penalty  where 
personal  fault,  or  that  of  an  agent,  had  caused  the  injury  to  be 
inflicted.  Not  to  give  the  statute  this  interpretation  is  to 
deny  to  it  all  operation  when  a  corporation  is  tne  carrier.  Its 
whole  intention  was  to  punish  and  prevent  the  giving  of  a 
bill  of  lading  when  the  property  or  thing  was  not  in  fact  re- 
ceived for  transportation ;  and,  if  we  limit  the  carrier's  lia* 
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bility  to  cases  in  vhich  the  property  or  thing  receipted  for  is 
actaallj  received,  do  we  not  leave  the  statute  without  any  pur- 
pose to  be  accomplished  ?  Its  language  is  :  "  Not  having  re- 
ceived things  or  property  for  carriage,  shall  give  or  issue  a 
bill  of  lading,  or  receipt,  as  if  such  things  or  property  had 
been  received."  This  makes  the  statute  precisely  applicable 
to  the  case  we  have  in  hand,  and  not  to  give  it  such  construc- 
tion would  be  to  deny  it  all  operation  as  against  corporations. 

Our  statute  was  preceded  by  statutes  on  the  same  subject 
alike  in  England  and  in  many  of  the  states  of  this  Union.  See 
them  referred  to  in  2  Am.  &  Eng.  Enc.  Law,  241,  242,  and 
notes.  It  was  enacted  to  prevent  frauds  sometimes  perpe- 
trated through  spurious  bills  of  lading.  It  was  not  intended 
to  make  them  negotiable  instruments,  like  bills  of  exchange. 
Though  transferable  ^'  by  indorsement  and  delivery,  it  does 
not  follow  that  all  the  consequences  incident  to  the  indorse- 
ment of  bills  and  notes  before  maturity  ensue,  or  are  intended 
to  result,  from  such  negotiation."  The  statute  must  not ''  be 
construed  as  altering  the  common  law,  or  as  making  any  in- 
novation therein,  further  than  the  words  import"  Shaw  v. 
Railroad  Co.,  101  U.  S.  557. 

A  bill  of  lading  regular  on  its  face,  and  issued  by  a  carrier 
or  its  authorizea  agent,  is  a  certiticate  that  the  person  to 
whom  it  is  issued  is  the  shipper  of  the  property  or  goods 
therein  described,  and  that  they  really  exist,  and  are  subject 
to  the  order  and  direction  of  the  shipper,  unless  the  bill  of 
lading  furnishes  notice  that  such  is  not  the  fact ;  and  our  stat- 
ute is  authority  for  an^  one  to  deal  with  the  person  to  whom 
such  bill  of  lading  is  issued,  on  the  basis  and  postulate  that 
the  property  or  goods  in  fact  exist,  are  in  the  possession 
of  the  carrier,  and  subject  to  the  conditions  expressed  in  the 
bill  of  lading.  Any  one  to  whom  such  bill  of  lading  is  in- 
dorsed and  transferred  by  the  person  to  whom  it  was  issued, 
and  who  parts  with  value  and  becomes  the  innocent  holder  of 
it  without  notice,  may  hold  the  carrier  responsible  for  the 
truth  of  its  recitals,  and  for  damages  to  the  extent  he  may 
have  advanced  on  the  faith  of  its  genuineness  and  truth  as  a 
bill  of  lading.  Code  1886,  §  1179,  last  clause.  As  between 
the  railroad  company  and  any  one  who  shows  himself  a  bona- 
fide  transferee  and  purchaser  of  the  bill  of  lading,  the  corpo- 
ration is  estopped  from  denying  that  it  received  and  holds  the 
cotton  specified  in  the  receipt. 

Still,  as  we  have  said,  such  indorsed  bill  of  lading  is  not 
raised  to  the  elevated  plane  of  bills  of  exchange  and  other 
negotiable  instruments.  A  bill  of  exchange  payable  to  a  ficti- 
tious person  may,  under  some  circumstances,  be  negotiable, 
and  the  holder,  if  without  notice  and  for  value,  may  be  pro- 
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tected  against  defences,  original  or  intermediate.  1  Daniel, 
Neg.  Inst  §  136  e^  seq.  This  principle,  however, 
cannot,  and  does  not,  apply  to  bills  of  lading,  ^'^•••"•w© 
They  are  not  transferable  by  delivery,  and  posses-  wn'ijf  hld?«g. 
sion  of  t]iem  by  any  person,  of  whose  ownersliip  the 
writing  furnishes  no  proof,  raises  no  presumption  of  change 
of  property  in  the  thing  receipted  for.  The  statute  makes  no 
express  provision  for  their  indorsement  or  transfer,  but  it  is 
alike  natural  and  reasonable  that  any  one  who  claims  to  have 
succeeded  to  the  ownership  of  the  chattels  or  things  expressed 
in  the  writing  must  furnish  the  proof  of  such  changed  owner- 
ship. Indorsement  will  accomplish  this.  Who  can  indorse  ? 
Only  the  person  to  whom  the  bill  of  lading  is  given, — the 
person  the  paper  declares  to  be  the  owner  and  shipper,  or  his 
authorized  agent.  The  power  exists  in  no  one  else ;  and  if  any 
outsider,  having  no  autnority  therefor,  attempt  to  indorse  or 
otherwise  transfer  it,  no  title  or  right  to  the  property  or  things 
therein  expressed  is  thereby  transferred  or  incumbered.  It 
is  unlike  a  bill  of  exchange  or  negotiable  note  which  is  per- 
verted to  a  use  other  than  that  to  which,  by  the  terms  of  the 
agency,  it  was  alone  authorized  to  be  applied.  Saltmarsh  v. 
Tuthill,  13  Ala.  390. 

The  question  then  comes  up,  Who  can  transfer  a  bill  of 
lading,  or  incumber  it,  so  as  to  vest  a  title  or  right  in  the 
transferee  ?    Manifestly,  this  can  be  done  only  by  the  person 
to  whom  it  is  issued,  or  with  his  authority.     If  a 
stranger  obtain  unauthorized  possession  of  it,  and  ?"*'  ^L*!". 
pervert  it  to  unauthorized  uses,  no  one  who  trusts  q^ire. 
such  stranger,  and  parts  with  value  on  the  strength 
thereof,  can  claim  damages  of  the  carrier  for  the  injury  he 
may  thereby  have  suffered.  It  would  beh  is  own  fault  and  lolly 
if  he  dealt  with  one  having  no  authority  in  the  premises.     He 
should  have  inquired. 

The  bill  of  lading  in  the  present  case  was  issued  to  a  ficti- 
tious firm.  There  was  no  such  company  as  B.  H.  Sandford 
&  Go.  That  name  indorsed  on  the  bill  of  lading  imported 
nothing, — represented  nothing.  The  Jasper  Trust  Company 
acquired  no  rights  from  R.  H.  Sandford  &  Co.,  for,  being  only 
an  imaginary  firm,  it  could  neither  have  nor  transfer  rights. 
The  bill  of  lading  being  drawn  in  favor  of  the  person  or  firm 
having  no  real  existence,  how  could  it  confer  any  rights  on  an- 
other ?  Manifestly,  having  no  existence,  it  neither  did  nor 
could  confer  righi^ ;  neither  did  nor  could  indorse  the  bill  of 
lading;  and  the  Jasper  T^ust  Company,  acquiring  no  rights 
save  those  conferred  on  it  by  the  indorsement,  was  necessarily 
put  on  inquiry  as  to  who  were  K.  H.  Sandford  &  Co.  That 
mquiry  would  have  led  to  the  discovery  that  there  was  in  fact 
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no  such  firm,  but  that  it  was  a  fiction  and  a  myth.  The  rail- 
road company  has  done  the  Jasper  Trust  Company  no  legal 
wrong  of  which  the  L  tter  company  can  complain.  Its  failure 
to  inform  itself  whether  there  was  such  a  firm  as  B.  H.  Sand- 
ford  &  Co. — its  failure  to  obtain  an  indorsement  of  the  bill  of 
lading  from  the  person  or  firm  to  which  it  was  issued — is  a 
bar  to  any  claim  of  damages  it  may  assert  against  the  rail- 
road company. 

The  second  suit  was  against  the  express  company,  to  recover 
the  money  intrusted  to  it.    We  have  seen  that  the  trust  com- 

1)any  or  bank  was  made  the  victim  of  fraud  and  false  pretence, 
s^o  30  bales  of  cotton  were  in  fact  delivered  to  the  railroad 
company,  and  there  was  no  such  firm  or  company  as  B.  H. 
Saudford  &  Co.  If  there  had  been  such  a  company,  and  the 
express  company  had  delivered  the  package  of  money  to  it 
before  notice  given  not  to  pay,  then  the  express  company 
would  have  performed  its  whole  contract,  and  the  trust  com- 
pany would  DC  without  remedy.  Such  is  not  this  case.  Yar- 
borough  V.  Wise,  5  Ala.  292 ;  Wilson  v.  Sergeant,  12  Ala. 
778. 

In  the  first  of  these  cases — that  of  the  Kansas  City,  Mem- 
phis &  Birmingham  Bailroad  Company — the  facts  were  agreed 

Liabiutjof  ^^9  ^^^  ^^  ^^^  admitted  there  was  no  such  firm 
eonpMjfbr  as  B.  H.  Saudford  &  Co.  There  was  no  agree- 
mo«ey  en-  meut  in  the  case  against  the  express  company  as 
iMzzied.  ^^  what  the  facts  were.     It  was  tried  on  testimony 

adduced.  We  have  examined  the  transcript  with  care,  and 
have  narrowly  scrutinized  the  testimony,  all  of  which  is  set 
out  in  the  bill  of  exceptions.  The  proof  is  full  that  D.  B. 
Saudford,  the  agent,  did  all  the  writing  and  corresponding 
which  purports  to  have  been  done  in  the  name  of  B.  H.  Sand- 
ford  &  Co.  The  proof  is  quite  full  that  there  was  no  such 
firm  as  B.  H.  Saudford  &  Co.,  while  there  was  not  a  semblance 
of  proof  that  there  was,  or  ever  had  been,  such  company.  We 
make  this  statement  because  it  constitutes  an  important  factor 
in  pronouncing  on  one  or  more  of  the  charges  requested. 

According  to  the  testimony,  if  believed,  the  simple  and 
naked  facts  of  this  case  may  be  summarized  as  follows : 
Through  the  fraud  and  false  pretence  of  D.  B.  Saudford,  the 
Jasper  Trust  Company  was  induced  to  deliver  its  money  to 
the  Southern  Express  Company  to  be  carried  and  delivered  to 
B.  H.  Saudford  &  Co.  at  SuUigent.  The  express  company  re- 
ceived and  receipted  for  the  package,  carried  it  to  SuUigent, 
where  it  was  received  by  the  express  company's  agent,  and  by 
him  converted  and  embezzled.  The  express  company  has 
never  performed  the  contract  it  entered  into,  by  paying  the 
money  to  B.  H.  Saudford  &  Co.^or  to  anyone  else  authorized 
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to  receive  it.  The  present  suit  is  brought  to  recover  that 
money  as  still  constructively  in  the  possession  of  the  express 
company. 

It  is  elementary  law  that  if  one,  through  mistake  of  fact, 
false  representation,  or  fraud,  obtain  money  from  anothei',  an 
action  lies  to  recover  it  back,  on  the  simple  principle  that  the 
one  has  money  which  ex  aequo  et  bono  belongs  to  another.  2 
Daniel,  Neg.  Inst  §  136  et  seq;  Bish.  Cont.  §  226 ;  1  Pars. 
Cont.  bottom  page  496;  3  Hand.  Com.  Paper,  §  1485;  Ruth- 
erford V.  Mclvor,  21  Ala.  750 ;  1  Brick.  Dig.  p.  140,  §  72  ;  Wil- 
son V,  Sergeant,  supra.  So,  if  money  be  transmitted  through 
fraudulent  procuration,  and,  while  the  money  is  in  transit,  the 
fraud  is  discovered,  and  the  bearer  or  carrier  is  notified  not 
to  deliver,  then  such  bearer  or  carrier  becomes  the  custodian 
of  the  money  for  the  use  and  benefit  of  him  who  remitted  it, 
and  is  liable  to  account  to  him  therefor.  But,  after  de- 
livery, demand  and  notice  come  too  late.  The  rule  in  such 
case  is,  to  this  extent,  analogous  to  that  which  obtains  in 
stoppages  in  transitu.  2  Am.  &  Eng.  Enc.  Law,  855 ;  Bish. 
Cont.  §  802. 

That  part  of  the  court's  general  charge  to  which  exception 
was  reserved  is  in  precise  accordance  with  our  views,  and  is  free 
from  error.  For  the  same  reason  the  first  charge  asked  was 
rightly  refused.  The  second  charge  asked  was  abstract,  in 
that  there  was  no  testimony  to  support  it.  No  testimony  of- 
fered tended  to  show  that  D.  B.  Sandford  was  a  member  of 
the  firm  of  K  H.  Sandford  &  Co.,  or  in  fact  that  there  was 
such  firm.  It  was  proved  to  be  fictitious.  This  charge  was 
rightly  refused  for  this  reason.  3  Brick.  Dig.  p.  113,  §  106. 
There  is  nothing  in  the  other  charges. 

On  the  case  made  by  the  testimony,  giving  full  weight  to 
everything  claimed  by  defendant  as  in  its  favor,  the  trial 
court  would  have  been  justified  in  giving  the  general  charge 
in  favor  of  the  plaintiff.  Such  being  the  case,  we  will  not  in- 
quire  specially  into  the  court's  rulings  in  receiving  testimony 
offered  by  plaintiff.  Whether  some  portion  of  it  was  material 
or  not,  it  neither  strengthened  plaintiff's  case  in  any  material 
point,  as  shown  by  the  unchallenged  testimony,  nor  could  it 
weaken  the  defense  attempted  to  be  made.  In  such  condi- 
tions  it  is  not  a  reversible  error  to  receive  illegal  testimony. 
Seymour  v.  Farquhar,  93  Ala.  292,  and  authorities  cited. 

It  is  not  intended,  in  what  we  have  stated,  to  affirm  that 
illegal  testimony  was  received  in  this  case.  The  fundamental 
fact  on  which  plaintiffs  right  of  recovery  depended  was  D.  R. 
Sandford's  machinations,  through  which  he  deceived  the  Jas- 
per Trust  Company,  and  induced  it  to  remit  its  money  to  the 
mythical  B.  H.  Sandford  &  Co.     Every  step  taken  in  that 

61  A.  &  E.  K.  Cas.— 1 1 
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chainwork  was  part  and  parcel  of  the  fraud  be  so  successfully 
designed  and  perpetrated.  It  cannot  be  questioned  that  every 
act  done  wbicn  contributed  to  the  consummation  of  the  par- 
ticular wrong  complained  of  in  this  case  was  material  and  per- 
tinent testimony  to  go  before  the  jury. 

There  is  no  error  in  either  of  the  records,  and  each  of  the 
judgments  must  be  ai&rmed. 

Affirmed. 

Coleman,  J.,  not  sitting. 
McClellan,  J.,  dissenting. 

Nature  of  Bill  of  Lading— Negotiability— Rights  of  Bona-fide  Holders.— 
See  Lelande  v.  His  Creditors  (La.),  45  Am.  &  Eog.  R.  Gas.  801,  and  note 
808. 

Bills  of  Lading— Liability  of  Carrier  to  Bona-fde  Holder — Negligence  of 
Carrier  in  Permitting  Irregular  Business  Methods  by  Shipper, — In  Walters  v. 
Western  &  A.  R.  Co.  (U.  S.  Cir.  Ct,  N.  D.  Ga.,  Feb.  17.  1893),  56  Fed. 
Rep.  869,  it  appeared  that  merchants  in  Atlanta  were  engaged  in  business 
on  the  line  of  the  defendant's  road  at  a  place  where  a  station  had  been  es- 
tablished for  their  benefit,  and  one  of  the  firm  appointed  agent  thereat ; 
that  the  business  of  the  station  was  really  carried  on  in  the  oflUce  of  the 
firm  at  Atlanta;  that  there  never  was,  as  to  any  shipment  of  goods,  any 
actual  transfers  of  bills  of  lading  ;  that  the  bills  of  lading  were  used  as 
collaterals  by  the  firm  for  the  purpose  of  borrowing  money  and  otherwise; 
that  the  course  of  business  attempted  by  the  firm  was  irregular  and  calcu- 
lated to  deceive  and  impose  on  persons  dealing  with  the  firm ;  that  these 
facts  seemed  to  have  been  within  the  knowledge  of  the  ofiicials  of  the 
road,  especially  of  the  general  freight  agent,  and  it  was  held  that  the 
company  was  liable  to  innocent  holders  of  such  bills,  because  of  its  negli- 
gence in  permitting  transactions  of  that  nature.  Distinguishing  FriedltLnder 
V.  Railway  Co.,  130  U.  S.  416,  40  Am.  &  Eng.  R.  Caa.  70. 

Negligence  of  Holder — Failure  to  Notify  Carrier  of  Transfer — Allowing  Third 
Parties  to  Control  Shipments — In  National  Bank  of  Piioeoixville  v.  Phila- 
delphia <&  R.  R.  Co..  163  Pa.  St.  467,  it  appeared  that  a  bank  received  a  bill 
of  lading  made  to  the  order  of  the  consignors,  with  an  attached  draft  drawn 
on  the  purchasers  of  the  goods  covered  oy  the  bill  of  lading;  that  the  bill 
contained  a  direction  to  notify  such  purchasers;  that  the  purchasers  there- 
upon drew  a  new  draft  upon  one  to  whom  they  had  proposed  to  sell  their 
goods;  that  such  new  draft  was  discounted  by  the  bank,  and  the  proceeds 
placed  to  the  purchasers'  credit;  that  the  purchasers  then  drew  a  check  on 
this  deposit  for  the  amount  of  the  original  draft,  which  check  they  delivered 
to  the  bank,  but  failing  to  sell  the  goods  to  the  person  to  whom  the  second 
draft  was  drawn,  sold  them  to  other  parties,  to  whom  they  directed  the 
railroad  company  to  deliver  the  ^oods;  that  the  bank  never  notified  the  rail- 
road company  that  it  had  possession  of  the  bill  of  lading,  nor  had  the  railroad 
company  any  knowledge  of  its  existence,  and  the  purchasers  subsequently 
failed  and  did  not  pay  the  second  draft,  and  it  was  held  that  the  company 
was  not  liable  to  the  bank  for  the  goods,  and  that  the  action  of  the  bank 
in  retaining  the  bill  of  lading  without  notice  to  the  company,  and  in  per- 
mitting the  purchasers  to  assume  the  position  of  consignors,  and  to  direct 
and  control  the  movement  of  the  goods,  was  of  such  a  negligent  character 
as  to  relieve  the  company  of  its  liability  upon  the  bill  of  lading. 
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Liability  of  Carrier  to  Assignee  of  Bill  of  Lading  Where  Delivery  for 
Transportation  is  Not  Complete. — A  carrier  is  *Dot  liable  to  tlie  asBignees 
of  a  bill  of  lading  for  cotton  for  the  loss  of  such  merchandise,  where,  at 
the  time  of  the  signing  of  the  bill  the  cotton  remains  in  the  shipper^s  hands 
for  the  purpose  of  being  compressed,  for  his  account,  and  is  destroyed  by 
fire  before  its  delivery  to  the  carrier  is  consummated,  although  the  assignees 
had  no  notice  of  the  agreement  nor  of  the  course  of  dealing  between  the 
shipper  and  the  carrier. 

Error  to  the  United  States  court  for  the  northern  district  of  Texas. 

The  defendants  in  error  (plaintiffs  below)  sued  in  the  cir- 
cuit court  of  Hunt  county,  Tex.,  to  recover  the  value  of  200 
bales  of  cotton,  alleged  to  have  been  shipped  from  Green- 
ville, Tex.,  to  Liverpool,  England,  the  shipments  ^^ 
having  been  evidenced  by  two  bills  of  lading,  each       *** 
for  100  bales  of  cotton. 

On  application  of  the  defendant  below,  the  case  was  re- 
moved to  the  circuit  court  of  the  United  States,  for  the  north- 
ern district  of  Texas.  After  filing  the  record  in  that  court, 
the  pleadings  were  amended.  The  amended  answer  set  up 
the  following,  among  other,  special  defenses  on  behalf  of  the 
company : 

"First.  That,  while  it  is  true  that  it  had  issued  certain  bills 
of  lading  for  said  cotton,  said  cotton  had  not  yet,  in  deed  and 
in  truth,  been  delivered  to  it.  It  was  the  habit  and  the  cus- 
tom of  defendant,  and  well  known  to  the  plaintiffs  to  be  such, 
after  cottons  were  placed  on  the  platforms  at  the  compress  in 
Greenville,  before  the  same  was  compressed,  it  would  issue 
bills  of  lading  therefor  to  consignors  desiring  to  ship.  Said 
cottons  would  be  delivered  to  the  compress  for  the  purpose 
of  compressing,  and  that,  at  the  time  they  were  so  delivered 
to  it,  the  superintendent  of  the  compress,  or  the  agent  of  the 
compress,  would  check  out  such  cottons  intended,  and  the 
shipper  would  make  out  a  bill  of  lading,  which  would  be  O. 
K.'d  by  the  superintendent  of  the  compress  or  its  agent,  and 
afterwards  it  would  be  brought  to  the  agent  of  the  defendant, 
and  by  him  signed  up,  and  defendant  would  actually  receive 
said  cotton  only  after  it  was  compressed  and  delivered  upon 
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its  cars.  This  course  was  pursued  as  a  matter  of  convenience 
by  the  compress  company  and  the  shipper,  but  it  was  not  in- 
tended, by  either  the  shipper  or  the  defendant,  that  the  lia^ 
bility  of  the  defendant  should  attach  until  the  cotton  was 
actually  deliyered  upon  its  cars.  This  custom  was  well 
known  to  the  plaintins,  George  H.  McFadden  &  Bro.,  and  to 
A.  Fulton  &  Co.,  and  the  bills  of  lading  were  made  out,  ac- 
cording to  this  custom,  by  A.  Fulton  &  Co.,  as  herein  shown,, 
and  accepted  by  A.  Fulton  &  Co.,  according  to  such  custom. 
At  the  time  said  bills  of  lading  were  made,  the  cotton  was  in 
the  hands  of  the  compress,  according  to  the  custom  aforesaid^ 
and  had  never  been  delivered  to  defendant,  the  defendant's 
liability  as  a  common  carrier  had  never  been  attached,  nor 
had  any  liability  attached;  but  said  cotton,  while  it  was  in 
the  hands  of  the  compress  company,  was  wholly  destroyed  by 
fire,  and  never  came  to  the  hands  of  defendant.  Defendant 
says  said  cotton  was  placed  on  said  platform  at  said  compress 
for  the  purpose  of  being  compressed  by  A.  Fulton  &  Co.; 
that  they  well  knew,  intended,  and  expected  said  cotton 
should  be  compressed  before  it  was  shipped.  Said  cotton^ 
while  at  the  compress,  was  under  the  control  of  A  Fulton  <k 
Co.  or  their  agent,  the  compress  company." 

The  answer  thereupon  proceeded  to  set  out  other  matters^ 
to  which  it  is  unnecessary  to  refer. 

The  plaintiff  replied  to  the  amended  answer,  and  excepted 
to  the  tirst  count,  as  follows : 

"And  they  specially  except  to  the  first  count  in  defendant's 
special  answer,  in  so  far  as  the  same  attempts  to  set  up  a  cub- 
tom  of  the  manner  of  receiving  cotton  and  issuing  bills  of 
lading,  because  the  same  does  not  show  that  the  custom  was 
such  as  is  recognized  and  binding  in  law,  but  attempts  to  set- 
up a  custom  which  is  contrary  to  law,  and  because  the  same 
does  not  show  that  it  was  such  a  custom  as  would  relieve  the 
defendant  from  liability  on  a  contract  in  writing." 

The  reply  then  proceeded  to  except  to  other  parts  of  the 
defendant's  answer. 

The  court  sustained  the  plaintiffs'  exception  to  the  first- 
count  of  the  amended  answer,  to  which  imling  exception  was 
reserved.  Thereupon  the  facts  were  stated  to  be — First,  that 
the  biUs  of  lading  had  been  issued  to  Fulton  &  Co. ;  second,, 
that  they  were  assigned  to  the  plaintiffs ;  third,  that  the  value 
of  the  cotton  was  $8,647.83  at  the  time  it  was  destroyed,  and 
that  the  defendant  had  never  paid  therefor. 

Upon  this  evidence,  the  case  was  submitted  to  the  court 
without  a  jury,  and  the  court  found  for  the  plaintiffs,  and 
gave  judgment  for  the  value  of  the  cotton.  The  case  is 
brought  here  by  writ  of  error. 
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James  Hagerman,  for  plaintiff  in  error. 

Geo.  Wharton  Pepper  and  J.  Bayard  Henry ^  for  defendants 
in  error. 

Mr.  Justice  White,  after  stating  the  case,  delivered  the 
opinion  of  the  court 

Many  questions  were  discussed  at  bar  which  we  deem  it 
unnecessary  to  notice,  as  we  consider  that  the  whole  case  de- 
pends upon  the  correctness  of  the  judgment  of  the  court  below 
m  sustaining  the  exception  to  the  first  defense  in  the  amended 
answer.  That  defense  averred  that  the  cotton  for  which  the 
bills  of  lading  were  issued  was  never  delivered  to  the  carrier ; 
that,  by  a  custom  or  course  of  dealing  between  the  carrier 
and  the  shipper,  it  was  understood  by  both  parties  that  the 
cotton  was  not  to  be  delivered  at  the  time  the  bills  of  lading 
were  issued,  but  was  then  in  the  hands  of  a  compress  com- 
pany, which  compress  company  was  the  agent  of  the  shipper ; 
and  that  it  was  the  intention  of  the  parties,  at  the  time  the 
bills  of  lading  were  issued,  that  the  cotton  should  remain  in 
the  hands  of  the  compress  company,  the  agent  of  the  shipper^ 
for  the  purpose  of  being  compressed,  and  that  this  custom 
was  known  to  the  plaintiffs  and  transferees  of  the  bills  of  lad- 
ing.* and  that,  while  the  cotton  was  so  in  the  hands  of  the 
compress  company,  the  agent  of  the  shipper,  and  before  de- 
livery to  the  carrier,  it  was  destroyed  by  fire. 

All  of  these  allegations  in  the  answer  were,  of  course,  ad- 
mitted by  the  exception,  and  therefore  the  case  presents  the 
simple  question  of  whether  a  carrier  is  liable  on  a  bill  of  lad- 
ing for  property  which,  at  the  time  of  the  signing 
of  the  bill,  remained  in  the  hands  of  the  shipper  lUbiiityof 
for  the  purpose  of  being  compressed  for  the  ship-  «*rri«r« 
per's  account,  and  was  destroyed  by  fire  before  the 
delivery  to  the  carrier  had  been  consummated.  The  elemen- 
tary rule  is  that  the  liability  of  a  common  carrier  depends 
upon  the  delivery  to  him  of  the  goods  which  he  is  to  carry. 
This  rule  is  thus  stated  in  the  text-books:  "The  liability  of 
a  carrier  begins  when  the  goods  are  delivered  to  him  or  his 
proper  servant  authorized  to  receive  them  for  carriage." 
Bedf.  Carr.  80.  "  The  duties  and  the  obligations  of  the  com- 
mon carrier  with  respect  to  the  goods  commence  with  their 
delivery  to  him,  and  this  delivery  must  be  complete,  so  as  to 
put  upon  him  the  exclusive  duty  of  seeing  to  their  safety. 
The  law  will  not  divide  the  duty  or  the  obligation  between  the 
carrier  and  the  owner  of  the  goods ;  it  must  rest  entirely  upon 
the  one  or  the  other ;  and,  until  it  has  become  imposed  upon 
the  carrier  by  a  delivery  and  acceptance,  he  cannot  be  held 
responsible  for  them."     Hutch.  Carr.  82. 

This  doctrine  is  sanctioned  by  a  unanimous  course  of  Eng- 
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lish  and  Americau  decisions.  The  Freeman  v.  Buckingham, 
18  How.  182 ;  The  Lady  Franklin,  8  Wall.  325 ;  The  Delaware, 
14  Wall.  579;  Pollard  v.  Vinton,  105  U.  S.  7;  Railway  Co.  v. 
Knight,  122  U.  S.  79,  30  Am.  &  Eng.  K.  Cas.  88 ;  Friedlander 
V.  Railway  Co.,  130  U.  S.  423,  40  Am.  &  Bug.  R.  Cas.  70 ;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  v.  Commercial  Union  Ins.  Co.,  139 
U.  S.  239,  49  Am.  &  Eng.  R.  Cas.  137 ;  Barron  v.  Eldredge, 
100  Mass.  455 ;  Moses  v.  Railroad  Co.,  4  Fost.  (N.  H.)  71 ; 
Brind  v.  Dale,  8  Car.  &  P.  207;  Selway  v.  Holloway,  1  Ld. 
Raym.  46 ;  Buckman  v.  Levi,  3  Camp.  414 ;  Leigh  v.  Smith,  1 
Car.  &  P.  638 ;  Grant  v.  Norway,  10  C.  B.  665 ;  Hubbersty  v. 
Ward,  8  Exch.  331 ;  Coleman  v.  Riches,  29  C.  B.  323.  Indeed, 
the  citations  might  be  multiplied  indefinitely.  * 

While  the  authorities  may  differ  upon  the  point  of  what 
constitutes  delivery  to  a  carrier,  the  rule  is  nowhere  ques- 
tioned that  when  delivery  has  not  been  made  to  the  carrier, 
but,  on  the  contrary,  the  evidence  shows  that  the  goods  re- 
mained in  the  possession  of  the  shipper  or  his  agent  after  the 
signing  and  passing  of  the  bill  of  lading,  the  carrier  is  not 
liable  as  carrier  under  the  bill. 

Of  course,  then,  the  carrier's  liability  as  such  will  not  attach 
on  issuing  the  bill  in  a  case  where  not  only  is  there  a  failure 
to  deliver,  but  there  is  also  an  understandiug  between  the 
parties  that  delivery  shall  not  be  made  till  a  future  day,  and 
that  the  goods,  until  then,  shall  remain  in  the  custody  of  the 
shipper.  Does  the  fact  that  the  plaintiffs  claim  to  be  assign- 
ees of  the  bill  of  lading  without  notice  of  the  agreement  and 
course  of  dealing  between  the  shipper  and  the  carrier  confer 
upon  them  greater  rights,  as  against  the  carrier,  than  those 
which  attach  under  the  bill  of  lading  in  the  hands  of  the  par- 
ties to  whom  it  was  originally  issued,  and  who  made  the 
agreement  ? 

It  is  to  be  remarked,  in  considering  this  question,  that  the 
averment  of  the  answer,  which  was  admitted  by  the  exception, 
charged  that  the  course  of  dealing  between  the  parties,  in 
accordance  with  which  the  goods  were  not  delivered  at  the 
time  of  the  issuance  of  the  bills  of  lading,  but  remained  in 
the  hands  of  the  compress  company,  which  was  the  agent  of 
the  shipper,  was  known  to  the  plaintiffs,  the  holders  of  the 
bills  of  lading.  It  is  clear  that,  whatever  may  be  the  effect  of 
custom  and  course  of  dealing  upon  the  question  of  legal 
liability,  proof  of  such  custom  and  course  of  dealing  would 
have  been  admissible,  not  in  order  to  change  the  law,  but  for 
the  purpose  of  charging  the  plaintiffs,  as  holders  of  the  bills 
of  lading,  with  knowledge  of  the  relations  between  the  parties. 

That  a  bill  of  lading  does  not  partake  of  the  character  of 
negotiable  paper,  so  as  to  transfer  to  the  assignees  thereof 
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the  rights  of  the  holder  of  sach  paper,  is  well  settled.  Said 
this  court  in  Pollard  v.  Vinton,  supra  : 

"  A  bill  of  lading  is  an  instrument  well  known  in  commercial 
transactions,  and  its  character  and  effect  have  been  defined 
bj  judicial  decision.  In  the  hands  of  the  holder  it  is  evidence 
of  ownership,  special  or  general,  of  the  property  mentioned 
in  it,  and  of  the  right  to  receive  said  property  at  the  place  of 
delivery.  Notwithstanding  it  is  designed  to  pass  from  hand 
to  hand,  with  or  without  indorsement,  and  it  is  efficacious  for 
its  ordinary  purposes  in  the  hands  of  the  holder,  it  is  not  a 
negotiable  instrument  or  obligation  in  the  sense  that  a  bill  of 
exchange  or  a  promissory  note  is.  Its  transfer  does  not  pre- 
clude, as  in  those  cases,  all  inquiry  into  the  transaction  in 
which  it  originated,  because  it  nas  come  into  the  hands  of 
persons  who  have  innocently  paid  value  for  it.  The  doctrine 
of  bona  fide  purchasers  only  applies  to  it  in  a  limited  sense. 

'*  It  is  an  instrument  of  a  twofold  character.  It  is  at  once 
a  receipt  and  a  contract.  In  the  former  character  it  is  an 
acknowledgement  of  the  receipt  of  property  on  board  his 
vessel  by  the  owner  of  the  vessel.  In  tne  latter,  it  is  a  con- 
tract to  carry  safely  and  deliver.  The  receipt  of  the  goods 
lies  at  the  foundation  of  the  contract  to  carry  and  deliver. 
If  no  goods  are  actually  received,  there  can  be  no  valid  con- 
tract to  carry  or  to  deliver."  See  The  Lady  Franklin,  8 
Wall.  325. 

The  rule  thus  stated  is  the  elementary  commercial  rule. 
Indeed,  in  the  case  last  cited  this  court  expressed  surprise 
that  the  question  should  be  raised.  These  views  coincide 
with  the  rulings  of  the  English  courts.  The  cases  of  Grant  73. 
Norway,  10  C.  B.  665,  and  Hubbersty  u  Ward,  8  Exch.  330, 
331,  were  both  cases  where  bills-of-lading  were  issued  and 
held  by  third  parties.  The  rule  was  uniform  in  England  until 
the  passage  of  the  bills-of-lading  act  (18  &  19  Vict.  c.  Ill,  § 
3),  making  bills  of  lading  in  the  hands  of  consignees  or  in- 
dorses for  value  conclusive  as  to  shipment. 

Under  these  elementary  principles  we  think  there  was 
manifest  error  below  in  maintaining  the  exception  to  the  first 
count  in  the  amended  answer.  Of  course,  in  so  concluding 
we  proceed  solely  upon  the  admission  which  the  exception  to 
the  answer  necessarily  imported,  and  express  no  opinion  as 
to  what  would  be  the  rule  of  law  if  the  compress  company, 
had  not  been  the  agent  of  the  shipper,  or  if  the  goods  had 
been  constructively  delivered  to  the  carrier  through  the  com- 
press company,  who  held  them  in  the  carrier's  benalf. 

The  judgment  is  reversed,  and  the  case  remanded  for 
further  proceedings  in  accordance  with  this  opinion. 
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Mr.  Justice  Jackson,  not  having  heard  the  argument,  took 
no  part  in  the  decision  of  this  cause. 

Liability  of  Carriers  on  Bills  of  Lading. — See  Jasper  Tmst  Co.  «.  Elansas 
City,  Memphis  &  Birmingham  R.  Co.,  ante  p.  158,  and  note  162. 

Delivery  of  Goods  to  Carrier.— See  Harrell  «.  Burlington  &  Weldon  R 
Co.  (N.  Car.),  42  Am.  A  Eng.  R.  Cas.  417,  and  note  428. 


Smith 

V, 

Southern  Express  Co. 

(Alabama  Supreme  Court,  June  22,  1894.) 

What  Constitutas  an  Acceptance  of  Coods  for  Carriage  "  C  O.  D.'' — 
Effect  of  Failure  of  Carrier  to  Comply  with  Written  Request  of  Consignor^ 
— Plaintiff  sent  to  the  office  of  defendant  a  package  containing  valuables, 
accompanied  with  a  note  giving  the  name  and  address  of  the  consignee,  to- 
gether with  the  letters  **C.  O.  D./^  and  figures  designating  a  sum  of 
money.  Defendant's  agent,  on  taking  the  package,  gave  a  receipt  there- 
for, which  in  nowise  showed  that  the  package  was  to  be  sent  '*C.  O.  D." 
Meldf  that  the  memorandum  sent  with  the  package  was  a  mere  offer  or 
proposition  which  was  not  carried  into  the  bill  of  lading  or  receipt  issued  by 
the  agent,  and  that  the  omission  was  in  legal  effect  a  refusal  or  repudiation 
of  the  offer  or  proposition  of  the  plaintiff. 

Same— Duty  of  Consignor — Effect  of  Taking  and  Retaining  Receipt  for 
Coods  in  Ordinary  Form. — If  plaintiff  desired  to  insist  on  the  carriage  of  the 
package  as  a  ''  C.  O.  D.'*  package,  it  was  necessary  to  have  refused  the  re- 
ceipt, and  to  have  insisted  upon  the  contract  beinff  so  written  as  to  carry 
out  the  intended  object,  but  by  failing  to  do  so,  and  by  accepting  and  re- 
taining the  receipt  as  the  evidence  of  the  contract,  its  terms  could  not  be 
altered  or  varied  by  parol. 

Appeal  from  Montgomery  city  court. 
John  G.  Winter,  for  appellant. 
Tompkins  dt  Tray,  for  appellee. 

Head,  J. — This  was  an  action  on  the  case  by  th  eappelLiit, 
Belle  Smith,  against  the  appellee,  as  a  common  carrier,  to  re- 
cover damages  for  the  failure  of  the  defendant  to  collect,  for 

{)laintiff's  use,  the  sum  of  money  specified,  on  de- 
ivery  to  the  consignee,  of  a  valuable  package 
shipped  by  her,  C.  O.  D.,  to  a  party  in  Little  Rock,  Ark. 

The  plaintiff's  case,  substantially,  is:  That  having  in  her 
possession,  as  a  pledge  to  secure  a  loan  of  $86.75,  some  valu- 
able diamonds  belonging  to  Miss  Ada  McCoy,  of  Little  Rock, 
Ark.,  she  was  requested  by  Miss  McCoy  to  sliip  the  same  to 
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her,  by  express,  0.  O.  D.  the  sum  due  upon  said  loan.  Ac- 
cordingly, she  sent,  by  her  servant,  an  unmarked  package 
containing  the  diamonds,  to  defendant's  office,  with  instruc- 
tions written  on  a  small  piece  of  paper,  as  follows  :  "  Miss  A. 
McCoy,  Little  Eock,  Arkansas,  C.  O.  D.  $86.75." 

That  the  servant  delivered  the  package  to  defendant's  agent, 
iit  its  office  in  Montgomery,  together  with  the  note  of  instruc- 
tions, and  received  from  him  a  receipt,  signed  by  him  for  the 
company,  showing  it  had  received  from  Miss  Belle  Smith  one 
package,  sealed,  addressed  to  Miss  A.  McCoy,  Little  liock, 
Ark.,  and  containing  the  usual  contract  of  afreightment  under 
which  such  goods  are  carried  by  the  defendant 

This  receipt  nowhere  showed  that  it  was  a  C.  O.  D.  package. 
On  the  contrary,  its  terms  were  such  that,  unaffected  by  any 
other  fact,  it  was  defendant's  duty  to  deliver  the  package  to 
the  consignee  upon  the  collection  of  the  freight  charges  onl^. 
The  servant  carried  this  receipt  to  plaintiff^s  house,  and  laid 
it  away  in  a  washstand  drawer  in  plaintiff's  room,  without 
showing  it  to  plaintiff;  and  plaintiff  never  saw  it  until  about 
10  days  afterwards,  when  she  went  to  defendant's  office  and 
inquired  for  the  money,  and  was  informed  by  the  agent  that 
the  package  had  not  been  shipped  C.  O.  D.,  and  had  been  de- 
livered without  the  collection  of  any  money,  he  claiming  that 
the  defendant  had  received  no  instructions  to  ship  C.  O.  D. 

It  was  admitted  that  the  package  had  been  delivered  to 
Miss  McCoy,  at  Little  Bock,  by  the  defendant,  without  the 
collection  of  any  sum  of  money  other  than  the  freight  charges  ; 
and  it  was  shown  that  she  was  insolvent,  and  that  plaintiff 
had,  by  losing  the  pledge,  lost  the  means  of  collecting  her 
debt. 

The  defendant's  case  was  that  it  had  received  no  instruc- 
tions to  ship  C.  O.  D.;  that  it  received  no  such  note  in  writing 
as  the  plaintiff  claimed  ;  and  further  it  is  insisted  that  the  re- 
ceipt it  executed,  as  matter  of  law,  constituted  the  sole  evi- 
dence of  the  contract,  which  could  not  be  contradicted  or 
varied  by  parol. 

It  was  shown  to  be  the  defendant's  custom,  which  was 
known  to  the  plaintiff,  when  goods  were  shipped  C.  O.  D ,  to 
issue  a  receipt  like  that  in  the  present  case,  with  the  letters 
"  C.  O.  D.,"  and  figures  showing  the  amount  to  be  collected, 
written  down  in  the  left-hand  corner  thereof.  When  only 
freight  charges  were  to  be  collected,  the  letter  "  C  "  was  writ- 
ten in  the  same  place.  In  the  present  instance  the  receipt  had 
only  the  letter  "  C." 

The  well-known  meaning  of  "C.  O.  D."  was  admitted  to 
have  been  known  to  both  parties  at  the  time  of  the  shipment. 

The  city  court,  we  suppose,  being  of  the  opinion  that  the 
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receipt  given  by  the  defendant  was  the  sole  evidence  of  the 
contract,  instructed  the  jury  on  written  request,  that  if  they 
EffMt  of  re-  believed  the  evidence  they  must  tind  for  the  defend- 
eeipt.  ant,  to  which  the  plaintiff  excepted.     We  are  of 

opinion  the  ruling  was  correct. 

It  is  undeniable  that  plaintiff  was  charged  with  notice  of  the 
contents  of  the  receipts  which  the  defendant's  agent  delivered 
to  her  servant,  and  that  its  retention  without  objection  was  an 
acceptance  of  it,  on  the  plaintiff's  part,  as  the  evidence  of  the 
contract  between  the  parties.  The  evidence  shows  that  she 
knew  it  was  not  the  form  of  receipt  the  company  was  accus- 
tomed to  give  for  C.  O.  D.  packages,  in  that  it  omitted  the 
letters  "  0.  O.  D."  Conceding  the  written  memorandum  was 
sent  by  the  plaintiff  by  her  servant,  as  contended,  and  that  it 
was  delivered  to  the  agent  by  the  servant,  it  was  a  mere  offer 
or  proposition  which  was  not  carried  into  the  bill  of  lading  or 
receipt  issued  by  the  agent,  which  omission  was,  in  legal  ef- 
fect, a  refusal  or  repudiation  of  the  offer  or  proposition  by  the 
defendant. 

If  the  plaintiff,  then,  desired  to  insist  on  the  carriage  of  the 
package  as  a  C.  O.  D.  package,  it  was  her  duty  to  have  re- 
Duty  of  eon-  fused  the  receipt  as  it  was  written,  and  iusisted 
signor.  upon  the  contract  being  so  written  as  to  carry  out 

that  object.  Thid  she  failed  to  do,  but  accepted  and  retained 
the  receipt  as  the  evidence  of  the  contract,  and  its  terms  can- 
not be  altered  or  varied  by  parol. 

Affirmed. 

"  C.  O.  D."  ShipmentSt — See  Pacific  Express  Co.  v.  Wallace,  infra,  and 
note. 


Pacific  Express  Co. 

V. 

Wallace. 

(Arhanaoi  Supreme  Court,  Jan.  5,  1895.) 

Right  of  Express  Company  to  Limit  its  Liability  for  Goods  Sent  C.  O.  D. 
— An  express  company  may  limit  its  liability  for  ^oods  shipped  **  C.  O.  D." 
to  that  of  a  warehouseman,  while  the  property  is  in  its  possession  for  the 
purpose  of  making  the  collection.  Distinguishing  Railway  Co.  v.  Cravens, 
57  Ark.  112. 

Liability  of  Company  for  Destruction  by  Mob  of  CoodsSent  "C.  O.  D.,'^ 
and  in  its  Warehouse. — Where  goods  sent  **'  C.  O.  D.^'  are  in  possession  of 
an  express  company  under  such  a  contract,  it  is  not  liable  to  the  shipper 
because  of  the  destruction  of  the  goods  by  a  mob  which  broke  into  the 
room  where  the  goods  were  stored. 
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Appeal  from  Crawford  county  circuit  court. 

This  is  a  suit  by  appellee  against  appellant  for  the  yalue  of 
sundry  packages  of  liquors  stolen  and  destroyed,  while  in  the 
possession  of  appellant,  by  a  mob  of  unknown  persons. 

The  cause  was  submitted  to  the  judge,  sitting  as  a  jury,  at 
the  November  term,  1889,  of  the  Crawford  circuit  court,  who, 
upon  findings  of  fact  and  declaration  of  law,  deter- 
miued  the  same  in  favor  of  plaintiff  in  the  sum  of        ■"■• 
$143.65,  and  defendant  appealed,  having  duly  reserved    all 
proper  exceptions. 

ABSTRACT  OF  TESTIMONY. 

It  appears  that  for  a  period  of  29  days  next  previously  to 
the  22d  December,  1888,  plaintiff  from  time  to  time  shipped 
by  defendant,  an  express  company  carrying  articles  on  the 
Little  Bock  &  Fort  Smith  Bailroad  trains,  sundry  jugs  and 

Eackages  of  liquors  from  the  town  of  Van  Buren,  his  place  of 
nsiness,  to  the  small  station  of  Cabin  Creek  on  said  railroad, 
some  60  or  70  miles  distant ;  that  late  in  the  night  of  the  24th 
December,  after  the  articles  mentioned  had  been  securely 
locked  up  in  defendant's  storeroom  in  the  depot  at  the  last- 
named  place,  and  after  its  agent  had  retired  for  the  night,  this 
room  was  broken  into  by  a  mob  of  masked  and  unknown  per- 
sons, and  said  jugs  and  packages  were  all  taken  away  or 
broken  up  and  otherwise  destroyed  ;  that  these  packages  were 
in  defendant's  possession  at  the  time,  and  had  been  from  2 
to  29  days,  the  earliest  received  having  been  received  on  the 
23d  day  of  November. 

It  appears,  also,  that  as  each  package  had  been  received  at 
Cabin  Creek  depot,  the  point  of  destination,  notice  was 
promptly  mailed  to  the  consignee ;  and,  farther,  that  the  con- 
signees were  constantly  on  the  lookout  for  the  arrival  of  these 
packages,  as  was  also  the  local  agent  of  plaintiff  at  Cabin 
Creek,  who  knew  actually  of  tbeir  arrival  in  several  instances 
at  least,  as  he  had  the  defendant's  agent  change  the  consign- 
ment, inserting  other  names  in  the  place  of  the  originals,  and 
that  none  of  the  packages  were  called  for  or  paid  for,  and  that 
the  express  charges  were  not  paid  on  any  oi  them. 

It  appears  from  the  testimony  that  accompanying  each  jug 
or  package  was  a  bill  of  the  same,  inclosed  in  an  envelope 
with  certain  printed  indorsements  thereon  designating  the  ar- 
ticle shipped,  and  the  terms  and  stipulations  of  shipment,  and 
that,  in  carrying  goods,  the  defendant's  business  was  that  of  a 
common  carrier. 

It  appears  from  the  plaintiff's  testimony,  in  addition  to  the 
foregoing,  that   he  and  his  agents   at  Cabin  Creek  ''knew 


172  PACIFIC   EXPRESS  CO.  V.  WALLACE.  [VOL.  61 

the  terms  and  conditions  printed  upon  the  C.  O.  D.  en- 
velopes [the  envelopes  above  referred  to]  ;  that  all  the  pack- 
ages were  to  be  transported  upon  the  terms,  conditions,  and 
agreements  contained  and  printed  upon  the  aforesaid  O.  O.  D. 
envelopes,  which,  with  bill  inclosed,  accompanied  each  jus 
or  package  ":  and  that  the  value  of  the  goods  was  as  alleged 
in  the  complaint. 

It  also  appears  in  evidence  that  these  C.  O.  D.  shipments 
meant  that  the  goods  were  shipped,  but  not  to  be  delivered 
until  paid  for  bj  the  consignees ;  that  defendant  was  to  collect 
and  receive  the  price  of  the  same  for  plaintiff,  and  make  re- 
turns of  the  same. 

The  notices  to  consignees  above  referred  to  were  on  blanks 

filled  out  as  follows,  to  wit :  " ,  18: — .    We  have  received 

to  your  address,  and  hold  at  your  risk, .    Express  charges, 

$ .     Total  collection,  $ .     Please  call  for  same,  and 

present  this  notice,  or  fill  out  the  order  below.     ,  Agent. 

The  Pacific  Express  Company  will  deliver  to ,  or  bearer, 

who  will  pay  all  charges,  and  is  authorized  to  receipt  for  the 
same.    ,  Consignee.     Strangers  must  be  identified." 

On  the  C.  O.  D.  envelopes,  among  other  things,  was  the  fol- 
lowing "  Notice  to  Shippers  ":  "  If  the  money  to  be  collected 
from  the  consignee  on  delivery  of  the  property  described  here- 
in is  not  paid  within  thirty  days  from  the  date  thereof,  the 
shipper  agrees  that  this  company  may  return  said  property  to 
him  at  the  expiration  of  that  time,  subject  to  the  conditions 
of  its  receipts  for  the  shipment;  that  he  will  pay  the  charges 
for  transportation  both  ways ;  and  that  the  liability  of  this 
company,  for  such  property,  while  in  their  possession,  for  the 

Eurpose  of  making  such  collection,  shall   be  that  of  ware- 
ouseman  only." 

At  the  request  of  plaintiff,  the  court  found  the  facts  and  de- 
clared the  law  as  follows: 

FINDINGS  OF  FACTS. 

"  That  the  defendant  was  an  express  company,  and  a  com- 
mon carrier  ;  that  it  received  said  goods,  and  became  liable 
for  the  safe  delivery  of  the  same  to  the  parties  to  whom  the 
same  were  consigned  ;  that  the  liability  of  defendant  was  that 
of  an  insurer ;  and  that  this  liability  as  an  insurer  did  not  cease 
until  it  had  made  a  delivery  of  each  package,  in  good  condi- 
tion, to  each  of  the  respective  parties. 

"  That  the  value  of  the  goods  were  as  stated  in  plaintiff^s 
complaint,  and  that  the  express  company  was  not  entitled  to 
have  credit  for  transportation  of  the  aforesaid  packages  ;  and 
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that  plaintiff  was  entitled  to  6  per  cent  interest  on  each  of 
the  aforesaid  packages  from  December  24,  1888,  to  this  date.'* 

DECaLAEATION  OP  LAW. 

"  That  the  defendant  express  company,  being  a  common 
carrier,  and  an  insurer  for  the  safe  delivery  of  the  goods 
aforesaid,  and  that  having  failed  to  deliver  the  same,  that  it 
was  liable  to  plaintiff  for  the  amount  claimed ;  that  the  plain- 
tiff was  entitled  to  recover  from  said  defendant  express  com- 
pany the  amount  sued  for,  with  interest,  and  that  the  court 
should  find  for  plaintiff." 

To  these  findings  and  rulings  of  the  court  exceptions  were 
duly  taken  and  reserved. 

Clayton^  Brizzolara  cfe  Forrester,  for  appellant. 

Thomas  L,  Wallace,  pro  ae. 

Bunk.  C.J.  (after  stating  the  facts). — It  is  readily  to  be  seen 
that  the  sole  contention  in  this  case  is  whether  defendant  was 
liable  as  a  common  carrier  or  as  a  warehouseman  ;  and,  in  or- 
der to  solve  this  question,  the  inquiry  is,  first,  as 
to  whether  or  not  there  was  a  special  contract  of  **»'»*  <>^«»"J* 
shipment  between  plaintiff  and  defendant,  and,  if  fubuity. " 
so,  was  that  contract  a  lawful  one,  or  one  such  as 
the  plaintiff  voluntarily  made  with  defendant,  or  was  it  a  con- 
tract imposed  upon  plaintiff  by  defendant  in  effect  compelling 
plaintiff  to  ship  on  the  terms  of  the  same,  not  giving  him  the 
choice  of  shipping  on  the  terms  upon  which  the  law  compels 
common  carriers  to  carry  goods  ? 

A  common  carrier  may  make  special  contracts  of  carriage 
with  customers,  and  thus  relieve  himself  of  many  of  the  re- 
sponsibilities imposed  by  the  law,  but  he  cannot  contract 
against  the  consequence  of  his  negligence ;  and  it  is  held  in 
the  case  of  Railway  Co.  v.  Cravens,  57  Ark.  112,  20  S.  W.  803, 
that  he  cannot  limit  his  liability  in  any  respect  by  such  spe- 
cial contract  where  the  shipper  is  not  afforded  an  opportunity 
to  contract  for  the  services  required  of  the  carrier  by  law  with- 
out restrictions.  Upon  the  doctrine  of  this  case,  appellee 
seems  to  rely  to  sustain  his  contention  ;  that  is  to  say,  not- 
withstanding he  shipped  on  the  terms  and  stipulations  in- 
dorsed on  the  envelopes  (one  of  which  was  to  render  the  lia- 
bility of  appellant,  while  the  goods  were  waiting  to  be  called 
for  and  paia  for,  that  of  a  warehouseman  only),  yet  that  such 
special  contract  was  invalid  as  giving  him  no  choice  as  to 
terms  of  shipment.  He  does  not  say  as  much,  but  such  is  ne- 
cessarily to  oe  inferred. 

We  cannot  see  that  the  case  of  Bailway  Co.  v.  Cravens, 
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suprUf  is  applicable  to  the  facts  in  this  case.  There  is  noth- 
ing here  to  indicate  that  appellee  did  not  act  of  his  own  free 
will  in  the  matter  ;  there  is  nothing  to  show  that 
«omp»tt7  for  appellant  sought  to  evade  the  responsibility  which 
dMtrietioB  or  the  law  imposes  upon  it  by  driving  a  hard  bargain 
«oodi  in  ftore-  with  the  appellee.  It  follows,  therefore,  that,  at 
'^■''  the  time  the  goods  were  destroyed,  they  were  in  the 

possession  of  appellant  as  a  warehouseman,  and  that  his  lia- 
bility for  the  same  was  that  of  a  warehouseman  only,  as  stipu- 
lated in  the  implied  contract  of  shipment  between  it  and  the 
appellee.  Now,  since  appellant  was  only  liable  for  a  want  of 
ordinary  care  in  respect  to  its  possession  and  preservation  of 
the  goods,  and  since  there  is  neither  proof  nor  charge  of  neg- 
ligence in  any  degree  against  it,  the  findings  of  the  court 
were  incorrect,  and  consequently  its  declarations  of  law  and 
judgment  were  erroneous. 

The  judgment  is  therefore  reversed,  and  judgment  will  be 
entered  here  for  the  appellant 

"  C.  O.  D."  Shipments.— See  Ooz  «.  Columbus  &  Western  R.  Co.  (Ala.), 
49  Am.  &  Eog.  R.  Cas.  Ill,  and  note  114. 


Hematite  Mining  Co. 

V. 

East  Tennessee,  Virginia  &  Georgia  R.  Co. 

(Georgia  Supreme  Court,  July  17, 1893.) 

Authority  of  Railway  Agent  to  Receipt  for  Goods  Received  for  Transpor- 
tation- Receipt  Issued  Subsequent  to  Transaction  as  Evidence  Against 
Company. — The  general  authority  of  a  railway  agent  to  give  receipts  for 
goods  delivered  for  transportation  extends  only  to  such  receipts  as  are  given 
at  the  time  the  goods  are  delivered,  or  so  near  thereto  as  to  be,  according 
to  business  usage,  a  part  of  the  res  gestae.  Unless  special  authority  be 
shown,  receipts  executed  by  an  agent  several  months  after  the  transaction 
— more  especially  if  litigation  was  then  contemplated,  or  had  become  prob- 
able— are  not  evidence  to  affect  the  company. 

Admissibility  in  Evidence  of  Information  Furnished  by  Railway  Agent  as 
to  Past  Transactions! — Information  furnished  a  witness  by  an  agent  of  a 
railway  company  as  to  the  contents  of  a  record  kept  by  the  company  is  in- 
admissible in  evidence  against  the  company,  when  it  appears  that  the  in- 
formation given  relates  to  transactions  long  past,  and  it  does  not  appear 
that  the  furnishing  of  such  information  was  within  the  scope  of  the 
agent's  employment. 

Competency  of  Witness  to  Testify  from  Memoranda. — Although  the 
plaintiff,  while  a  witness  on  the  stand,  testified  generally  that  he  remem- 
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bered  certain  facts  stated  by  bim,  and  used  certain  books  and  memo- 
rnnda  to  refresh  his  memory  (the  memoranda,  but  not  the  books  being 
then  before  him),  his  evidence  as  to  the  numbers  and  destinations  of 
certain  cars,  and  the  dates  of  their  shipment,  was  inadmissible;  it  further 
appearing  from  his  testimony  that  he  could  state  none  of  these  particulars 
without  referring  to  the  books,  or  to  the  memoranda  he  had  taken  there- 
from, and  that  the  entries  in  the  books  were  sometimes  written  by  himself, 
and  sometimes  by  another  in  his  employ;  it  being  also  apparent  that  at  the 
time  of  testifying  the  witness  was  unable  to  state  which  entries  were  made 
by  himself,  and  which  by  the  other. 

Error  to  Floyd  county  superior  court. 
«/.  F.  UiUyer^  for  plaiutiff  in  error. 

McCtttchen  cfe  Shumate  and  Hoskinson  dk  Harris^  for  defend- 
ant In  error. 

Lumpkin,  J. — 1,  2.  The  plaintiff  sought  to  recover  damages 
for  an  alleged  failure  to  deliver  certain  car-loads  of  ore 
claimed  to  have  been  received  by  the  railway  company  for 
transportation.  If  the  agent  of  the  company  knew  personally 
of  the  delivery  of  the  ore  he  would  have  been  a 
competent  witness  to  prove  the  fact,  and  should  •^■* 
have  been  introduced  lor  this  purpose.  Instead  of  doing  this, 
however,  the  plaintiff  undertook  to  make  out  its  case,  in  part, 
by  tendering  receipts  for  the  ore  executed  by  this  agent  many 
months  after  the  transaction.  The  rejection  of  this  evidence 
is  one  of  the  errors  complained  of. 

In  our  opinion,  the  ruling  of  the  court  below  was  right.    To 
render  such  receipts  admissible,  it  must  affirmatively  appear 
that  they  were  given  at  the  time  the  goods  were  de- 
livered  for  transportation,  or  so  near  thereto  as  to  ^J^^*^    '* 
be,  according  to  business  usage,  a  part  of  the  res 
gestae;  otherwise  they  would  be  the  mere  declarations  of  the 
agent,  not  made  dum  fervet  opiis,  and  therefore  not  binding 
upon  the  company  he  represented.     Under  such  circumstances 
the  agent  of  a  railway  company  has  no  authority  to  bind  it  by 
admissions  of  this  kind,  because  it  is  manifestly  not  within 
the  scope  of  his  authority,  as  agent,  to  make  them.     It  would 
be  very  dangerous  to  receive  in  evidence  against  a  principal — 
whether  an  incorporated  company  or  otherwise — declarations 
of  an  agent,  made  long  after  the  business  in  which  the  agent 
was  acting  had  been  transacted. 

Of  course,  the  individual  is  bound  by  his  own  admissions 
deliberately  made,  even  if  they  relate  to  a  matter  long  past. 
This  is  so  because  he  is  supposed  to  have  in  mind  at  all  times 
his  own  interests,  and,  presumably,  he  will  admit  nothing 
against  his  interests  which  is  not  the  truth.  The  policy  of 
the  law  is  different  with  reference  to  agents,  and  they  can- 
not be  allowed  to  take  away,  either  in  writing  or  otherwise. 
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the  rights  of  their  principals,  concerning  a  matter  with  which 
such  agents  have  long  since  ceased  to  have  any  connection 
whatever.  If,  instead  of  offering  written  receipts,  the  plaintiff 
had  offered  the  parol  declarations  of  the  railway  company's 
agent,  it  is  manifest  that  such  sayings  would  have  been  prop- 
erly excluded  as  mere  hearsay.  The  fact  that  these  declara* 
tions  were  reduced  to  writing,  and  signed  by  the  agent,  does 
not  in  the  least  change  the  principle.  Of  course,  receipts  ob- 
tained at  the  same  time,  not  signed  by  the  agent  at  all,  but 
which  the  plaintiff  proposed  to  show  he  intended  to  sign,  but 
inadvertently  omitted  to  do  so,  could  not  be  received. 

The  case  before  us  affords  an  apt  illustration  of  the  wisdom 
of  the  rule  above  stated.  The  receipts  in  question  were  pro- 
cured from  the  agent  after  the  present  litigation  was  in  actual 
contemplation,  and  for  the  very  purpose  of  being  used  as  evi- 
dence in  this  case.  It  would  have  been  better,  and  more  in 
accord  with  the  rules  of  evidence,  to  put  the  agent  himself  on 
the  stand  as  a  witness,  and  thus  allow  the  company  an  oppor- 
tunity, on  cross-examination,  to  sift  the  correctness  of  his 
statements,  and  to  test  the  reliability  of  his  sources  of  infor- 
mation or  recollection, — a  substantial  right,  of  which  the  com- 
Eany  would  have  been  deprived  if  the  receipts  themselves 
ad  been  received  in  evidence. 

What  has  already  been  said  with  reference  to  the  receipts 
offered  is  also  applicable  to  the  effort  of  the  plaintiff  to  put  in 
AdmiMibUity  ©^i^^J^ce,  by  introducing  its  own  attorney  as  a  wit- 
in  eTideuM  of  uess.  Certain  information  which  had  been  furnished 
inrormatiou  the  latter  by  an  agent  of  the  railway  company  at  a 
^*elit*^  ^^^  point  other  than  the  alleged  place  of  shipment,  as 
to  the  contents  of  a  record  kept  by  the  company 
in  one  of  its  offices  at  that  point ;  it  appearing  that  the  infor- 
mation thus  given  related  to  transactions  long  past,  and  there 
being  nothing  to  show  that  it  was  within  the  scope  of  thia 
agent's  duty  or  authority  to  furnish  such  information,  or  even 
that  he  himself  kept  the  record  in  question,  or  had  then,  or 
had  ever  had,  any  personal  knowledge  of  the  matters  concern- 
ing which  he  spoke. 

The  plaintiff  in  this  case,  though  its  name  would  indicate  it 
was  either  a  corporation  or  a  partnership,really  consisted  of  but 
one  natural  person — Linton  Sparks.  Having  failed  in  every 
Competene  other  Way  to  make  out  his  case,  he  offered  himself 
of  witneu.  ^s  a  witness,  and  undertook  to  testify  from  his  own 
personal  knowledge  to  the  delivery  of  certain  car- 
loads of  ore  to  the  railway  company.  Although  he  testified, 
in  general  terms,  that  he  rememlbered  the  numbers  by  which 
these  cars  were  identified,  their  destinations,  and  the  dates  of 
their  shipment  to  be  as  stated  by  him  on  the  stand,  and  that . 
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he  used  certain  books  and  memoranda  to  refresh  his  memory, 
it  is  apparent  he  did  not  in  fact  have  any  definite  or  distinct 
recollection  concerning  the  matters  about  which  he  spoke. 

He  admitted  on  cross-examination  that  without  the  memo- 
randa "  he  could  not  remember  numbers,  dates,  or  destina- 
tions of  any  particular  car.'*  The  books  which  he  stated  he 
used  to  refresh  his  memory  were  not  before  him  while  testi- 
fying, and  he  relied  solely  upon  memoranda  taken  therefrom. 

It  further  appeared  from  his  testimony  that  the  entries  in 
the  books  were  sometimes  made  by  himself,  and  sometimes  by 
another  in  his  employ,  and  he  was  unable  to  state  which  en- 
tries had  been  made  by  himself,  and  which  by  the  other.  It 
is  therefore  manifest  that,  deprived  of  his  memoranda,  the 
witness  would  have  been  utterly  unable  to  state  anything 
definite  concerning  the  alleged  shipment  of  the  cars,  and  that 
his  professed  recollection  of  the  transaction  really  amounted 
to  nothing.  He  was  simply  undertaking  to  swear  to  the  cor- 
rectness of  information  he  himself  had  derived  solely  by  con- 
sulting certain  books,  and  copying  extracts  therefrom.  Of  the 
reliability  of  the  books  themselves  there  was  no  proof  what- 
soever. If  the  entries  in  the  books  had  all  been  made  by 
himself,  and  he  had  sworn  to  their  correctness,  and  had  stated 
that  he  had,  at  the  time  such  entries  were  made  by  him,  per- 
sonal knowledge  of  the  matters  in  question,  his  testimony 
would  have  been  admissible. 

It  appearing  from  his  own  testimony,  however,  that  some 
of  these  entries  were  made  by  another  person,  and  he  not 
undertaking  to  distinguish  those  entries  from  others  made  by 
himself,  or  to  state  that  he  had  ever  had  any  personal  knowl- 
edge of  the  matters  to  which  they  related,  his  testimony  can 
only  be  characterized  as  being,  to  a  greater  or  less  extent, 
mere  hearsay,  and  utterly  unreliable.  No  reason  appears  why 
the  books  themselves,  together  with  the  proper  proof  of  their 
correctness,  were  not  produced.  Had  this  been  done  the  wit- 
ness might  at  least  have  verified  the  correctness  of  his  state- 
ments based  on  entries  made  by  himself,  and  thus  have  given 
some  force  to  the  assertion  that  his  memory  had  thereby  been 
refreshed. 

We  think  that  his  testimony,  in  the  manner  in  which  it  was 
presented,  was  clearly  inadmissible,  and  that  the  court  prop- 
erly rejected  the  same. 

The  plaintiff  having  entirely  failed  to  make  out  a  case 
against  the  railway  company,  a  nonsuit  followed,  as  a  matter 
of  course. 

Judgment  affirmed. 

Authority  of  Railway  Station  Agents.— See  Easton  v.  Dudley  (Tex.),  46 
Am.  &  En«;.  K.  Cas.  840.  and  note  344. 

61  A.  &  K.  li.  CUS.--12 
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MgGabtt  ei  ciL 

V. 

LouiSYiLLE  &  Nashville  B.  Co. 

(Alabama  Supreme  Court,  December  22,  1898.) 

Exemption  of  Carrier  from  Liability  because  of  Fault  of  Shlppor — 
Necessity  of  Negativing  Contributing  Fault. — Where  a  carrier  seeks  to 
bring  itself  withm  the  exceptions  to  the  common-law  rule  of  liability  be* 
cause  of  the  fault  of  the  shipper,  it  must  bring  itself  entirely  and  utterly 
within  it  by  negativing  all  contributing  fault  of  its  own. 

Effect  of  Negligence  of  Shipper  in  Packing  Goods  and  Negligent  Trans- 
portation of  Goods  by  Carrier. — Where  a  shipper  is  guilty  of  negligence  in 
packing  goods  for  transportation,  and  the  carrier  is  likewise  gunty  of  neg- 
ligence, without  which,  notwithstanding  the  shipper's  fault  the  injury  to 
the  goods  would  not  have  bsppened,  the  fault  of  the  latter  neutraliases  the 
negligence  of  the  former,  and  destroys  it  as  a  ground  of  defense  to  the 
carrier. 

Same — Action  Against  Carrier— Effect  of  Failure  of  Carrier  to  Show  its 
Freedom  from  Negligence* — Where  the  evidence  tends  to  show  that  the 
goods,  for  the  injury  to  which  the  action  was  brought,  were  iniproperly 
and  negligently  packed  or  loaded  by  the  consignor,  and  thus  affords  an 
inference,  or  room  for  inference,  that  but  for  the  consignor's  fault  the  in- 
jury would  not  have  occurred,  in  the  absence  of  eyidence  on  the  part  of  the 
carrier,  to  show  freedom  from  negligence  on  its  part,  the  juiy  may  in* 
dulge  in  the  presumption  that  the  carrier  was  also  negligent  in  and  about 
the  transportation  and  delivery  of  the  goods,  and  that  this  negligence  and 
the  shipper's  negligence  contributed  to  the  result  complained  of. 

Liability  of  Carrier  for  Loss  Resulting  from  Negligence  of  Shipper  Co- 
operating with  "  Act  of  God*'' — An  instruction  is  unsound  which  is  open 
to  a  reasonable  construction  that  a  carrier  would  be  liable  for  loss  or  injury 
to  goods  received  by  it  for  transportation  if  the  negligence  of  the  shipper 
co-operated  with  an  act  of  God  or  of  the  public  enemy. 

Imputing  Fault  of  Consignor  In  Loadlngi  to  Consignee! — ^The  fault  of  a 
consignor  in  improperly  loading  goods  for  transportation  is  imputable  to 
the  consignee. 

Liability  of  Carrier— Apparent  improper  Loading— Negligence  of  Carrieri 
— If  the  improper  loading  was  apparent  to  the  carrier's  servants  by  ordinary 
observation,  or  if  it  was  not  apparent  but  the  carrier  was  guilty  of  negli- 
gence but  for  which  the  injury  would  not  have  happened,  it  would  be 
liable  notwithstanding  the  negligence  of  the  shipper. 

Duty  of  Connecting  Carrier  to  inspect  Condition  of  Goods  In  Closed 
Cafi — If  goods  are  improperly  loaded  in  closed  cars,  there  is  no  duty  on  a 
connecting  carrier  to  open  the  cars  and  inspect  their  contents  where  the 
goods  are  not  of  a  character  to  require  such  attention. 

Appeal  from  Jefferson  ooonty  circuit  oourii 
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Upon  the  introduction  of  all  the  evidence  the  plaintiffs  re- 
quested the  court  to  give  the  following  written  charges,  and 
separately  excepted  to  the  court's  refusal  to  give  each  of  them 
as  asked : 

"  (1)  The  court  instructs  the  jury  that  if  they  believe  the 
-evidence   they   shall  find   for  the   plaintiffs,   and 
assess  such  damages  as  the  plaintiffs  have  suffered 
from  the  failure  to  deliver  the  goods. 

"  (2)  The  court  instructs  the  jury  that  if  they  believe  the 
evidence  they  must  find  for  the  plaintiffs  in  this  case,  unless 
they  find  from  the  evidence  that  the  terra-cotta  was  im- 
properly loaded  upon  the  cars,  and  that  the  terra-cotta  was 
broken  solely  on  account  of  the  improper  loading,  and  that 
the  defendant  was  not  guilty  of  negligence  in  handling  and 
hauling  the  terra-cotta. 

"  (3)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  four  car-loads  of  terra-cotta  were  de- 
livered to  the  defendant  as  a  common  carrier  for  transporta- 
tion to  Birmingham,  Alabama,  and  that  the  said  goods  were 
delivered  to  plaintiffs  by  the  defendant,  or  by  any  one  for 
him,  in  a  damaged  or  broken  condition,  then  the  burden  of 
proof  is  on  the  defendant  to  show  aflSrmatively  that  it  was 
not  guilty  of  negligence  in  breaking  and  injuring  said  terra- 
cotta." 

The  court,  at  the  request  of  the  defendant,  gave  the  follow- 
ing written  charges,  and  to  the  giving  of  each  of  said  charges 
the  plaintiffs  separately  excepted : 

"  (1)  If  the  jury  believe  from  the  evidence  that  loading  the 
terra-cotta  without  straw  or  sawdust  was  a  negligent  and  im- 
proper  loading,  and  that  it  contributed  proximately  to  the 
breakage  of  the  terra-cotta,  then  they  must  find  for  the  de- 
fendant, if  the  jury  believe  further  from  the  evidence  that  the 
terra-cotta  was  loaded  without  straw  or  sawdust. 

"  (2)  If  the  jury  believe  from  the  evidence  that  there  was 
an  open  space  on  one  or  more  of  the  cars,  up  to  which  on  each 
side  the  terra-cotta  was  piled,  and  the  sides  of  such  open 
space  were  not  boarded  up  or  braced,  and  that  it  was  im- 
proper loading  not  to  board  up  or  brace  the  terra-cotta,  and 
that  the  want  of  boards  or  braces  contributed  proximately  to 
the  injury,  then  the  jury  must  find  for  the  defendant. 

"  (3)  The  inquiry  as  to  whether  or  not  the  plaintiff  had 
notice  of  the  arrival  of  the  cars  is  not  material  under  the  evi- 
dence in  this  case. 

"  (4)  There  is  no  evidence  that  the  defendant  has  concealed 
or  suppressed  any  testimony  material  to  this  case. 

"(5)  The  failure  to  notify  plaintiffs  of  the  arrival  of  the 
cars  of  terra-cotta,  if  the  jury  believe  there  was  such  failure 
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under  the  evidence  in  this  case,  was  not  the  proximate  cause 
of  the  damage." 

James  A.  Mitchell,  for  appellants. 

Hewitt,  Walker  dt  Porter,  for  appellee. 

MoClellan,  J. — Appellants  are  plaintiffs  and  appellee  i& 
the  defendant  in  this  action.  The  complaint  contains  four 
counts.  It  is  conceded  by  counsel  on  either  hand  that  fche 
third  count  presents  the  case  relied  on  by  plaintiffs,  and  that 
upon  that  count  alone  the  trial  was  had. 

The  case  made  thereby  is  the  following :  In  October,  1890, 
the  Pioneer  Fireproof  Construction  Company  delivered  to 
the  Chicago,  Burlington  &  Quincy  Bailroad  Company  at 
Ottawa,  UL,  four  car-loads  of  terra-cotta  for  carriage,  and 
consigned  to  plaintiffs  at  Birmingham,  Ala.  The  defendant 
was  also  a  common  carrier  operating  a  connecting  line  of 
railway  on  the  route  from  Ottawa  to  Birmingham,  and  as  such 
received  the  consignment  from  the  initial  carrier,  **  and  under- 
took  to  deliver  the  same  to  plaintiffs  at  Birmingham  for  a  re- 
ward." 

This  undertaking  was  not  performed,  the  complaint  avers, 
but,  to  the  contrary,  the  defendant  ''did  not  deliver  all  of 
said  goods  to  them  [the  plaintiffs]  and  did  not  deliver  said 
goods  to  the  plaintiffs  in  good  or  proper  condition,  or  in  the 
condition  they  were  in  when  shipped  and  consigned  to  plain- 
tiffs, but  that  said  goods  when  delivered  were  badly  broken 
and  injured,  and  a  large  part  thereof  rendered  whoUj  unfit 
for  use."  The  damage  to  the  goods  is  laid  at  $400,  which  the 
complaint  seeks  to  recover. 

It  is  manifest  that  the  case  made  by  the  averment  of  these 
facts  tendered  no  issue  of  negligence  vd  non  on  the  part  of 
the  defendant.  The  contract  averred  is  an  unconditional 
common-law  contract  of  carriage  without  reserva- 
o»rrier.'^*  tious  or  ezceptious.  By  its  terms  the  defendant 
insured  the  safe  delivery  of  the  goods  to  the  con- 
signee, and  assumed  liability  for  any  loss  or  injury  resulting 
from  any  cause  except  such  as  afforded  the  carrier  a  defense 
at  common  law.  The  strictest  proof  of  all  possible  care  on 
the  part  of  the  carrier  in  the  transportation  and  delivery  of 
the  goods  would  have  been  no  defense,  and,  of  course,  proof 
of  the  carrier's  negligence  was  in  no  wise  essential  to  a  recov- 
ery. The  defenses  which  a  carrier  under  such  a  contract  may 
interpose  to  an  action  for  failure  to  deliver  in  good  condition 
are  commonly  mentioned  as  two  only,  namely,  that  the  loss 
or  injury  was  due  either  to  the  act  of  God,  or  to  the  act  of  a 
public  enemy. 

But  there  is  in  reality  a  third,  resting  on  the  fault  of  the 
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owner  of  the  goods  or  his  agent.     This  latter  defense,  while 
the  fault  inyolved  in  it  may  consist  merely  of  negligence 
imputable  to  the  plaintiffs,  is    in  no  sense,  and 
bears  little  analogy  to,  the  defense  of  contributory  Keg iifence  of 
negligence    available    in    actions    against    com-  ■*Jpp«''-<^»" 
mon  earners  of  passengers,  sometimes  in  actions  ngeufe. 
against  carriers  of  live  stock,  and  even,  it  may  be, 
in   actions   against  carriers    of    goods — inanimate    things — 
under  contracts  of  affreightment  which  limit  liability  to  loss 
or  injury  occasioned  by  the  carrier's  negligence.    Nowhere  in 
the  books  can  any  reference  be  found  to  the  defense  of  con- 
tributory negligence  against  the  common-law  liability  of  com- 
mon carriers  of  goods;  and,  in  the  nature  of  things,  there 
can  be  no  such  defense,  to  speak  with  any  approach  to  legal 
accuracy.     There  must  always  be  negligence  on  the  part  of  a 
defendant,  or  else  it  cannot  be  said  that  a  plaintiff  has  been 
guilty  of  contributory  negligence;  or,  in  other  words,  "  there 
can  be  no  contributory  negligence  on  the  part  of  a  plaintiff 
•except  in  cases  where  there  has  been  negligence  on  tne  part 
of  the  defendant.     Contributory  negligence  exists  only  when 
the  negligence  of  both  parties  has  combined  and  concurred 
in  producing  the  injury."     4  Amer.  &  Eng.  Enc.  Law,  p.  18. 

This  is  illustrated  in  numerous  cases  decided  by  this  court 
where  damages  were  claimed  for  the  results  of  wantonness 
and  the  like,  and  pleas  of  contributory  negligence  were  held 
bad ;  and  it  is  illustrated  in  the  case  at  bar,  where  the  grava- 
men of  the  action  is  a  failure  to  deliver  goods,  without  refer- 
ence to  the  inquiry  whether  the  failure  was  due  to  defendant's 
negligence.  To  allow  a  plea  of  contributory  negligence  to 
such  action  would  be  to  allow  the  defendant  to  change  the 
case  made  by  the  complaint  by  confessing  a  fact  which  is  not 
averred  in  it,  and  which  is  not  necessary  to  the  plaintiffs'  re- 
covery, and  then  to  escape  on  proof  of  a  fact  which  is  a  de- 
fense only  against  the  case  he  has  thus  made  for  the  plain- 
tiffs. There  is  no  room  in  this  case  for  the  plea  of  contribu- 
tory negligence. 

The  special  pleas  6,  7,  and  8,  filed  by  the  defendant,  were 
pleas  of  this  character.     They  charge  that  plaintiffs  them- 
selves were  guilty  of  negligence,  in  that  they  or 
their  agents  improperly  and   negligently   loaded  Effwjtofpie* 
the  terra-cotta  on  the  cars  in  which  it  was  to  be  orcontribatory 
and  was  carried  from  Ottawa  to  Birmingham,  and  ■•»"«•»«• 
that  such  improper  loading  proximately   contrib- 
uted to  the  alleged  injury  complained  of.     This  was  to  say 
that   the    defendant  was   guilty   of    negligence,   but  that  it 
ought  not  to  be   held   liable   for  the  consequences  thereof, 
.because  its  negligence  was  aided  to  the   damnifying  result 
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was  contributed  to — bj  the  concurring  negligence  of  the 


plaintiffs.  These  ayerments,  in  short,  were  admissions  of 
negligence  on  the  part  of  the  pleader,  coupled  with  charges- 
of  negligence  on  the  part  of  the  plaintiffs. 

The  further  averments  of  these  pleas  that  the  cars  were 
closed  when  they  were  received  by  the  defendant  from  the 
first  carrier,  so  that  the  condition  of  their  contents  was  not 

visible,  and  that  defendant  and  its  agents  did  not 
piMdiig  frte-  then  know  that  said  cars  were  improperly  loaded, 
freil**Befi"'*'  ^  intended  to  negative  all  negligence  on  the  part 
gene*.  of  the  defendant,  are  repugnant  to  and  inconsistent 

with  the  admission  of  defendant's  negligence,  im- 
plied in  the  allegation  that  plaintiff's  negligence  contributed 
to  the  injury.  On  the  other  hand,  if  these  further  averments 
are  not  to  be  taken  as  negativing  all  negligence  imputable  to 
defendant, — and  that  is  probably  the  true  construction  of 
them, — the  pleas  are  yet  bad,  for,  as  a  carrier  is  liable  for  losa 
or  injury  resultiug  from  the  act  of  God  aided  by  his  own  neg- 
ligence, or  from  the  act  of  a  public  enemy  to  which  his  own 
fault  contributed,  so  he  is  liable  for  any  loss  or  injury  which 
is  due  to  the  concurring  and  contributory  negligence  of  him- 
self  and  the  shipper ;  and  as,  when  he  pleads  the  act  of  God 
or  of  the  public  enemy,  he  must  bring  himself  within  these 
exceptions  to  the  common-law  rule  of  liability  by  averring  his 
own  want  of  concurring  negligence,  so,  when  he  relies  upon 
the  other  exception  to  that  rule  of  liability, — that  which  rests 
upon  the  fault  of  tho  shipper, — he  must  bring  himself  en-^ 
tirely  and  perfectly  within  it  by  negativing  all  contributing 
fault  of  his  own.  Lawson,  Carr.  pp.  177,  178;  Steele  v. 
Townsend,  37  Ala.  247;  Grey  v.  Trade  Co.,  55  Ala.  387;  RaiU 
road  Co.  v.  Henlein,  52  Ala.  606 ;  Railroad  Co.  v.  Touart,  97 
Ala.  514,  55  Am.  &  Eng.  R  Cas.  uOO ;  Ang.  Carr.  §  202 ;  Hutch. 
Carr.  §  766. 

Tho  rule  governing  this  class  of  cases  cannot  be  more  per- 
spicuously stated,  perhaps,  than  by  comparing  it  with  and 
differentiating  it  from  the  doctrine  which  obtains  in  respect  of 

causes  of  action  resting  primanly  on  defendant's 
Efl^tof  negligence  in  the  carriage  of  persons.     In  these 

cane"  '**  '    latter  cases   the   contributory   negligence   of    the 

plaintiff  neutralizes  and  renders  innocuous  the 
casual  negligence  of  the  defendant,  and  destroys  a  cause  of 
action  resting  upon  it.  But  in  the  other  class  of  cases — that 
to  which  the  case  at  bar  belongs — negligence  upon  either 
hand  is  regarded  from  an  entirely  different  standpoint,  and 
accorded  an  entirely  different  and  contrary  effect  and  opera- 
tion, so  to  speak,  on  the  rights  of  the  parties.  The  unaided, 
uncontributed-to  negligence  of  the  plaintiff  producing  the  in- 


VOL.  61]  0ARBIEB8  OF  GOODS.  183 

jnry  is  a  defense ;  but  where  there  is  negligence  also  on  the 
part  of  the  defendant,  without  which,  notwithstanding  plain- 
tiff's fault,  the  injury  would  not  have  happened,  this  fault  of 
the  defendant  neutralizes  and  eviscerates  the  negligence  of 
the  plaintiff  as  a  ground  of  defense.  In  the  one  case,  plain- 
tiff*s  contributory  negligence  destroys  the  cause  of  action ;  in 
the  other,  defendant's  concurring  negligence  destroys  the  de- 
fense. 

The  evidence  tended  to  show  that  the  goods  for  injury  to 
which  this  action  is  prosecuted  were  improperly  and  negli- 
gently packed  or  loaded  by  the  consignor  who  sold  the  goods 
to  plaintiffs,  and  it  afforded  an  inference,  or, 
rather  room  for  an  inference,  that  but  for  this  jn7y."*^* 
fault  of  the  seller  and  consignor  the  injury  would 
not  have  occurred.  But,  though  the  jury  had  found  in  line 
with  this  tendency  of  the  evidence,  and  deduced  the  conclu- 
sion therefrom,  that  plaintiffs,  or  those  for  whose  acts  or 
omissions  in  the  premises  plaintiffs  were  responsible,  were  at 
fault,  and  that  such  fault  had  a  casual  connection  with  the  in- 
jury, it  was  yet  their  duty  to  indulge  the  presumption  that  the 
defendant  was  also  negligent  in  and  about  the  transportation 
and  delivery  of  the  goods,  and  that  this  negligence  aided 
plaintiff's  negligence  to  the  result  complained  of,  there  being 
no  evidence  whatever  on  the  part  of  the  defendant,  upon 
whom  the  burden  in  this  regard  rested,  nor,  indeed,  any  aver- 
ment, to  the  contrary. 

It  follows,  on  this  state  of  the  case,  the  evidence  without 
conflict  showing  the  injury,  and  the  defendant  having  failed 
both  in  averment  and  proof  to  bring  itself  within  the  excep- 
tion under  which  it  in  some  measure  attempted  to  shield 
itself  from  liability,  that  the  jury  should  have  been  in- 
structed, as  requested  in  writing,  to  find  for  the  plaintiffs  if 
they  believed  the  evidence.  Upoii  the  same  considerations, 
charge  3  requested  by  plaintiffs  should  have  been  given, 
charges  1  and  2  given  for  the  defendant  should  have  been 
refused,  and  defendant's  pleas  numbered  6,  7,  and  8  should 
have  been  held  bad. 

Charge  2  of  plaintiffs'  series  is  abstractly  unsound,  in  that 
it  is  open  to  a  reasonable  construction,  whereby  its  effect 
would  ne  to  hold  carriers  liable  when  the  loss  or  injury  re- 
sults from  the  fault  of   the  shipper  co-operating 
with  the  act  of  God  or  the  public  enemy.     It  is  f^^^JJJ^"^" 
not  essential  to  exemption  from  liability  that  the  qn'Jited."  "" 
damages  claimed  should  have  resulted  solely  from 
any  one  of  the  exceptional  causes.     If   two  or  all  of  such 
causes  combine  to  produce  the  injury,  and  the  carrier  is  with- 
out fault,  he,  of  course,  is  not  liable. 
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The  only  other  error  we  find  in  the  record  lies  in  the  ex- 
clusion of  the  testimony  of  the  witness  Slater  to  the  effect 
that  these  cars  were  "  well  and  carefully  loaded."  This  wab 
the  mere  opinion  of  the  witness,  it  is  quite  true, 
impatiBg  fMit  but  we  think  a  sufficient  predicate  had  been  laid  to 
oreoBiifBor.  render  his  opinion  on  that  subject  competent  evi- 
dence. If  the  consignor  was  at  fault  in  the  load- 
ing of  the  consignment,  the  plaintiffs,  in  our  opinion,  would 
be  responsible  therefor.  The  fault  is  imputed  to  them,  the 
consignor  having  undertaken  to  properly  load  the  goods  for 
transportation  to  them. 

If  the  improper  loading  was  apparent, — that  is,  was  a  fact 
which  addressed  itself  to  the  ordinary  observation  of  the  car- 
rier's servants, — or  if  it  was  not  apparent,  but  the  carrier  was 
yet  guilty  of  negligence  but  for  which  the  injury 
^''*"iilr'  ^^^^^  ^^*  have  happened,  the  carrier  would  be 
proper  -  liable,  notwithstanding  the  negligence  of,  or  im- 
putable to,  the  plaintiffs.  If  the  cars  used  in  this 
transportation  were  close  cars,  and  came  to  the  defendant 
w^ith  their  doors  closed,  so  that  without  opening  the  doors  the 
condition  of  their  contents  could  not  be  seen,  we  should  say 
the  improper  loading,  if  they  were,  indeed,  improperly 
loaded,  was  not  apparent  within  the  meaning  of  the  rule  we 
have  stated. 

In  such  case  there  would  be,  we  think,  no  duty  on  the  con- 
necting carrier  to  open  the  cars  and  inspect  their  contetits, 
which  were  not  of  a  character  to  require  such  atten- 
DBfyofeoB-  tion,  assumiuff  proper  loadinc;  in  the  first  instance, 
to  innpect  goods  Whether  these  cars  were  open  or  close  cars,  and,  if 
in  closed  eftn.  the  latter,  whether  they  were  in  fact  closed  when 
they  came  to  the  defendant's  road,  and  while  being 
transported  over  it,  was  not  made  to  appear  in  the  evidence 
adduced  on  the  trial. 

What  we  have  said  will,  it  is  thought,  be  sufficient  for  the 
guidance  of  the  lower  court  on  another  trial. 

Beversed  and  remanded. 

Presumption  at  to  Condition  of  Goods  When  Shipped.— See  Mobile  & 
Ohio  R.  Co.  V,  Tupelo  Furniture  Manufacturing  Co.  (Miss.),  42  Am.  &  £ng. 
B.  Gas.  497,  and  note  49b. 
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E.  O.  Stanabd  MiLLiNa  Ca 

V. 

White  Line  Central  Transit  Co. 

(123  Misumri.  258.) 

Extent  to  which  Carrier  may  Limit  its  Liability. — The  liability  of  a  com- 
mon carrier  may  be  limited  or  modified  by  express  contract,  but  the  carrier 
<»nnot  stipulate  against  loss  or  damage  occasioned  by  its  negligence. 

Construction  of  Contract  of  Carriage — Consideration. — If  there  is  a  rea- 
sonable doubt  as  to  the  consideration  of  a  contract  of  carriage,  it  is  to  be 
-construed  strictly,  and  most  strongly  against  the  carrier. 

Same — Exemption  by  Carrier  of  Liability  for  Loss  by  Fire  while  at  De- 
pots.— By  a  bill  of  lading  a  carrier  agreed  to  forward  goods  shipped  with 
as  reasonable  despatch  as  its  general  business  would  permit,  ^  damages  inci- 
dent to  railroad  transportation,  loss  or  damage  by  fire  or  the  elements  while 
•at  depots,  excepted."  Held^  that  the  words  ''  while  at  depots  "  only  referred 
to  the  depots  at  which  cars  containing  the  goods  shipped  might  be  stopped 
while  en  route  to  their  destination,  and  not  to  a  depot  at  the  end  of  the 
route. 

Effect  of  Placing  Bills  of  Lading  in  Evidence— Right  to  Read  Bills  to  Jury 
— Limitation  of  Effect. — If  bills  of  lading  are  admissible  in  evidence  for 
any  purpose,  there  is  no  error  in  permitting  them  to  be  read  to  the  jury; 
and  if  their  effect  ought  to  be  limited,  an  instruction  should  be  requested 
for  such  limitation  by  the  court. 

Nature  of  Carrier's  Liability  After  Storage  of  Goods  at  Destination— De- 
gree of  Care  Required. —  VVliere  goods  have  been  removed  from  the  cars 
at  their  destination  and  stored,  the  carrier  occupies  the  relation  of  ware- 
houseman to  the  shipper,  and  is  only  answerable  for  loss  occasioned  for 
the  want  of  ordinary  care  and  skill. 

Same — Test  of  Cross  Negligence  of  Carrier  as  Warehouseman. — The 
question  of  the  gross  negligence  of  the  carrier  after  the  goods  have  been 
stored  is  whether  it  took  the  same  care  of  the  shipper's  property  as  it  did 
of  its  own. 

Action  Against  Carrier  for  Negligent  Loss  of  Goods — Burden  of  Proof. 
— Where  a  recovery  is  sought  against  a  carrier  for  the  loss  of  goods  deliv- 
ered to  it  for  transportation  because  of  its  alleged  negligence,  the  burden 
of  proving  such  negligence  is  on  the  plaintiff. 

Same — Admissibility  of  Proof  of  Negligence.— In  an  action  against  a  car- 
rier to  recover  the  value  of  goods  delivered  for  transportation,  and  which 
were  destroyed  by  fire  in  a  warehouse  owned  and  managed  by  it  at  the 
place  of  destination,  if  the  complaint  charges  that  the  defendant's  negli- 
gence consisted  in  failing  and  neglecting  to  exercise  reasonable  care  while  the 
property  was  so  stored,  evidence  that  the  alleged  negligence  consisted  in 
storing  the  property  in  a  warehouse,  unsafe  because  of  its  proximity  to  a 
lard  refinery  is  inadmissible. 

Review  of  Order  Awarding  New  Trial. — On  appeal  from  an  order  granting 
a  new  trial,  the  court  will  only  review  the  grounds  set  forth  in  the  order 
sustaining  the  motion,  and  the  grounds  of  the  motion;  and  if  the  new  trial 
was  properly  granted  upon  any  of  the  grounds  assigned  therefor,  the  order 
granting  the  same  will  be  afiirmed. 


186      E.  O.  STANARD  M.  CO.  V.  WHITE  LINE  C.  T.  CO.     [VOL.  61 

Right  of  Trial  Court  to  Grant  New  Trial  on  Grounds  Other  than  Those 
Assigned. — The  trial  court  may  grant  a  new  trial  for  causes  other  than 
thu8<^  a:i8igued  in  the  motiou  fur  sucii  new  trial. 

Appeal  from  St  Louis  circuit  court 
£.  W.  Pattison^  for  appellant. 
Campbell  dt  liyan,  for  respondent. 

Burgess,  J. — This  is  an  action  against  the  defendant  on  its 

common-law   liability   as   a   common    carrier.     The  petition 

_  ,       alleges  that  defendant  "  is  a  common  carrier  for 

Gam  8tat«d.  iri*  ji  i  'it  i* 

goods  for  hire,  and  as  such  received  from  plain- 
tiflf  certain  llour  to  be  carried  to  New  Tork,  and  there  deliv- 
ered to  plaintiff."  It  also  avers  that  defendant  carried  the 
flour  to  New  York,  but  did  not  deliver  it  to  plaintiff,  but 
stored  it ;  that  it  reached  its  destination  on  the  27th,  28th, 
and  30th  days  of  March,  1889,  and  was,  on  the  19th  of  April, 
1889,  while  in  defendant's  possession,  by  reason  of  the  failure 
of  defendant  to'  exercise  reasonable  and  ordinary  care  of  the 
flour  while  so  stored,  destroyed  and  lost  to  plaintiff.  The 
value  of  the  flour  at  the  time  of  its  destruction  is  alleged  to 
be  $2542.50. 

Defendant,  in  its  answer,  admits  the  receipt  and  transporta- 
tion of  the  flour ;  that  it  arrived  at  defendant's  terminal  de- 
pot in  New  York  as  alleged,  and  at  the  times  mentioned  in 
plaintiff's  petition  ;  but  avers  that  it  was  transjiorted  under  a 
special  contract  It  then,  by  way  of  defence,  alleges  that  the 
contract  exempted  it  from  liability  for  loss  or  damage  by  lire 
^vhile  at  depots ;  that  on  the  next  business  day  after  the  ar- 
rival of  each  shipment  defendant  gave  plafintitf  notice  of  such 
arrival,  and  that  the  flour  was  ready  for  delivery  to  plaintiff's 
order,  and  notified  it  that,  if  the  flour  was  not  removed  within 
24  hours,  it  would  be  stored  at  plaintifl**s  risk ;  that  plaintiff 
did  not  remove  the  flour,  nor  order  it  delivered  within  the  24 
hours ;  that  thereupon  defendant  stored  the  flour,  and  held  it 
without  charge  to  plaintiff  until  it  was  destroyed  by  fire.  The 
answer  then  denies  all  allegations  of  negligence,  and  then 
sets  up  by  way  of  counterclaim  its  demand  for  freight  on  the 
flour,  amounting  to  $261,  which  it  avers  plaintiff  has  never 
paid. 

Plaintiff,  by  way  of  reply,  denied  all  allegations  in  the  an- 
swer. 

The  evidence  showed  the  following  state  of  facts :  That  the 
flour  arrived  at  the  Sixteenth-street  station  of  the  New  York 
Central  &  Hudson  River  Eailroad  Company,  which  was 
defendant's  terminal  depot  in  New  York,  on  the  respective 
days  mentioned  in  the  petition  ;  that  from  and  after  its  arrival 
defendant  was  ready  to  deliver  it,  lighterage  free,  at  any  point 
where  plaintiff  might  order  it  delivered,  on  either  side  of  the 


VOL.  61]  CARRIERS  OF  GOODS.  187 

Hudson  river  or  of  the  East  river,  or  at  Staten  Island ;  that- 
urithin  24  hours  after  the  arrival  of  the  flour  plaintiff  was  noti- 
fied of  its  arrival,  that  it  was  ready  for  delivery,  and  that,  un- 
less an  order  were  given  for  delivery  within  24  hours  thereafter, 
it  would  be  stored  at  the  risk  of  the  owner,  and  defendant- 
would  no  longer  be  liable  as  carrier ;  that  by  the  custom  pre- 
vailing in  New  York  goods  coming  over  the  railroad  lines  con- 
signed to  persons  in  that  city  wete  permitted  by  the  companies 
to  remain  at  their  depots,  without  charge  to  the  consignees, 
until  the  latter  should  order  them  delivered  ;  that  plaintiff 
gave  no  order  for  the  delivery  of  this  flour  until  after  its  de- 
struction by  fire  on  April  19th,  though  it  was  held  by  defend- 
ant awaiting  such  order  from  20  to  22  days  ;  and  that  no  pay- 
ment or  tender  of  the  charges  for  transportation  was  ever 
made. 

The  flour  was  all  stored  in  the  freight-house  on  Pier  D. 
This  pier  was  entirely  destroyed  by  the  fire,  as  well  as  all  but- 
a  small  portion  of  its  contents.  Such  portion  of  its  contents 
as  were  removed  were  taken  from  the  eastern  or  entrance  end, 
where  a  space  of  about  40  feet  was  cleared,  mostly  on  the 
north  side.  The  freight-house  on  this  pier  was  a  two-story 
building.  The  upper  fioor  contained  nothing  but  fiour, — a 
hundred  car-loads,  or  more, — and  here  two-thirds  of  plaintiff'a 
flour  was  stored.  The  remaining  third  was  stored  on  the 
lower  floor,  on  the  south  side,  and  300  feet  from  the  eastern 
or  entrance  end  of  the  building.  The  contents  of  the  buildiug 
when  it  burned  were  203  car-loads  of  freight.  A  large  pro- 
portion  of  this  was  flour,  of  which  there  were  21,215  barrels 
and  1151  sacks,  or  between  120  and  130  car-loads.  Two  of 
plaintiff's  witnesses — Haskell  and  Briggs — testified  that  it 
would  have  taken,  under  the  most  favorable  circumstances, 
two  days  to  remove  the  contents  of  this  building.  That  it 
would  have  taken  a  whole  day  to  clear  the  lower  floor,  and  to 
do  that  it  would  have  required  extraordinary  facilities. 

Between  Fifty-ninth  and  Sixtieth  streets  there  stood  a 
double  four-story  brick  building,  owned  by  the  N.  W.  C.  R.  R. 
Co.,  and  divided  by  a  three-foot  party  wall,  the  south  half  be- 
ing occupied  by  the  Bossiter  Storage  Company,  the  north 
half  by  the  Wilcox  Lard  Company,  a  lessee  of  the  railroad 
company,  and  an  occupant  of  the  building  for  seven  or  eight 
years  prior  to  the  fire.  That  this  portion  of  the  building  was 
filled  with  fatty  substances,  the  upper  story  containing  tanks 
filled  with  oil,  the  floor  being  saturated  therewith  ;  and  that 
the  fire  had  broken  out  in  an  upper  story  of  this  building 
about  February,  J888.  The  fire  commenced  between  3  and  4 
o'clock  in  the  afternoon,  in  the  southern,  or  Wilcox  half,  of 
this  building,  which  Avas  usually  called,  as  a  whole,  the  "  Bos* 
siter  Building."   The  railroad  company  had  no  control  of  this- 
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building,  or  any  part  of  it.  While  the  fire  was  burning  in  the 
southern  half  of  this  building,  it  communicated  to  the  sned  sit- 
uated on  the  pier  at  the  foot  of  Fifty-ninth  street,  and  con- 
sumed it,  with  its  contents.  After  that  the  fire  broke  out  in 
the  northern  half  of  the  Bossiter  building.  From  the  Bossiter 
building  it  communicated  to  Elevator  A,  from  that  to  Elevator 
B,  and  from  B  to  Pier  D,  where  the  fire  was  stayed.  The 
duration  of  the  fire  seems  to  have  been  between  five  and  six 
hours.  The  various  witnesses  whose  testimony  was  intro- 
duced by  plaintiff  vary  somewhat  in  their  estimates,  as  they 
do  also  as  to  the  time  at  which  the  successive  buildings  took 
fire,  and  the  length  of  the  intervals  between  the  ignition  of 
the  successive  buildings.  It  seems  to  have  been  from  four  to 
four  and  a  half  hours  after  the  first  alarm  that  Pier  D  took  fire. 

When  the  fire  was  first  discovered  it  was  not  anticipated 
that  it  would  extend  as  far  north  as  Pier  D.  The  oflScers  of 
the  fire  department  assured  the  officers  of  the  railroad  com- 
pany that  they  would  save  the  pier,  and  that  they  would  have 
no  need  of  moving  the  freight ;  that  they  would  only  be  in  the 
way,  and,  if  left  alone,  they  would  save  the  pier.  The  fire- 
chief  expected  at  first  to  confine  the  fire  to  the  building  in 
which  it  had  its  origin.  While  Elevator  A  was  on  fire,  and 
after  Elevator  B  had  caught,  which  was  about  three  hours 
after  the  fire  was  first  discovered,  they  expressed  the  convic- 
tion that  there  was  no  danger  to  the  pier.  Sparks  and  cinders, 
however,  from  the  burning  building  were  falling  all  over  the 
yard.  The  danger  from  this  source  was  met  by  defendant — 
first  by  placing  men  with  water  and  with  brooms  on  the  roofs 
of  all  the  freight-houses,  and  by  running  hose  so  as  to  play  on 
the  elevators  and  other  buildings ;  secondly,  by  running  the 
cars,  which  were  standing  in  the  southern  part  of  the  yard, 
near  the  fire,  up  northwardly  out  of  danger. 

While  Elevator  B  was  burning,  and  after  Pier  D  was  threat- 
ened, as  much  freight  as  possible  was  removed.  The  company 
put  all  of  its  own  men,  and  as  many  men  as  it  could  hire  from 
the  crowd  of  bystanders,  at  work  rolling  out  bales,  boxes,  bar- 
rels, and  other  freight.  They  worked  about  an  hour,  but  did 
not  succeed  in  clearing  more  than  40  feet  of  the  north  side  of 
the  eastern  end.  While  the  evidence  showed  that  plain- 
tiff's property  was  all  consumed  by  the  fire,  it  also  showed 
that  defendant  did  save  a  part  of  its  own  property.  But  it  did 
not  show  that  defendant's  servants  or  agents  neglected  prop- 
erty in  its  care  in  order  to  save  the  property  of  the  company, 
or  that  any  more  care  was  exercised  to  save  its  own  property 
than  to  save  that  which  was  in  its  keeping  belonging  to  others. 

At  the  close  of  plaintifi^'s  evidence  defendant  asked  the  court 
to  give  the  following  instructions  in  the  nature  of  a  demurrer 
■to  the  evidence  : 
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"  Upon  the  pleadings  and  tlie  evidence  offered  by  plaintiff 
the  jury  are  instracted  that  the  plaintiff  is  not  entitled  to  re-^ 
cover." 

The  instruction  was  refused,  and  defendant  duly  excepted 
at  the  time. 

The  only  instruction  as  to  which  any  question  is  raised  in 
this  court  is  No.  1  given  at  the  instance  of  the  plaintiff,  and  5, 
6,  and  7  for  defendant.  Instruction  No.  1  given  at  the  instance 
of  the  plaintiff  is  as  follows  : 

"  1.  The  court  instructs  the  jury  that,  though  they  may  find 
from  the  evidence  that  the  origin  of  the  fire  which  destroyed 
the  flour  was  accidental,  yet,  if  they  believe  from  the  evidence 
that  the  flour  might  have  been  saved  by  reasonable  efforts  by 
defendant  or  its  employes,  then  the  defendant  is  liable  for  the 
loss ;  and  the  jury  are  instructed  that  the  degree  of  effort, 
care,  and  foresight  required  of  defendant  was  such  as  might 
reasonably  be  expected  of  persons  of  ordinary  common  sense 
and  prudence,  engaged  in  like  business  and  under  the  exigen- 
cies of  the  situation,  as  shown  by  the  evidence." 

The  remaining  three  were  given  at  the  instance  of  defend- 
ant, and  are  as  follows : 

"  5.  The  jury  are  instructed  that  the  defendant  was  bound 
only  to  exercise  such  care  with  reference  to  all  the  property 
in  its  charge  as  a  man  of  ordinary  prudence  would  have  exer- 
cised under  all  the  circumstances  of  the  case  as  shown  by  the 
evidence,  and  it  was  not  bound  to  exercise  any  more  care  to 
save  the  property  of  plaintiff  than  to  save  the  property  of 
other  persons  in  its  charge  or  its  own  property.  And  if  the 
jury  believe  from  the  evidence  that  defendant  did  exercise 
proper  care,  as  above  explained  the  verdict  must  be  for  the 
defendant. 

"  6.  The  jury  are  instructed  that  the  defendant  was  not 
bound  to  single  out  plaintiff*s  flour,  and  save  it  before  all  . 
others.  The  most  that  could  be  required  of  defendant  waft 
that  it  should  use  such  diligence  and  make  such  efforts  to  save 
the  property  generally  in  its  care  as  would  under  all  the  cir- 
cumstances, be  reasonable.  If,  with  such  efforts  and  diligence, 
it  could  save  only  a  part  of  the  property  in  its  care,  plaintiff 
has  no  right  to  complain  because  its  property  was  not  a  part 
of  that  saved. 

*•  7.  It  is  not  for  the  defendant  to  prove  that  it  did  exercise 
due  care,  but  for  plaintiff  to  prove  that  it  did  not ;  that  is,  the 
burden  of  establishing  that  defendant  did  not  exercise  proper 
care,  as  explained  in  the  previous  instructions,  rests  upon  the 
plaintiff."  Instruction  numbered  8  was  asked  by  plaintiff, 
and  refused,  and  reads  as  follows : 

'*  8.  The  court  instructs  the  jury  that  after  the  arrival  of 
the  flour  in  New  York,  and  while  in  its  warehouse,  the  de* 
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f  endant  was  under  obligation  to  keep  the  flonr  in  a  reasonably 
safe  place ;  and  if  you  believe  from  the  evidence,  in  view  of 
all  the  circumstances  in  evidence,  that  the  railroad  company 
'  did  not  keep  it  in  a  reasonably  safe  place,  and  as  a  result 
thereof  the  flour  was  destroyed,  then  you  will  find  a  verdict 
for  the  plaintiff." 

Under  the  evidence  and  instructions  of  the  court,  the  jury 
found  a  verdict  against  plaintiff  for  damages,  and  for  defend- 
ant against  it  for  the  full  amount  of  the  counterclaim,  $268.83. 
Plaintiff  in  due  time  filed  its  motion  for  a  new  trial,  alleging 
the  following  grounds  therefor : 

''First.  The  action  of  the  court  in  overruling  plaintiff's 
request  to  the  permitted  to  read  the  cross-examination  of  wit- 
nesses Haskell  and  Briggs. 

^'Second.  The  fact  that  defendant  was  allowed,  on  cross- 
examination  of  £.  O.  Standard,  to  bring  out  before  the  jury 
incompetent,  irrelevant,  and  immaterial  evidence. 

"  Third.  That  the  court  admitte  dincompetent,  irrelevant, 
and  immaterial  evidence  offered  by  the  defendant. 

"Fourth.  That  the  court  erroneously  sustained  defendant's 
objections  to  proper  and  competent  evidence  offered  by  the 
plaintiff. 

''Fifth.  That  improper  instructions  were  given  by  the  court, 
and  proper  instructions  refused. 

"bixth.  That  the  verdict  of  the  jury  was  against  the  law 
and  the  evidence,  and  the  weight  of  the  evidence. 

The  motion  was  sustained,  and  the  judgment  on  the  verdict 
was  set  aside,  on  two  grounds :  First,  that  the  bills  of  lading 
were  improperly  admitted  in  evidence ;  and,  second,  that  the 
instruction  numbered  5  was  erroneous, — to  which  action  of 
the  court  defendant  duly  excepted,  and  in  due  time  perfected 
its  appeal. 

This  being  an  appeal  from  an  order  of  the  court  granting  a 
new  trial,  nothing  can  be  considered  by  this  court  save  and 
except  the  grounds  set  forth  in  the  order  of  the  court  for 
sustaining  the  motion  as  appears  from  the  record, 
Rerieiror  ^jq^j  ^Jjq  grouuds  Set  forth  in  the  motion  itself.  As 
iDf^neTtriii.  *^®  evidence  was  in  favor  of  the  appealing  party, 
he  is  not  in  a  position  to  complain  of  any  adverse 
ruling  of  the  court  prior  thereto,  and  only  such  matters  as 
occurred  during  the  trial  will  be  passed  upon  as  are  neces- 
sarily involved  in  the  consideration  of  the  questions  raised  in 
the  motion  for  a  new  trial,  and  in  the  order  of  the  court  grant- 
ing it ;  and  if  for  any  one  or  more  of  the  causes  thus  assigned 
the  new  trial  was  properly  granted,  the  judgment  must  be 
affirmed ;  otherwise,  reversed. 

That  the  court  had  the  inherent  power  to  set  aside  the 


VOL.  61] 


CARRIERS  OF  GOODS. 


191 


Terdict  and  grant  a  new  trial  for  the  causes  assigned  in  the 
order,  independent  of  the  motion  for  a  new  trial,  is  now  well 
settled  law.  Hewitt  v.  Steele,  118  Mo.  463 ;  Lovell  v.  Davis, 
52  Mo.  App.  342,  and  authorities  cited. 

The  first  ground  upon  which  the  order  granting  the  new 
trial  was  sustained,  as  appears  from  the  record,  was  that  the 
court  erred  iu  admitting  illegal  evidence  on  the  part  of  the 
defendant.    This  is  also  plaintiiTs  third  assignment 
in  the  motion  to  set  aside  the  verdict.    This  action  ErideBce—BUi 
of  the  court  was  predicated  upon  its  ruling  in  ad-  oriadug. 
mitting  in  evidence  over  the  objection  of  plaintiff 
the  bills  of  lading  offered  by  defendant.    One  of  them  is  here 
given  in  full,  the  two  being  exactly  alike  as  to  the  number  of 
barrels  carried.     It  is  as  follows : 


Bonte^ 


INDIANAPOLIS  &  ST.  LOUIS  RAILWAY  CO. 

FAST  FREIGHT  LINE. 
QMamRAh  Fbught  Offiok,  Chambbb  of  Commbbcb,  St.  Louis.  Mo. 

WhiU  Line 


3£(XTkB, 


BoTAii  Patskt 


Do. 


i 

a 

0 


CoNTKACT  Rates 

FROM 

East  St.  Louis 

TO  New  York, 

....PER  100  Lbs. 

68c.  PER  Barrel. 

Weights  and  Classifications 
SxTBJECT  to  Corrections. 


I 


0 
OD 


East  St.  Louis,  &-19, 1889. 

Rbcbitbd  from  E.  O.  Standard  Milling  Com- 
pany ibe  followinfc  property,  in  apparent  good 
order,  except  as  noted,  which  they  agree  to  for- 
ward with  as  reasonable  dispatch  as  tlieir  general 

biisioesft  will  permit  to Station,  and 

there  deliver  unto  consignee,  or  next  common 
carrier,  if  destined  to  a  point  beyond  tlie  line  of 
this  Company^B  road,  upon  payment  of  freight 
and  charges,  the  dangere  incident  to  railroad 
transportation,  Ioms  or  damage  by  fire  or  the  ele- 
ments, while  at  depots,  excepted;  and  the  further 
exception  of  the  dangers  of  lake,  rivers,  and  canal 
navigation  if  forwanied  via  lake,  river,  or  canal. 

(Original). 


150  Barrels  Floitr,  W.  L.  1248. 


150  Barrels  Flour,  W.  L.  8605. 


E.  O.  Standard  Milling  Co., 


New  York, 


Lighterage  Free 


N.  Y. 


(Signed)    M.  P.  Eellet, 


Agent. 

S. 
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Defendant's  first  contention  is  that  the  bills  of  lading  were 
admissible  in  evidence  for  all  purposes,  and  when  thus  ad- 
mitted they  showed  that  by  their  terms  it  was  exempted  from 
loss  or  damage  by  fire  while  at  depots,  and  that,  as  the  loss^ 
was  occasioned  by  fire  after  the  arrival  of  the  flour  at  the 
depot  in  New  York,  by  the  terms  of  the  contracts  it  was 
relieved  from  any  liability  as  common  carrier. 

That  the  liability  of  a  common  carrier  may  be  limited  or 
modified  by  express  contract  seems  clear.  New  Jersey  Steam 
Nav.  Co.  V,  Merchants'  Bank,  6  How.  382 ;  Moses  v.  liailroad 

Co.,  24  N.  H.  90.  But  it  is  equally  clear  that 
Limiutioi  of  losses  or  damages  occasioned  by  negligence  cannot 
lUbiiitj.  be  stipulated  against;  and  if  there  be  a  reasonable 

doubt  as  to  the  construction  of  the  contract,  that  it 
is  to  be  construed  strictly  and  most  strongly  against  the  car- 
rier. As  was  said  in  Barter  v.  Wheeler,  49  N.  H.  31 :  "  We 
think,  also,  to  justify  the  finding  of  the  discharge  of  a  com> 
mon-law  liabilitv  by  the  assent  or  agreement  of  the  consignor, 
and  especially  by  means  of  a  bill  of  lading,  which  is  the  act 
of  the  carrier  alone,  the  terms  ought  to  be  explicit  and  un- 
equivocal, and  doubtful  expressions  ought  to  be  taken  most 
strongly  against  the  carrier ;  and  such  we  think  has  been  the 
general  doctrine,  both  in  English  and  American  courts."  2 
Redf.  E.  R.  (6th  Ed.),  p.  123,  §  17 ;  Nicholas  v.  Railroad  Co., 
89  N.  T.  370,  9  Am.  &  Eng.  R.  Cas.  103 ;  Holsapple  v.  Rail- 
road Co.,  86  N.  Y.  275,  3  Am.  &  Eng.  R.  Cas.  487;  Elliott  v. 
Railroad  Co.  (Super.  BuflF.),  11  N.  Y.  Supp.  691. 

The  bills  of  lading  provide  that  the  defendant  company 

*'  agree  to  forward  with  as  reasonable  dispatcn  as- 

^f  bill"?'*'     ^^^^^  general  business  will  permit  to station, 

lading.  ^^d  there  deliver  unto  consignee,  or  next  common 

carrier  if  destined  to  a  point  beyond  the  line  of 
this  company's  road,  upon  payment  of  freight  and  charges ; 
the  damages  incident  to  railroad  transportation,  loss  or  dam- 
age by  fire  or  the  elements,  while  at  depots,  excepted.*' 

It  is  by  no  means  clear  that  the  depots  excepted  included 
the  depot  at  the  point  to  which  the  flour  was  to  be  shipped, 
and  especially  when  taken  in  connection  with  the  words, 
**  damages  incident  to  railroad  transportation,"  which  seem  to 
have  reference  to  damages  incurred  while  in  transit.  Con- 
struing the  bills  by  the  rule  announced  in  the  foregoing  au- 
thorities, we  must  hold  that  the  words  "  while  at  depots  "  only 
refer  to  the  depots  at  which  the  cars  containing  the  flour 
might  be  stopped  while  eti  route  to  New  York. 

If,  however,  the  bills  of  lading  were  admisible  in  evidence 
for  any  purpose,  there  was  no  error  committed  in  permitting. 
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tbem  to  be  read  in  evidence  to  the  jury.    They  were,  we  think, 
admissible  in  evidence  in  support  of  defendant's 
counterclaim.     In  fact  they  were  the  best  evidence  Effect  of  »d- 
at  defendant's  command,  as  they  showed  the  rate  JJj"^*"^  j, 
of  freight  to  be  paid  defendant  for  the  transport-  eTideace. 
ation  of  the  flour.     Defendant  had  the  right  to  in- 
troduce all  the  legitimate  evidence  that  it  saw  proper  and 
that  its  counsel  thought  necessary  in  support  of  its  counter- 
claim, and  this  even  though  it  may  have  theretofore  intro- 
duced other  evidence  in  regard  to  the  same  matter ;  and,  if 
plaintiff  thought  the  effect  of  the  freight  bills  ought  to  have 
been  limited,  the  court  would  have  given  an  instruction  so 
limiting  them,  if  he  had  been  asked  to  do  so.     Garesche  v. 
St.  Vincent's  College,  76  Mo.  332 ;  Wright  v.  Gillespie,  43  Mo. 
App.  244 

Another  cause  assigned  by  the  court  for  setting  aside  the 
verdict  was  that  it  committed  error  in  giving  the  fifth  instruc- 
tion at  the  request  of  defendant.     This  instruction 
is  criticised  because  it  is  argued  that  it  is  liable  ^^J^^d  o?** 
to  the  construction  that  defendant  was  under  no  earrJer  in  its 
more  obligation  to  try  to  save  the  plaintiff's  prop-  relation  of 
erty  in  its  care  than  it  was  to  save  its  own  property.  ^•■^*»•■■•"»»■• 
It  told  the  jury  that  defendant  "  was  not  bound  to  exercise 
any  more  care  to  save  the  property  of  other  persons  in  its 
charge  than  of  its  own  property.' 

It  was  admitted  by  the  stipulation  filed  that  goods  coming 
into  New  York  over  the  lines  of  the  various  railroads  termin- 
ating at  said  city,  and  consigned  lighterage  free  to  persons 
doing  business  in  said  city,  as  in  this  case,  were  permitted  to 
remain,  without  charge  to  consignees,  at  the  depot  and  sta- 
tions of  said  railroad  company  in  said  city,  until  ordered  by 
the  respective  consignees  to  be  delivered  to  the  railroad  com- 
pany, or  until  ordered  by  the  company  to  remove  it.  The 
liability  of  the  defendant  as  a  common  carrier  ceased,  after 
the  arrival  of  the  flour  at  its  destination,  and  its  discbarge 
from  the  cars.  Thus  it  was  held  in  Holtzclaw  v.  Duff,  27  Mo. 
395:  "After  the  hemp  [shipped  over  the  H.  &  St.  J.  E.  E.] 
reached  the  terminus  of  the  road,  and  was  removed  from  the 
cars,  a  different  and  less  onerous  obligation  was  assumed,  and 
they  became  liable  as  warehousemen  and  forwarding  agents, 
aud  as  such  were  only  bound  to  take  reasonable  care  of  the 
property,  and  were  only  answerable  for  losses  occasioned  by 
their  fault  or  negligence."  This  is  the  rule  announced  in 
Gashweiler  v,  Eailway  Co.,  83  Mo.  112,  25  Am.  &  Eng.  E. 
Cas.  403,  in  which  the  Holtzclaw  Case  is  cited  with  approval. 
See  also  Cramer  v.  Express  Co.,  66  Mo.  528;  Aug.  Carr, 
(2d  Ed.),  §  302,  304. 

61  A.  <ft  E.  R.  Cas.— 13 
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When  the  flour  was  removed  from  the  cars  and  stored,  de- 
fendant occupied  the  relation  towards  plaintiff  of  warehouse- 
man, and  was  only  answerable  for  loss  occasioned  bj  the 
want  of  ordinary  care  and  skill.  Gashweiler  v.  Bailway  Co., 
supra.  The  want  of  ordinary  care  is  said  to  be  gross  negli- 
gence. McCan  v.  Butherford,  84  Mo.  84 ;  Gray  v.  Packet  Co., 
64  Mo.  47.  Under  the  gratuitous  bailment  existing,  the  de- 
fendant was  only  liable  for  gross  negligence,  the  true  test  of 
which  is  whether  the  defendant  took  the  same  care  of  plain- 
tiffs property  as  it  did  of  its  own.  Whitney  v.  Bank,  55  Vt. 
154.  This  is  the  measure  of  defendant's  duty  as  presented 
by  this  construction,  which  seems  to  us  to  in  effect  say  that 
defendant  was  not  bound  to  exercise  any  greater  degree  of 
care  to  save  the  property  of  plaintiff  in  its  cus  ody  than  a 
person  of  ordinary  care  and  prudence  might  reasonably  be 
expected,  under  similar  circumstances,  to  take  care  of  and  save 
his  own  property.  There  was  no  error  in  giving  the  instruction. 

Another  cause  urged  why  the  court  might  and  should  have 
set  aside  the  verdict  and  granted  plaintiff  a  new 
B?d'*'?~  trial  is  that  it  committed  error  in  giving  instruction 
proof.  No*  7  at  the  request  of  defendant,  which  imposed 

upon  plaintiff  the  burden  of  proving  defendant  did 
not  exercise  proper  care.  Sherman  &  Kedfield,  in  their  work 
on  Negligence  (4th  Ed,  §  57),  state  the  rule  as  follows ;  "  The 
burden  of  proof  in  an  action  for  negligence  rests  upon  the 
plaintiff.  *  *  *  It  is  certainly  the  duty  of  plaintiff  to  prove 
affirmatively  that  the  defendant  had  been  negligent.  It  is 
not  enough  for  him  to  prove  that  he  has  suffered  damage  by 
reason  of  some  act  or  omission  of  the  defendant.     He  must 

!)rove  that  the  defendant,  in  such  act  or  omission,  violated  a 
egal  duty  incumbent  upon  him."  In  case  where  a  bailee  has 
neglected  to  deliver  property  to  the  bailor  on  demand,  and 
no  allegation  is  made  by  the  plaintiff  in  an  action  as  for  a  con- 
version of  the  property  that  it  has  been  lost  or  destroyed  by 
reason  of  the  negligence  of  the  defendant,  the  burden  of 
proof  rests  on  the  defendant  to  account  for  the  property. 
Goodfellow  V.  Meegan,  32  Mo.  280 ;  Wiser  v.  Chesley,  53  Mo. 
547.  But  if  the  plaintiff  alleges  in  his  petition  what  has 
become  of  the  property,  and  avers  that  it  was  lost  or  de- 
stroyed through  negligence  or  carelessness  on  the  part  of  the 
bailee,  the  burden  of  proof  rests  upon  him. 

In  Bead  v.  Bailroad  Co.,  60  Mo.  199,  which  was  an  action 
against  a  carrier  whose  bill  of  lading  exempted  it  from  loss 
by  freezing,  the  court  says :  "  When  the  loss  of  the  goods  is 
established,  the  burden  of  proof  devolves  upon  the  carrier  to 
show  that  it  was  occasioned  by  some  act  which  is  recognized 
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AS  an  exemption.  This  shown,  it  is  prima  fade  an  exonera- 
tion, and  he  is  not  required  to  go  farther,  and  prove  af&rma- 
tively  that  he  was  guilty  of  no  negligence.  The  proof  of  such 
negligence,  if  negligence  is  asserted  to  exist,  rests  upon  the 
other  party." 

The  doctrine  in  this  case  was  reaffirmed  in  Davis  v.  Bailway 
Co.,  89  Mo.  34:0,  26  Am.  &  Eng.  E.  Cas.  315,  and  again  in 
Witting  V.  Eailway  Co.,  101  Mo.  631,  639,  45  Am.  &  Eng.  R. 
Cas.  369.  So  far  as  this  question  is  concerned,  it  is  not  easy 
to  discover  any  distinction  between  the  Witting  Case  and  the 
<;ase  at  bar.  The  court  in  that  case  says :  ''  It  must  therefore 
be  taken  as  the  established  law  of  this  state  that,  when  the 
cause  of  action  stands  on  the  ground  of  negligence  on  the 
part  of  the  carrier,  the  burden  of  proof  is  on  the  part  of  the 
plaintiff.  The  authorities  cited  are  not  all  agreed  as  to  the 
ground  upon  which  the  rule  stands.  The  true  reason,  it 
seems  to  us,  is  that  negligence  is  a  positive  wrong,  and  will 
not  be  presumed,  though  it  may  be  inferred  from  circum- 
stances. When  the  carrier  brings  himself  within  the  exemp- 
tion, he  need  go  no  further  to  relieve  himself  from  his  liability 
as  insurer.  The  party  who  founds  his  cause  of  action  upon 
negligence  must  be  prepared  to  establish  the  assertion  by 
proof." 

In  Otis  Co.  V,  Missouri  Pac.  Ry.  Co.,  112  Mo.  622,  it  was 
held,  in  an  action  against  a  railway  company  for  the  loss  of 
property  from  fire,  wherein  it  was  agreed  that  the  bill  of  lad- 
ing contained  an  exception  exempting  the  company  from 
liability  from  loss  thus  occasioned,  the  plaintiff,  to  entitle  him 
to  recover,  must  show  that  the  fire  was  the  result  of  the  com- 
pany's negligence,  and  the  burden  of  proving  such  facts  rests 
upon  him.  Ws  must  therefore  rule  this  point  against  the 
plaintiff. 

On  objection  being  made  by  defendant,  the  testimony  of 
witnesses  for  plaintiff,  Gicquell  and  Haskell,  tending  to  prove 
the  ownership  by  the  railroad  of  the  building  in  which  the  fire 
started ;  that  it  had   been  leased  to  the  Wilcox 
Lard  Company  for  seven  or  eight  years;  that  it  pr^f, "*" 
was  so  used  and  in  such  condition  as  to  be  very 
inflammable  and  dangerous  in  the  freight  yard ;  that  it  had 
caught  fire  about  a  year  before  the  fire  whict  destroyed  plain- 
tiff's property  ;  and  that  the  lard  company,  after  the  last  fire, 
moved  its  works  some  distance  away ;  and  that  the  storage 
house  then  stood  where  the  old  baildiug  stood, — was  excluded 
by  the  court,  in  which  it  is  contended  that  error  was  com- 
mitted.    It  is  argued  that  this  evidence  was  admissible  for 
the  purpose  of  showing  negligence  upon  the  part  of  the  de- 
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fendant  in  storing  the  flour  in  a  place  where  it  might  reason* 
ably  have  been  apprehended  that  it  was  in  danger  from  fire  ; 
and  that  defendant,  by  the  exercise  of  reasonable  diligence^ 
might  have  saved  the  flour  after  the  fire  started. 

With  respect  to  the  first  objection  under  this  point,  the 
cause  of  action  is  predicated  upon  the  failure  of  defendant  to 
exercise  reasonable  and  ordinary  care  of  said  flour  while  it 
was  stored,  by  reason  of  which  it  was  consumed  by  fire.     The 

Eetition  alleges  that  defendant  "  stored  the  flour  in  a  ware- 
ouse  owned  and  managed  by  the  defendant,"  and  "  that  de- 
fendant failed  and  neglected  to  exercise  reasonable  care  of 
said  flour  while  so  stored."  No  place  is  to  be  found  in  the 
petition  where  it  is  averred  that  by  reason  of  its  proximity  to 
a  refining  establishment,  or  for  any  other  reason,  the  ware- 
house was  not  a  safe  one  in  which  to  store  the  flour.  The 
evidence  was  clearly  inadmissible  under  the  allegations  in  the 
petition,  and  was  properly  excluded.  Yarnell  v.  Bailway  Co.^ 
113  Mo.  570.  It  had  no  tendency  whatever  to  show  that  the 
warehouse  itself,  by  reason  of  its  infirmities  or  manner  of 
construction  was  unsafe,  which  was  the  effect  of  the  averment 
in  the  petition. 

Nor  was  the  evidence  of  the  removal  of  the  Wilcox  Lard 
Company's  Works,  after  the  fire,  and  the  rebuilding  of  a 
warehouse  on  the  same  site  immediately  subsequent  to  the 
fire,  competent  to  show  that  defendant  knew  it  snould  never 
have  permitted  such  business  to  be  carried  on  in  its  freight 
yards.  Such  evidence  was  not  admissible  to  show  negligence 
on  the  part  of  the  defendant  in  failing  to  store  the  flour  in  a 
suitable  warehouse,  for  that  must  be  made  out  by  proof  of 
the  condition  of  the  warehouse  in  which  the  flour  was  stored* 
Brennan  v.  City  of  St,  Louis,  92  Mo.  488, 16  Am.  &  Eng.  Corp. 
Cas.  486 ;  Mitchell  v.  Flattsburg,  33  Mo.  App.  555  ;  Alcorn  t;» 
Bailroad  Co.,  108  Mo.  81 ;  Mahaney  v.  Bailroad  Co.,  108  Mo» 
191.  And  it  is  not  claimed  that  it  was  not  reasonably  safe  on 
account  of  any  infirmities  that  it  possessed. 

Defendant,  under  the  evidence  as  disclosed  by  the  record^ 
was  in  no  way  responsible  for  the  fire  in  the  first  place,  and 
seems  to  have  done  everything  possible  with  the  agencies  at 
its  command  after  it  had  broken  out,  to  stay  its  progress,  and 
to  protect  its  own  property,  and  that  which  was  under  its 
control.  We  cannot  say  that  the  verdict  was  not  for  the  right 
party,  nor  do  we  think  that  it  was  properly  set  aside  for  either 
of  the  causes  assigned  in  the  order  of  the  court,  or  motion  for 
a  new  trial.  As  there  is  nothing  in  the  record  which  war- 
ranted the  court  in  granting  a  new  trial,  its  order  in  so  doing 
is  set  aside,  and  the  cause  remanded,  with  direction  to  the 
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conrt  below  to  enter  up  judgment  on  the  verdict  in  favor  of 
the  defendant. 
All  of  this  division  concur. 

Limitation  of  Liability  by  Carrier. — See  Merchants'  Dhpatch  Transporta- 
tion Co.  «.  Furthmann,  ante^  p.  145,  and  note,  150. 

Burden  of  Proof  in  Actions  Against  Carrierr— See  Western  Railway  of 
Alabama  v.  Harwell  (Ala.),  45  Am.  &  £ug.  K.  Cas.  858,  and  note,  867. 


Davis  &  Gay 

V. 

Central  Vermont  B.  Co, 

(66  Vemumty  290.) 


Limitation  of  Liability  by  Carriefi— A  common  carrier  may  by  con- 
tract, limit  his  common-Uw  liability  for  goods  intrusted  to  him  so  far  as 
in  the  eye  of  the  law  will  be  considered  reasonable,  but  he  cannot  con- 
tract for  relief  against  his  own  negligence. 

Acceptance  of  Bill  of  Lading  as  Presumption  of  Assent  to  Contract 
Therein. — The  assent  of  a  shipper  to  a  contract  embodied  in  a  bill  of  lad- 
ing will  be  presumed  from  the  fact  of  his  acceptance  of  the  bill  of  lading. 

Reasonableness  of  Stipulation  Limiting  Liability  of  Carriert—A  stipula^ 
tion  in  a  bill  of  lading  exempting  a  carrier  from  liability  for  loss  by  fire  not 
happening  by  its  neglect,  is  reasonable. 

Liability  of  Carrier  for  Loss  of  Qrain  by  Fire — Delay  in  Transportation — 
Proximate  and  Remote  Cause* — In  an  action  to  recover  for  grain  destroyed 
by  the  burning  of  an  elevator  in  which  it  was  stored  it  appeared  that  in  the 
course  of  shipment  from  West  to  East,  the  elevator  was  used  to  store  grain 
ordered  forwarded  by  shippers,  and  that  an  order  had  been  given  by  the 
shipper  to  forward  the  grain  in  question  some  time  before  the  burning 
of  the  elevator.  The  court  below  found  that  the  defendant  carrier  was 
guilty  of  negligence  in  not  forwarding  the  grain  soon  after  receiving  the 
order ;  that  but  for  this  negligence  the  grain  would  not  have  been  in  the 
elevator  at  the  time,  but  that  the  fire  itself  occurred  without  any  fault  on 
defendant's  part.  Held^  that  defendant  was  not  liable,  for  the  reason 
that  the  fire  was  the  proximate  cause  of  the  damage  and  the  delay  in  for- 
warding only  the  remote  cause. 

Exception  from  Butland  county  court 

The  plaintiff  claimed  to  recover  for  the  amount  of  certain 
grain  which  was  in  transit  from  Chicago  to  Butland,  Yt.    As 
evidence  of  his  title  to  said  grain,  he  introduced 
certain  through  bills  of  lading,  which  contained, 
among  other  conditions,  the  following  : 

"The  said  Ogdensburgh  Transportation  Company  shall 
not,  nor  shall  any  carrier,  or  any  person  or  party  in  pos- 
Bession   of  all  or  any  of  said  property,  be   liable  for  any 
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loss  or  damage  of  or  to  all  or  any  of  said  property,  arising 
from,  caused  by,  or  connected  with  any  one  or  more  of  the 
following-mentioned  causes  or  tkingH,  to  wit :  *  *  *  Fire, 
wliile  afloat,  in  transit,  or  in  store,  at  any  place  of  shipment, 
transhipment;  station,  delivery,  or  on  board  of  boat  or  cars, 

*  *  *  unless  the  same  shall  affirmatively,  and  without  pre- 
sumption, be  proven  to  have  been  caused  by  the  negligence 
of  the  person  or  party  sought  to  be  made  liable." 

In  the  ordinary  course,  grain  shipped  by  this  route  is  taken 
by  water  from  Chicago  to  Ogdensburgh,  N.  Y.,  and  is  there 
placed  in  the  elevators  of  the  defendant,  where  it  is  stored 
until  the  shipper  orders  it  sent  forward  to  its  destination. 
The  grain  in  question  had  been  placed  in  tbe  elevator  of  th& 
defendant  for  some  time  before  the  fire,  and  had  all  been 
ordered  forward  for  periods  varying  from  more  than  30  to  7 
days  before  its  loss.  The  elevator  and  its  contents  were  burned 
September  9, 1892.  The  county  court  found  that  the  defend- 
ant was  negligent  in  not  having  sent  the  grain  forward  sooner, 
and  that,  if  the  grain  had  been  sent  on  with  reasonable  dili- 
gence, it  would  not  have  been  in  the  elevator  at  the  time  of 
the  fire,  but  that  the  fire  itself  occurred  without  the  neglect, 
of  the  defendant. 

J.  C.  Baker  and  Geo.  E,  Lawrence,  for  plaintiffs. 

C,  A.  Proviy,  for  defendant 

Boss,  C.J. — ^The  controlling  facts  found  by  the  county  court 
are  that  the  grain,  for  the  loss  of  which  recovery  is  sought, 
came  to  the  defendant  from  the  Ogdensburgh  Transportation 
Company,  shipped  by  wholesale  dealers  from  Chicago  on 
bills  of  lading  running  to  the  order  of  the  shipper  ;  that  the 
plaintiffs  purchased  the  bills  of  lading,  usually,  after  the 
grain  had  arrived  at  Ogdensburgh,  and  had  been  received  by 
the  defenciant  into  its  elevator ;  that  the  bills  of  lading, 
among  other  things,  provided  that  the  Ogdensburgh  Trans- 
portation Company,  and  any  other  common  carrier  in  the  line 
of  transportation,  should  not  be  liable  for  any  loss  by  "  fire, 
while  anoat,  in  transit,  or  in  store,  at  any  place  of  shipment, 
transhipment,  station,  delivery,  or  on  board  of  boat  or  cars, 

*  *  *  unless  *  *  *  caused  by  the  negligence  of  the  person 
or  party  sought  to  be  made  liable ;"  that  the  grain  was  de- 
stroyed while  in  the  elevator  of  the  defendant  at  Ogdens- 
burgh by  a  fire  which  occurred  without  the  negligence  of  the 
defendant,  but  that,  if  the  defendant  had  acted  upon  the 
orders  of  the  plaintiffs,  when  their  orders  were  necessary,  and 
removed  the  grain  from  its  elevator  as  soon  as  the  county 
court  has  found  it  should  have  done,  the  grain  would  have- 
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been  removed  before  the  fire.    On  these  controlling  facts,  it.  is 
apparent : 

1.  That  under  our  decisions  (Farmers'  &  Mechanics'  Bank  v, 
Champlain  Transp.  Co.,  23  Vt  186 ;  Id.,  18  Vt.  131 ;  Kimball 
V,  Railroad  Co.,  26  Vt.,  247 ;  Blumenthal  v.  Brainerd,  38  Vt. 
402 ;  Mann  v,  Birchard,  40  Vt.  326 ;  Hadd  v.  Ex-  j^,^,^^,^^  ^^ 
press  Co.,  52  Vt.  335;  6  Am.  &  Eng.  R.  Cas.  443  ;  lulmty^'* 
Gillis  V.  Telegraph  Co.,  61  Vt.  461 ;  25  Am.  &  Eng. 
Corp.  Cas.  568 ;  and  as  held  generally  by  courts  of  last  resort,  a 
common  carrier  may,by  contract,  limit  his  common-law  liability 
for  goods  intrusted  to  him,  so  far  as,  in  the  eye  of  the  law,  will 
be  considered  reasonable,  but  that  it  is  unreasonable  to  allow 
such  a  seryant  of  the  public  to  contract  for  relief  agaiust  his 
own  negligence.  Usage  may  amount  to  such  limitations. 
Farmers'  &  Mechanics'  Bank  v,  Champlain  Transp.  Co.,  18 
Vt.  131.  Notice,  unless  brought  distinctly  to  the  knowledge 
of  the  consignor,  in  such  a  manner  that  the  law  will  imply  his 
assent  to  the  limitation  contained  in  the  notice,  will  not  be 
considered  as  entering  into,  and  forming  part  of,  the  contract. 
Bills  of  lading  are  contracts,  or  receipts  and  contracts.  The 
carrier  thereby  acknowledges  the  receipt  of  the  property  to 
be  carried ;  states  the  conditions  on  which  he  is  to  carry 
the  property,  the  person  to  whom,  and  the  place  where, 
delivery  is  to  be  made,  and  the  rate  or  compensation  for 
the  carriage.  This  he  delivers  to  the  consignor  as  evidence 
of  the  contract  between  them.  By  receiving  the  bill  of  lad- 
ing the  consignor  assents  to  the  terms  of  the  consignment 
contained  in  it,  and  becomes  bound  thereby,  so  far  as  the 
conditions  named  are  reasonable,  in  the  eve  of  the  law.  In 
Farmers'  &  Mechanics'  Bank  v,  Champlain  Transp.  Co.,  23 
Vt.  206,  this  court  said,  in  speaking  of  a  contract  that  would 
limit  the  common-law  liability  of  common  carriers  :  **  This 
express  contract  ought,  perhaps,  to  be  very  clearly  proved, 
and,  in  water  carriage,  is  usually  required  to  appear  in  the 
bill  of  lading."  The  entire  scope  of  the  decision  in  King  v, 
Woodbridge,  34  Vt.  565,  proceeds  upon  the  theory  that 
a  bill  of  lading,  duly  delivered  and  accepted,  forms  a  written 
contract  between  the  consignor  and  carrier,  which  cannot  be 
varied  by  parol  evidence.  So  far  as  a  bill  of  lading  is  a 
receipt,  it  has  been  allowed,  sometimes,  to  be  explained  by 

Earol  evidence.  O'Brien  v,  Gilchrist,  34  Me.  554,  56  Am. 
^ec.  676,  and  note.  But  as  a  contract  of  carriage  of  the  goods, 
so  far  as  it  is  reasonable,  it  is  held  to  be  a  special  written  con- 
tract, not  open  to  explanation  by  parol  evidence.  Steele  v. 
Townsend,  36  Ala.  247,  79  Am.  Dec.  49,  and  note ;  Railroad 
Co.  V,  Ratlibone,  1  W.  Va.  87,  88  Am.  Dec.  664,  and  note ;  Mc- 
Millan V.  Railroad  Co.,  16  Mich.  79,  93  Am.  Dec.  208,  and 
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note ;  Chandler  v.  Spragae,  5  Mete.  (Mass.)  306,  38  Am.  Dec. 
404,  and  note  ;  Grace  v.  Adams,  100  Mass.  505,  97  Am.  Dec. 
117,  and  note  ;  McFadden  v.  Eailway  Co.,  92  Mo.  343,  1  Am. 
St.  Kep.  721,  and  note  ;  Graves  v.  Bailroad  Co.,  137  Mass.  33, 
16  Am.  &  Eng.  E.  Cas.  108. 

Where  the  bill  of  lading  is  received  by  the  consignor  with- 
out objection,  and  nothing  is  shown  to  the  contrary,  the  law 
presumes  he  accepts  it,  and  becomes  bound  by  its 
Kffeetor»e-  terms,  as  the  contract  for  the  carria&:e  of  the  goods 
bUiofUdiBg.  receipted  for,  and,  if  limitations  are  imposed  upon 
the  common-law  liabilty  of  the  carrier,  that  he  con- 
sents to  them,  and  is  bound  by  them,  so  far  as  they  are,  in  the 
eye  of  the  law,  reasonable.  Nothing  is  found  why  the  con- 
signors named  in  the  bills  of  lading,  receipting  for  the  grain 
lost,  did  not  consent  to  the  conditions  set  forth  in  them.  The 
plaintiffs  came  into  the  rights  of  the  consignors  by  an  assign- 
ment of  the  bills  of  lading.  Thereby,  they  became  the  con- 
signees of  the  grain.  As  such,  they  took  the  rights  of  the 
consignors,  to  whose  order  the  goods  were  consigned.  There- 
by, they  obtained  no  greater  rights  than  the  consignors  had, 
under  the  bills  of  lading.  The  counsel  for  the  plaintiffs 
criticise  the  conditions  contained  in  the  bills  of  lading.  What- 
ever may  be  justly  said  in  regard  to  others  of  them,  this 
case  brings  for  consideration  only  the  one  already  quoted,  in 
regard  to  loss  by  fire.  That  exempts  the  carrier 
KeMonAbieneBs  from  liability  only  for  such  fires  as  occur  without 
of  UmiutioB.  the  carrier's  negligence.  Leaving  the  carrier  re- 
sponsible for  losses  which  came  from  fires  caused 
by  the  carrier's  negligence,  the  limitation  was  reasonable, 
under  the  decisions  already  cited.  It  is  clearly  expressed, 
and  capable  of  ready  comprehension.     It  is  no  excuse  if  the 

f)laintiffs  did  not  read  and  consider  it.  Courts  are  estab- 
ished  neither  to  make  contracts  for  the  parties,  nor  to  re- 
lieve them  from  such  contracts  as  tliey  negligently  and  care- 
lessly enter  into.  They  are  to  construe  and  give  effect  to 
contracts  as  made,  so  far  as  they  are  lawful.  This  eliminates 
the  liability  of  the  defendant  for  the  loss,  so  far  as  it  was 
occasioned  by  the  fire,  for  that  has  been  found  to  have  oc- 
curred without  the  negligence  of  the  defendant 

2.  But  it  is  contended  that  the  delay  or  negligence  of  the 
defendant  in  not  removing  the  grain  as  speedily  as  the  coun- 
ty court  has  found  that  it  ought  to  have  done  renders  the  de- 
fendant  liable.  It  is  evident  that  the  fire  was  the 
carrier.^  ^  immediate,  proximate  cause  of  the  destruction  and 
loss  of  the  grain.  If  the  fire  had  not  occurred,  or 
if  that  cause  is  eliminated,  the  grain  would  not  have  been 
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lost.  The  cavsa  cauaana  was  the  fire.  The  concomitant  inci- 
dent was  the  delay  by  the  defendant  in  removing  it  from  the 
elevator.  But  that  delay  would  not  have  destroyed  the  grain, 
and  caused  its  loss,  if  the  fire  had  not  intervened.  .  It  is  gen- 
erally held  that  a  common  carrier  is  liable  on  the  ground 
of  negligence  only  when  that  negligence  is  the  proximate 
cause  of  the  loss.  On  this  subject,  and  on  what  is  the  proxi- 
mate and  what  the  remote  cause,  these  authorities  are  help- 
ful :  Bohen  v.  City  of  Waseca,  32  Minn.  176,  4  Am.  &  Eng. 
Oorp.  Cas.  631,  50  Am.  Eep.  564,  and  note ;  West  v.  Ward, 
77  Iowa,  323,  14  Am.  St.  Eep.  284,  and  note  ;  White  v.  Conly, 
14  Lea,  51,  52  Am.  Hep.  154,  and  note  ;  Haverly  v.  Bailroad 
Co.,  135  Pa.  St.  50,  43  Am.  &  Eng.  R.  Cas.  31,  20  Am,  St. 
Bep.  848,  and  note ;  Perley  v,  Bailroad  Co.,  98  Mass.  414,  96 
Am.  Dec.  645,  and  note. 

But  courts  differ  in  holding  the  carrier  liable  when  his  de- 
lay is  the  remote  cause  of  the  loss,  and  a  proximate  cause  ex- 
ists therefor,  for  which  he  is  not  liable.  Courts  of  last  resort, 
holding  the  carrier  liable  in  such  cases,  are  those  of  New 
York,  followed  by  those  of  Missouri  and  Illinois.  Holding 
that  the  carrier  is  not  liable  for  such  remote  cause,  are  the 
courts  of  United  States,  Massachusetts,  Pennsylvania,  Ohio, 
Michigan,  West  Virginia,  and  Iowa.  The  cases  of  these  states, 
pro  and  con,  can  be  found  collected  in  a  note  to  Norris  v.  Bail- 
way  Co.,  23  Fla.  182,  28  Am.  &  Eng.  B.  Cas.  66,  11  Am.  St. 
Bep.  355.  To  the  last-named  class,  apparently,  should  be 
added  the  courts  of  Nebraska  and  of  Maine.  McClary  v.  Bail- 
road Co.,  3  Neb.  44 :  O'Brien  v,  McGlinchy,  68  Me.  557. 

In  some  of  the  cases  cited,  holding  the  carrier  liable,  an- 
other element  existed,  in  addition  to  the  delay  of  the  carrier 
in  moving  the  goods  to  their  destination,  to  wit,  the  exposure 
of  the  property  to  the  action  of  the  elements,  \ihicli  was  ob- 
servable to  the  carrier,  like  freezing,  or  the  want  of  food  and 
care  when  the  property  consisted  of  live  animals.  When  the 
property  is  of  a  kind  liable  to  injury  or  destruction  by  such 
exposure,  whether  moving  the  propeity  with  due  dispatch,  or 
delaying  so  to  move  it,  the  carrier  is  under  a  duty  to  use  com- 
mon prudence  to  protect  the  property  from  dangers  which 
are  known  to  him  to  exist,  and  which  have  come  expectedly 
or  unexpectedly;  and,  if  the  danger  came  without  his  fault, 
he  may  charge  for  the  extra  care.  Beckwith  v.  Frisbie,  32 
Vt.  559. 

Some  of  the  cases  holding  the  carrier  for  delay  might  have 
been  properly  decided  against  him  because,  knowing  the 
danger  to  which  the  property  was  exposed,  he  did  not  exer- 
cise the  diligence  and  care  of  a  prudent  bailee  to  protect  it. 
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In  the  case  at  bar,  if  the  defendant  oould  have  protected  the 
property  from  the  fire,  after  it  knew  the  fire  existed,  by  the 
exercise  of  reasonable  prudence  and  diligence,  and  did  not,, 
the  defendant  would  have  been  liable,  from  its  failure  to  use 
this  measure  of  prudence  and  diligence,  but  not  on  the  ground 
of  its  delay  to  move  the  grain  earlier.  I  am  not  aware  thai 
any  case  exists  where  this  court  has  held  a  party  liable  for  the 
remote  cause  of  an  injury  of  this  nature.  The  question  has 
not  often  come  before  it. 

In  Templeton  v,  Montpelier,  56  Vt.  328,  the  proximate  cause 
of  the  plaintiff's  injury  was  the  failure  of  the  town  to  erect 
a  proper  guard-rail  on  the  side  of  its  highway ;  the  remote 
cause,  the  fright  of  the  plaintifi*'s  horse  at  that  point  by  a  train 
of  cars  on  the  railroad  running  near  the  highway.  The  plain- 
tiff knew  that  by  going  that  road  he  was  liable  to  encounter 
a  train  of  cars,  and  that  there  was  another  highway  to  hia 
place  of  destination,  equally  feasible,  which  would  not  bring 
him  near  a  moving  train  of  cars.  The  referee  found  that  the 
plaintiff  was  negligent  in  using  the  highway,  on  which  he 
was  injured.  This  court  iield  that  the  plaintiff's  negligence 
was  only  remotely  connected  with  his  injury,  and  that  it  did 
not  contribute  to  its  proximate  cause,  and  for  that  reason  did 
not  defeat  his  right  of  recoverv. 

This  conclusion,  in  principle,  is  the  same  as  that  reached 
by  the  courts  which  hold  that  the  carrier  is  not  liable  where 
his  only  fault  is  that  of  delay  to  move  the  consigned  goods 
with  such  rapidity  as  the  trier  might  consider  reasonable.  We 
think  it  is  the  better  conclusion  that  in  such  cases,  if  the 
proximate  cause  of  the  loss  arises  in  such  a  manner  that  it 
will  not  support  an  action,  neither  will  the  remote  cause, 
though  incidental  to  the  proximate  cause.  If  the  proximate 
cause  occurs  without  the  fault  of  the  carrier, — in  other  words, 
as  to  him,  is  accidental, — he  cannot  forecast  when  or  where  it 
may  fall  upon  the  goods  intrusted  to  him  to  carry,  or  whether 
it  will  fall  upon  them  at  all.  It  is  as  likely  to  fall  upon  them 
when  being  moved  with  dispatch  as  when  delay  occurs.  Be- 
ing unconnected  with  it,  he  cannot  forefend  the  property  in- 
trusted to  him  against  it  by  the  exercise  of  the  utmost  pru- 
dence and  diligence.  If  he  could  forecast  when  or  where  it 
would  occur,  at  times,  it  might  be  his  duty  to  delay  the  move* 
ment  of  the  property'.  In  that  way  only  could  he  protect  the 
goods.  But  inasmuch  as  he  cannot  forecast  that  it  will  oc- 
cur, nor  when  nor  where  it  will  occur,  and  is  himself  in  no 
respect  responsible  for  its  occurrence,  he  is  under  no  duty  to 
the  consignor  or  owner  of  the  goods  in  regard  to  its  occurs 
rence. 
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Judgment  reversed,  and  judgment  for  defendant  to  recover 
its  costs. 

Limitation  of  Liability  by  Carrier. — See  Merchants'  Dispatch  Transporta^ 
tion  Co.  V,  FarthiuHiiD,  ante^  p.  145,  and  note,  150. 

Liability  of  Warehousemen  for  Destruction  of  Qoods  by  Fire. — See  Lan- 
caster Mills  V.  MeichantB*  Cotton  Press  &  Storage  Co.  (Tenn.),  45  Am.  & 
Bog.  R.  Cas.  428,  and  note  457. 


KiBK 
V. 

Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  CJo, 

{Minneaota  Supreme  Court,  Nov,  16,  1894.) 

Termination  of  Liability  of  Railroad  Company  as  Carrier.— In  the  case- 
of  portable  boxes  or  paclcages  of  valuable  merchandise,  the  liability  of  the 
railway  company  as  common  carrier  does  not  terminate  until  the  goods  are 
removed  from  the  cars  and  placed  in  its  freight-room,  ready  for  delivery 
to  the  consignee,  and  the  consignee  has  had  a  reasonable  time  thereafter 
to  remove  I  hem. 

Same — Liability  of  Company  for  Qoods  Stolen  from  Car  at  Destination. 
— A  valuable  box  of  merchandise  was  left  in  the  car  in  which  it  was  trans- 
ported, and,  over  48  hours  after  the  car  arrived  at  the  place  of  consign- 
ment, was  stolen  from  the  car.  It  did  not  appear  that  there  was  any 
special  reason  for  leaving  the  box  in  the  car,  or  that  there  was  any  custom 
or  agreement  to  deliver  such  packages  to  the  consignee  directly  from  the 
cars.  Held^  that  defendant's  liability  as  common  carrier  had  not  termi- 
nated. 

Appeal  from  Pipestone  county  district  court 
Lorin  Cray  and  S.  L.  Perrin,  for  appellant. 
P.  P,  Cody,  for  respondent. 

Mitchell,  J. — This  action  was  brought  to  recover  the  value 
of  certaiu  goods  delivered  by  plaintiff  to  defendant,  a  common 
carrier,  for  transportatioD,  and  which  were  stolen 
while  in  defendant's  possession.  Both  the  place  •"  ■  • 
of  shipment  and  the  place  of  destination  were  on  defendant's 
road.  The  goods  were  contained  in  a  box,  and  weighed  75 
pounds,  and  were  of  the  value  of  about  $70.  The  plaintiff 
shipped  the  goods  consigned  to  himself.  He  did  not  reside, 
nor  had  he  an  agent,  at  the  place  of  consignment,  and  his  res- 
idence was  unknown  to  the  defendant.  The  car  containing 
the  box  arrived  at  the  place  of  destination  about  half-past  6 
on  Thursday  evening,  August  10th,  but  the  goods  were  never 
unloaded  from  the  car.     The  car  was  left  '*  sealed,"  but  not 
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locked.  The  last  that  was  seen  of  the  goods  was  Saturday 
evening,  when  the  defendant's  ageot  saw  them  in  the  car. 
When  plaintiff  called  for  them,  on  Monday  morning,  it  was 
discovered  that  some  one  had  broken  the  seal  of  the  car  and 
stolen  the  box.  It  does  not  appear  where  the  car  was  left 
standing,  or  whether  it  was  at  a  place  suitable  for  delivery  of 
goods  to  consignee.  There  was  evidence  that  the  "  station  " 
was  open  for  the  delivery  of  freight  on  Friday  and  Saturday 
from  7  A.  M.  to  6.30  p.  M.,  out  there  is  no  evidence  that  this  box 
was  ready  for  delivery  during  that  time,  although  it  is  per- 
haps fairly  inferable  from  the  circumstances  that  had  plain- 
tin  called  for  it  on  either  of  these  days  defendant's  agent  could 
and  would  have  gotten  it  for  him  out  of  the  car.  No  reason 
was  shown  why  defendant  left  the  box  in  the  car,  instead  of 
placing  it  in  the  freight-room.  It  does  not  appear  that  the 
defendant  had  no  freight-room,  or  that  there  was  any  neces- 
sity for  keeping  such  portable  packages  in  the  car,  or  that 
there  was  any  general  custom  at  that  station  of  delivering 
such  packages  from  the  car  to  the  consignees.  On  this  state 
of  the  evidence  the  court  directed  a  verdict  for  the  plaintiff. 

The  only  question  raised  on  this  appeal  is  whether  the  de- 
fendant's liability  as  carrier  had  terminated  when  the  goods 
were  stolen,  or,  at  least,  whether,  under  the  evi- 
TerniiBAtioB  deuce,  that  question  should  not  have  been  left  to 
lUbiiity.'^ '  *^®  i^^y-  Tliis  court  has  had  occasion  in  at  least 
three  cases  to  consider  somewhat  at  length  the  old 
and  somewhat  mooted  question  when  and  under  what  cir- 
cumstances the  peculiar  liability  of  a  common  carrier  as  such 
maybe  terminated  before  the  goods  have  passed  into  the  pos- 
session or  custody  of  the  consignee.  Derosia  v.  Railroad  Co., 
18  Minn.  133  (Gil.  119) ;  Pinney  v.  Railroad  Co.,  19  Minn.  251 
(Gil.  211) ;  Arthur  v.  Railroad  Co.,  38  Minn.  95,  32  Am.  &  Eng. 
R.  Cas.  449. 

In  the  first  of  .these  cases  it  was  held  that  if  the  consignee 
resides  elsewhere  than  at  or  in  the  immediate  vicinity  of  the 
place  of  final  destination,  has  no  agent  there,  and  his  residence 
IS  unknown  to  the  carrier  (which  was  this  case),  the  carrier 
can  place  the  goods  in  its  freight-house,  and  after  keeping 
them  a  reasonable  time,  if  the  consignee  does  not  call  for  them, 
its  liability  as  carrier  ceases. 

We  do  not  mean  to  lay  down  as  an  inflexible  rule,  appli- 
cable to  all  cases,  that  in  order  to  terminate  the  carrier's  lia- 
bility the  goods  must  be  removed  from  tho  car  and 
carrie"!^*  put  into  the  Carrier's  freight-house.  The  nature  of 
some  kinds  of  goods,  such  as  coal,  lumber,  and  the 
like,  precludes  this.  It  is  usual  for  the  consignees  themselves 
to  unload  and  carry  away  these  kinds  of  freight  directly  from 
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the  cars.  It  is  also  true,  as  suggested  by  defendant's  counsel, 
that  there  is  nothing  to  prevent  a  carrier,  at  least  under  spe- 
cial circumstances,  from  using  the  car  as  its  warehouse  for 
the  storage  of  freight.  But  in  the  case  of  portable  boxes  or 
packages  of  valuable  merchandise  we  think  that,  under  any 
ordinary  circumstances,  public  policy  requires  that  it  should 
be  held  the  inflexible  rule  that  in  order  to  terminate  the  car- 
rier's liability  he  must  remove  the  goods  from  the  car  in  which 
they  were  transported  and  place  them  for  safe  keeping  in  his 
freight-house. 

We  will  take  notice  of  the  fact  that  it  is  the  general  custom 
to  do  so  with  this  class  of  goods,  and  to  deliver  them  to  the 
consignees  from  the  freight-room,  and  not  from  the  car.  To 
allow  the  carrier  to  terminate  his  liability  for  such  kinds  of 
goods  by  any  less  formal  and  expressive  act  would  be  against 
public  policy.  The  unloading  of  cars  may  be,  and  often  is, 
delayed  for  the  mere  convenience  of  the  carrier ;  and  to  per- 
mithim  in  such  cases  to  say  that  the  cars  constituted  his  ware- 
house for  the  time  being,  and  that  if  the  goods  had  been 
called  for  they  would  have  been  delivered  to  the  consignee, 
and  therefore  he  is  not  liable  for  their  loss,  would  inaugurate 
a  very  dangerous  rule.  If  the  facts  existed  which  had  termi- 
nated defendant's  liability  as  a  common  carrier,  the  burden 
was  on  it  to  prove  them,  and  this  it  certainly  failed  to  do,  even 
under  the  most  favorable  view  of  the  law.  The  court  was 
right  in  directing  a  verdict  for  plaintiff. 

We  are  by  no  means  sure  that  this  direction  would  not 
have  been  correct  even  conceding  that  defendant's  liability 
was  only  that  of  a  warehouseman ;  for  it  would  seem  grossly 
negligent  to  leave  a  car  containing  portable  packages  of  valu- 
able merchandise  unlocked,  and  merely  fastened  with  a  strip 
of  tin,  called  a  "  seal,"  which  any  one  could  easily  remove. 

Order  affirmed. 

GiLFHiLAN,  C. J.,  absent  on  account  of  sickness ;  took  no 
part. 

When  Liability  as  Carrier  Ceases  and  Liability  as  Warehouseman  Begins. 
— See  Columbus  &  Western  R.  Co.  v.  Ludden  (Ala.),  42  Am.  &  Eng.  R. 
Cas.  404,  and  note  409 ;  Richardsoo  e.  Canadian  Pacific  R.  Co.  (Can.),  46 
Am.  A  Eng.  R.  Cas.  413,  and  note  422. 

Duties  and  Liabilities  of  Carriers — Duty  to  Furnish  Suitable  Cars  for 
Transportation, — In  Alabama  <&  V.  R.  Co.  v,  Searles,  71  Miss.  744,  it  was 
held  that  it  is  the  duty  of  a  railroad  company  to  furnish  suitable  and  proper 
cars  for  the  transportation  of  goods  delivered  to  it;  that  where  there  is 
nothing  in  the  contract  of  carriage  limiting  its  common-law  liability  as  a 
carrier,  it  is  bound,  as  an  insurer,  and  for  a  failure  in  this  respect,  whereby 
injury  results,  it  is  liable.  Citing  The  Caledonia,  43  Fed.  Rep.  681 ;  Sloan 
e.  Railway  Co.,  58  Mo.  220. 
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Duty  to  Giw  Correct  Information  as  to  Train».—ln  CaDtWell  o.  Pacific 
Exp.  Co.,  68  Ark.  487,  which  was  an  action  to  recover  for  the  loss  of  per- 
ishable property  because,  as  alleged,  of  the  Degligence  of  the  carrier  in  not 
complying  with  the  contract  of  carriage,  the  court,  of  its  own  motion, 
iDStructed  the  jury  that  **It  was  the  duty  of  the  agent  of  the  express  com- 
pany to  give  to  shippers  correct  information  about  trains  upon  which  he 
was  allowed  to  forward  express  matter;  and,  if  the  jury  believe  from  the 
evidence  that  said  agent,  at  the  time  the  venison  was  brought  to  him  for 
shipmcDt,  agreed  with  plaintiff  that  he  would  forward  the  same  by  the 
night  train  of  the  same  aay  the  venison  was  received,  and  by  such  promise 
induced  plaintiff  to  deliver  the  venison  to  the  defendant  for  shipment,  and 
that  he  (the  agent)  did  not  ship  on  that  train,  but  afterward,  without  fur- 
ther notice  to  the  plaintiff,  shipped  on  a  train  of  the  next  day,  several 
hours  later  than  the  one  by  which  he  had  agreed  to  forward  the  venison, 
and  that,  by  this  delay  in  shipment,  the  venison  was  spoiled  and  lost,  they 
should  find  for  the  plaintiff;"  and  it  was  held  that  the  court  correctly 
stated  the  law  applicable  to  the  facts. 

Liability  of  Carrier  for  Failure  to  Safely  Transport  Property  Committed 
to  it — Exposing  Cotton  to  Danger  of  Fire — In  Thomas  v.  Wabash,  St.  L.  & 
P.  R.  Co.  (Lancaster  Mills,  etc..  Intervener  (U.  S.  Cir.  Ct.,  S.  D,  III.,  Sept. 
24,  1894),  63  Fed.  Rep.  200,  it  appeared  that  a  shipment  of  cotton  was  left 
by  the  carrying  railroad  company  in  a  place  where  it  was  exposed  to  the 
danger  of  ignition  from  sparks  from  passing  steamboats  and  locomotives 
for  eighteen  days  and  until  it  took  fire  and  was  destroyed,  and  it  was 
held  that  the  delay  and  exposure  were  such  negligence  as  would  render 
the  company  liable.  The  court  said:  **The  contention  is  made,  however, 
by  counsel  for  receivers  that,  even  if  unusual  delay  had  occurred  at  Cairo 
after  the  arrival  of  the  cotton,  and  before  it  was  destroyed — which  is 
denied — this  would  not  render  the  receivers  liable  for  the  loss  of  the  cot* 
ton  burned,  because  such  delay  would,  at  the  most,  only  be  a  remote,  and 
not  the  proximate,  cause  of  the  loss  of  the  cotton  by  fire.  Many  well-con- 
sidered cases  have  been  referred  to  by  the  learned  counsel  for  the  receivers 
in  support  of  his  position,  and  it  may  be  that  it  announces  a  sound  rule. 
It  will  be  borne  in  mind,  however,  that  the  negligence  imputed  to  the 
carrier  in  this  case  in  the  petition  is  not  merely  delay,  but  'that  the  loss  of 
the  cotton  by  said  fire  was  the  result  of  the  carelessness  and  negligence 
and  delay  of  said  receivers  while  the  said  cotton  was  in  their  possession, 
in  course  of  transportation  in  pursuance  of  the  contract  of  transportation 
as  aforesaid.'  If  mere  delay  constituted  all  the  alleged  negligence  to  be 
found  in  the  pleadings  and  evidence,  the  question  might  present  less  diffi- 
culty, for  the  negligence  must  be  the  proximate,  and  not  the  remote,  cause 
of  the  burning,  to  render  the  carrier  liable.  Had  lightning  set  the  cotton 
on  fire,  or  had  one  of  the  frequent  river  storms  destroyed  it,  the  delay 
preceding  the  accident  might  not  be  regarded  as  the  proximate  cause  of 
the  destruction;  and  in  such  or  a  like  case  in  facts  or  principle  the  cases 
cited  by  counsel  for  the  receivers,  of  Railway  Co.  v.  Reeves,  10  Wall.  176; 
Morrison  «.  Davis,  20  Pa.  St.  171;  Denny  v.  Railroad  Co.,  18  Gray  481;  St. 
Louis,  I.  M.  &  S.  Ry.  Co.  «.  Commercial  Union  Ins.  Co.,  189  U.  S.  223,  49 
Am.  &  Eng.  R,  Cas.  187;  New  York  Lighterage  &  Transp.  Co.  «.  Pennsyl- 
vania R.  Co.,  43  Fed.  Rep.  172;  Hoadley  «.  Transportation  Co.,  115  Mass. 
304;  and  others  on  that  line,  would  be  in  point.  The  petition,  however, 
and  the  evidence  in  support  of  it  go  far  beyond  mere  delay,  charging  and 
proving  satisfactorily  that  the  carrier  company,  on  reaching  Cairo  with  the 
cotton,  on  December  10th,  did  not  proceed  to  North  Cairo,  where  the 
Cairo,  Vincennes  &  Chicago  Line  had  a  wharf  boat,  from  which  cotton  on 
that  line  of  transit  was  carried  up  an  incline,  by  tracks,  into  the  cotton - 
shed,  to  be  loaded  on  cars  for  the  east,  but,  on  the  contrary,  tied  up  Barge 
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49,  coDtaining  the  cotton,  a  distance  of  more  than  one  mile,  at  the  foot  of 
Tenth  street,  at  the  public  levee,  in  a  position  not  only  exposed  to  the 
aparks  of  passing  steamboats,  but  in  close  proximity  to  the  tracks  of  the 
Illinois  Central  Railroad  upon  the  top  of  the  levee,  A  position  more 
-exposed  to  sparks  from  the  numerous  vessels  in  a  busy  harbor,  and  from 
the  smokestacks  of  the  engines  almost  constantly  passing  on  the  railroad, 
could  not  have  been  chosen  in  Cairo.  And  it  was  at  this  exposed  point 
that  the  barge  containing  the  cotton  was  moored  till  it  was  destroyed  by 
fire  on  the  28th  of  December;  the  fire  originating  most  likely  from  sparks 
emitted  from  boats  on  the  river  or  engines  on  the  levee.  It  is  not  mere 
delay,  therefore,  but  negligent  delay  in  a  dangerous  place,  wilfull,  it  may 
be  said,  and  deliberate  exposure  of  the  cotton  to  danger  from  fire,  that 
fixes  the  liability  of  the  carrier.  The  danger  could  have  been  foreseen, 
should  have  been  foreseen,  and  guarded  asfHinst.'' 

Liithility  of  Carrier — Low  of  Goods  by  Wrong  Delivery, — In  Savannah,  F. 
&  VV.  R.  Co.  «.  Sloai  (Ga.,  April  23,  1894),  20  8.  E.  Rep.  219,  it  was  held 
that  loss  of  goods  by  a  wrong  delivery,  made  negligently  by  the  carrier, 
is  a  conversion  for  which  the  carrier  is  liable  to  account  at  the  full  value 
of  the  goods,  this  mode  of  loss  not  being  within  the  terms  of  the  special 
contract  fixing  a  conventional  value  upon  the  goods  at  the  time  of  ship- 
ment in  consideration  of  the  rate  of  freight  being  reduced ;  and  that,  even 
granting  that  it  was  competent  for  the  parties  to  make  a  contract  which 
Would  have  covered  wrong  delivery  by  negligence,  they  did  not  do  so. 
DintinguUhing  Railroad  Co.  v.  Reid,  91  Ga.  377,  55  Am.  &  Eng.  R.  Cas. 
563;  liailroad  Co.  v.  Pickett,  87  Ga.  734. 

Trfinsport4Uwn  of  Locomotive  with  Engineer  and  Fireman  in  Charge — Neg- 
ligenee  of  Conductor  of  Traneporting  Cofnpany, — In  Terre  Haute  &  I.  R.  Co. 
17.  Chicago,  P.  &  St.  L.  R.  Co.,  150  111.  502,  it  appeared  that  a  railroad 
company  undertook  to  transport  a  locomotive  engine  over  its  road  between 
certain  points  for  a  fixed  price  per  mile,  the  owners  of  the  locomotive  to 
furnish  the  engine-driver  and  fireman,  but  that  its  time  of  starting  and 
stopping,  its  side-tracking,  and  the  like  were  to  be  under  the  control  of 
the  company  owning  the  line;  that  a  conductor  of  such  company 
in  charge  of  the  transportation  disobeyed  an  order  of  the  train-despatcher, 
and  that  a  collision  occurred  whereby  the  engine  was  damaged,  and  it 
was  held  that  the  company  which  had  agreed  to  transport  the  engine  was 
liable  for  the  damaires  sustained. 

Presumption  of  Negligence  Arising  from  Condition  of  Qoods  on  Arrival 
at  Destinations — In  Buck  v.  Pennsylvania  R.  R.  Co.,  150  Ph.  St.  170,  it  was 
held  that  if  no  explanation  is  given  as  to  how  goods  in  charge  of  a  carrier 
for  transportation  suffered  injury,  a  presumption  of  negligence  arises 
agaiust  the  carrier  which  is  sufiicient  to  justify  a  recovery  in  cases  where 
there  is  no  other  proof  than  of  a  delivery  of  the  goods  to  the  carrier  in  good 
condition,  and  their  arrival  at  their  point  of  destination  in  a  damaged  con- 
dition. Citing  Express  Co.  v.  Sand,  55  Pa.  St.  140;  Grogan  v.  Express  Co., 
114  Pa.  St.  523,  80  Am.  &  Eng.  R.  Cas.  9. 

Right  of  Carrier  to  Hate  Question  of  Negligence  Passed  on  hy  Jury, — In 
Buck  V,  Pennsylvania  R,  R.  Co.,  150  Pa.  St.  170,  which  was  an  action  by  a 
shipper  against  a  railroad  company  to  recover  for  damages  to  stoves  which 
had  suffered  injury  in  course  of  transportati<in,  it  appeared  that  the  stoves 
were  of  a  fragile  character,  and  that  they  had  been  shipped  in  good  order, 
carefully  packed ;  that  there  had  been  no  collision  or  wreck  in  the  course 
of  the  transportation,  but  that  the  goods  were  delivered  in  a  damaged  and 
broken  condition,  and  the  court  instructed  the  jury  that  the  carrier,  not 
having  limited  its  liability  by  the  contract  of  shipment,  unless  it  could  show 
how  the  damage  occurred,  a  legal  presumption  would  arise  that  it  was  liable 
therefor;  and  it  was  held  that  the  instruction  was  erroneous,  as  tending  to 
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leave  the  jury  to  think  that  they  must  find  for  the  plaintiff,  unless  th& 
defendant  had  shown  distinctly  the  actual  facts  and  circumstances  of  an 
accident,  and  that  the  absence  of  such  distinct  proof  did  not  deprive  the 
carrier  of  the  right  to  have  the  question  of  negligence  considered  upon  all 
the  testimony. 

Construction  of  Policy  of  Fire  Insurance  Covering  Liability  as  Carrier 
and  Warehouseman. — In  Minneapolis,  St.  P.  &  S.  8.  H.  R.  Co. «.  Home 
Ins.  Co.,  55  Miun.  286,  a  policy  of  insurance,  whereby  a  railroad  company 
was  insured  **  on  fluur,  corn,  grain,  seeds,  provisions,  and  other  merchan- 
dise, excluding  petroleum  or  its  products;  it  being  understood  and  agreed 
that  the  insurance  under  this  head  is  to  cover  the  liability  of  the  insured 
as  carriers  and  warehousemen,  as  well  as  their  own  property,  *  *  *  wliile 
contained  in  their  elevator  situated  at  Gladstone,  Mich.,"  was  construed  as 
an  insurance  for  the  benefit  of  the  railroad  company  only  to  the  extent  of 
its  liability  as  carrier  and  warehouseman. 

Action  on  Policy  of  Insurance  of  Carrier's  Liability— Measure  of  Dam- 
ages-Varying Written  Instrument— What  Constitutes  Liability  as  Carrier 
and  Warehouseman. — In  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co.  v.  Home 
In^.  Co.,  56  Minn.  236,  it  was  held  that  in  an  action  on  a  policy  of  insurance 
issued  to  a  railroad  company  as  carrier  and  warehouseman  the  bills  of  lading 
fixing  the  liability  of  the  plaintiff  to  the  shippers  as  carrier  and  warehouse- 
man are  the  measure  of  defendant's  liability  to  the  plaintiff,  and  cannot  be 
varied  by  parol  evidence ;  that  in  an  action  to  enforce  rights  dependent  on 
a  written  contract,  although  the  suit  be  between  strangers  to  the  instru- 
menti  or  between  a  stranger  and  one  of  the  parties  to  the  contract,  the  rule 
against  varying  a  written  instrument  applies ;  and  that  a  liability  incurred 
by  the  plain  tin  on  a  collateral  contract  to  procure  insurance  on  the  prop- 
erty of  shippers  was  not  a  liability  as  carrier  or  warehouseman  within  the 
meaning  of  the  policy. 

What  Constitutes  a  Transportation  or  Conveyance  of  Intoxicating  Liquor 
under  Statute  Prohibiting  Such  Transportation  within  the  State. — In  State 
«.  Rhodes  (Iowa,  May  8,  1894),  58  N.  W.  Rep.  887,  it  was  held  that  the  act 
of  an  agent  of  a  railroad  company  in  removing  a  box  containing  alcoholic 
liquor  from  the  platform  of  a  railroad  station  to  the  freight-room  was  a 
violation  of  section  1558  of  the  Code  as  amended  (McOlain's  Code,  §  2410), 
rendering  such  an  agent  liable  to  fine  and  imprisonment  for  transporting 
or  conveying  intoxicating  liquors  from  **one  place  to  another  within  thia 
state." 


Gregg 

V. 

Illinois  Central  B.  Oa 

(147  mimis,  550.) 


Termination  of  Liability  of  Railroad  Company  as  Carritr. — Liability  of  a. 
railroad  company  as  a  common  carrier  ceases  upon  the  unloading  of  the 
goods  from  its  cars  at  the  place  of  destination  and  placing  them  m  a  safe 
and  secure  warehouse. 

Same. — As  to  goods  which  a  carrier  is  not  required  or  expected  in  the 
usual  course  of  business  to  remove  from  its  cars,  such  as  grain  in  bulk,  coal,^ 
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lumber  and  the  like,  the  liability  of  the  company  as  carrier  ceases  when 
the  curs,  containing  the  goods,  are  delivered  in  a  convenient  position  for 
unloading  at  the  elevator,  warehouse,  or  other  place  designated  by  contract 
or  required  in  the  usual  course  of  business;  or  if  no  place  of  delivery  is 
thus  designated  or  required,  on  its  side-track  in  the  usual  and  customary 
place  of  unloading  by  the  consignees. 

When  Contract  of  Carriage  Termlnatest — In  the  event  of  a  failure  of  the 
consignee  to  designate  a  place  ot  delivery,  the  contract  of  carriage  would 
determine  when  the  cars,  in  proper  and  safe  condition,  were  placed  at  the 
usual  and  ordinary  place  of  keeping  or  storing  cars  containing  like  freight 
upon  the  company's  tracks  where  they  can  be  safely  and  conveniently 
loaded. 

Same — Test  as  to  Termination  of  Contract — Nature  of  Liability  of  Car- 
rier After  Termination  of  Carriage. — in  determining  as  to  whether  a  con- 
tract of  carriage  is  at  an  end,  the  question  is  whether  anything  remains  to  be 
done  by  the  carrier  in  completion  of  its  contract  to  safely  carry  and  deliver 
the  goods  at  the  place  of  destination;  if  there  is,  its  liability  of  carrier  con- 
tinues; but  if  there  is  not,  and  the  goods  remain  in  the  carrier's  possession, 
its  liability  in  respect  thereof,  when  not  varied  by  contract  or  usage,  is  as 
warehouseman  only. 

Storage  of  Crain  by  Delivering  Company  with  Brokers  of  Shippers  as 
affecting  the  Relation  of  the  Parties. — Plaintiff  shipped  two  car  loads  of 
corn  ill  bulk  from  a  poiut  in  Illinois  to  a  point  in  Georgia  to  his  own  order, 
with  directions  to  notify  D.  &  Co.,  and  three  days  thereafter  made  another 
shipment  of  three  car-loads  from  another  point  in  Illinois  to  the  same  point 
in  Georgia,  with  the  like  directions.  The  corn  reached  its  destination 
over  a  terminal  line  of  railway  from  9  to  15  days  after  shipment,  and  the 
bills  of  lading  were  attached  to  drafts  of  D.  «&  Co.,  which  were  negotiated 
by  plaintiff.  On  the  day  of  the  arrival  of  the  last  shipment  in  Georgia,  D. 
&  Co.  wrote  to  plaintiff  to  the  effect  that  there  was  no  market  for  the 
goods,  and  suggested  that  plaintiff  make  new  drafts  on  them,  and  thereby 
gain  about  15  or  16  days  in  which  to  place  the  shipment.  On  the  arrival  of 
the  grain  the  terminal  company  notified  D.  &  Co  and  requested  storage  of 
the  grain  with  them;  they  being  warehousemen,  and  the  corn,  not  being 
taken  by  the  consignee,  was  stored  in  D.  &  Co.'s  warehouse,  the  delivering 
company  taking  their  receipt  to  itself,  and  thereafter  an  extraordinary  and 
unusual  flood  occurred  whereby  the  grain  in  the  warehouse  was  damaged, 
occasioning  the  loss  complained  of.  Held,  that  the  effect  of  the  arrange- 
ment between  D.  &  Co.  and  the  terminal  company  was  to  constitute  the 
former  warehousemen  for  the  plaintiff,  and  that  D.  &  Co.  thus  held  the 
property  for  him  subject  only  to  the  lien  of  the  railroad  company  for  its 
charges. 

Liability  of  Delivering  Company  for  Storage  in  Unsafe  Warehouse — 
Damages  by  Extraordinary  Flood. — It  appeared  from  the  evidence  that  the 
warehouse  was  a  safe  and  secure  place  for  storing  the  grain,  and  it  was  held 
that  the  company  was  not  in  fault  for  storing  it  in  such  warehouse  and  for 
its  damage  by  an  unprecedented  and  extraordinary  flood,  although  there 
were  other  places  available  for  storage  upon  higher  ground  which  were  not 
affected  by  the  flood. 

Liability  of  Company  for  Negligence  Not  Contributing  to  injury. — The 
failure  of  the  carrier  to  give  the  plaintiff  notice  of  the  neglect  of  D.  &  Co. 
to  receive  and  take  care  of  the  grain  did  not  render  the  carrier  liable  for 
the  damage  to  the  grain  where  such  failure  did  not  operate  to  plaintiff^s 
injury. 

Duty  of  Company  to  ICeep  Qrain  in  Cars  on  its  Track  for  Unreasonable 
Time. — The  ctmipany  was  under  no  duty  to  keep  the  grain  on  its  track  for 
a  period  of  15  days  or  more  to  the  detriment  of  its  other  business, 

61  A.  &  E.  R.  Cas.— 14 
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Nature  of  Holding  of  Warehouseman. — ^The  deposit  of  the  grain  by  the 
terminal  company  in  the  warehouse  being  for  the  purpose  of  preserying  its 
lien  on  the  goods  for  advances  and  charges,  the  holding  of  the  warehouse- 
man was  for  both  the  owner  and  the  carrier. 

Appeal  from  the  appellate  court,  first  district. 

On  the  25th  of  July,  1888,  appellant  shipped  by  appellee's 
road  two  car-loads  of  corn,  in  bulk,  from  Lodi,  111.,  and  on 
July  28,  1888,  three  car-loads  from  Ludlow,  111.,  consigned 
"  Order  Jas.  Gregg  &  Co.,  Augusta,  Georgia,"  with  directions 
to  **  notify  Dunbar  &  Co."  The  record  shows  that 
***  *  *  '  the  five  car-loads  of  corn  reached  Augusta  during 
the  period  from  August  2  to  August  11, 1888,  over  the  Georgia 
Bailroad,  the  terminal  connecting  line  of  railway  over  which 
the  corn  was  transported.  The  bills  of  lading  were  attached 
to  drafts,  at  10  days*  sight,  on  Dunbar  &  Co.,  which  were  dis- 
counted by  appellant  in  Chicago.  On  the  11th  day  of  August, 
1^88,  Dunbar  &  Co.  wrote  appellant  as  follows  : 

"  Augusta,.  Ga.,  11, 1888. 
"Messrs.  Gregg,  Garvey  &  Co.,  Chicago,  111.:  Dear  Sirs — In- 
closed please  find  certificate  for  weight  of  cars  No.  11,724  and 
No.  3038,  for  which  you  asked,  and  also  for  car  2500,  I.  C, 
which  loses  heavily.  No  demand  for  grain  to-day.  Market 
is  stocked.  A  large  lot  of  stuff  was  brought  here  prior  to  the 
advance  in  freight,  and  this  being  our  tightest  money  season, 
anyway,  everybody  has  been  cramped  to  pay  for  it.  Our  banks 
protected  drafts,  and  loaned  on  until  they  too  became  cramped, 
and  refused  to  lend  any  more.  The  situation  is  worse  than 
last  season,  when,  you  remember,  the  same  thing  occurred. 
The  best  way  we  can  see  out  of  the  difficulty  in  meeting  your 
drafts,  which  begin  to  mature  next  week,  is  to  draw  back  on 
you  for  them  as  they  mature,  and  then  let  you  make  new  10- 
day  drafts  on  us;  and  in  this  way  we  can  gain  about  15  or  16 
days,  and  in  that  time  hope  to  place  a  great  part  of  it.  We 
can  arrange  to  take  care  of  the  stuff  itself  without  having  to 
to  keep  on  track.  We  will  begin  to  draw  on  Monday.  We  await 
your  favors. 

"  Tours,  truly,  Dunbab  &  Co." 

This  suggestion  was  followed,  Dunbar  &  Co.  drawing  upon 
appellant  to  meet  the  drafts  of  appellant  upon  them  as  tliey 
matured,  and  attaching  the  bills  of  lading  issued  to  appellant, 
and  originally  attachea  to  his  drafts,  as  collateral  to  the  drafts 
thus  drawn  by  Dunbar  &  Co.  upon  appellant.  These  drafts 
were  paid  by  appellant  in  Chicago,  and  other  drafts,  at  10 
days'  sight,  with  the  bills  of  lading  attached,  were  drawn  on 
Dunbar  &  Co.  Dunbar  &  Co.  were  notified,  upon  the  ar- 
rival of  the  grain,  and  requested  its  storage  with  them, 
they  being    warehousemen    and  brokers    at    Augusta,   Ga. 
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The  corn  not  having  been  taken  by  the  consignee,  the  Georgia 
Eailroad  finally  stored  the  same  in  Dunbar  &  Co.'s  warehouse, 
taking  their  warehouse  receipts  to  the  Georgia  Bailroad  Co, 
the  last  receipt  being  dated  August  23,  1888.  On  September 
lu,  1888,  there  occurred  an  extraordinary  and  unusual  flood, 
which  submerged  the  corn  in  the  warehouse,  and  damaged  it. 
Dnubar  <fe  Co.  sold  $1386  worth  of  the  damaged  corn.  The 
balance  proved  a  total  loss.  This  suit  is  brought  to  recover 
the  value  of  the  corn  lost  and  damaged. 

Otis  dk  Graves^  for  appellant 

C.  V.  Gtoin,  for  appellee. 

Shope,  J.  (after  the  foregoing  statement). — The  principal 
question  presented  is  whether  the  relation  of  appellee  to  the 
corn  shipped  by  appellant  was  that  of  a  common  carrier  at 
the  time  it  ^as  damaged.  It  is  suggested,  rather 
than  argued,  that  appellee,  as  the  initial  carrier,  ^^^'  ^^^ 
limited,  by  contract,  its  liability  for  damages  to 
such  as  might  occur  while  carrying  upon  its  own  lines  of 
road,  and  that  it  is  not,  therefore,  liable  for  the  conduct  of 
connecting  lines,  over  which  the  freight  was  carried  to  its  des- 
tination. In  the  view  we  take  of  the  case,  it  is  unnecessary  to 
discuss  or  determine  this  question.  See  Bailroad  Co.  v.  Frank- 
enberg,  54  111.  88  ;  Chicago  &  N.  W.  Ry.  Co.  v.  Northern  Line 
Packet  Co.,  70  111.  217 ;  Eailway  Co.  v.  Wilcox,  84  111.  239  ; 
Bailroad  Co.  v.  Jaggerman,  115  111.  407,  23  Am.  &  Eng.  B. 
Cas.  680.  Conceding  the  liability  of  appellee  for  the  acts  and 
misfeasance  of  connecting  lines,  we  are  of  opinion  the  relation 
of  common  carrier  had  ceased  before  injury  to  the  property 
occurred. 

The  law  is  well  settled,  in  this  state,  that  the  liability  of  a 
railroad  company  as  a  common  carrier  of  freight  ceases  upon 
the  unloading  of  the  goods  from  the  car  at  the  place  of  desti- 
nation and  placing  them  in  a  safe  and  secure  ware- 
house, or  where  the  carrier  is  not  required,  in  the  Tfri"LlffJ** 
usual  course  of  business,  or  expected,  to  remove  carrier, 
the  freight  from  the  car, — as  in  the  case  of  grain 
in  bulk,  coal,  lumber,  and  the  like, — by  delivering  the  car,  in 
a  safe  and  convenient  position  for  unloading,  at  the  elevator, 
warehouse,  or  other  place  designated  by  the  contract,  or  re- 
quired in  the  usual  course  of  business,  or,  if  no  place  of  de- 
livery is  thus  designated  or  required,  on  its  side-track,  in  the 
usual   and   customary  place   for   unloading   by   consignees. 
Porter  v.  Bailroad  Co.,  20  111.  407 :  Bailway  Co.  v,  Alexander, 
Id.  23 ;  Bichards  v.  Bailroad  Co.,  Id.  404 ;  Bailroad  Co.  v. 
Scott,  42  111.  132 ;  Transportation  Co.  v.  Hallock,  64  111.  284 ; 
Bailway  Co.  v.  Mitchell,  68  111.  471 ;  Bailway  Co.  v.  Bensley^ 
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69  HI.  630 ;  Cahn  v.  Railway  Co.,  71  111.  96 ;  Transportation 
Co.  V.  Moore,  88  111.  136 ;  Railway  Co.  v.  Nash,  43  Ind.  423  ; 
Railway  Co.  v.  Felder,  46  Ga.  433. 

In  the  case  at  bar,  upon  the  arrival  of  the  corn  at  its  desti- 
nation,— there  being  no  designated  warehouse  or  place  of 
delivery,  and  it  not  being  shown  that,  in  the  usual  course  of 

business,  the  carrier  was  bound  to  deliver  at  any 
TerniBAtioB  particular  place, — it  is  to  be  presumed  that  the 
earriftge.         Consignee  was  to  receive  the  same  on  track,  and, 

in  the  event  of  a  failure  of  the  consignee  to  desig- 
nate a  place  of  delivery,  the  contract  of  carriage  would  deter- 
mine  wnen  the  cars,  in  proper  and  safe  condition,  were  placed 
at  the  usual  and  ordinary  place  of  keeping  or  storing  cars 
containing  like  freight,  upon  tlu?  railroad  company's  tracks, 
and  where  they  could  be  safely  and  conveniently  unloaded. 
In  all  such  cases  the  question  to  be  determined  is  whether 

anything  remains  to  be  done  by  the  carrier  in 
'"*•*  *■  *•  *•'■  completion  of  its  contract  to  safely  carry  and  de- 
coBtrJtV       liver  the  goods  at  the  place  of  destination.     If 

there  is,  its  liability  as  carrier  continues.  If  there 
is  not,  and  the  goods  remain  in  possession  of  the  carrier,  its 
liability  in  respect  thereof,  when  not  varied  by  contract  or 
usage,  is  as  warehouseman,  only.  Railroad  Co.  v.  Warren,  16 
111.  502;  Peoria  &  P.  U.  Ry.  Co.  v.  United  States  Rolling 
Stock  Co.,  136  111.  643,  49  Am.  &  Eng.  R  Cas.  81 ;  East  St. 
Louis  Connecting  Ry.  Co.  v.  Wabash,  St.  L.  &  P.  Ry.  Co.,  125 
111.  594,  32  Am.  &  Eng.  R.  Cas.  522 ;  Missouri  Pac.  Ry.  Co.  v. 
Chicago  &  A.  Ry.  Co.,  25  Fed.  Rep.  317,  23  Am.  &  Eng.  R. 
Cas.  718;  Independence  Mills  Co.  t;.  Burlington,  C.  R.  &  N. 
Ry.  Co.,  72  Iowa  535,  32  Am.  &  Eng.  R.  Cas.  456 ;  Goold  v. 
Chapin,  10  Barb.  612 ;  Ang.  Corp.  291 ;  Hutch.  Carr.  §  356. 

This  freight  was  consigned  hj  appellant,  to  his  own  order,, 
to  Augusta,  Ga.,  with  instructions  to  the  carrier  to  ''notify 
Dunbar  &  Co.*'  There  is  no  pretense  that  the  grain  was  not 
properly  carried,  in  good  order,  to  its  destination,  and  was 
there  in  proper  position  for  delivery  to  the  consignee  in  apt 
time,  or  that  notice  was  not  given  to  Dunbar  &  Co.  promptly, 
upon  the  arrival  of  the  freight.  The  carrier  had  completed 
its  contract  of  carriage,  and  obeyed  the  instructions  of  the 
consignor,  in  giving  notice,  in  apt  time,  of  the  arrival  of  the 
grain  at  destination.  It  is  not  shown  when  the  various  con- 
signments of  corn  arrived  in  Augusta,  but  it  is  clear  that  on& 
of  the  cars — 2500  I.  C. — had  reached  its  destination  before 
the  11th  of  August,  1888;  and  it  is  also  apparent  that  all  five 
of  the  cars  containing  the  corn  sued  for  arrived  before  the 
23d  of  August,  1888.  But  how  long  prior  to  these  dates  the 
shipments  were  completed,  does  not  appear. 
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It  is  insisted,  however,  that  the  contract  of  carriage  was  not 
completed,  because  notice  of  the  failure  of  Dunbar  &  Co.  to 
take  the  corn  was  not  given  to  the  consignor;  and 
it  is  shown  that  the  course  of  dealing  was  for  ap-  B«*«t  •'■*•'- 
pellee  to  notify  appellant  of  the  failure  of  the  con-  UJeonpaJ*.'^ 
signee,  or  person  to  be  notified,  to  take  the  ship- 
ment, and  it  is  insisted  that  appellant  was  justified  in  relying 
upon  such  notice  being  given,  and  that,  if  notice  had  been 
given,  he  could  have  cared  for  the  corn,  bv  storing  it,  or 
shipping  it  elsewhere,  in  which  event  the  loss  would  not 
have  occurred.  We  do  not  find  it  necessary  to  deter- 
mine whether,  under  the  course  of  dealing  shown,  appel- 
lee would  not  be  liable  for  failure  to  give  such  notice.  The 
loss  or  injury  to  the  corn  occurred  by  the  flood  of  Sep- 
tember lOth,  following  the  arrival  of  the  corn  in  Au- 
gusta ;  and,  conceding  that  the  flood  was  a  cause  for  which 
the  railroad  company  was  not  responsible,  it  is  said  that  the 
negligence  of  the  railroad  cohipauy  in  not  giving  such  notice 
contributed  immediately  to  the  loss,  and  it  is  therefore  liable. 
This  contention  is  without  force,  for  the  reason  that  it  is 
affirmatively  shown  that  appellant  was  notified  by  Dunbar  <& 
Co.  Dunbar  &  Co.  were  not  entitled  to  receive  the  corn,  ex- 
cept upon  payment  of  the  drafts  drawn  against  it,  and  pro- 
duction of  the  bills  of  lading.  Bailroad  Co.  v.  Herndon,  81 
111.  143;  Joslyn  v.  Railway  Co.,  51  Vt.  92;  Railway  Co.  v. 
Stern,  119  Pa,  St.  24,  35  Am.  &  Eng.  R.  Cas.  651;  Watson  v. 
Tunnel  Line  Co.,  13  Mo.  App.  263 ;  Wood,  Ry.  Law,  p.  1594. 
By  the  letter  of  Dunbar  &  Co.  of  August  11,  as  we  have  seen, 
appellant  was  notified  of  the  arrival  of  at  least  one  of  the  cars 
of  corn  in  controversy,  and  that,  because  of  the  cofadition  of 
the  Inarket,  Dunbar  &  Co.  would  be  unablcr  to  meet  the  drafts 
drawn  against  the  shipment.  Thereupob,  ther  brokers  sug- 
gested, as  will  be  seen,  a  plan  by  which  the  time  could  be  ex- 
tended 15  or  16  days,  to  enable  Dunbar  &  Co.  to  sell  the  corn 
in  Augusta.  It  is  clear,  we  think,  from  the  language  of  this 
letter,  and  the  subsequent  conduct  of  the  parties,  that  this 
referred,  not  only  to  the  corn  then  on  track,  but  to  the 
shipments  that  were  immediately  to  follow.  The  suggestion 
was  that  Dunbar  A  Co.  would  draw  upon  appellant  to  cover 
the  drafts  of  appellant  upon  them  as  they  matured,  accom- 
panying their  drafts  by  the  original  bills  of  lading,  as  collat- 
eral ;  that  Dunbar  &  Uo.  could  arrange  to  take  care  of  the 
corn  without  having  to  keep  it  on  the  railway  track ;  and  that 
they  would  commence  drawing  on  the  following  Monday,  and 
appellant  could  redraw  on  Dunbar  &  Co.  at  10  days,  etc.    Ap- 

Sellant  accepted  the  proposition  of  Dunbar  &  (Jo.,  paid  the 
rafts  drawn  by  them,  and  redrew  at  10  days,  again  discount- 
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ing  these  drafts  in  Chicago.  The  traDsaction  shows  that  ap-r 
pellant  knew  that  Dunbar  &  Co.  were  unable  to  realize  upon 
the  grain,  and  thereby  pay  the  first  drafts,  and  take  up  the 
bills  of  lading,  upon  the  presentation  of  which,  only,  would 
they  be  entitled  to  receive  the  corn,  and  that  the  purpose  of 
the  arrangement  entered  into  and  carried  out  was  to  gain  time» 
to  enable  them  to  sell  the  corn  at  Augusta.  Appellant  was 
advised  that,  within  the  15  or  16  days  thus  to  be  gained,  "  we 
[Dunbar  &  Co.]  hope  to  place  a  great  part  of  it."  He  also 
was  advised  that  Dunbar  &  Co.  proposed  to  get  the  corn  off 
the  railroad  track,  and  was  told:  "We  can  arrange  to  take 
care  of  the  stuff,  itself,  without  having  to  keep  it  on  the 
track."  The  testimony  of  appellant  shows  that,  when  his 
drafts. for  "  this  grain"  matured,  Dunbar  &  Co.  paid  them  by 
making  demand  drafts  back  on  appellant,  with  the  original 
bills  of  lading  attached,  which  he  paid,  and  made  new  drafts 
at  10  days,  with  the  biUs  of  lading  attached;  that  these  latter 
were  accepted  by  Dunbar  &  Co.,  but  not  paid. 

We  think  no  one  can  read  this  record  without  being  con- 
vinced that  it  was  understood  by  the  parties  that  this  ar- 
rangement, which  appellant  admits  he  accepted,  related  to  all 
the  corn  now  in  controversy.     It  is  manifest,  not 

i^trfbatui'''**  ^"^^  ^*^^^  ^^®  appellant  knew  that  Dunbar  &  Co. 
tolnjnry.  "*^     ^^^^  ^^*  received  the  corn,  but  that  thej'  were  not 

entitled  to  receive  it,  and  also  that  appellant  vol- 
untarily arranged  to  leave  the  corn  under  the  control  of  Dun- 
bar &  Co.  for  sale  at  Augusta.  It  was  clearly,  we  think, 
within  the  contemplation  of  the  parties  that  the  corn  was  to 
be  taken  from  the  railroad  track  under  an  arrangement  to  be 
perfected  by  Dunbar  &  Co.,  and  the  corn  to  remain  in  Au- 
gusta, to  be  sold  by  them.  This  was  the  sole  purpose  of  the 
arrangement  carried  out.  And  it  is  clear,  therefore,  that  if 
any  duty  existed  on  the  part  of  the  railroad  companies  to 
give  notice  of  the  failure  of  Dunbar  &  Co.  to  produce  the 
bills  of  lading,  and  claim  the  grain,  their  failure  in  no  wise 
operated  to  the  iujury  of  appellant. 

It  is  urged  that  tlie  railroad  company  was  at  fault  in  deposit- 
ing the  grain  with  Dunbar  &  Co.,  whose  warehouse  was  sub- 
merged by  the  flood,  when  there  were  other  elevators  and 

warehouses  at  Augusta,  upon  higher  ground,  and 
storftffe  In  nn-  which  Were  uot  afflicted  by  the  flood,  in  which  the 
ufewareiioBM.  grain  might  have  been  stored.     The  question  of 

whether  it  could  have  been  thus  stored  may  be 
said  to  be  a  controverted  question  of  fact.  But  waiving  that, 
and  also,  for  the  present,  the  question  of  whether  Dunbar  & 
Co.  were  not  the  agents  of  appellant  to  take  care  of  and  store 
the  grain,  the  court  was  justified  in  holding,  as  it  did,  in  effect. 
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in  its  ruUngs  upon  the  propositions  offered,  that  the  railroad 
company  was  not  liable  because  of  storing  with  Dunbar  &  Co. 
That  the  warehouse  of  Dunbar  &  Co.  was  a  safe  and  secure 
place  for  storing  the  grain,  except  for  the  flood  mentioned,  is 
unquestioned.     That  the  flood  was  unprecedented  and  extra- 
ordinary, both  in  the  rapidity  of  its  rise  and  extent,  is  clearly 
shown.     Many  of  the  witnesses  had  resided  at  Augusta  from 
25  to  30  years,  and  all  testify  that  no  flood  endangering  the 
warehouse  or  its  contents  had  occurred,  within  their  knowledge. 
It  appears  from  the  evidence  that  business  streets  of  the  city 
were  under  water;  stocks  of  goods  destroyed;  the  railway 
company's  tracks  and  depot  submerged.     It  is  apparent  from 
the  record  that  no  foresight,  however  prudent  and  careful, 
could  have  anticipated  damage  to  the  corn  from  that  source. 
The  railroad  company  was  not  required  to  keep  the  corn  in  its 
cars  on  track  indefinitely ;  and  although  the  consignee  was  in 
default,  in  not  receiving  the  freight  after  reasonable  time  and 
opportunity  had  been  afforded  in  which  to  take  it,  the  carrier 
could  not  abandon  it,  but  was  required  to  exercise  ordinary 
and  reasonable  care  for  its  preservation,  as   warehouseman. 
In  the  exercise  of  such  care,  it  might  leave  it  in  the  cars,  store 
it  in  its  own  warehouse,  assuming  the  liability  of  bailee  or 
warehouseman  therefor,  or  it  might,  with  the  exercise  of  like 
degree  of  care  in  selecting  a  responsible  and  safe  depository, 
store  the  grain  in  an  elevator  or  warehouse,  at  the  expense 
and  risk  of  the  owner,  and  thereby  discharge  itself  from  fur- 
ther liability.     Railway  Co.  v,  Alexander,  supra;  Richards  v. 
Railroad  Co.,  supra;  Porter  v.  Railroad  Co.,  20  111.  407  (ap- 
proved in  Davis  v.  Railroad  Co.,  20  111.  412,  and  other  cases 
supra) ;  Clendaniel  v.  Tuckerman,  17  Barb.  189 ;  Fisk  v.  New- 
ton, 1  Denio,  45 ;  Goold  v,  Chapin,  supra  ;  Transportation  Co. 
V.  Barber,  56  N.  Y.  544;  Railroad  Co.  v.  Kidd,  35  Ala.  209; 
Smith  V,  Railway  Co.,  7  Fost.  (N.  H.)  86 ;  Hutch.  Carr.  488. 

It  is  insisted,  and  a  proposition  was  submitted  presenting 
the  contention,  that  Dunbar  &  Co.  were  the  agents  or  ware- 
housemen of  the  Georgia  Railroad,  and  they  having  failed,  as 
it  is  alleged,  to  use  proper  efforts  to  dry  the  corn 
after  its  having  been  submerged,  that  appellee  is  '^■*3^«^«»"- 
liable  for   the   damages   thus   occasioned.      It  is  JaiYon  trick, 
shown  that  corn,  after  having  been  wet  and  re- 
maining under  water  three  or  four  days,  as  this  was,  may  be 
dried,  and  that  it  will  sell  in  market  for  something  less  than 
sound  corn.     This  contention  is  based  principally  upon  the 
fact  that  the  Georgia  Railroad  Company  took  the  receipts  of 
Dunbar  &  Co.,  as  warehousemen,  to  itself.     Waiving  the  ques- 
tion, not  made  by  counsel,  as  to  the  liability  of  the  initial  car- 
rier for  the  conduct  of  the  terminal  connecting  line  after  the 
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carriage  had  ceased,  and  tlie  liability  of  warehouseman  has 
attached,  we  are  of  opinion,  upon  the  facts  shown,  there  was 
no  liability  on  the  part  of  appellee  for  the  negligence  of  Dun- 
bar &  Co.,  if  any  is  shown  in  the  respect  indicated.  The 
grain  was  detained  at  Augusta  by  the  consent  of  appellant, 
with  the  understanding  that  15  or  16  days'  time  could  be 
gained  by  the  arrangement  of  drawing  and  redrawing  before 
mentioned,  in  which  Dunbar  &  Co.  might  dispose  of  it.  If, 
by  such  an  arrangement,  appellant,  without  the  consent  of 
appellee  or  the  terminal  line,  could  continue  the  liability  of 
the  Georgia  Railroad  as  warehouseman  for  15  days,  and  com- 
pel it  to  keep  the  grain  on  track,  and  bind  appellee  as  the  in- 
itial carrier,  it  could  do  so  for  30,  90,  or  any  number  of  days. 
The  effect  would  be  that  railroad  companies  would  be  com- 
pelled to  retain  their  cars  on  track  indefinitely,  and  their 
tracks  become  blocked  with  cars  awaiting  the  convenience  of 
consignees.  There  is  no  duty  attaching  to  the  common  car- 
rier, of  this  character. 

It  seems  to  be  well  settled  that  the  carrier  has  a  lien  upon 
the  goods  transported  for  its  charges,  while  it  retains  domin- 
ion and  control  of  the  same.  The  rule,  undoubtedly,  is,  as 
Nator*  of  between  the  lienor  and  general  owner,  that  a  lien 
holding  of  can  exist  only  while  the  lienor  retains  possession 
warvhonse-  of  the  property.  If  he  deliver  possession,  the  lien 
"•"•  is  gone.     Skinner  v.  Upshaw,  2   Ld.  Kaym.  752 ; 

Sodergren  v.  Flight,  6  East,  622;  Forth  v,  Simpson,*! 3  Q.  B. 
680;  Bigelow  v.  Heaton,  4  Denio,  496  ;  McFarland  v,  Wheeler, 
26  Wend.  467 ;  Wingard  v.  Banning,  39  Cal.  543 ;  Reineman 
V.  Railroad  Co.,  51  Iowa,  338 ;  Hutch.  Carr.  §  479 ;  2  Pars. 
Cont.  *207,  note  e.  The  terminal  carrier,  upon  the  default  of 
the  consignee  to  receive  the  grain,  might  have  stored  in  the 
warehouse  of  a  responsible  third  person,  in  the  name  and  for 
the  benefit  of  the  consignee  alone.  It  is  unnecessary  to  dis- 
cuss here  what  would  have  been  the  effect  of  such  storing, 
with  notice  to  the  warehouseman  of  the  lien  of  the  railroad 
company  for  its  freight  charges,  or  whether  its  lien  could 
have  been  thus  preserved.  What  the  terminal  railroad  com- 
pany did,  was  to  deposit  it  in  its  own  name,  thereby  preserv- 
ing its  lieu.  The  warehouseman  held  the  property  for  the 
benefit  of  both  the  carrier  and  consignor;  for  the  carrier,  for 
the  purpose  of  preserving  its  lien.  Transportation  Co.  v. 
Barber,  supra;  The  Eddy,  5  Wall.  481 ;  Brittan  v.  Barnaby, 
21  How.  527;  Alden  v.  Carver,  13  Iowa,  253. 

The  storing  of  the  grain  with  Dunbar  &  Co.  was  for  the 
benefit  of  the  owner,  subject  only  to  the  condition  of  his  dis- 
charging the  lien  by  paying  the  freight.  This  was,  we  think, 
the   legal  effect  of  this  transaction.     Dunbar  &  Co  had  pro- 
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posed  to  arrange  for  taking  care  of  the  com,  for  the  benefit 
and  convenience  of  appellant,  without  leaving  it  on 
track.  The  evidence  shows  that  the  railroad  com-  ^•'^**  •^ 
pany  claimed  the  right  to  charge  one  dollar  per  l^^j^ny^ 
car  for  each  24  hours  the  car  remained  upon  its 
track,  unloaded,  after  the  expiration  of  48  hours  after  the 
Arrival  of  the  car  at  destination.  Appellant,  as  he  testifies, 
accepted  the  proposition  of  Dunbar  &  Co. ;  and,  as  we  have 
seen,  the  parties  acted  upon  it,  and  carried  it  out.  The  evi- 
dence shows  that  Dunbar  &  Go.  applied  to  the  railroad  com- 
pany, and  proposed  storage  of  the  corn  in  their  warehouse,  and 
went  to  the  trouble  of  sacking  it,  to  enable  them  to  get  it  off 
the  track.  What  was  done  was  in  furtherance  of  the  propo- 
sition made  in  appellant's  interest  by  his  broker,  who,  as 
between  the  railroad  company  and  appellant,  must,  in  respect 
of  this  transaction,  be  regarded  as  the  agent  of  the  latter. 
The  railroad  company  was  not  bound  to  waive  its  lien  for  its 
charges,  under  the  circumstances  here  shown,  by  an  absolute 
delivery  of  the  property,  by  depositing  it  in  the  name  and  for 
the  benefit  of  the  consignee,  but  might  rightfully  preserve  the 
same  by  arranging  with  Dunbar  &  Co.  for  its  preservation, 
without  subjecting  itself  to  further  liability  as  warehouseman. 
We  think  the  effect  of  the  arrangement  was  to  constitute 
Dunbar  &  Co.  warehousemen  of  appellant,  who  held  the 
property  for  him,  subject  only  to  the  lien  for  the  carrier's 
charges. 

We  are  of  opinion  that  the  trial  court  ruled  correctly  in 
refusing  the  various  propositions  submitted  by  appellant, 
and  the  judgment  of  the  appellate  court  will  accordingly  be 
affirmed. 

Judgment  affirmed. 

Liability  of  Carrier  as  Warehouseman!— See  Dote  55  Am.  &  Eng.  R.  Cas 
630. 

When  Liability  as  Carrier  Ceases  and  Liability  as  Warehouseman  Begins. 
— See  Kirk  v.  Chicago,  St.  Paul,  Minneapolis  &  Omaiia  K.  Co.,  ante^  p. 
•303.  note  205. 

Lien  of  Connecting  Carriers  for  Freight. — See  St.  Louis,  Iron  Mountain 
&  Southern  R.  Co.  v,  Lear  (Ark.),  55  Am.  <&  Eng.  R.  Cas.  414,  and  note 
416. 
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Gates 

V. 

Chicago,  Burlington  &  Quincy  R.  Co. 

{Nelyraaka  Supreme  Court,  Oct  17,  18d4.) 

Duty  of  Carrier  to  Deliver  Witliin  Reasonable  Timet — ^The  duty  or  a 
commun  carrier  of  goods  is  not  only  to  safely  carry,  but  to  deliver;  and 
delivery  must  be  made  within  a  reasonable  time,  at  the  place  and  to  the 
person  to  whom  the  ^oods  were  consigned. 

Liability  of  Carrier  for  Delivery  Without  Surrender  of  Bill  of  Lading. — 
The  delivery  of  goods  by  a  common  carrier  to  the  consignee  thereof  is 
made  at  the  peril  of  the  carrier,  unless  when  made,  the  consignee  surrendera 
the  bill  of  lading  either  made  or  indorsed  to  himself. 

Nature  of  Bill  of  Lading — Assignability. >-The  bill  of  lading  issued  by  a 
carrier  to  the  owner  or  shipper  is  the  symbol  of  ownership  of  the  gooda 
shipped,  and,  thnuirh  not  negotiable,  is  assignable. 

Liability  of  Carrier  to  Consignor  for  Delivery  of  Qoods  to  Third  Person 
by  Direction  of  Consignee  and  Agent  of  Consignor  Without  Surrender  of  Bill 
of  Lading. — A  railway  company  received  from  a  connecting  carrier  at 
Omaha,  Neb.,  a  car  of  potatoes,  consigned  to  W.,  at  Bradshaw,  Neb.  W. 
was  the  agent  of  the  owner  of  the  potatoes.  On  arrival  of  the  car  of  po- 
tatoes  at  Bradshaw,  the  railway  company  notified  W.  thereof,  and  at  hia 
direction  delivered  the  potatoes  to  one  K.,  to  whom  W.,  acting  for  the 
owner,  had  sold  the  potatoes.  Held :  (1)  That  the  delivery  to  K.  was,  in 
effect,  a  delivery  to  W.,  the  consignee;  (2)  that  K.  having  failed  to  pay  for 
the  potatoes,  the  carrier  was  not  liable  to  the  owner  thereof  for  their  value, 
although  the  bill  of  lading  for  the  goods  was  not  surrendered  to  the  carrier 
before  delivery,  as  the  instruction  of  W.  to  deliver  to  K.  was,  in  effect,  the 
owner^s  instruction,  and  it  not  appearing  that  the  bill  of  lading  for  the 
goods  had  been  assigned  or  indorsed  to  any  one  by  the  owner  or  shipper* 

Error  to  Merrick  county  district  court 
W.  T,  Thompson,  for  plaintiff  in  error. 
A.  W.  Agee,  for  defendant  in  error. 

Eagan,  C. — Leroy  H.  Gates  sued  the  Chicago,  Burlington 
&  Quincy  Railroad  Company,  hereinafter  called  the  "  railway 
company,"  in  the  district  court  of  Merrick  county. 

Gates  alleges  as  his  cause  of  action  against  the  railway 
company  that  on  the  10th  day  of  October,  1894,  he  delivered 
to  it  at  Omaha,  Neb.,  a  car-load  of  potatoes,  belonging  to  him, 
of  the  value  of  $513;  that  the  railway  company,, 
for  a  consideration,  undertook  to  safely  and  se- 
curely carry  the  car  of  potatoes  to  Bradshaw,  Neb.,  and  there 
deliver  them  to  one  A.  B.  Warrell,  who  was  then  and  there 
his  (Gates')  agent ;  that  the  railway  company  did  not  deliver 
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said  car  of  potatoes  to  said  Warrell,  or  to  any  person  author* 
ized  to  receive  the  same. 

The  answer  of  the  railway  company  admitted  that  it  re- 
ceived the  car  of  potatoes,  and  contracted  to  carry  them  to 
Bradshaw,  Neb.,  and  there  deliver  them  to  Warrell,  Gates' 
agent ;  and  Mleged  that  on  their  arrival  at  Bradshaw  it  deliv- 
ered said  car  of  potatoes  to  one  Eiock  &  Hankius,  by  order 
of  said  consignee,  Warrell. 

The  reply  of  Gates  denied  the  allegations  of  new  matter  in 
the  answer. 

It  will  thus  be  seen  that  the  chief  issue  litigated  in  this  case 
was  whether  Warrell  instructed  or  authorized  the  railway 
company  to  deliver  the  car  of  potatoes  to  Elock  &  Hankins. 

The  jury  found  this  issue  in  favor  of  the  railway  company, 
and  from  the  judgment  pronounced  upon  such  finding  Gates 
brings  the  case  here  for  review. 

'  1.  The  errors  assigned  and  argued  in  the  brief  of  counsel 
for  the  plaintiff  in  error  relate  to  the  giving  to  the  jury  by  the 
court  of  three  instructions  at  the  request  of  the  railway  com- 
pany: (l)"The  law  does  not  favor  double  agencies,  and 
where  a  person  employs  or  procures  an  agent  of  a  railroad 
company  to  act  for  him  in  the  buying  or  selling  of  merchan- 
dise of  any  kind  such  agent  will,  so  far  as  such  transaction  is 
concerned,  be  deemed  the  agent  alone  of  the  person  for  whom 
he  so  acts  in  buying  or  selling  of  such  merchandise,  and  not 
the  agent  of  the  railway  company.  In  this  case,  if  you  believe 
from  the  evidence  that  B.  L.  Foster  acted  in  the  interest  and 
on  behalf  of  A.  B.  Warrell,  and  at  his  request,  in  securing 
from  Elock  &  Hankins  an  order  for  the  car-load  of  potatoes 
in  question,  and  making  the  sale  of  such  potatoes  to  Klock  <& 
Hankins,  and  in  arranging  for  the  assorting  and  weighing  of 
the  same,  then  you  are  instructed  that  in  procuring  such  order 
and  making  such  sale,  and  in  conducting  the  transaction  with 
Elock  &  Hankins  concerning  the  sale  and  delivery  of  said  po- 
tatoes, said  Foster  must  be  deemed  the  agent  of  said  Warrell, 
and  not  of  the  said  railroad  company,  and  his  action  in  deliv- 
ering such  potatoes  to  said  Elock  &  Hankins  will  be  binding 
on  the  plaintiff  and  said  Warrell,  and  the  defendant  cannot  be 
held  liable  for  any  of  the  acts  of  said  Foster  in  delivering  said 
potatoes  to  said  Elock  &  Hankins." 

The  correctness  of  this  instruction  is  assailed  on  three 
grounds :  (1)  It  is  said  that  there  was  no  issue  made,  either 
m  the  pleadings  or  evidence  in  the  case,  as  to  whether  Fos- 
ter, who  was  the  railway  company's  agent  at  Bradshaw,  wa& 
the  agent  of  Warrell,  the  consignee  of  the  car  of  potatoes,, 
and  for  that  reason  that  the  instruction  is  erroneous. 

The  evidence  in   the   case  tended  to    show  that  Warrell 
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Lad  inquired  of  Foster  whether  the  latter  conld  find  a  pur- 
chaser for  a  car-load  or  two  of  potatoes  in  Bradshaw ;  that 
Foster  made  some  inquiries  in  Bradshaw  for  persons  desiring 
to  purchase  a  car-load  of  potatoes,  and  that  Klock  &  Han- 
kins  agreed  to  purchase  a  car-load  of  potatoes  of  a  certain 
quality  at  a  certain  price ;  that  the  car-load  of  potatoes  in 
controversy  was  shipped  by  Gates,  or  by  Warrell  acting  for 
him,  to  Bradshaw,  consigned  to  Warrell,  to  fill  the  order 
given  by  Klock  &  Hankins  to  Foster ;  that  after  the  car  of 
potatoes  arrived  in  Bradshaw,  Klock  &  Hankins  inspected 
them,  and  refused  to  take  them,  because  they  were  not  of  the 

Duality  they  had  agreed  to  buy  ;  that  communications  imme- 
iately  passed  by  wire  between  Warrell  and  Foster  to  the  ef- 
fect that  Warrell  instructed  Foster  to  allow  Klock  &  Han- 
kins to  take  the  potatoes,  assort  them,  and  do  the  best  they 
could  with  them  ;  and  that,  in  pursuance  of  these  instructions 
from  Warrell,  Foster  delivered  the  car  of  potatoes  to  Klock 
&  Hankins.  In  view  of  this  evidence,  we  do  not  think  that 
the  instruction  complained  of  is  erroneous. 

(2)  The  second  objection  urged  to  the  instruction  relates  to 
the  first  sentence  thereof.  Counsel  say :  "  The  instruction  is 
erroneous  because  it  contains  a  partial  or  incomplete  state- 
ment of  an  abstract  proposition  of  law  in  this :  that  it  con- 
tains the  statement  that '  where  a  person  employs  or  procures 
an  agent  of  a  railroad  company  to  act  for  him  in  the  buying 
or  selling  of  merchandise,  such  agent  will,  so  far  as  such 
transaction  is  concerned,  be  deemed  the  agent  of  the  person 
for  whom  he  so  acts  in  the  buying  and  selling  of  such  mer- 
chandise, and  not  the  agent  of  the  railroad  company.'  This 
rule  is  given  to  the  jury  as  an  inflexible,  inelastic,  invariable 
rule.  It  is  given  without  any  exceptions,  qualifications,  or 
limitations  whatever,  while  it  is  not  an  invariable  rule  that 
such  an  agent  will  be  deemed  alone  the  agent  of  the  one  for 
whom  he  acts  in  the  buyiug  or  selling  of  such  merchandise, 
and  especially  is  it  not  as  applied  to  the  case  at  bar.'* 

We  do  not  think  that  the  first,  sentence  of  this  instruction 
misstated  the  law  applicable  to  the  facts  in  this  case.  The 
court  did  not  tell  the  jury  that  one  might  not  be  an  agent  for 
two  principals.  He  did  tell  them — and  perhaps  unnecessarily 
— that  the  law  does  not  favor  double  agencies.  And  he  told 
them  that  where  a  person  employs  the  agent  of  a  railroad 
company  to  act  for  him  in  the  buying  and  selling  of  merchan- 
dise, such  agent,  in  such  transaction,  is  deemed  to  be  the  agent 
of  the  person  for  whom  he  acts  in  buying  and  selling  \  and 
that  was  correct. 

(3)  The  third  objection  urged  to  the  instruction  is  that  it 
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was  couched  in  such  language  as  to  lead  the  jury  to  believe 
that  there  had  been  an  actual  sale  of  the  potatoes  in  contro* 
yersy  to  Klock  &  Hankins.  We  do  not  think  that  a  fair  crit- 
icism of  the  instruction. 

2.  The  second  error  assigned  relates  to  the  giving  by  the 
court  of  instruction  No.  2,  as  follows  :  "  If  you  believe  from  a 
preponderance  of  the  evidence  that  Klock  &  Hankins  refused 
to  accept  the  potatoes  on  their  arrival  on  the  ground  that 
they  were  in  a  bad  condition,  and  rotting,  and  that  this  fact 
was  communicated  to  Warrell  by  Foster,  and  that  Warrell 
thereupon  directed  Foster  to  have  Klock  &  Hankins  take  the 
potatoes  and  assort  them,  and  that  Foster  did,  in  pursuance 
of  such  direction,  have  Klock  &  Hankins  take  the  potatoes 
from  the  car  and  assort  them,  then  you  are  instructed  that 
the  defendant  cannot  be  held  liable  for  said  potatoes,  or  for 
any  difficulty  or  dispute  which  may  have  arisen  between  the 
plaintiff  or  Warrell  on  the  one  hand  and  Klock  &  Hankins 
on  the  other  hand,  and  your  verdict  should  be  for  the  de* 
fendant."  Counsel  say  that  this  instruction  is  erroneous,  be- 
cause it  assumes  that  there  was  evidence  in  the  record  to 
show  that  Foster,  the  agent  at  Bradshaw,  notified  Warrell, 
Gates'  agent,  that  Klock  &  Hankins  had  refused  to  accept  the 
potatoes  ;  and  counsel  insist  that  the  record  contains  no  such 
evidence.  The  evidence  in  the  record  is  undisputed  that 
Klock  &  Hankins  did  refuse  to  accept  the  potatoes,  and  that 
immediately  afterwards  communications  by  wire  took  place 
between  Foster  and  Warrell  with  reference  to  the  potatoes. 
Their  testimony  is  as  follows : 

Foster's : 

'^  Question.  When  you  and  Messrs.  Klock  &  Hankins  ex- 
amined the  potatoes  in  the  car,  state  what  they  said  about 
accepting  the  car-load  of  potatoes. 

"Answer.  They  refused  to  accept  them.  I  cannot  quote 
their  words,  but  they  refused  to  accept  them. 

"  Q.  Then  what  was  done  in  the  matter  between  you  and 
them? 

'^  A.  I  tried  to  get  them  to  take  the  car,  and  do  the  best 
they  could  with  them,  provided  that  Mr.  Warrell  was  willing, 
and  told  them  I  would  go  in  and  talk  with  him ;  and  then  we 
.all  three  went  to  the  depot  together. 

Q.  What  occurred  after  you  went  to  the  depot  ? 
A.  Messrs.  Klock  &  Hankins  stopped  at  tne  window.  I 
went  into  the  office,  and  called  Mr.  Warrell  on  the  wire  at 
Central  City,  and  the  following  conversation  took  place :  I 
explained  as  fully  as  I  could  to  him  the  condition  ol  the  *  po- 
tatoes, and  Mr.  Warrell  said, '  Tell  them  to  have  the  potatoes 


it 
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assorted.'  I  turned  around  to  the  window,  and  told  them  the 
conversation,  and  whether  it  was  one  of  them  or  myself  that 
said,  *  Have  them  assorted  and  do  the  best  jou  can  with 
them,'  I  don't  remember,  but  I  do  distinctly  remember  that 
we  three  understood  that  that  was  the  proposition  to  be  made 
to  Mr.  Warrell  on  the  wire  in  those  words,  and  that  Warrell 
assented  to  it. 

''  Q.  Now  please  state,  as  near  as  you  can,  the  language  you 
used  in  submitting  their  proposition  to  Mr.  Warrell  and  his 
reply. 

'*  A.  To  Mr.  Warrell :  '  Shall  they  take  the  potatoes,  and 
assort  them,  and  do  the  best  they  can  with  them  ?'  His  reply 
was,  *  Ay,  ay,' — the  customary  assent  in  telegraphy." 

Warrell's : 

"  Q.  He  wired  you  that  the  potatoes  were  rotten,  and  that 
they  would  not  accept  them  ? 

"  A.  No,  he  did  not. 

"  Q.  Do  you  want  this  jury  to  understand  that,  without  hav- 
ing any  notice  that  Klock  &  Hankins  refused  to  accept  the 
potatoes,  you  wired  the  agent  at  Bradshaw  that  they  would 
have  to  sort  them,  and  weigh  them  ? 

"A.  He  did  not  notify  me. 

"Q.  Do  you  mean  to  have  the  jury  understand,  at  the 
time  you  wired  the  agent  at  Bradsnaw  that  Klock  &  Han- 
kins would  have  to  sort  and  weigh  the  potatoes,  that  you  did 
not  understand  at  that  time  they  had  refused  to  accept  the 
potatoes  ? 

"A.  I  did  not  understand  at  that  time. 

"  Q.  Why  was  it  that  you  was  telling  the  agent  at  Bradshaw 
that  they  would  have  to  sort  and  weigh  the  potatoes,  which 
you  supposed  they  had  accepted,  sir? 

''  A  He  communicated  with  me,  and  it  was  just  our  talk 
over  the  wire. 

"  Q.  Do  you  mean  to  say  that  it  is  customary  for  an  agent 
of  a  railroad  company,  when  potatoes  or  merchandise  is  in  a 
bad  condition,  to  arrange  with  the  customer  about  any  settle- 
ment of  any  dispute  between  the  seller  and  the  purchaser  of 
those  things,  or  about  arriving  at  their  condition,  the  quan- 
tity of  the  good  potatoes  ? 

"  A.  I  did  not  consider  there  was  anything  to  arrange  at  the 
time. 

"  Q.  Then  why  did  you  say  to  Foster  that  they  would  have 
to  sort  and  weigh  the  potatoes,  if  there  was  nothing  to 
arrange  ? 

"  A.  Simply  because  he  asked  me  about  it, — stated  that 
there  was  some  rotten  potatoes  in  the  car. 
Q.  What  did  he  ask  about  the  potatoes  ? 


K 
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"  A.  Simply  told  me  there  was  some  rotten  potatoes  in  the 
car. 

"  Q.  You  just  now  stated  he  asked  you  about  the  potatoes, 
on  account  of  rotten  ones.     What  do  you  mean  by  that  ? 

''A.  I  mean  he  called  me  up  and  told  me  there  was  some 
rotten  potatoes  in  the  car. 

"  Q.  You  meau  to  say  that  was  after  Klock  &  Hankins  had 
accepted  the  potatoes  ? 

*'A.  My  understanding  was  that  they  had  accepted  the 
potatoes  at  that  time." 

We  think  that  this  evidence  was  sufficient  to  justify  the 
court  in  submitting  to  the  jury  the  question  as  to  whether 
Foster  notified  W&rrell  in  the  commuziication  had  with  liim 
by  wire  that  Klock  &  Hankins  had  refused  to  accept  the 
potatoes. 

3.  "  If  you  believe  from  all  the  evidence  in  this  case  that 
Warrell,  the  person  to  whom  the  potatoes  TCere  consigned, 
gave  such  instructions  or  directions  to  Foster  concerning  the 
assorting  of  the  potatoes  by  Klock  &  Hankins  as  might 
reasonably  be  and  was  understood  by  Foster  to  constitute  an 
order  or  direction  to  deliver  the  potatoes  to  Klock  &  Hankins, 
aud,  acting  on  such  instructions,  Foster  did  deliver  the  same 
to  Klock  &  Hankins,  that  such  delivery  must  be  deemed  a 
delivery  to  said  Warrell,  your  verdict  must  be  for  the  de- 
fendant." 

Of  this  instruction  counsel  say :  ^*  This  instruction  is  prej- 
udicial and  erroneoas,  for  the  reason  that  it  in  substance  tells 
the  jury  that  the  defendant  will  be  released  from  liability  for 
a  delivery  to  other  than  the  consignee  upon  the  slightest 
showing  of  care."  We  do  not  think  that  the  plaintiiF  in  error 
has  any  jast  cause  of  complaint  by  reason  of  the  giving  of 
this  instruction. 

It  is  undoubtedly  true  that  the  contract  of  a  common 
carrier  is  not  onlv  to   safely  carry,  but  to  deliver'     ^    , 

1    J    T  "j.    -L.  i  'A!'  ui     Duty  of  carrier. 

and  delivery  must  be  made  withm   a  reasonable 

time,  at  the  place  and  to  the  person  to  whom  the  goods  are 

consigned. 

"  The  whole  question  litigated  in  this  case  was  whether  the 
railway  company   delivered  the  goods  to  Klock  &  Hankins 
by  order  of  the    consignee,  Warrell.     The   jury   found  that 
Warrell  directed   the  railway  company  to  deliver 
the  goods  to  Klock  &  Hankins,  and  the  evidence   deiifer^r!  ^  ^ 
supports  that  finding.     Such  delivery,  then,  was, 
in  effect,  a  delivery  to  Warrell,  the  consignee.     It  is  said  by 
counsel  that  the  delivery  of  this  car  of  potatoes  to  Klock  & 
Hankins  was  negligently  made  and  unauthorized,  because  the 
bill  of  lading  was  not  presented  by  them.    Doubtless  the  rule 
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is  that  the  delivery  of  goods  by  a  common  carrier  to  the  con- 
signee thereof  is  made  at  the  peril  of  the  carrier 
bill  or  lading,  nuless,  when  made,  the  consignee  surrenders  the 
bill  of  lading  either  made  or  indorsed  to  himself. 
Furman  v.  Eailway  Co.,  106  N.  Y.  579,  32  Am.  &  Eng.  E.  Cas. 
5()0 ;  Weyand  v.  Eailway  Co.,  75  Iowa  573 ;  30  Am.  &  Eng.  E. 
Cas.  102. 

The  reason  for  this  rule  is  that  the  bill  of  lading  is  the 
sj-rabol  of  ownership  of  the  property,  and,  though  not  negotia- 
ble, is  assignable.  A  shipper  may  deliver  goods 
Nature  of  bill  to  a  common  carrier  consigned  to  a  purchaser  of 
or  ladiuv-Ai-  such  goods,  and  at  the  same  time  make  a  draft  or 
giguabiiitjr.  \^\\\  of  exchange  on  the  purchaser  for  the  price  of 
the  goods  shipped,  and  attach  thereto  the  bill  of 
lading,  and  his  indorsement  thereon  for  the  goods.  In  such 
a  case  as  this,  and  like  cases,  if  the  carrier  deliver  goods  to 
the  consignee  thereof  without  the  surrender  by  him  of  such 
bill  of  lading,  such  delivery  would  be  made  at  the  peril  of  the 
carrier ;  and,  if  the  consignee  failed  to  pay  for  the  goods,  the 
carrier  would  be  liable  to  the  shipper  or  owner  for  their 
value.  Furman  v.  Eailway  Co.,  106  ll.  Y.  579,  32  Am.  &  Eng. 
E.  Cas.  500. 

But  the  case  at  bar  does  not  fall  within  the  rules  stated 
above.  Warrell  represented  the  owner  of  the  potatoes,  and 
acted  for  him,  and  the  evidence  tends  to  show,  and  the  jury 
have  found,  that  the  owner  of  the  potatoes,  or  Warrell  for 
hin],  contracted  their  delivery  to  Klock  &  Hankins.  The 
railway  company,  then,  has  not  violated  its  contract,  and  is 
not  liable  in  this  action.  Dobbins  v,  Eailway  Co.,  56  Mich. 
522 ;  21  Am.  &  Eng.  E.  Cas.  85. 

The  judgment  of  the  district  court  is  affirmed. 

Sufficiency  of  Delivery  of  Coods. — See  Louisville  &  Nashville  R  Co.  «. 
Gilnier  (.Via.).  42  Am.  &  Eng.  R.  Cas.  450,  and  note  453. 

Nature  of  Bills  of  Lading.— See  Jasper  Trust  Co.  «.  Kansas  City,  Mem- 
pliis  &  Birmingham  R.  Co.,  ante^  p.  158,  and  note,  p.  162. 

Delivery  by  Carrier— TTAa^  Constitutes  a  Delivery  such  as  tcUl  Entitle  the 
Carrier  to  Freight — Placing  Cars  in  Suitable  Position  for  Unloading. — In 
Columbus  South.  R.  Co.  v.  Woolfolk  (Ga.  Sept.  17,  1894),  20  8.  £.  Rep. 
119,  it  was  held  that  where  commodities,  such  as  watermelons,  are  shipped 
in  full  car-loads  by  railroad  from  one  city  to  another,  the  freight  is  due,  in 
the  absence  of  an  express  contract  fixing  a  different  time,  when  the  cars 
reach  the  usual  place  of  storing  such  cars  in  the  city  of  destination,  and  the 
consignee  is  notified  of  their  arrival  and  of  the  company's  readiness  to  de- 
liver. This  is  so  although  it  may  be  necessary,  before  actual  delivery  can 
be  made,  to  switch  them  out,  and  place  them  upon  particular  tracks  of  the 
company,  designated  as  *'  team  tracks."  The  consignee  has  no  right  ta 
postpone  the  payment  of  freight  until  they  are  placed  on  those  tracks,  but 
lie  can  insist,  after  paying  the  freight,  that  they  shall  be  placed  there  im- 
mediately, or  as  soon  as  it  can  be  done  with  full  diligence  in  the  ordinary - 
course  of  business. 
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Duty  of  Consignee  to  Sell  Shipment  in  Carrie f%  Possession, — In  Columbus 
South.  R.  Co.  V,  Woolfolk  (Ga.  Sept.  17,  1894),  20  S.  E.  Rep.  119,  it  was 
held,  that  if  a  consignee  is  in  no  default  in  failing  to  pay  freight,  and  there 
was  no  tender  of  delivery  without  payment,  he  is  under  no  duty  to  sell  the 
consigned  goods  (in  this  case  melons)  while  they  are  in  the  possession  of 
the  carrier. 

Delivery  to  Carrier  as  Delivery  to  Purchaser  from  Consignor, — ^In  Havens 
V,  Grand  Island,  L,  &  F.  Co.  41  Neb.  153,  it  was  held  that  the  general  rule 
is  that  the  delivery  of  goods  to  a  carrier  consigned  to  the  purchaser  thereof 
is  a  delivery  to  such  purchaser,  and  that  the  title  of  the  goods  so  delivered 
to  the  carrier  at  once  vests  in  the  purchaser;  but  this  rule  is  not  a  universal 
one,  and  whetner  applicable  in  any  case  depends  upon  the  facts,  circum- 
stances, and  contract  between  the  seller  and  the  purchaser,  in  the  case. 


London  &  Lancashibe  Fire  Insurance  co* 

V. 

EoME,  Watertown  &  Ogdensburg  B.  Co. 

(144  New  York,  200.) 

Liability  of  Carrier  for  Loss  of  Goods  Caused  by  Delay  In  Transportation. 
— Wfiere  goods  are  delivered  to  a  railroad  company  for  immediate  ship- 
ment, and  are  accepted  by  the  company  and  placed  in  its  freight-house,  and 
the  shipment  is  delayed  because  of  the  inability  of  the  compahy  to  furnish 
cars,  and  while  in  the  freight-house  the  goods  are  consumed  by  fire,  the 
company  is  liable,  notwithstanding  that  the  duty  to  load  the  goods  on  the 
cars  rested  upon  the  shippers.  Explaining  and  distinguishing  Wilson  v, 
Atlanta  &  C.  A.  L.  R.  Co.,  82  Ga.  886,  40  Am.  <&  Eng.  R.  Cas.  25. 

Appeal  from  general  term,  fourth  department. 
D.  G.  Griffin^  for  appellant. 
A.  U.  Satvyer^  for  respondent. 

Earl,  J. — This  action  is  brought  to  recover  damages  against 
the  defendant  for  the  destruction  by  fire  of  a  large  quantity 
of  hay,  alleged  to  have  been  delivered  to  it  as  a  common  car- 
rier for  transportation.  It  is  admitted  that  if,  at 
the  time  of  the  destruction  of  the  hay,  it  was  in  "*  ^tBt^. 
the  possession  of  the  defendant  as  a  common  carrier,  it  is 
liable  in  this  action ;  and  the  sole  question  for  our  determi- 
nation is  whether  the  hay  had  been  so  delivered  to  the  de« 
fendant,  and  placed  in  its  custody,  as  to  make  it  liable  as  a 
common  carrier.  The  plaintiff  sues  as  assignee  of  the  ship- 
pers, and  stands  in  their  place. 

The  hay,  at  the  time  of  its  destruction,  was  in  the  defend- 
61  A.  &  E.  R.  Cas.— 15 
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ant's  freight-house  at  Gape  Yincent,  and  had  been  placed 
there  by  the  plaintiff's  assignors,  with  the  consent  and  under 
the  direction  of  the  defendant's  freight  agent  at  that  place. 
Liabiuty  of  The  hay  was  delivered  in  bales,  and  it  was  the  usage 
earrier.  and  the  regulation  of  the  defendant,  known  and 

assented  to  by  the  shippers,  that  they  were  to  load  it  into  the 
defendant's  cars.  The  claim  of  the  defendant  is  that  its  re- 
sponsibility as  a  common  carrier  had  not  attached  to  it  at  the 
time  of  the  fire,  for  the  sole  reason  that  the  duty  of  loading 
the  hay  into  its  cars  rested  upon  the  shippers,  and  that  its 
duty  as  a  common  carrier  could  not  attach  until  the  hay  was 
thus  loaded. 

There  is  no  doubt  that  it  is  the  duty,  generally,  of  a  rail- 
road company,  to  load  the  freight  delivered  to  it  for  trans- 
portation into  its  cars,  and  that  it  cannot  generally  devolve 
this  duty  by  any  regulation  upon  the  shipper ;  and  tJiat  it 
cannot  legally,  as  a  condition  of  transportation  generally,  ex- 
act from  the  shippers  a  contract  to  place  the  freight  into  its 
cars.  But  we  know  from  our  own  observation  that,  as  to  hay, 
lumber,  saw-logs,  live  animals,  and  other  bulky  freight,  the 
shippers  usually  load  the  freight  into  tlie  cars.  We  need  not 
however,  now  decide  whether  a  railroad  company  can,  as  to 
such  bulky  freight,  make  a  regulation  that  the  shipper  shall 
load  it,  because  here  the  shipper  acquiesced  in  the  regula- 
tion, and  undertook  the  duty  of  loading. 

But  we  do  not  think  that  the  fact  that  the  shipper  under- 
takes to  load  the  freight  into  the  cars  necessarily  postpones 
the  time  when  the  railroad  company  takes  on  the  character  of 
a  common  carrier.  The  rule  as  to  the  responsibility  of  the 
carrier  is  laid  down  in  varying  phraseology,  in  a  variety  of 
cases,  as  follows  :  To  render  a  common  carrier  liable  for  goods 
to  be  carried  by  him,  the  fact  that  the  goods  were  actually  de- 
livered to  him,  or  to  some  person  authorized  to  act  in  his  be- 
half, must  be  established.  His  liability  attaches  only  from 
the  time  he  accepts  the  goods  to  be  carried.  To  complete 
tlie  delivery  of  goods  to  the  carrier,  it  is  essential  that  the 
property  be  placed  in  a  position  to  be  cared  for,  and  under 
the  control  of  tlie  carrier  or  his  agent,  with  his  knowledge  and 
consent  The  liability  of  a  railroad  company  as  common,  car- 
rier of  goods  delivered  to  it  attaches  only  when  the  duty  of 
immediate  transportation  arises.  So  long  as  the  shipment  is 
delayed  for  further  orders  as  to  destination  of  the  goods,  or 
for  the  convenience  of  the  owners,  the  liability  of  the  company 
is  that  of  warehousemen.  The' liability  of  a  common  carrier 
for  goods  received  by  him  begins  as  soon  as  they  are  deliv- 
ered to  him,  his  agents  or  servants,  at  the  place  appointed 
or  provided  for  their  reception,  when  they  are  in  a  fit  and 
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proper  condition,  and  ready  for  immediate  transportation.  If 
a  common  carrier  receives  goods  into  his  own  warehouse,  for 
the  accommodation  of  himself  and  his  customers,  so  that  the 
deposit  there  is  a  mere  accessory  to  the  carriage,  and  for  the 
purpose  of  facilitating  it,  his  liability  as  a  carrier  will  com- 
mence with  the  receipt  of  the  goods. 

But,  on  the  contrary,  if  the  goods  when  so  deposited  are 
not  ready  for  immediate  transportation,  and  the  carrier  can- 
not make  arrangements  for  their  carriage  to  the  place  of  des- 
tination until  something  further  is  done,  or  some  further  di- 
rection is  given  or  communication  made  concerning  them,  by 
the  owner  or  consignor,  the  deposit  must  be  considered  to  be 
in  the  meantime  for  his  convenience  and  accommodation,  aud 
the  receiver,  until  some  change  takes  place,  will  be  respon- 
sible only  as  a  warehouseman.  The  party  bringing  the  goods 
must  first  do  whatever  is  essential  to  enable  the  carrier  to 
<2ommence,  or  to  make  needful  preparations  for  commencing, 
the  service  required  of  him,  before  he  can  be  made  liable  or 
subjected  to  responsibility  in  that  capacity.  Where  goods 
are  delivered  to  a  common  carrier  to  await  further  orders 
from  the  shipper  before  shipment,  the  former  while  they  are 
in  his  custody  is  onlj  liable  as  warehouseman,  and  his  only 
responsibility  as  carrier  is  where  goods  are  delivered  to  and 
accepted  by  him  in  the  usual  course  of  business  for  imme- 
diate transportation.  The  duties  and  the  obligations  of  the 
common  carrier  with  respect*  to  the  goods  commence  with 
their  delivery  to  him,  and  this  delivery  must  be  complete,  so  as 
to  put  upon  him  the  exclusive  duty  of  seeing  to  their  safety. 
The  law  will  not  divide  the  duty  or  the  obligation  between  the 
carrier  and  the  owner  of  the  goods^  It  must  rest  entirely 
upon  the  one  or  the  other,  and  until  it  has  become  imposed 
upon  the  carrier  by  a  delivery  and  acceptance  he  cannot  be 
held  responsible  for  them.  The  entire  weight  of  the  respon- 
sibility rigorously  imposed  by  law  upon  a  common  carrier 
falls  upon  him  contemporaneously  {eo  instanti)  with  a  com- 
plete delivery  of  the  goods  to  be  forwarded,  if  accepted,  with 
or  without  a  special  agreement  as  to  reward  ;  for  the  obliga- 
tion to  carry  safely  on  delivery  carries  with  it  a  promise  to 
keep  safely  before  the  goods  are  put  in  itinere.  Judson  v. 
Bailroad  Co.,  4  Allen  520 ;  Barron  v.  Eldridge,  100  Mass.  455  ; 
Grosvenor  v.  Railroad  Co.,  39  N.  Y.  34 ;  O'Neill  v.  Bailroad 
Co.,  60  N.  Y.  138 ;  Redf .  Carr.  80  ;  Ang.  Carr.  §  129. 

In  Wilson  v.  Railway  Co.,  82  Ga.  386,  40  Am.  &  Eng.  R. 
Cas.  26,  a  case  somewhat  relied  on  by  defendant's  counsel,  a 
quantity  of  wood  was  piled  along  the  line  of  the  defendant's 
railroad,  for  the  purpose  of  having  it  transported  thereon,  and 
the  shipper  was  to  place  the  wood  in  the  defendant's  cars. 


228       LONDON,  ETC.,  F.  INS.  CO.  V.  ROME,  ETC.,  R.  CO.  [VOL.  61 

There  the  action  was  brought  to  recover  damages  on  account 
of  unreasonable  delay  in  transporting  some  of  the  wood,  and 
also  for  the  loss  of  some  portion  thereof*  The  plaintiff  failed 
to  recover  on  the  ground  that,  upon  all  the  facte  in  that  case, 
the  wood  had  not  been  delivered  to  and  accepted  by  the  rail- 
road company  for  immediate  shipment ;  and  no  principle  was 
laid  down  in  that  case  which  can  be  invoked  for  the  protec- 
tion  of  the  defendant  in  this.  Here  the  hay  was  deliv- 
ered to  the  defendant  for  immediate  shipment,  and  it  was 
accepted  by  it,  and  placed  in  its  freight-house.  It  was  not 
stored  for  the  accommodation  and  convenience  of  the  ship- 
pers. They  were  there  ready,  willing,  and  anxious  to  put  the 
hay  into  the  cars  as  fast  as  the  defendant  would  furnish  them. 
There  was  no  delay  whatever  by  the  request  of  the  shippers, 
on  account  of  any  act  or  omission  on  their  part.  Whatever 
delay  there  was  in  the  shipment  was  due  exclusively  to  the 
omission  of  the  defendant  to  promptly  furnish  cars  for  the 
transportation. 

Although  a  railroad  company  may  not  be  able  promptly  to 
transport  freight  delivered  to  it,  and  there  may  be  consider- 
able delay,  and  even  long  storage,  of  the  freight,  until  cars 
can  be  furnished,  nevertheless  it  takes  on  the  character  of  a 
common  carrier  the  moment  the  property  is  delivered  and  re- 
»  ceived  by  it  for  immediate  transportation.  It  can  make  no 
difference  whether  the  railroad  company  was  to  place  this 
hay  in  its  cars  or  whether  the  shippers  were  to  do  that  work. 
Whoever  was  to  load  the  hay  into  the  cars,  it  was  delivered 
and  received  for  immediate  shipment ;  not  for  storage,  not  to 
be  kept  for  the  shippers,  and  not  subject  to  their  control,  and 
it  was  not  in  their  custody.  It  was  simply  left  in  the  freight- 
house  of  the  railroad  c(^pany  until  it  could  furnish  cars  for 
its  transportation.  It  was  there  for  immediate  shipment,  with 
nothing  more  to  be  done  than  to  place  it  in  the  cars ;  and 
whether  that  work  was  to  be  done  by  the  railroad  company 
or  by  the  shippers  can  make  no  difference  in  reason  or  prin- 
ciple. 

If,  however,  in  such  a  case,  the  delay  of  the  shipment  is 
caused  by  some  fault  of  the  shippers, — ^if  they  are  not  ready 
to  place  the  freight  in  the  cars  when  they  are  furnished,  and 
thus  shipment  is  delayed  until  the  property,  without  the  fault 
of  the  carrier,  is  destroyed,— the  loss  would  then  fall  upon  the 
shippers,  because  it  was  due  to  their  fault.  In  this  case,  at 
the  time  of  the  fire,  the  property  was  stored  for  the  conven- 
ietLce  of  the  carrier,  and  not  for  the  convenience  of  the  ship- 
pers, and  its  destruction  was  due  to  ite  default,  and  in  no  way 
to  any  default  on  their  part. 
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We  therefore  see  no  reason  to  doubt  that  this  discovery  was 
right,  and  that  the  judgment  should  be  affirmed  with  costs. 

All  concur  (Peckham  and  Bartleit,  JJ.,  in  result),  except 
O'Brien,  J.,  taking  no  part. 

Judgment  affirmed. 

Liability  of  Carrier  for  Delay  in  Transportation.-— See  St.  Clair  v,  Chicago, 
BurliDgton  &  Quiacy  R.  Co.  (Iowa),  40  Am.  &  £ng.  R.  Cas.  414,  and  note 
417. 


CJOLLINS. 
V. 

Alabama.  Great  Southern  E.  Co. 

{Alabama  Svpreme  Couri^  Aug,  10,  1894.) 

Nature  of  Carriers'  Liability  as  to  Goods  Carried' to  their  Destination  and  . 
after  Notice  to  the  Consignee  of  their  Arrival. — ludepcDdeDt  of  statute 
when  a  railroad  company  receives  goods  for  transportation,  safely  carries 
them  to  their  destination,  informs  the  consignee  of  their  arrival,  and  af- 
fords him  reasonable  opportunity  to  remove  them,  its  duties  and  obliga- 
tions as  a  common  carrier  are  at  an  end,  and  if  the  goods  are  left  in  its  cus- 
tody, its  liability  for  a  subsequent  loss  or  damage  is  that  of  warehouseman' 
only,  and  in  this  relation,  it  is  bound  only  to  common  care  and  diligence. 

Sufficiency  of  Notice  to  Consignee  of  Arrival  of  Goods  as  Required  by 
■Statute. — Under  a  statute  (Code  §  1180)  requiring  notice  by  carriers  to  the 
consignees  of  goods  of  the  arrival  thereof  either  personally  or  by  mail, 
proof  of  the  mailing  of  a  postal  curd  containing  such  notice  is  sufficient  to 
show  compliance  with  the  statute,  and  it  is  not  necessary  that  the  card  it- 
self should  be  produced. 

Same — Who  are  Consignees— Direction  of  notice  to  Designated  Persons.- 
— Where  a  person  consigns  goods  to  himself  with  directions  on  the  bill  of 
lading  that  notice  of  the  arrival  of  the  goods  at  their  destination  shall  be 
given  to  designated  persons,  the  persons  so  designated  become  virtually 
the  consignees,  and  notice  of  the  arrival  given  to  them  is  sufficient  under 
a  statute  requiring  such  notice  to  be  tjiven  to  the  consignees. 

Storage  by  Company  of  Powder  in  Warehouse— Loss  of  Consigned  Goods 
by  Explosion  Caused  by  Incendiarism — Liability  of  Company. — The  storage 
of  powder  in  the  warehouse  of  a  railroad  company  is  not  of  itself  evidence 
oT  such  negligence  as  will  authoritze  a  recovery  by  persons  whose  goods  in 
the  same  warehouse  are  destroyed  by  an  explosion  of  the  powder  caused  by 
incendiarism. 

Liability  of  Company  for  Loss  of  Consigned  Goods  in  Warehouse  by  In. 
cendiarism  of  Employe. — A  railroad  company  is  not  liable  for  the  destruction 
of  goods,  which  it  has  carried  and  placed  in  its  warehouse,  by  an  explosion 
of  powder  caused  by  the  wrongful  act  of  one  of  its  employ^  in  setting  fire 
to  the  warehouse. 

Appeal  from  Jeflferson  county  circuit  court. 

The  1st,  2d,  3d,  and  5tli  counts  of  the  complaint  sought  a 
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recovery  of  the  defendant  as  a  common  carrier,  and  the  re- 
maining counts,  the  4th  and  6th,  undertook  to  hold  the  de- 
fendant responsible  as  a  warehouseman.  The  de- 
fendant pleaded  the  general  issue  to  all  of  the 
counts,  and  to  the  4th  and  6th  counts  pleaded  the  statute  of 
limitations  of  one  year. 

The  evidence  introduced  upon  the  trial  of  the  cause,  as  is 
shown  by  the  bill  of  exceptions,  is  without  conflict,  and  is 
substantially  as  follows :  On  July  7,  1891,  the  plaintiff,  James 
R.  Collins  shipped  from  New  York  to  Birmingham,  Ala.,  a 
bale  of  burlaps,  consigned  to  himself,  which  was  valued  at 
$168.58 

On  the  bill  of  lading  there  was  an  indorsement  which  re- 
quired the  defendant  to  notify  Stollenwerck  &  Co.  in  the  city 
of  Birmingliam  of  the  arrival  of  the  goods. 

On  July  17,  1891,  the  plaintiff  again  shipped,  consigned  to 
his  own  order,  from  New  York  to  Birmingham,  four  bales  of 
burlaps  valued  at  $160. 

This  bill  of  lading  required  that  one  T.  H.  Spencer  should 
be  notified  of  the  arrival  of  the  goods  in  Birmingham,  Ala. 

These  bills  of  lading  were  issued  in  the  state  of  New  York, 
and  were  like  other  contracts  of  that  kind. 

The  goods  which  were  shipped  on  July  7,  1891,  arrived  in 
Birmingham  July  15tli,and  those  shipped  on  July  17th  arrived 
at  Birmingham  on  the  24th  day  of  July,  1891.  Stollenwerck 
tfc  Co.  were  notified  of  the  arrival  of  the  goods,  and  it  was 
shown  that  a  postal  card  directed  to  "  T.  H.  Spencer,  Birming- 
ham, Alabama,"  was  placed  in  the  post-oflice  at  Birmingham 
by  one  of  the  employes  of  the  defendant. 

l^lie  goods  remained  in  the  freight  depot  of  the  defendant 
at  Birmingham  until  the  night  of  July  30,  1891,  on  which 
night  the  said  freight  depot  was  (Consumed  by  fire. 

At  the  time  of  said  fire  there  was  stored  in  the  said  freight 
depot  a  large  quantity  of  powder,  which  exploded  and  de- 
stoyed  the  goods  of  the  plaintiff  which  were  at  that  time 
in  the  said  depot. 

The  depot  building  in  which  these  goods  were  kept  was 
described  in  detail,  and  it  was  shown  that  said  depot  was 
built  of  corrugated  iron  and  covered  with  tin,  and  that  the 
railroad  company  kept  a  competent  watchman  there  at  night 
for  the  purpose  ot  guarding  the  depot. 

There  was  no  positive  evidence  introduced  showing  how 
the  fire  occurred,  further  tlian  a  suspicion,  which  did  not 
amount  to  proof,  that  ,one  Ellis,  who  was  an  employ^  of  th©^ 
Alabama  Great  Southern  Railroad  Company,,  and  who  was 
behind  with  the  company  in  his  accounts,  had  purposely  set 
fire  to  the  house  for  the  purpose  of  hiding  his  default. 


VOL.  61]  CARRIERS   OB'  GOODS.  231 

The  evidence  showed  that  the  powder  which  exploded  in 
the  depot  that  night  had  been  shipped  to  Birmingham  over 
the  line  of  the  Alabama  Great  Southern  Bailroad  Company 
to  J.  B.  Morson,  and  that  Morson  had  been  duly  notified  of 
the  arrival  of  the  powder  on  the  morning  of  the  30th  July  ; 
that  the  powder  arrived  on  the  day  before  the  explosion ;  that, 
is  to  say,  on  the  29th  day  of  July  ;  the  fire  and  explosion  oc- 
curring on  the  night  of  the  30th. 

The  evidencevfurther  showed  that  on  the  same  night  of  the 
explosion,  and  a  little  while  prior  thereto,  the  watchman,  who 
was  on  duty  at  the  depot,  made  an  examination  around  the 
building,  and  found  no  fire  in  the  building.  The  evidence 
showed  that  at  the  time  of  the  explosion  the  watchman  was 
not  at  the  building,,  but  had  gone,  or  had  started  to  the  Union 
Depot  for  the  purpose  of  getting  a  cup  of  coffee  or  some 
lunch. 

The  objections  to  the  evidence,  which  are  ruled  upon  by 
this  court  on  the  present  appeal,  are  sufficiently  stated  in  the 
opinion.  Upon  the  hearing  of  all  the  evidence  the  court,  at 
the  request  of  the  defendaui,  gave  the  general  affirmative 
charge  in  its  behalf,  and  to  the  giving  of  this  charge  the  plain- 
tiff' duly  excepted. 

The  plaintiff  brings  this  appeal,  and  assigns  as  error  the 
rulings  of  the  trial  court  upon  the  evidence,  and  the  giving 
of  the  general  affirmative  charge  for  the  defendant. 

Lane  dk  IVIdte,  for  appellant. 

A,  G.  Si  filth,  for  appellee. 

Haralson,  J. — 1.  The  first  assignment  of  error  is  that  the 
court  below  erred  in  overruling  plaintiff's  demurrer  to  de- 
fendant's fourth  plea ;  but  the  record  fails  to  disclose  what 
that  demurrer  was,  and  we  cannot,  therefore,  consider  this 
assignment. 

2.  According  to  the  decisions  of  this  court,  without  refer- 
ence to  any  statute  on  the  subject,  the  liability  of  a  railroad 
company  as  a  common  carrier  of  goods  transported  over  its 
line,  does  not  cease  on  the  arrival  of  the  goods  at 
their  destination,  and  their  deposit  there  in  a  ware-  company.** 
house,  but  continues  until  the  lapse  of  a  reason- 
able time  for  the 'removal  of  the  goods  by  the  consignee,  and 
its  liability  as  a  warehouseman  does  not  begin  until  its  lia- 
bilitv  as  a  common  carrier  has  ceased.     Railroad  Co.  v.  Lud- 
den,'^89  Ala.  613,  42  Am.  &  Eng.  E.  Cas.  404 ;  Railroad  Co.  v. 
Ledbetter,  92  Ala.  326. 

As  a  general  rule,  the  undertaking  of  a  common  carrier  to 
transport  goods  to  a  particular  destination  includes  the  obli- 
gation of  a  safe  delivery  of  the^n  to  the  consignee.    Railroad 
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Co.  V.  Wood,  66  Ala.  167.  The  decisions  of  this  court,  how- 
ever, in  the  case  of  railroad^  have  established  the  rule  to  be^ 
that  when  a  railroad  company  receives  goods  for  transporta- 
tion, safely  carries  them  to  their  destination,  informs  the  con- 
signee of  their  arrival,  and  affords  him  reasonable  oppor- 
tunity to  remove  them,  its  duty  and  obligation  as  a  common 
carrier  are  at  an  end ;  and  if  the  goods  are  left  in  its  custody 
its  liability  for  a  subsequent  loss  or  damage  is  that  of  a  ware- 
houseman only.  In  that  relation  it  is  bound  only  to  common 
care  and  diligence.  Kennedy  v,  Kailroad  Co.,  74  Ala.  430 ; 
21  Am.  &  Eng.  R.  Cas.  145  ;  Eailroad  Co.  v.  Pre witt,  46  Ala.  63  ; 
Eailroad  Co.  v.  Kidd,  35  Ala.  209 ;  Hutch.  Carr.  §  350. 

3.  By  section  1180  of  the  Code  it  is  provided  that  if  the 

place  of  destination  of  freight  is  a  city  or  town  hav- 
sutatorr  re-  mg  2000  inhabitants  or  more,  and  a  daily  mail,  the 
xotiMof'»r^  carrier  is  not  relieved  of  the  responsibility  of  a 
rifAi  of  goods,    common  carrier  by  reason  of  a  deposit  or  storage 

of  freight  in  a  depot  or  warehouse,  unless,  within 
24  hours  after  the  arrival  of  such  freight,  notice  thereof 
is  given  to  the  consignee  personally  or  through  the  mail. 
This  statute  applies  to  all  carriers,  including  railroads, 
and  prescribes  the  notice  to  be  given,  and  how  it  may  be 
given,  necessary  to  relieve  them  of  the  responsibility,  in 
the  cities  and  towns  specified.  In  such  places,  if  notice  there- 
of, either  personal  or  by  mail,  is  given,  within  24  hours 
after  the  arrival  of  the  goods  transported,  the  liability  of  a 
common  carrier  ceases,  when  the  goods  are  thereafter  placed 
in  a  depot  or  warehouse,  and  that  of  a  warehouseman  begins, 
on  such  a  deposit. 

4.  In  this  case,  the  proof  shows,  without  conflict,  that 
StoUenwerck  &  Co.,  within  24  hours  after  the  arrival  of  the 
bale  of  goods  shipped  to  them,  received  notice  by  mail  from 

defendant  of  their  arrival.  In  order  to  show  that 
notice.  ^'  ^-  Speucer, — the  party  designated  to  receive 

the  notice  of  the  arrival  of  the  other  bales  of 
goods, — was  duly  notified  of  their  arrival,  the  defendant  com- 
pany sought  to  prove  against  the  objection  of  plaintiflf,  that 
within  24  hours  after  their  arrival,  it  gave  said  Spencer  such 
notice  by  the  means  of  a  postal  card,  containing  such  notifica- 
tion, addressed  and  mailed  to  him  at  Birmingham.  The  pre- 
cise objection  to  this  evidence  did  not  relate  to  the  fact  or  the 
time  of  the  mailing,  but  that  "  the  postal  card  itself  was  the 
best  evidence."  The  objection  was  not  well  taken.  The 
postal  card  was  itself  a  notice,  given  as  directed  by  the  statute, 
and  like  a  notice  to  quit  or  notice  of  the  dishonor  of  a  bill  of 
exchange,  notice  to  produce  it,  was  not  necessary.  Mailing 
the  notice  was  what  the  statute  required,  and  the  fact  neces* 
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sary  to  be  proved.    1  Greenl.  Ev.  §  561 ;  1  Whart.  Ev.  162 ; 
Watson  V.  State,  63  Ala.  21. 

5.  It  is  objected,  in  this   connection,  that  Stollenwerck  & 
-Co.  and  Spencer  were  not  proper  parties  to  receive  this  notice. 
The  consignor  lived  in  New  York,  and  the  goods  „^ 
having  been  consigned  to  himself,  with  directions  8igaeeii.'» 

on  the  bills  of  ladlDg,  given  by  him,  that  notice  of 
their  arrival  at  Birmingham  should  be  given  to  these  persons, 
thus  designated,  he  constituted  them,  thereby,  his  agents  to 
be  notified  of  the  arrival  of  the  goods,  and  to  receive  them 
from  the  defendant.  They  were  virtually  the  consignees,  and 
the  delivery  of  the  goods  might  have  been  lawfully  made  to 
them.  Spencer  testified  that  he  was  a  broker,  and  sold  goods 
for  plaintiff  on  commission,  and  that  these  goods  were  sent 
to  him  as  a  broker  to  be  disposed  of  for  plaintiff  on  commis- 
sion. Pepper  v,  George,  51  Ala.  190;  Eeid  v.  Bank,/70  Ala. 
211. 

After  the  arrival  of  the  goods,  and  notice  of  their  arrival 
had  been  given  to  the  parties  thus  designated  to  receive  such 
notices,  and  to  receive  the  goods  themselves,  they  remained 
in  the  warehouse  of  defendant, — one  bale  of  them  from  the 
15th,  and  the  other  from  the  24fch  of  July,  until  the  night  of 
the  30th  of  that  month,  when  they  were  destroyed  by  fire 
•caused  by  an  explosion  of  gunpowder  stored  in  the  ware- 
house. This  was  more  than  reasonable  time  within  which  to 
remove  them.  Railroad  Co.  v.  Ludden,  supra.  The  goods, 
therefore,  were  held  by  the  defendant,  at  the  time  of  their 
destruction,  as  a  warehouseman,  with  the  liabilities  as  such, 
only,  its  responsibilities  as  a  common  carrier  having  ter- 
minated. 

6.  We  will  not.  review  the  evidence  tending  to  show  the 
care   and  diligence   exercised   by  the   defendant,  ugbiiuyof 
both  in  the  structure  of  its  warehouse,  the  mate-  eompany— 
rials  out  of  w}iich  it  was  built,  and  the  manner  in  storajre  of 
which  the  same  was  guarded  and  kept  to  prevent  p**^^*^- 
accidents  and  to  preserve  the  property  stored  from  loss  and 
destruction.     These  will  be  set  out  in  the  report  of  the  cause. 
It  is  suflScient  to  say,  that  the  defendant  appears  to  have  ex- 
ercised all  reasonable  and  proper  care  to  preserve  the  prop- 
erty, and  that  the  accident  by  which  it  was  destroyed,  arose 
from  no  negligence  on  its  part.     The  fact  that  the  defendant 
had  in  its  warehouse  at  the  time  1200  pounds  of  powder,  is 
not,  of  itself,  such  evidence  of  negligence  as  entitles  the  plaint- 
iff to  recover.     While  it  may  be  said  that  the  keeping  of  large 
quantities  of  explosive  material  in  a  building  in  a  populous 
town  or  city  may  be  a  nuisance,  yet,  the  fact  whether  it  is 
such  or  not,  must  depend  on  the  locality,  quantity  of  the 
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material  stored,  and  the  circumstances.  Negligence  in  keep- 
ing it,  or  in  the  manner  of  its  keeping,  is  requisite  to  impose 
.a  liability  to  answer  in  damages  for  injuries  caused  by  an  ac- 
cidental explosion  or  fire,  which  it  is  imcumbent  on  the  party 
oflfering  to  prove.  Cook  v,  Anderson,  85  Ala.  105 ;  Wood, 
Nuis.  §  149. 

The  defendant  was  a  common  carrier  of  such  and  all  other 
commercial  materials.  It  is  not  shown  that  there  was  any 
city  ordinance  against  storing  the  powder  in  its  depot,  for  the 
purpose  of  delivering  it  to  its  consignee.  It  arrived  on  the 
29th,  the  day  before  the  explosion,  and  the  con- 
oremp[oyer'  signee  was  duly  notified  on  the  morning  of  the  30th. 
of  July,  the  day  of  the  explosion,  of  its  arrival ; 
and  insteatl  of  being  negligent,  the  evidence  shows  the  de- 
fendant was  very  careful  to  preserve  it  against  accident  in  a 
house  built  of  iron  and  covered  with  tin  and  carefully 
guarded.  There  was  no  evidence  to  show  how  the  explosion 
occurred,  further  than  that  there  was  some  suspicious  facts 
tending  to  show  that  one  Ellis,  an  employe  of  the  defendant, 
who  was  behind  in  his  accounts,  may  have  set  fire  to  the 
building,  for  the  purpose  of  hiding  his  default.  But,  there 
was  no  evidence  tending  to  show,  if  Ellis  did  set  fire  to  it, 
that  it  was  a  negligent  act  of  his,  done  while  in  the  per- 
formance of  his  duty.  If  he  did  it  at  all,  it  was  his  own 
tortious,  wicked  act,  done  outside  the  line  of  his  employ- 
ment, in  which  the  defendant  did  not  participate,  or  after- 
wards in  any  manner  ratify,  and  for  ^vhich  it  is  not,  in  any 
wise,  responsible.  It  is*. well  settled  that  if  an  agent  go  be- 
yond the  range  of  his  employment  or  duties,  and  of  his 
own  will  do  an  unlawful  act,  injurious  to  another,  he,  and 
not  his  einplover,  is  liable.  Gilliam  v.  Railroad  Co.,  70  Ala. 
269  ;  15  Am.  &  Eng.  R.  Cas.  138 ;  Lilley  v.  Fletcher,  81  Ala. 
234. 

It  is  unnecessary  to  notice  the  other  errors  assigned,  as  ta 
the  introduction  of  evidence. 

There  was  no  error  in  giving  the  general  charge  in  favor  of 
defendant. 
"  Affirmed. 

.  When  Liability  as  Carrier  Terminates  and  Liability  as  Warehouseman 
Begins.— See  Kirk  v.  Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co. 
ante^  203,  and  note,  205. 
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"Palmer 

V. 

Atchison,  Topeka  &  Santa  Fe  E.  Co. 

(101  Cali/'orniay  187.) 

Action  for  Failure  of  Carrier  to  Transport  and  Deliver  Goods  Within 
Reasonable  Time — Sufficiency  of  Complaint. — lu  an  action  agaiust  a  car- 
rier to  recover  for  alleged  delay  in  the  transportation  and  elivery  of  goods, 
a  complaint  is  sufficient  as  against  a  general  demurrer,  which  alleges  gen- 
erally that  such  transportation  and  delivery  was  not  within  a  reasonable 
time,  although  it  does  not  expressly  allege  what  time  would  be  deemed 
reasonable.  ^ 

Same — Delay  by  Unprecedented  Snow-storms  on  Connecting  Line-^ 
Measure  of  Liability. — The  measure  of  liability  of  a  carrier  of  merchandise 
for  delay  in  its  transportation  and  delivery  is  thabcaused  by  the  want  of  or- 
dinary care  and  prudence  on  its  part  (Civ.  Code,  §  2196),  and  hence  where 
delays  charged  against  a  railroad  company  occurred  by  reason  of  a  snow 
blockade  upon  another  road  one  thousand  miles  distant,  in  a  region  where 
storms  of  the  nature  and  duration  of  the  one  in  question  were  unknown  up 
to  that  time,  it  cannot  be  said  that  the  company  was  responsible  for  such 
delay  where  it  appears  that  every  reasonable  effort  was  made  after  receipt  of 
the  goods,  and  before  knowledge  of  the  blockade,  to  forward  them  to  their 
destination. 

Same — Limitation  of  Liability  Beyond  Terminus  of  Line — Presumption 
as  to  Law  of  Other  State. — The  company  cannot  beheld  liable  where,  by 
its  receipt  of  the  goods  in  another  state,  it  expressly  limits  its  liability  to 
transportation  over  its  own  road,  and  safely  delivers  the  goods  received  by 
it  at  the  terminus  of  its  line  to  a  connecting  road,  in  the  absence  of  any 
proof  that  the  law  of  such  other  state  differs  from  the  law  of  this  state  on 
the  subject,  and  in  view  of  section  2201  of  the  Civil  Code,  allowing  carriers 
to  stipulate  for  the  cessation  of  their  liability  for  goods  accepted  for  ship- 
ment beyond  their  usual  route,  and  delivered  at  the  end  thereof  in  that  di- 
rection to  some  other  carrier  carrying  to  the  place  of  the  address  or  con- 
nected with  those  who  do  thus  carry. 

Appeal  from  San  Diego  county  superior  court. 

HundakeVy  Britt  &  Goodrich  and  A.  Brunson^  for  appellant. 

Lvee  dc  McDonald  and  Dodson  cb  Ecker^  for  respondent. 

Seari^,  C. — This  action  was  brought  to  recover  from  de- 
fendant, a  corporation,  and  a  common  carrier,  damages  sus- 
tained by  plaintiff  by  reason  of  the  alleged  failure  of  defend- 
ant to  transport  from  Kansas  City,  Mo.,  to  San 
Diego,  Cal.,  and  deliver  to  the  plaintiff  within  a  •»■••• 
reasonable  time,  five  car-loads  of  furniture.  Plaintiff  had  a 
verdict  for  $1000,  upon  which  judgment  was  entered.    De- 
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fendant  appeals  from  the  judgment  and  from  an  order  re- 
fusing a  new  trial. 

Plaintiff's  recovery  was  founded  upon  the  second  count  of 
the  complaint.  To  this  a  demurrer  was  interposed,  which 
appellant  contends  should  have  been  sustained,  but  which 
was  overruled. 

The  portion  of  the  complaint  to  which  objection  is  taken 
may  be  epitomized  as  follows  : 

On  the  24th  day  of  December,  1887,  the  defend- 
Jmpiaut!^     ant,  for  a  valuable  consideration,  undertook  to  re- 
ceive and  carry  over  its  road  from  Kansas  City  to 
San  Diego,  and  deliver  to  plaintiff  within  a  reasonable  time, 
five  car-loads  of  furniture,  etc. 

That  defendant  received  the  same  at  the  date  mentioned 
for  the  purpose  of  transportation  aforesaid,  but  did  not,  as  it 
undertook  to  do,  transport  said  goods  to  San  Diego  within  a 
reasonable  time,  and  did  not  deliver  the  same  to  plaintiff  un- 
til on  or  about  February  15,  1888. 

The  objection  goes  to  the  point  that  the  complaint  should 
have  specified  what  was  a  reasonable  time  for  the  transporta- 
tion of  the  goods  between  the  two  points,  and  failing  to  do  so, 
was  open  to  an  attack  upon  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  In  the  absence 
of  a  special  demurrer  directed  to  this  point,  we  think  the  gen- 
eral allegation  of  a  failure  to  transport  and  deliver  within  a 
reasonable  time  was  sufficient 

The  form  used  by  the  pleader  is  substantially  that  laid 
down  by  Chitty  as  sufficient  in  actions  ex  contractu,  in  his 
work  on  Heading.     2  Chit.  PI.  p.  103. 

It  was  admitted  at  the  trial  that  the  Atchison,  Topeka  & 
Sante  Fe  Railroad  terminated  at  Albuquerque,  N.  M.,  and 
that  the  Atlantic  &  Pacific  ran  from  Albuquerque  into  Cali- 
fornia, and  connected  at  Barstow  with  the  California  Southern, 
which  extended  to  San  Diego — the  three  roads  thus  forming 
a  through  line  from  Kansas  City,  Mo.,  to  San  Diego,  Cal.,  each 
road  being  operated  by  a  different  company. 

The  live  car-loads  of  goods  were  delivered  to  defendant  at 
Eausas  City,  directed  to  the  plaintiff  at  San  Diego,  as  follows : 

2  cars  December  24-,  1887. 

1  car  December  27, 1887. 

2  cars  January,  1888. 

The  company  furnished  to  the  shipper  bills  of  lading, 
which,  so  far  as  important  here,  were  as  follows  : 

"  12-24-1887. 
"  Atchison,  Topeka  and  Santa  Fe  R.  R.  Co. 
"  K.  C.  Station  will  receive  the  under-noted  property,  and 
transport  it  over  the  road,  and  deliver  to  consignee,  or  the  next 
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company  of  carriers  (if  the  same  is  going  beyond  its  line  of 
road),  for  them  to  deliver  to  the  place  of  destination  of  said 
property ;  it  being  distinctly  understood  that  this  company 
shall  not  be  responsible  as  common  carriers  for  said  property 
beyond  its  line  of  road,  or  while  at  any  of  its  stations  awaiting 
delivery  to  such  carriers  ;  the  company  being  liable  as  ware- 
housemen only.  Abernathy  Fur.  Co.,  Shipper,  to  Oscar 
Palmer,  Consignee,  San  Diego,  California,"  etc.  Then  follow 
usual  description  and  number  of  car,  signed,  "  Wm.  Carroll 
for  the  Co."  The  bills  of  lading  for  the  several  cars  were  the 
same,  except  as  to  dates,  numbers,  etc. 

The  evidence  shows  without  substantial  contradiction  that 
on  the  5th  day  of  January,  1888,  a  snow-storm  of  unprece- 
dented severity  commenced  over  the  mountain  region  traversed 
by  the  Atlantic  &  Pacific  Railroad,  which  lasted  for  a  period 
of  ten  days  to  two  weeks,  blocking  the  road  and  practically 
stopping  the  transportation  of  freight,  during  wiiich  time 
some  683  loaded  cars  accumulated  at  Albuquerque  and  in  its 
vicinity,  with  the  result  that  when  the  road  was  again  open  it 
was,  say,  30  days  before  the  accumulated  freight  was  finally 
passed  over  the  road. 

The  Atlantic  &  Pacific  Company  seems  to  have  made  every 
effort  to  open  its  road.  It  rented  some  38  locomotives,  in  ad- 
dition to  46  owned  by  it,  most  of  which,  for  many  days,  were 
engaged  in  an  effort  to  open  the  road,  and  no  labor  or  expense 
was  spared  in  the  work.  The  yaMs  and  side-tracks  of  the 
Atlantic  &  Pacific  road  became  filled  with  cars  until  they 
could  receive  no  more,  when  they  notified  the  defendant  to 
hold  all  cars  at  Albuquerque  until  they  were  able  to  receive 
and  forward  them.  This  unexpected  blockade  on  the  Atlantic 
&  Pacific  is  shown  to  have  been  the  sole  cause  of  the  delay  of 
plaintiff's  goods. 

There  is  no  showing  of  delay  upon  defendant's  road,  except 
as  the  cars  were  held  by  it  at  and  near  its  western  terminus 
because  the  Atlantic  &  Pacific  could  not  receive  and  forward 
them. 

All  the  goods  were  shipped  prior  to  the  storm  except  those 
in  the  two  cars  shipped  J  anuarj^  7th  ;  and,  when  the  storm 
was  over,  the  cars  were  sent  forward  from  Albuquerque  in  the 
order  received.  • 

It  must  be  conceded  that  a  railroad  company  receiving 
freight  for  transportation  over  its  own  and  connecting  lines^ 
which,  by  reason  of  some  fact  known  to  it  and  unknown  to 
the  shipper,  is  liable  to  detention  beyond  the  usual 
time  occupied  in  transit,  should  inform  the  ship-  ^jQip^ny." 
per  of  sucli  fact,  in  order  that  the  latter  may  exer- 
ercise  his  judgment  as  to  the  propriety  of  making  the  ship- 
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ment.  There  is  not,  however,  any  evidence  in  the  record 
tending  to  show  that  the  defendant  had,  at  the  date  of  the  last 
shipment,  on  January  7th,  any  knowledge  of  the  storm  which 
then,  and  since  the  5th,  had  been  prevailing  on  the  mountain 
division  of  the  Atlantic  &  Pacific. 

Very  slight  evidence  would  be  sufficient  notice  of  such  a 
fact  had  the  storm  been  near  at  hand,  or  on  its  own  road,  but 
when  we  consider  that  it  was  upon  another  road,  over  1000 
miles  away,  and  in  a  region  where  storms  of  the  nature  and 
duration  of  the  one  in  q  uestion  were  unknown  up  to  that  time, 
we  cannot  see  how,  in  the  absence  of  evidence,  defendant  can 
be  presumed  to  have  known  that  au  unusual  storm  had  set 
in,  any  more  than  it  would  be  presumed  to  know  the  leugth 
of  time  it  would  continue,  or  the  great  depth  to  which  the 
snow  would  fall. 

In  passing  judgment  on  this  question  we  are  not  at  liberty 
to  view  it  in  the  light  of  present  known  facts,  but  must  con- 
fine ourselves  to  the  facts  apparent  when  defendant  received 
the  freight.  We  must  bear  in  mind  that  the  blockade  oc- 
curred in  a  latitude  and  at  a  point  where  a  like  storm  was  not 
to  be  expected,  and  where,  if  snow  fell,  it  might  be  expected 
to  be  of  short  duration  ;  and  that  freight  received  at  Kansas 
City,  and  requiring  several  days  to  reach  the  point  in  ques- 
tion,  might  reasonably  be  expected  to  meet  an  open  road  by 
the  time  it  reached  the  point  of  difficulty. 

Under  such  circumstances,  had  the  proofs  shown  knowledge 
of  the  storm  on  the  part  of  defendant  at  the  date  of  receiving 
the  goods,  it  cannot  be  said  as  a  matter  of  law  that  a  failure 
to  notify  the  shipper  was  negligence,  but  only  that  it  was 
such  evidence  of  negligence  as  should  be  submitted  to  the 
jury  to  determine  whether  there  was  in  fact  negligence  on  the 
part  of  the  defendant. 

Kespondent  claims  that  defendant  was  aware,  when  it  re- 
ceived the  goods,  that  there  was  a  great  blockade  of  freight 
on  its  different  connecting  lines,  to  haul  which  they  were  un- 
prepared, and  that  this  unusual  press  of  business,  coupled 
with  inadequacy  of  rolling-stock,  was  the  cause  of  the  delay  ; 
that  defendant  had  notice  of  these  facts,  and  should  have 
notified  the  consignor  plaintiff^  and,  failing  so  to  do,  it  is 
liable.  • 

The  testimony  on  this  point  is  to  the  effect  that  it  was  the 
busy  season  of  the  year  for  traffic  and  travel  to  southern  Cali- 
fornia ;  that  a  large  volume  of  freight  was  moving  westward 
over  the  road. 

The  testimony  shows,  however,  that  "  the  principal  reason 
for  the  delay  was  on  account  of  the  snow-storm,  for,  had  it 
not  been  for  the  snow-storm,  the  delay  would  not  have  oc- 
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curred.  The  rush  of  freight  or  the  rapid  increase  of  freight 
over  usual  traffic  did  not  cause  the  delay  for  this  reason.  *  *  * 
The  snow-storm  alone  was  the  primary  cause  of  the  delay,  of 
the  accumulation  of  freight  which  I  have  described.  By  pri- 
mary cause  I  mean  the  line  was  open  for  business  before  the 
snow-storm,  and  was  running  regularly,  and  then,  when  the 
snow-storm  came,  that  it  took  such  a  large  amount  of  motor 
power  to  open  up  the  line  that,  while  we  were  clearing  it,  no 
freight  or  passeugeif  traffic  could  be  moved  over  the  mountain 
division,  and  in  the  meantime  it  allowed  freight  to  greatly  ac- 
cumulate at  other  points." 

The  same  witness,  after  describing  the  storm  and  the  efforts 
to  keep  the  Atlantic  &  Pacific  open,  says  :  "  I  do  not  see  that 
the  delay  could  have  been  avoided.  If  that  snow-storm  had 
not  happened  Mr.  Palmer's  cars  would  have  gone  through  all 
right.  The  line  was  running  on  good  time  previous  to  the 
storm." 

Thus  much  is  quoted  as  a  sample  of  the  evidence  on  the 
part  of  defendant,  which,  we  think,  establishes  the  fact 
without  substantial  conflict  that  the  delay  complained  of  oc- 
curred upon  the  Atlantic  <fe  Pacific  road,  and  was  occasioned 
by  the  storm  upon  the  mountain  division  of  that  road,  and 
that  the  operators  of  such  road  used  every  reasonable  effort 
to  keep  the  line  open. 

"A  common  carrier  is  liable  for  delay  only  when  it  is  caused 
by  his  want  of  ordinary  care  and  diligence."  Civ.  Code, 
§  2196.  "  Accordingly  it  has  been  held  that  when  tlie  car- 
riers' canal-boat  was  run  into  by  a  scow,  which  made  it  neces- 
sary for  him  to  stop  for  repairs,  the  delay  thereby  occasioned 
was  excusable  (Parsons  v. 'Hardy,  14  Wend.  215) ;  or  when  he 
was  delayed  by  deep  snow,  which  made  the  road  tempo- 
xarily  impassable  (Ballentine  v.  Railroad  Co.,  40  Mo.  491) ;  or 
the  washing  away  of  a  bridge  over  a  stream  by  a  freshet, 
which  it  was  necessary  for  the  carrier  to  cross  (Eailroad  Co. 
17.  Ragsdale,  46  Miss.  458).  *  *  *  So  a  railroad  company  will 
be  excusable  for  delay  in  the  delivery  of  goods,  when,  having 
running  powers  upon  another  road,  it  is  obstructed  by  the 
negligence  of  the  latter."  (Livingston  v.  Eailroad  Co.,  5  Hun, 
562  ;  Hutch.  Carr.  §331.) 

The  measure  of  liability  of  a  common  carrier  of  merchan- 
dise in  case  of  its  loss  or  injury  is  very  different  from  that  im- 
posed upon  him  for  delay  in  transporting  and  delivering  such 
merchandise.     In  the  former  case  he  is  liable  for 
its  value  in  any  event,  except  from  some  inherent  n^bimy.* 
weakness,  defect,  or  vice,  or  from  the  spontaneous 
action  of  the  property  itself,  or  the  act  of  a  public  enemy,  or 
the  act  of  the  law,  or  "  any  irresistible  superhuman  cause  " 
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(Civ.  Code,  §  2194) ;  while  for  delay  he  is,  as  before  quoted^ 
only  liable  for  a  want  of  "  ordinary  care  and  diligence.  * 

Eailroad  companies  may  bind  themselves  Jby  contract  not 
only  to  convey  over  their  own,  but  over  connecting,  lines,  and 
may  bind  themselves  to  deliver  goods  within  a  given  time. 
(Pereira  v.  Railroad  Co.,  66  Cal.  92,  18  Am.  &  Eng.  R.  Cas. 
505) ;  but,  in  the  absence  of  such  contract,  express  or  implied, 
they  are  only  bound  to  transport  them  to  the  termini  of  their 
•own  line,  and  to  deliver  them  to  the  connecting  carrier  for 
transportation  to  their  final  destination  ;  and  that  within  a 
reasonable  time  (Hutch.  Carr.  §§  145,  159b,  154, 102, 103a,  and 
cases  cited). 

The  English  courts  hold  that  where  goods  are  delivered  to 
a  railway'company,  to  be  transported  beyond  the  terminus  of 
its  line  by  a  connecting  company,  the  presumption 
LimiutioB  of  is  that  the  company  receiving  them  is  liable  for 
lUbiiity.  loss,  injury,  or  delay  occurring  beyond  its  own 
line.  Muschamp  v.  Railway  Co.,  8  Mees.  &  W. 
421,  is  the  leading  English  case  upon  this  question. 

The  rule  as  enunciated  in  that  case  was  that  when  the  car- 
rier accepts  for  carriage  goods  directed  to  a  destination  be- 
yond its  own  route  it  assumes,  by  the  very  act  of  acceptance, 
m  the  absence  of  any  express  contract  on  the  subject,  the  ob- 
ligation to  transport  them  to  the  place  to  which  they  may  be 
directed. 

This  rule  has  been  steadily  adhered  to  in  the  English 
courts.  On  the  other  hand,  the  majority  of  the  American 
courts  have  held  that,  in  the  absence  of  any  other  contract 
than  that  implied  by  an  acceptance  of  the  goods  for  carriage, 
the  obligation  of  the  carrier  extends  only  to  the  ends  of  his 
route,  and  a  delivery  there  to  the  next  connecting  carrier  to 
further  or  complete  the  carriage ;  and  that,  in  order  to  be 
bound,  there  must  be  a  positive  agreement,  express  or  im- 

Slied,  extending  the  liability.  Nutting  v.  Railroad  Co.,  1 
Iray,  502 ;  Gray  v.  Jackson,  51  N.  H.  9,  and  cases  cited. 
From  the  review  of  the  cases  in  Gray  v,  Jackson  it  will  be 
seen  that  the  rule  is  by  no  means  uniform  in  this  country. 
Our  Civil  Code  has,  however,  settled  the  question  in  this 
state.  Section  2201  is  as  follows ;  "  If  a  common  carrier  ac- 
cepts freight  for  a  place  beyond  his  usual  route,  he  must,  un- 
less he  stipulates  otherwise,  deliver  it  at  the  end  of  his  route 
in  that  direction  to  some  other  competent  carrier  carrying  to 
the  place  of  address,  or  connected  with  those  who  thus  carry, 
and  his  liability  ceases  upon  making  such  delivery." 

That  there  was  no  stipulation  on  the  part  of  the  defendant 
to  be  responsible  beyond  the  terminus  of  its  line,  and  that  it 
expressly  limited  its  liability  to  its  own  road,  is  attested  hy 
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its  receipt  for  the  goods,  which  in  such  cases  amounts  to  a 
bill  of  lading,  in  which,  as  it  might  do,  it  expressly  limited 
its  liability  to  transportation  over  its  own  road.  (Pollard 
V.  Vinton,  105  U.  S.  7 ;  Hutch.  Car.  g§  121,  122 ;  Civil  Code, 
§  2176.) 

The  law  of  the  place  where  the  contract  is  made  governs  in 
determining  the  liability  of  the  carrier,  unless  the  parties  at 
the  time  of  making  it  had  some  other  law  in  view.  (Liver- 
pool &  G.  W.  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  397,  37 
Am.  &  Eng.  K.  Cas.  681.  In  re  Missouri  Steamship  Co.,  42 
Ch.  Div.  321 ;  Hazel  v.  Eaihvay  Co.,  82  Iowa,  477,  49  Am.  & 
Eng.  E.  Cas.  76 ;  Fonseca  v.  Steamship  Co.,  153  Mass.  553.) 

There  are  exceptions  to  this  rule,  founded  upon  the  supposed 
intention  of  the  parties,  gathered  from  circumstances  sur- 
rounding the  transaction.  Ryan  v.  Kailroad  Co.,  65  Tex.  13 ; 
23  Am.  &  Eng.  E.  Cas.  703. 

Thus  much  is  said  to  indicate  that  the  question  is  not  over- 
looked. The  cause,  so  far  as  can  be  determined  from  the 
record,  was  tried  upon  the  theory  that  the  law  of  California 
is  applicable.  There  is  no  suggestion  that  the  law  of  Mis- 
souri, where  the  contract  for  transportation  was  made,  was 
put  in  evidence. 

Under  such  circumstances,  we  are  not  at  liberty  to  assume 
as  a  fact  that  the  state  of  Missouri  has  a  special  statute  on 
the  subject,  but  must  presume  as  a  question  of  law  that  the 
law  of  that  state  is  the  same  as  our  own.  Norris  v.  Harris, 
15  Cal.  226 ;  Hill  v.  Grigsby,  32  Cal.  56 ;  Taylor  v.  Shew,  39 
Cal.  540 ;  Brown  v.  Gas-light  Co.,  58  Cal.  426 ;  Marsters  v. 
Lash,  61  Cal.  622 ;  Shumway  v.  Leakey,  67  Cal.  458. 

Judged  by  our  own  statute,  and  by  the  lawful  limitation 
which  defendant  might  and  did  embrace  in  its  bill  of  lading, 
it  was  bound  to  transport  to  Albuquerque,  and  deliver  to  the 
Atlantic  &  Pacific,  connecting  road,  within  a  reasonable  timei 
plaintiffs  goods. 

This  it  is  shown  to  have  done,  except  as  it  was  prevented 
without  fault  of  its  own  by  the  inability  of  the  Atlantic  & 
Pacific  to  receive  them  when  they  reached  the  terminus  of 
defendant's  line.  That  the  dfelay  was  caused  upon  the  At- 
lantic &  Pacific  road  by  act  of  God,  or  "  irresistible  superhu- 
man cause,"  is,  we  think,  clearly  established.  The^  scintilla 
of  evidence  to  the  contrary  is  not  sufficient  to  establish  a  sub- 
stantial conflict ;  but,  waiving  this  question,  the  negligence  or 
want  of  it,  on  the  part  of  the  connecting  road,  is  not  one  for 
which  this  defendant,  under  its  contract  and  the  statute,  can 
be  held  liable. 

It  follows  that  the  evidence  is  insufficient  to  justify  the 
Terdict,  and  it  is  against  law. 
61  A.  &  E.  K.  Cas.— 16 
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The  judgment  and  order  appealed  from  should  be  reversed, 
and  a  new  trial  ordered. 

Haynes,  C,  and  Vanclief,  C,  concurred: 

Per  Curiam. — For  the  reasons  given  in  the  foregoing  opin- 
ion, the  judgment  and  order  appealed  from  are  reversed, 
and  a  new  trial  ordered. 

Limitation  of  Liability  to  Carrier's  Own  Line. — See  Jones  v.  Cincinnati^ 
Selma  &  Mobile  li.  Co.  (Ala.),  45  Am.  &  Eng.  R.  Cas.  821,  and  note 
323. 

Connecting  Lines — Rights  and  Liabilities. — See  St.  Louis,  Arkansas  & 
Texas  H.  Co.  v,  >^eel  (Ark.),  55  Am.  &  Eng.  R.  Cas.  428,  and  note  434; 
Jennings  v.  Grand  Trunk  R.  Co.,  of  Canada  (N.  Y.),  49  Am.  &  Eng.  R.  Cas. 
08,  and  note  108. 

Liability  of  Initial  Carrier, — In  Alabama  &  V.  R.  Co.  «.  Searles,  71  Miss. 
744,  it  was  held  that  a  railroad  company  is  bound  to  safely  take  care  of 
goods  delivered  to  it  for  transportation  so  long  as  they  are  in  its  custody 
and  in  course  of  transportation,  and  as  to  the  cars  supplied  by  it,  this  duty 
continues  throughout  the  journey  unless  the  condition  of  the  cars  is 
'  changed  after  their  delivery  to  a  connecting  carrier. 

Instructions, — In  Alabama'  &  V.  R.  Co.  v,  Searles,  71  Miss.  744,  it  ap- 
peared that  the  trial  proceeded  upon  the  single  inquiry  as  to  w^hether  cars 
supplied  by  the  railroad  company  defendant,  which  was  the  initial  receiver 
were  suitable  for  the  .transportation  of  the  goods  in  question,  and  it  was 
held  that  an  instruction  that  unless  the  evidence  proved  that  the  goods 
were  damaged  while  they  were  in  the  hands  of  the  defendant,  which  was 
the  original  receiver,  and  before  delivery  to  a  connecting  line,  the  jury 
should  find  for  the  defendant,  was  properly  refused. 

Liability  for  Loss  on  Goods  found  to  be  Damaged  on  Arrival  cU  Destination. 
— Id  Searles  v.  Alabama  &  V.  R.  Co.,  67  Miss.  168,  which  was  an  action 
against  a  railroad  company  to  which  grain  had  been  delivered  for  trans- 
portation to  a  destination,  to  be  reached  over  a  connecting  line,  for  dam- 
ages to  the  shipment  alleged  to  have  been  caused  by  the  furnishing  of  un- 
suitable cars,  it  was  held  that  proof  of  the  custom  of  the  defendant  to 
make  a  careful  inspection  of  its  cars  before  sending  them  out,  would  not 
relieve  it  from  responsibility  if  it  appeared  that  at  the  time  of  the  receipt 
of  the  grain  it  was  in  good  condition,  and  was  loaded  into  cars,  the  seals 
of  which  remained  unbroken,  and  the  contents  undisturbed  throughout  the 
journey,  but  which  was  found  damaged  by  wet,  evidently  rain,  on  reaching 
its  destinatidn. 

Liability  for  Loss  by  Delays  on  Connecting  Line. — In  Atchison,  T.  &  S.  P. 
R.  Co.  V,  Richardson,  63  Kan.  157,  it  was  held  that  where  a  shipper  sues 
a  railroad  company  for  damages  to  perishable  freight,  and  alleges  in  his 
petition  that  such  shipment  was  made  to  a  point  which  is  in  fact  beyond 
the  line  of  defendant's  road,  under  a  written  contract,  by  the  terms  of 
which  it  is  expressly  provided  that  the  defendant  shall  not  be  responsible 
as  a  common  carrier  beyond  its  line  of  road,  it  is  error  to  render  judgment 
against  the  defendant  because  of  delays  occurring  beyond  the  line  of  its 
road,  where  there  is  no  showing  of  negligence  on  the  part  of  the  defendant, 
or  of  any  injury  to  the  freight  while  in  its  possession.  Following  Berg  v. 
Railroad  Co.,  80  Ran.  661,  16  Am.  &  Eng.  R.  Cas.  229,  and  citing  as  to  the 
right  of  railroad  companies  to  limit  their  liability  to  what  happens  on  their 
lines,  Myrick  v.  Railroad  Co.,  107  U.  S.  102,  9  Am.  &  Eng.  R.  Cas.  25. 

Limitation  of  Liability  of  Initial  Carrier — Effect  of  Charging  Through  Bate. 
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— Id  McEacheran  v,  Michigan  Cent.  R.  Co.  (Mich.,  June  26,  1894),  59  N. 
W.  Rep.  612,  it  appeared  that  a  railroad  company  had  received  goods  for  a 
point  beyond  its  line,  and  that  by  the  terms  of  a  receipt  for  the  same  it  had 
stipulated  that  in  forwarding  the  property  from  the  point  where  it  left  its 
road  it  was  to  be  held  as  a  forwarder  only,  and  it  was  held  that  the  mere 
fact  that  the  company  had  given  a  through  rate  for  freight  would  not,  in 
view  of  the  stipulation  in  the  receipt,  make  it  liable  as  a  carrier  beyond  its 
own  line.  Citing  Railroad  Co.  v,  McEenzie,  43  Mich.  609,  9  Am.  &  Eng. 
R.  Cas.  15;  Rickerson  Roller-Mill  Co.  f>.  Grand  Rapids  &  I.  R.  Co.,  67 
Mich.  110,  82  Am.  &  Eng.  R.  Cas.  487. 

Offset  of  Presumption  of  Minus  of  Cars  Furnished  hy  Initial  Carrier, 
Baised  by  Proof  of  Inspection,  "by  Presumption  of  Unfitness  Arising  from  Fact 
of  Injury  to  Contents — Province  of  Jury. — In  Searles  v.  Alabama  &  V.  R.  Co., 
69  Miss.  186,  it  was  held  that  a  presumption  of  the  fitness  of  cars  for  the 
transportation  of  goods  arising  from  proof  that  they  had  been  inspected, 
was  offset  by  a  presumption  of  their  unsuitableness  arising  from  the  fact 
of  injury  to  their  contents  by  rain,  and  that  the  question  as  to  whether  the 
oars  were  secure  ns  originally  furnished  and  before  reaching  a  connecting 
line,  was  for  the  jury. 

Sufficiency  of  Proof  of  Connection  of  Lines, — In  Forrester  «.  Georgia  R 
&  B.  Co.  (Ga.,  Nov.  27,  1893),  19  8.  E.  Rep.  811,  it  was  held  that  the  evi- 
dence showing  that  a  particular  freight-car,  bearing  a  specific  number,  and 
laden  with  melons,  was  shipped  from  Pelham,  a  point  on  the  line  of  the  S., 
F.  &  W.  Ry.,  and  consigned  to  Augusta;  that  this  identical  car  was  after- 
wards in  the  possession  of  the  defendant  company,  at  Augusta;  and  that 
this  company  sent  to  the  consignee  a  bill  for  the  freight, — the  fact  that  the 
defendant's  railroad  was  one  of  a  line  of  connecting  railroads  between 
Pelham  and  Augusta  was  sufficiently  established. 

Liability  of  Connecting  Carrier— Burden  of  Proof  to  Show  Condition  of 
Shipment  of  Perishable  Property  or  Freedom  from  FauU. — In  Forrester  v, 
Georgia  R.  &  B.  Co.  (Ga.,  Nov.  27,  1893),  19  S.  E.  Rep.  811,  it  was  held, 
that  the  presumption  being  that  melons  were  delivered  to  the  defendant 
[a  connecting  line]  in  good  order,  the  burden  of  proof  was  on  it  to  show, 
either  that,  when  the  original  company  received  the  melons,  they  were  in 
a  damaged  condition,  or  that  they  had  become  so  after  shipment,  without 
fault  on  the  part  of  any  of  the  carriers,  that  this  was  true,  although  the 
melons  were  freight  of  a  perishable  nature,  and  would,  by  mere  lapse  of 
time,  become  worthless,  from  natural,  inherent  causes,  and  that  notwith- 
standing this  fact,  it  was,  in  view  of  the  plaintiff's  evidence,  tending  to 
show  that  the  time  consumed  in  transportation  was  apparently  longer  than 
necessary,  incumbent  upon  the  defendant  to  prove  that  in  fact  there  was 
no  unnecessary  or  negligent  delay  by  any  of  the  carriers  which  caused  or 
contributed  to  the  damaged  condition  of  the  fruit. 

Presumption  as  to  Condition  of  Shipment  Delivered  by  Initial  Ca/rrier  to 
Connecting  Carrier — Burden  of  Proof — In  Louisville  &  N.-R.  Co.  v,  Jones, 
100  Ala.  268,  it  was  held  that  where  goods  are  delivered  to  a  railroad  com- 
pany for  transportation  to  a  point  beyond  its  own  line  under  a  through  bill 
of  lading  which  contains  a  stipulation  exempting  the  company  from  lia- 
bility for  loss  or  damage  occurring  beyond  its  own  terminal,  and  the  goods 
are  delivered  to  a  connecting  or  final  carrier  which  delivers  them  to  the 
consignee  in  a  damaged  condition,  the  presumption  is  that  they  were  de- 
livered by  the  receiving  to  the  connecting  earner  in  good  condition,  and 
that  the  damage  occurred  while  they  were  in  possession  of  the  dt^Hvpiin^ 
carrier,  and  this  presumption  must  be  overcome  by  evidence  that  thi-  dam- 
age occurred  before  the  shipment  passed  out  of  the  possession  of  ilic  liibt 
carrier  to  entitle  the  owners  of  the  goods  to  recover  against  it  for  the  dam- 
age— the  burden  is  upon  the  owner,  and  unless  he  discharges  it  lie  fails  to 
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make  out  his  cause  of  nction.     Citing  Railway  Co.  v.  Culver,  75  Ala.  587; 
22  Am.  &  Eng.  R  Cas.  411;  Cooper  v.  Railway  Co.,  92  Ala.  829. 

Receipt  for  Goods  ^^asin  Oood  Order, "^^ — In  Forrester  ©.  Georgia  R,  &  B, 
Co.  (Ga.,  Nov.  27,  1893),  19  S.  E.  Rep.  811,  it  was  held  that  a  receipt  by  a 
railroad  company  in  these  words:  *'Bill  of  lading  for  vegetables,  fruits, 
and  melons.  Issued  by  the  8.,  F.  &  W.,  Pelham,  Ga.,  July  1st,  1891. 
Received  of  J.  R.  Forrester,  in  apparent  good  order  (inward  condition 
and  value  of  contents  unknown),  one  car,  said  to  contain  melons,  con- 
signed, marked,  and  described  as  follows:  ^Futcb  <&  Co.,  Augusta,  Ga..  S. 
A.  M.,  3151,  via  Cordele.  Articles,  melons,^"  is  a  receipt  for  a  consign- 
ment of  melons  as  in  good  order;  and  where  the  car  containing  the  same 
was  delivered  to  another  railroad  company,  whose  line  formed  one  of  sev- 
eral connecting  railroads  between  the  point  of  shipment  and  the  point  of 
destination,  the  presumption,  in  the  absence  of  proof  to  the  contrary,  is 
that  this  company  also  received  the  melons  '*as  in  good  order,"  and  unless 
the  presumption  is  repelled  by  evidence  the  carrier  is  liable  accordingly. 
Citing  Evans  v.  Railroad  Co.,  56  Ga.  498;  Railroad  Co.  v,  Rogers,  66  Ga. 
251 ;  Railroad  Co.  v.  Gann,  68  t>a.  350;  Banking  Co.  «.  Bayer,  91  Ga.  115. 

Right  of  Connecting  Carrier  to  Benefit  by  Limitation  of  Liability  Contracted 
for  by  Liitial  Carrier, — In  Central  R,  &  B.  Co.  v,  Bridger  (Ga.,  April  9, 
1894),  20  S.  E.  Rep.  349,  it  was  held  that  in  order  that  a  common  carrier, 
by  whom  the  transportation  begun  on  a  preceding  connecting  line  is  to  be 
completed,  may  take  the  benefit  of  a  special  contract  between  the  shipper  and 
the  initial  carrier  limiting  liability  in  case  of  loss  to  a  stipulated  value  per 
100  pounds,  it  must  appear  cither  that  the  contract  was  such  as  to  bind 
the  initial  carrier  for  full  performance,  so  as  to  make  the  second  carrier  the 
agent  of  the  first,  or  else  that  the  reduced  rate  forming  the  consideration 
of  the  special  contract  was  not  confined  to  the  line  of  the  first  carrier,  but 
was,  either  by  the  contract  itself  or  by  the  act  of  the  second  carrier  in  rating 
and  billing  the  goods  over  its  line,  extended  and  applied  to  that  line  also. 

Neglect  of  Connecting  Carrier  to  Avail  Itself  of  Limitation  of  Liability — 
Coriifiiieration  of  Limitation. — In  Central  R.  &  B.  Co.  t?.  Bridger  (€kk,  April 
9,  1894),  20  S.*E.  Rep.  849,  it  was  held  that  a  special  contract,  expressed 
in  a  bill  of  lading  and  in  the  written  assent  of  the  shipper  to  its  terms, 
which  relates  to  a  consignment  of  goods  from  a  given  point  on  one  railway 
to  a  given  point  on  another,  and  which  purports  on  its  face  to  be  a  through 
bill  of  lading,  but  expressly  limits  the  undertaking  of  the  first  company  to 
performance  on  its  own  line,  with  no  further  duty  on  its  part  but  to  deliver 
to  the  connecting  line,  and  which  names  no  rate  of  freight  further  than  the 
terminus  of  the  first  line,  but  expressly  excludes  any  guarantee  of  a  rate  be- 
yond that  point,  does  not  bind  the  first  company,  the  one  with  which  the 
contract  was  made,  to  complete,  either  by  itself  or  by  the  second  company 
as  its  agent,  the  whole  transportation;  and  although  the  contract  provides 
on  its  face  for  extension  to  the  second  company,  at  the  option  of  the  latter, 
of  the  benefits  secured  to  the  former  in  consequence  of  the  reduced  rate,  yet, 
it  not  appearing  that  the  second  company  availed  itself  of  this  privilege  by 
shipping  the  goods  over  its  line  at  a  reduced  rate,  and  the  goods  having 
been  destroyed  by  fire  on  that  line,  presumably  by  reason  of  negligence  on 
the  part  of  this  company,  the  latter  is  liable  to  account  therefor  to  the 
owner  at  full  value,  there  being,  so  far  as  appears,  no  consideration  to 
uphold  any  agreement  with  it,  express  or  implied,  to  accept  the  conven- 
tional value  agreed  upon  with  the  first  company,  and  specified  on  the  face 
of  the  bill  of  lading. 

Right  of  Final  Carrier  to  Hold  Goods  for  Charges  Shmcn  by  Way-bill — 
Effect  of  Special  Contract  of  Shipper  with  Initial  Carrier. — In  Illinois  Cent. 
R.  Co.  t>.  Brookhavcn  Mach.  Co.  (Miss.,  Feb.  19,  1894),  16  So.  Rep.  252,  it 
was  held  that  where  goods  received  by  a  connecting  line  are  taken  without 
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knowledge  of  a  special  contract  with  the  first  carrier,  if  such  connecting 
line  has  not  paid  the  charges  shown  by  the  way-bill,  it  cannot  hold  the 
goods  for  payment  of  the  charges  therein  expressed,  but  must,  upon  tender 
of  the  amount  agreed  upon  by  the  special  contract^  deliver  the  goods  to  the 
consignee,  although  it  should  be  accorded  a  reasonable  time  for  the  purpose 
of  ascertaining  the  facts  as  to  such  charges.  The  court  said:  *'  The  owner 
of  the  goods,  by  intrusting  them  to  the  first  carrier,  invited  other  connect- 
ing lines  to  join  in  their  transportation  to  their  point  of  destination;  and 
though,  as  between  himself  and  the  contracting  carrier,  the  relation  of 
principal  and  agent  did  not  exist,  there  was  nothing  communicated  to  the 
second  carrier  from  which  the  absence  of  that  usual  relation  ought  to  have 
been  assumed  by  it.  It  has,  indeed,  been  held  by  some  of  the  courts  that 
knowledge  by  the  second  carrier  of  a  special  contract  between  the  shipper  and 
the  first  carrier  for  less  than  the  usual  rates  will  not  preclude  the  second  from 
accepting  the  goods  and  charging  them  with  full  rates  over  its  own  line. 
Grossman  «.  Railroad  Co.,  149  Mass.  196,  40  Am.  <fe  £ng.  B.  Gas.  136.  And 
it  is  universally  held  that  in  the  absence  of  nutice  of  a  special  contract,  the 
contracting  carrier  may  receive  the  goods  and  charge  them  with  the  usual 
charges  over  its  own  line;  and  very  generally  held  that  it  has  a  lien  for 
freight  paid  by  it  to  the  preceding  carrier,  though  the  rate  paid  be  in  excess 
of  that  provided  for  by  the  special  contract  between  such  carrier  and  ship- 
per. Hutch.  Garr.  §  478a;  Briggs  v.  Railroad  Go.,  6  Allen,  246;  Wells  v. 
Thomns,  27  Mo.  17;  Bird  v.  Railroad  Go.,  73  Ga.  655,  27  Am.  &  Eng.  R. 
Gas.  39;  Knight  v.  Railroad  Go.,  13  R.  I.  572,  9  Am.  &  Eng.  R.  Gas.  90; 
Vaughan  v.  Railroad  Go.,  /(/.  578,  9  Am.  &  Eng,  R.  Gas.  41 ;  Wolf  v.  Hough, 
22  Kan..  659;  Schneider  v.  Evans,  25  Wis.  241 ;  Loewenberg  v.  Railroad  Go., 
56  Ark.  439.  If  the  Illinois  Gentral  Railroad  Gompany  had  paid  to  the  Chi- 
cago &  Northwestern  road  the  excessive  rates  charged  by  that  company  for 
the  transportation  of  the  goods,  it  might  have  retained  possession  of  the 
goods  until  payment  thereof,  together  with  its  own  charge  for  carriage. 
But  this  was  not  done.  The  defendant  company  received  the  goods  under 
a  way-bill  by  which  certain  charges  were  made  against  the  goods,  and  the 
charges  it  sought  to  collect,  not  as  due  itself  by  reason  of  its  having  paid 
them  to  the  Chicago  &  Northwestern,  byt  as  due  to  that  company,  and  to 
be  collected  by  itself  as  the  agent  of  that  company.  This  is  a  totally  differ- 
ent question  from  that  presented  in  that  class  of  cases  in  which  payments 
have  been  actually  made  by  the  last  carrier  of  the  charges  of  prior  ones.  In 
these  cases,  the  carrier,  having  paid  out  money  to  one  apparently  authorized 
by  the  owner  of  the  goods  to  collect  it,  and  having  by  law  a  lien  upon  them 
for  its  repayment,  will  not  be  required  to  release  the  goods,  and  look  to  the 
carrier  to  whom  the  money  was  paid  for  reimbursement.  It  may  retain  the 
goods  until  the  money  is  paid,  because  the  money  is,  as  between  itself  and 
the  owner  of  the  goods,,  considered  by  the  law  as  due.  But  in  the  present 
case  the  Illinois  Gentral  Gompany  had  not  paid  the  money  claimed  by  the 
Chicago  &  Northwestern,  and  the  lien  asserted  was  to  secure  the  payment 
of  the  money  due  to  that  company.  In  this  the  defendant  company  was 
manifestly  acting  as  the  agent  of  the  Chicago  &  Northwestern,  and  the 
right  to  retain  the  goods  rested  upon  the  validity  of  the  charge  upon  them, 
and  was  limited  thereby.  The  agent  of  the  Illinois  Gentral  was  entitled  to 
retain  the  goods  for  a  reasonable  time  within  which  to  learn  the  facts;  but 
when  it  was  made  to  appear  by  the  production  of  the  contract  between  the 
shipper  and  the  Chicago  &  Northwestern  Railway  Company  that  that  com- 
pany had  made  an  overcharge,  it  devolved  upon  the  Illinois  Gentral  to  sui- 
render  the  goods  upon  payment  of  the  agreed  freight  (the  same  being  more 
than  sufficient  to  pay  the  charges  due  to  the  Illinois  Central),  and,  having 
reserved  what  was  due  to  itself,  it  would  have  fully  complied  with  its  duty 
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to  the  Chicago  &  Northwestern  by  accounting  for  the  surplus.    Railroad 
Co.  «.  Marsh,  57  Ind.  505." 

Duty  of  Carrier  to  Receive  Coods  for  Transportation. — Lack  of  Facilities 
—  Overtaxed  Coiiditioni)/  Liiu. — lu  Thomas  v.  Wabash,  St.  L.  &  P.  R.  Co. 
(Lancaster  Mills,  etc.,  Intervener),  (U.  S.  Cir.  Ct.,  S.  D.IU.,  Sept.  24,  1894), 
63  Fed.  Rep.  200,  it  was  held  that  a  railroad  company  was  not  bound  to 
receive  goods  when  it  has  no  facilities  for  transporting  them,  or  when  its 
line  is  already  overtaxed  and  congested  by  freight  previously  accepted  for 
transportation. 

Necenaity  of  Tender  of  Ooods  far  Transportation  tb  Sustain  Action  for 
Hefwuil  to  Accept  Same, — In  Wilder  v.  St.  Johnsbury  &  L.  C.  R.  Co.,  66 
Yt.  636,  it  was  held  that  a  general  refusal  upon  the  part  of  a  common  carrier 
to  receive  merchandise  for  transportation,  which  is  not  made  with  reference 
to  any  particular  property  or  any  definite  requirement,  will  not  dispense 
with  the  necessity  of  a  tender  of  the  property  for  transportation  as  pre- 
liminary to  a  claim  for  damages  for  refusal  to  transport  it. 

Contract  of  Charterer  with  Railroad  Company  to  Carry  Cargo  of  Ship — 
Bight  of  Ship-owner  to  Sue  for  Breach. — In  Freeman  t>.  Louisville  &  N.  R.  Co. 
(Fla.,  Oct.  9,  1893),  13  So.  Rep.  892,  the  owner  of  a  ship  sued  a  connecting 
railway  carrier  for  damages  for  the  detention  of  his  vessel  at  the  railway^a 
terminal  wharf,  in  consequence  of  the  latter's  alleged  suspension  in  the  receipt 
of  such  ship's  cargo,  and  disclosed  by  his  declaration  that  such  ship  was 
under  charter  to  a  third  person,  not  a  party  to  the  suit,  to  deliver  her 
cargo  to  the  defendant  railway  company,  and  that  the  railway  company 
was  under  contract  with  such  third  person  there  to  receive  such  cargo,  and 
the  same  to  carry  further,  and  it  was  held  that  under  these  circumstances  the 
defendant  railway  company^s  duty  to  receive  and  carry  the  cargo  was  due 
directly  and  primarily  to  such  third  ])erson,  the  charterer  of  the  ship, 
that  he  alone  could  properly  sue  for  the  breach  of  such  duty;  and  that, 
under  these  circumstances,  if  the  plain  tiff  ^s  ship  was  wrongfully  delayed  in 
consequence  of  the  negligence  of  the  railway  company,  as  the  agent  of  the 
charterer,  such  charterer,  as  principal,  was  directly  and  primarily  responsi- 
ble to  the  plaintiff  as  the  ship^s  owner  for  her  delay  in  consequence  of  his 
railway  agent's  wrongful  su^pensi«n  from  receiving  her  cargo,  and  was  the 
proper  person  for  the  plaintiff  to  have  sued  for  his  damage.  Citing  Wordin 
V.  Bemis,  32  Conn.  568;  Davis  v.  Wallace,  3  Cliff.  123;  Randall  «.  Lynch, 
12  East.  179. 

Actio7ifor  Breach  of  Contract  to  Transport  Cargo  of  Ship — Sufficiency  of 
Declaration.— In  Freeman  v.  Louisville  &  N.  R.  Co.  (Fla.,  Oct.  9,  1898),  IS 
So.  Rep.  893,  which  was  an  action  for  damages  for  an  alleged  detention  of 
the  plaintiff's  ship  in  the  discharge  of  her  cargo  at  the  defendant's  terminal 
wharf  in  the  city  of  Pensacola,  by  refusing  to  receive  such  cargo  for  carriage 
over  its  line  of  road,  the  declaration  disclosed  the  fact  that  the  plaintiff^s 
ship,  whose  delay  was  the  groundwork  of  the  action,  was  under  a  charter- 
party  with  a  third  person,  a  stranger  to  the  suit,  to  deliver  her  cargo  to  the 
defendant  at  its  terminal  wharf,  extending  into  the  bay  of  Pensacola,  for 
transportation  over  the  defendant's  road  to  points  in  the  interior  beyond  the 
boundaries  of  Florida,  and  that  the  defendant  was  under  contract  with  such 
charterer  there  to  receive  and  transport  such  cargo,  and  it  was  held  that  the 
failure  in  a  separate  count,  not  otherwise  objectionable,  to  allege  that  the. 
suspension  in  the  receipt  of  the  cargo  complained  of  was  wrongful,  and  the 
failure  to  allege  any  facts  from  which  it  could  appear  that  the  alleged  sus- 
pension was  either  tortious  or  inexcusable,  a  demurrer  thereto  was  properly 
BostalHed. 
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(59  Arhinaas,  317.) 

Action  against  Carrier — Amendment  of  Complaint  Alleging  Negligence 
as  Carrier  to  Conform  to  Proof  of  Negligence  as  Warehouseman! — Where 
a  complaint  against  a  railroad  company  alleges  negligence  on  its  part  as  a 
carrier,  and  the  proof  tends  to  show  that  the  negligence,  if  any,  is  charge- 
able to  it  as  warehouseman,  the  complaint  may  be  amended  so  as  to  con- 
form to  the  proof,  although  the  case  has  gone  to  the  jury. 

Same  —  instruction  as  to  Matter  Not  In  Evidence.  —  The  defendant 
requested  an  instruction  that  its  fail\ire  to  keep  a  watchman  at  its  ware- 
house was  not  evidence  of  negligence  on  its  part,  but  there  was  no 
evidence  of  any  default  on  its  part  in  that  respect.  Held,  that  the 
defendant  could  not  complain  of  an  instruction  which  informed  the  jury 
that  though  the  fact  that  aefendant  had  no  watchman  did  not  necessarily 
constitute  negligence,  yet  they  might  consider  that  fact  in  determining 
whether  or  not  it  had  exercised  ordinary  care. 

Same — Sufficiency  of  Evidence  of  Negligence  on  Part  of  Carrier. — In 
an  action  against  a  railroad  company  for  liability  as  warehouseman  for  the 
loss  of  goods  stored  in  its  depot,  it  appeared  that  a  large  quantity  of  cotton 
was  piled  on  a  platform  very  near  the  railroad  tracks;  that  the  weather 
was  very  dry;  that  shortly  after  a  train  had  passed,  the  cotton  caught  fire, 
and  that  the  fire  extended  to  the  depot  and  destroyed  plaintifi^s  goods. 
Meld,  that  the  evidence  was  sufficient  to  sustain  a  finding  that  defendant 
was  guilty  of  negligence. 

Appeal  from  Sebastian  county  circuit  court. 
E.  D.  Kenna  and  J3.  B.  Davidson,  for  appellant. 
T.  P,  Winchester,  for  appellees. 

Baotle,  J.-On  the  27tli  of  October,  1887,  C.  H.  Ferrell  & 
Co.  delivered  to  the  Louisville  &  Nashville  Bailroad  Com- 
pany, at  Humboldt,  in  Tennessee,  five  boxes  of  fruit-trees 
and  plants,  to  be  carried,  delivered,  and  forwarded 
to  G.  W.  Dodd  and  W.  W.  Burnwath,  at  Hackett  ^•"""•*- 
City,  in  this  state,  upon  the  following  conditions :  (1)  The 
Louisville  &  Nashville  Railroad  Company,  and  the  steam- 
boats, railroad  companies,  and  forwarding  lines,  with  which 
it  is  connected,  and  which  received  said  property,  should  not 
be  liable  for  loss  by  fire ;  (2)  the  contract  of  shipment  should 
be  executed,  and  the  liabilities  of  the  companies  as  common 
carriers  thereunder  should  terminate,  as  to  the  forwarding 
carriers,  respectively,  on  delivery  to  the  next  connecting  car- 
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rier,  on  the  arrival  of  the  goods  or  property  at  the  station  or 
depot  of  delivery ;  and  (3)  "  the  delivering  company  should 
be  liable  as  ^  warehouseman  thereafter ; "  and  (4)  it  was  "  dis- 
tinctly agreed  and  understood  that  the  consignee  or  con- 
signees should  promptly  receive  and  take  away  the  fruit-trees 
and  plants  as  soon  as  the  same  were  ready  fo^  delivery." 
The  property  was  shipped  under  this  agreement,  and  was 
received  by  the  St.  Louis  &  San  Francisco  Baih-  .ly  Company 
as  a  connecting  carrier,  and  cai'ried  by  it  to  Hackett  City,  and 
stored  in  its  warehouse  for  delivery  to  the  consignees  on  the 
4th  and  7th  days  of  November,  1887,  and  while  in  the  ware- 
house,  and  on  the  13th  day  of  the  same  month,  between  6  and 
7  o'clock  p.  M.,  was  consumed  by  fire. 

On  the  24th  of  September,  1888,  Dodd  &  Burnwath  brought 
an  action  against  the  St.  Louis  &  San  Francisco  Bailroad 
Company  to  recover  the  damages  sustained  by  the  loss  of  the 
trees  and  plants.  They  alleged  in  their  complaint  that  the 
trees  and  plants  were  delivered  as  before  stated,  to  be  shipped 
to  them  at  Hackett  City,  "  a  point  on  the  railroad  line  of  the 
defendant;*'  that  the  Louisville  &  Nashville  Bailroad  Company 
and  its  connecting  lines,  which  connected  with  the  defendant, 
under  an  operating  arrangement  for  through  shipment  of 
freight,  as  common  carriers,  in  due  course  of  transit,  after 
delivery  as  aforesaid,  delivered  the  trees  and  plants  to  the 
defendant,  *  *  *  as  a  common  carrier,  to  be  by  it  transported 
thence  on  its  line  to  Hackett  City,  Arkansas,  and  there  deliv- 
ered to  the  plaintiffs ; "  that  the  defendant  received  the  trees 
and  plants  *'from  the  Louisville  &  Nashville  Bailroad  Com- 
pany and  its  connecting  lines  as  aforesaid,  and  undertook  to 
transmit  them  over  its  line,  as  a  common  carrier,  and  to 
deliver  them  to  plaintiffs ;  and  that  it  has  never  delivered 
them  to  plaintiffs,  or  any  one  for  them,  to  their  damage." 
The  defendant,  in  its  answer  specifically  denied  all  these 
allegations. 

In  the  trial  of  the  issues,  the  facts  were  proved  as  we  have 
stated  them,  and  evidence  was  adduced  tending  to  prove  the 
following:  The  trees  and  plants  were  the  property  of  plain- 
tiffs,and  were  of  the  value  of  $800.  The  deiendant's  depot  at 
Hackett  City,  in  which  they  were  stored  at  the  time  they  were 
consumed  by  fire,  was  very  near  its  railway  track.  Two  hun- 
dred bales  of  cotton,  which  had  been  received  by  the  defend- 
ant for  shipment,  and  for  which  it  had  issued  bills  of  lading, 
were  on  the  platform,  and  piled  around  the  depot,  and  were 
30  to  35  feet  from  the  track.  A  mixed  train  of  the  defendant 
arrived  at  the  depot  on  the  morning  of  the  13th  of  Novem- 
ber, 1887,  and  remained  there  10  or  15  minutes.    At  this  time 
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it  was  very  dry,  and  the  cotton  was  highly  inflammable,  and 
without  any  protection.  About  10  or  15  minutes  after  the 
departure  of  the  train  a  fire  originated  in  the  cotton,  and 
spread  thence  rapidly  to  the  depot,  and  in  a  short;  time 
destroyed  it  and  its  contents,  among  which  were  the  trees  of 
the  plaintiffs. 

Upon  these  facts,  the  court  instructed  the  jury,  substan- 
tially, as  follows : 

"The  determination  of  this  case  turns  upon  the  siugle 
<}uestion  as  to  whether  defendant's  employ^  or  employes  at 
Hackett  City  were  guilty  of  negligence  in  the  care  of  the  trees, 
from  which  negligence  the  loss  occurred. 

"  Before  the  plaintiffs  can  recover,  they  must  prove,  by  a 
fair  preponderance  of  the  evidence,  of  negligence  on  the 
part  of  the  defendant. 

Negligence  is  the  want  of  ordinary  care ;  that  is,  such  care 
-as  an  ordinarily  prudent  man  would  exercise  in  the  place  of, 
and  under  the  same  circumstances  as,  the  party  charged  wi^h 
negligence. 

"  The  fact  that  the  defendant  had  no  watchman  at  the  depot 
at  the  time  of  the  burning  is  not  necessarily  negligence  on  its 
part.  It  is  simply  a  circumstance  for  you  to  consider  for  what 
it  may  be  worth,  in  determining  whether  defendant  was  exer- 
cising ordinary  care  in  preserving  the  trees  from  loss." 

At  the  same  time  the  defendant  asked  the  court  to  instruct 
the  jury,  among  other  things,  "  that  because  the  defendant 
did  not  keep  a  watchman  is  no  evidence  to  charge  neglect 
upon  the  defendant ; "  and  the  court  refused  to  instruct  in 
the  form  asked,  but  did  in  the  manner  we  have  stated. 

While  the  jury  were  considering  their  verdict,  the  court, 
over  the  objection  of  the  defendant,  permitted  the  plaintiffs 
to  amend  their  complaint  as  follows:  "Plaintiffs  further 
allege  that  said  defendant  company  received  fruit-trees  and 
plants  at  its  depot  at  Hackett  City,  and  so  negligently  and 
carelessly  kept  said  goods  that  they  were,  by  defendant's  fault 
and  negligence,  wholly  destroyed  by  fire  in  its  depot  building 
at  Hackett  City,  and  so  wholly  lost  to  these  plaintiffs." 

The  jury  returned  a  verdict  in  favor  of  plaintiffs  against 
the  defendant  for  $800.15,  and  6  per  cent  per  annum  interest 
thereon  from  the  13th  of  November,  1887,  the  day  of  the  fire, 
and  the  court  rendered  judgment  accordingly.  The  defend- 
ant saved  its  exceptions,  filed  a  motion  for  a  new  trial,  which 
was  overruled,  tendered  a  bill  of  exceptions,  which  was  signed, 
and  filed  the  same,  and  appealed. 

1.  The  first  contention  of  the  appellant  is,  the  trial  court 
^rred  in  permitting  the  amendment  of  the  complaint.     The 
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ground  of  its  contention  is,  the  amendment  converted  tli& 

action  from  an  action  ex  contractu  to  an  action  ex 
AmendniMt  of  ddicto.  But  this  was  not  done.  The  amendment 
eorrorm'to^  showcd  Only  a  breach  of  the  contract  that  the 
the  proof.         appellant  entered  into  when  it  undertook  to  hold 

the  property  of  the  appellees  as  a  warehouseman* 
Every  warehouseman  for  hire  undertakes  to  exercise  ordinary 
care  and  diligence  in  the  preservation  of  the  property  en- 
trusted to  him.  If  he  fails  to  use  such  care  and  diligence  he 
is  guilty  of  negligence  and  a  breach  of  his  contract,  and  is. 
liable  for  damages. 

2.  The  appellant  contends  that  the  court  erred  in  what  it 
said  in  its  instructions  to  the  jury  in  respect  to  a  watchman. 
In  support  of  this  contention,  it  says  :  "  There  was  not  a  word 

in  the  testimony  directed  to  the  question  of  a 
Complaint  as  watchman  being  employed  or  not  employed.  There 
toinstrnctioBs.  ^as  uo  allegation  or  proof  directed  to  this  point. 

There  was  absolutely  nothing  to  apprise  defendant 
that  negligence  would  be  insisted  upon  for  the  reason  that  no 
watchman  was  employed ;  and  yet  the  court  takes  this  single 
circumstance  in  the  case,  and  directs  the  attention  of  the  jury 
to  it,  and,  from  the  instructions  given,  the  jury  doubtless  con- 
cluded that  they  were  authprized  to  infer  negligence  from  this 
circumstance."  In  attacking  the  instructions  of  tae  court  in 
this  manner  the  appellant  obviously  failed  to  call  to  mind 
that  it  asked  the  iiourt  to  instruct  the  jury  "  that  because  the 
defendant  did  not  keep  a  watchman  is  uo  evidence  to  charge 
neglect  upon  the  defendant."  It  virtually  conceded  that  no 
watchman  was  employed,  and  the  court,  in  response  to  its- 
requests,  told  the  jury  that  fact  was  not  necessarily  negligence, 
but  a  circumstance  for  them  to  consider  for  what  it  was  worth, 
in  determining  whether  the  defendant  was  exercising  ordinary 
care  in  preserving  the  trees  from  loss.  After  it  had  called 
forth  this  instruction  it  had  no  right  to  complain  because  the 
court  had  given  an  instruction  upon  the  subject  on  which  it 
had  demanded  one,  and  to  say  that  the  instruction  was  calcu- 
lated to  lead  the  jury  to  believe  that  they  had  a  right  to  infer 
negligence  from  the  failure  to  employ  a  watchman.  There  is 
'nothing  in  the  instruction  that  intimates  such  a  thing.  It 
left  to  the  jury  to  determine  whether,  in  the  exercise  of  ordi- 
nary care,  it  was  negligence  to  fail  to  employ  a  watchman,, 
having  first  defined  "ordinary  care"  to  be  such  care  as  an 
ordinarilj'  "  prudent  man  would  exercise  in  the  place  of,  and 
under  the  same  circumstances  as,  the  party  charged  with  neg- 
ligence;" that  is  to  say,  the  defendant  in  this  case.  Under 
such  circumstances  we  see  nothing  in  the  instruction  preju- 
dicial to  the  appellant 
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8.  Appellant  insists  that  there  was  no  evidence  to  show- 
negligence,  and  sustain  the  verdict  of  the  jury.  In  the  con- 
tract in  this  case  it  was  expressly  stipulated  that  the  liability 
of  appellant,  as  a  common  carrier,  should  termi- 
nate  on  the  arrival  of  the  trees  and  plants  at  the  toeTidenceof 
station  or  depot  of  delivery,  and  that  it  should  be  negugenee. 
liable  as  a  warehouseman  thereafter.  When, 
therefore,  the  property  was  stored  in  the  appellant's  depot  at 
Hackett  City,  it  became  liable  as  a  warehouseman,  and  bound 
to  exercise  ordinary  care  and  diligence  in  the  preservation  of 
the  property,  which  is  such  care  and  diligence  as  men  of  or- 
dinary prudence  in  the  same  business  usually  bestow  on 
property  placed  iii  their  custody,  ftnd  similarly  situated  in  its 
exposure  to  loss.  What  constitute*s  such  care  and  diligence 
is  a  question  which  depends  for  its  answer  upon  the  peculiar 
circumstances  of  each  case,  such  as  the  nature  and  value  of 
the  property ;  its  exposure  to  damage  and  loss ;  its  proximity 
to  danger  from  fire ;  the  means  employed  to  prevent  or  ar- 
rest the  progress  of  fire;  the  location,  character,  and  con- 
struction of  the  storehouse  in  which  it  was  placed, — and  in 
cases  like  this  is  a  question  peculiarly  proper  for  the  deter- 
mination of  the  jury. 

The  depot  or  warehouse  of  the  appellant,  in  which  the 
property  of  appellees  was  stored  at  the  time  it  was  destroyed 
by  fire,  was,  and  had  been  for  many  days,  surrounded  by  cot- 
ton,— a  highly  inflammable  material, — ^at  a  time  when  the 
weather  was  very  dry,  and  was  near  a  railway  track  on  which 
trains  were  passing  daily.  The  cotton  was  liable  to  take  fire 
from  these  trains,  and  communicate  it  to  the  depot.  One  of 
them  passed  10  or  15  minutes  before  it  was  destroyed.  The 
cotton  caught  fire,  and  the  depot  was  consumed  by  it.  These 
were  facts  from  which  the  jury  might  have  inferred  that  the 
fire  originated  in  sparks  from  the  engine  of  the  train  which 
had  just  passed,  there  being  no  evidence  to  explain  its  origin 
upon  any  other  theory.  All  these  facts  tended  to  show  that 
the  property  of  appellees  was  destroyed  through  the  negli- 
gence of  appellant,  and  are  sufficient  to  sustain  the  verdict  of 
the  jury  in  this  court.  Barron  v,  Eldredge,  100  Mass.  445 ; 
Smith  V,  Railway  Co.,  L.  R.  6  C.  P.  14;  Railroad  Co.  v,  Scott, 
42  111.  132 ;  Railroad  Co.  v.  Frazier,  64  111.  28 ;  Railroad  Co.  v. 
Nelson,  51  Ind.  155 ;  Xroxler  v.  Railroad  Co.,  74  N.  C.  377. 

Judgment  affirmed. 

Liability  of  Railroad  Company  as  Warehouseman^— See  Gregg  v.  Illinois 
Central  R.  Co.  (111.),  ante,  p.  208,  and  note,  217. 

Actions  Against  Carriers — Limitation  of  Action — Alalnima  Statute, — In 
Alabama  &  G.  S.  K.  Co.  v,  Eichofer,  100  Ala.  224,  it  was  held  that  a  right 
of  action  against  a  common  carrier  for  breach  of  a  contract  for  trausporta- 


252       ST.  LOUIS  &  SAN  FRANCISCO  K-  CO.  V.  DODD.  [VOL.  61 

tion  was  within  section  2615  of  the  Code  limiting  certain  actions  on  con- 
tract to  six  years,  and  was  not  governed  by  section  2619  limiting  certain 
actions  for  torts  to  one  year. 

Pleading — Sufficiency  of  Complaint — Necessity  of  Averment  tluU  Defendant 
is  Common  Carrier. — In  Louisville  &  N.  R.  Co.  t.  Gerson  (Ala.,  Feb.  18, 
1894),  14  So.  Rep.  878,  it  was  held  that  in  an  action  against  a  railroad  com- 
pany on  a  contract  of  carriage,  the  fact  that  defendant  is  a  common  carrier 
should  be  averred  in  the  complaint.  The  court  said  :  **  All  carriers  with- 
out hire  may  be  said  to  be  private  carriers.  Compensation  in  some  form, 
either  by  the  paynieut  of  its  price,  or  a  promise  express  or  implied  to  pay 
it,  is  essential  to  constitute  a  common  carrier.  If  one  undertakes  to  carry 
goods  for  another  gratuitously,  he  is  a  mere  mandatory,  and  liable  only 
for  gross  negligence.  It  is  not  necessary,  however,  that  there  should  be  an 
-express  contract  with  a  railroad  company  or  any  other  common  carrier,  for 
the  transportation  of  freight,  to  render  it  liable  for  failure  to  deliver  in 
safety.  Proof  of  delivery  of  goods,  with  directions  as  to  their  carriage, 
and  of  the  acceptance  of  them  by  the  carrier,  would  give  rise  to  an  under- 
taking on  its  part,  to  carry  them  according  to  directions.  No  such  impli- 
cation will  be  indulged  to  fix  a  liability  on  a  private  person.  Hence,  when 
a  common  carrier  is  proceeded  against  at  law,  on  a  contract  express  or  im- 
plied, and  especially,  if  implied,  for  a  failure  to  deliver  in  safety,  it  should 
be  averred  in  the  complaint,  that  the  carrier  is  a  common  carrier.  Hutch. 
Carr.  §§  16,  17,  19,  35.  763  ;  Ang.  Carr.  17-41  ;  Story,  Bailm.  ^  174  ;  Knox 
«.  Rives,  14  Ala.  257  ;  Haynie  «.  Waring,  29  Ala.  265  ;  Railroad  Co.  o. 
Lampley,  76  Ala.  364,  23  Am.  &  Eng.  R.  Cas.  720  ;  Railway  Co.  «.  Kolb, 
73  Ala.  396;  Melbourne  v,  liailroad  Co.,  88  Ala.  449  ;  19  Am.  <&  Eng.Enc. 
Law,  903.'' 

Joinder  in  Declaration  of  Counts  on  Contract  and  in  Tort — Massachusetts 
Practice  Act. — In  Central  Vermont  R.  Co.  v.  Soper  (U.  S.  Cir.  Ct.  App.,  1st 
Cir.,  Jan.  12,  1894),  59  Fed.  Rep.  879,  it  was  held  that  the  Massachusetts 
practice  acts  permit  a  plaintiff  in  an  action  against  a  carrier  to  combine  in 
the  declaration  a  count  on  a  bill  of  lading,  or  on  the  agreements  contained 
therein,  and  a  count  in  tort  based  on  the  common-law  liability  of  the  carrier. 

O&fieral  Denial  by  Carrier — Waiver  of  Failure  to  Plead  Specifir  Defefises 
Arising  from  Stipulations  in  Bill  of  Lading — Waiver  of  Variance. — In  Central 
Vermont  R.  Co.  v.  Soper  (U.  S.  Cir.  Ct.  App.,  1st  Cir.,  Jan.  12, 1894),  59 
Fed.  Rep.  879,  it  was  held  that  while  a  mere  denial  of  the  allegations  of  a 
declaration  in  an  action  against  a  carrier,  will  not,  under  the  general  rules 
of  pleading,  permit  the  defendant  to  avail  itself  of  a  defense  based  on  a 
provision  in  the  bill  of  lading,  that  no  action  can  be  maintained  for  loss  or 
damage  unless  a  claim  therefor  shall  be  made  within  a  reasonable  time,  and 
suit  brought  on  such  claim  at  another  time  specified,  yet  in  the  absence  of 
anything  in  the  record  to  the  contrary,  the  appellate  court  will  assume  that 
any  objection  by  plaintiff  in  that  connection  was  waived  at  the  trial. 

It  was  further  held  that  the  same  conditions  will  amount  to  a  waiver  of 
a  variance  chargingthedefendant  as  common  carrier,  when  the  proofs  show 
its  liability  to  be  that  of  warehouseman. 

Evidence — Necessity  of  Proof  of  Fault  of  Carrier. — In  Jordan  v.  American 
Exp.  Co.  (Me.,  Feb.  13,  1894),  29  Atl.  Rep.  980,  it  was  held  that  no  action 
can  be  maintained  against  a  common  carrier  forliire  to  recover  dan^agesfor 
not  safely  carrying  merchandise,  when  the  proof  fails  to  connect  the  carrier 
with  any  fault  touching  the  article  intrusted  to  it  for  carriage. 

Burden  of  Proof  of  Negligence. — In  Buck  v.  Pennsylvania  R.  Co.,  150 
Pa.  St.  170,  it  was  held  that  where  there  is  proof  of  the  fact  of  an  injury  to 
goods  in  charge  of  a  carrier  for  transportation,  and  the  manner  of  its  oc- 
currence in  cirumstanccs  which  do  not  import  negligence  oji  the  carrier, 
whose  contract  is  for  a  limited  liability  only,  it  is  not  liable  except  upon 
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proof  of  negligence  on  its  part  a|  an  inducing  cause  of  the  injury,  and  the 
burden  of  making  such  proof  is  upon  the  plaintiff.  The  court  said :  **  Such 
are  the  cases  of  Farnbam  v.  Railroad  Co.,  55  Pa.  St.  53;  and  Patterson  v, 
Clyde,  67  Pa.  St.  500.  In  the  latter  of  these  cases  Mr.  Justice  AoNSWsaid, 
speaking  of  the  currier:  *  When  he  has  shown  a  loss  within  the  exception 
of  his  contract,  without  apparent  negligence,  he  has  brought  himself  with- 
in the  terms  of  his  bargain.  On  wliat  principle  is  that  bargain  to  be  nulli- 
fied by  requiring  of  him  the  production  of  that  evidence,  the  loss  or  diffi- 
culty of  Obtaining  which  was  the  very  reason  for  limiting  his  responsibility?' 
In  that  case  the  ship  was  destroyed  by  a  fire  at  sea,  with  all  her  cargo,  but 
without  proof  as  to  the  manner  of  the  accident;  and  it  was  held  there  was 
DO  liability  without  affirmative  proof  of  negligence,  the  burden  of  which 
rested  upon  the  plaintiff. 

**In  the  case  of  Railroad  Co.  v.  Raiordan,  119  Pa.  St.  677,  a  right  of  recov- 
ery also  was  denied  because  there  was  no  affirmative  proof  of  negligence 
given  by  the  plaintiff.  The  freight  carried  was  a  horse,  under  a  limited- 
liability  contract,  and  it  was  shown  that  the  animal  was  in  good  condition 
when  shipped,  but  was  found  dead  when  the  car  was  opened.  There  was 
no  proof  as  to  how  the  animal  died,  but  there  was  proof  that  no  accident 
happened  to  the  train  or  the  car  in  which  the  horse  was  placed.  We  held 
that,  in  the  absence  of  proof  as  to  how  the  horse  died,  and  of  any  proof  of 
negligence  by  the  defendant,  there  could  be  no  recovery.  Our  Brother 
Williams  said:  *■  If  for  any  reason  an  ** injurious  accident'' happens  to  or 
by  reason  of  that  which  the  carrier  provides  for  the  transportation,  the  law, 
which  imposes  the  exercise  of  the  utmost  care  upon  him,  presumes  the  ac- 
cident to  be  due  to  the  want  of  that  care,  and  puts  upon  him  the  duty  of 
successfully  relieving  himself  from  that  presumption.  But  when  the  fact 
of  an  'Mnjurious  accident*'  is  not  shown  to  exist,  the  presumption  which 
arises  from  it  cannot  be  invoked  by  a  plaintiff.'  We  held  that  in  the  ab- 
sence of  any  proof  of  the  happening  of  an  accident,  or  the  negligence  of 
the  carrier,  the  court  below  should  have  given  a  binding  instruction  to  find 
for  the  defendant.' 

"  In  the  case  of  Phoenix  Pot-works  t>.  Pittsburgh  &  L.  E.  R.  Co.,  139  Pa. 
St.  284,  which  was  very  like  the  present  case,  we  held  it  was  for  the  j\iry 
to  say  whether  upon  the  whole  testimony  the  injury  to  the  freight  was  oc- 
casioned by  the  negligence  of  the  defendant.  There  was  proof  that  the 
pots  were  carefully  packed,  and  that  there  was  no  cpllision  or  derailment 
on  the  way.  There  was  no  direct  testimony  as  to  how  the  injury  occurred, 
or  of  any  specific  negligence  on  the  part  of  the  defendant.  The  court  be- 
low left  the  case  to  the  jury,  saying  to  them:  *It  is  for  you  to  say  whether 
there  was  any  negligence  on  the  part  of  the  railroad  company,  and  we  af- 
firmed the  correctness  of  this  direction.' " 

Admissibility  in  Evidence  of  Duplicate  Bills  of  Lading, — In  Edgerton  «. 
Wilmington  &  W.  R.  Co.  (N.  Car.,  Oct.  16, 1894),  20  S.  E.  Rep.*184,  which  was 
an  action  against  a  carrier  to  recover  for  the  failure  to  deliver  certain  mer- 
chandise alleged  to  have  been  delivered  to  it  for  transportation,  it  was  held 
that  duplicate  bills  of  lading  copied  from  stub-books  from  which  the  original 
bills  had  been  issued,  by  the  carrier's  agent  were  inadmissible  in  evidence 
against  the  carrier.  The  court  said :  **What  are  called  in  the  record  *  du- 
plicate bills  of  lading  copied  from  the  stub-books  from  which  the  original 
bills  were  issued'  evidently  purported  to  be  mere  copies  of  the  bills  of 
lading  made  by  the  defendant's  local  agent  some  time  after  the  originals 
were  issued,  the  data  for  making  them  being  obtained  from  the  'stubs'  of 
the  originals.  They  were  nothing  more,  in  effect,  than  declarations  of  that 
agent  that  the  *  stubs '  in  the  books  of  the  defendant  showed  that  on  cer- 
tain days  it  had  received  certain  bales  of  cotton  for  shipment.  It  is  well 
settled  that  declarations  of  an  agent  as  to  a  past  transaction  are  not  evi- 
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deuce  against  bis  principal.  Smith  o.  Ra\1road,  68  N.  Car.  107 ;  McComb  v, 
'  Bailroad  Co.,  70  N.  Car.  178;  Rumbough  v.  Improvement  Co.,  112  N.  Car. 
751.  The  admission  of  this  evidence  was  tantamount  to  allowing  the  witness 
to  testify  that  some  time  after  the  shipments  were  made  the  defendant's  lo- 
cal agent  told  him  how  many  bales  of  cotton  were  received  by  the  defend- 
ant." 

Proof  of  Damages — Competency  of  Witness  to  Prow  Value  of  Grain  at  Destina- 
tion— Evidence  of  Value  of  Damaged  Grain, — Id  Alabama  A  V.  R.  Co.  c. 
Searles,  61  Miss.  744,  which  was  an  action  by  a  shipper  for  damages  to  grain 
delivered  to  the  defendant  for  transportation,  ^nd  which  was  alleged  to  have 
been  damaged  because  of  the  unsafe  and  unsuitable  condition  of  the  cars 
supplied  by  the  defendant,  it  was  held  that  a  person  engaged  as  a  dealer  in 
grain  of  the  character  shipped,  who  was  advised  of  the  ** current  market 
reports'*  and  had  made  actual  sales  of  the  goods  in  question,  was  a  compe- 
tent witness  to  testify  as  to  their  value  at  the  place  of  their  destination. 
Citing  Sisson  v.  Railroad  Co.,  14  Mich.  487;  Brackett  v,  Edgerton,  14  Minn. 
174. 

It  was  further  held  that  the  price  at  which  the  damaged  grain  was  sold 
after  a  fair  trial  to  obtain  the  best  price  for  it,  was  competent  evidence  of 
its  value.     Citing  Sullivan  v.  Lear,  28  Fla.  468. 

Province  of  Jury — Right  to  Consider  Fragile  Nature  of  Goods  as  Tend- 
ing to  Bebut  Presumption  of  Carrier^ s  Negligence. — In  Buck  «.  Pennsylvania 
R.  Co.,  150  Pa.  St.  170,  it  was  held  that  where  goods  are  of  so  fragile  a 
nature  that  a  breakage  is  liable  to  occur  even  from  careful  handling,  that 
fact  may  be  considered  by  the  jury  as  evidence  tending  to  rebut  the  pre- 
aumption  of  negligence  on  the  part  of  the  carrier. 

As  to  Disclosure  of  Nature  of  Goods  Shipped — Negligence  of  Carriei\ — In 
Rathbone  v.  New  York  Cent.  &  H.  R.  R.  Co.,  140  N.  Y.  48,  it  appeared  that 
goods  described  in  the  shipping  receipt  as  two  boxes  of  marble,  contents 
and  value  unknown ;  contained,  according  to  one  witness,  marble  statuary, 
marked  ** Marble  Statue,"  or  ** Marble  Figure,"  or  ** Statuary,"  "Handle 
with  care,  This  side  up,"  and  according  to  another  witness  ** Statuary,"  or 
**Fine  Statuary,"  **  Handle  with  care,"  or  **  Handle  with  great  care;"  that 
when  the  boxes  were  delivered  to  the  defendant,  the  truckman  who  brought 
them  was  asked,  **  What  have  you  here  ?  "  that  the  truckman  replied,  **  It  is  a 
marble  statue;  you  want  to  handle  it  very  carefully,"  and  that  thereupon 
defendant's  servant  took  charge  of  the  box  and  delivered  a  shipping  re- 
ceipt to  the  truckman.  It  further  appeared  that  the  plaintiff  had  employed 
a  well-known  art-dealer  to  make  the  shipment;  that  the  dealer  had  been 
engaged  in  shipping  valuable  works  of  art  over  defendant's  road  for  27 
years;  and  that  this  shipment  was  made  in  the  usual  manner,  and  it  was 
held  that  plaintiff  was  entitled  to  a  submission  of  the  case  to  the  jury  upon 
the  question  of  waiver  of  fraudulent  concealment  and  of  the  defendant's 
negligence,  aifli  that  the  direction  of  a  verdict  for  defendant  was  error. 

As  to  Delivery — Conflicting  Evidence, — In  Alabama  &  G.  S.  R.  Co.  v.  Ei- 
chofer,  100  Ala.  224,  which  was  an  action  against  a  railroad  company  for 
non-delivery  of  goods  shipped  by  it  at  Atlanta  to  New  York,  the  evidence 
adduced  by  defendant  was  to  the  effect  that  the  goods  armved  at  New  York 
23  days  after  their  shipment,  and  thence  on,  for  over  three  years,  were 
properly  stored  there  ready  for  delivery,  but  that  the  consignee  did  not 
appear  to  receive  them,  although  reasonable  effort  was  made  on  the  .part  of 
the  delivering  carrier  to  find  him,  and  that  subsequently  the  property  was 
sold  for  freight  charges;  while  the  proof  on  the  part  of  the  plaintiff  showed 
that  the  goods  had  not  reached  their  destination  at  a  period  varying  be- 
tween two  and  three  months  after  shipment,  and  that  defendant's  agent 
was  unable  to  trace  them  nearly  five  months  thereafter,  and  it  was  held 
that  the  question  of  non-delivery  was  properly  for  the  jury. 
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Id  Alabama  &  V.  R.  Co.  v.  Goforth  (Miss.,  Nov.  20,  1893),  14  So.  Rep. 
457,  the  following  opinion  was  delivered :  *'  The  verdict  of  the  jury  in  the 
■court  below  is  not  supported  by  the  evidence.  It  is  clearly  contrary  to  the 
evidence,  and  it  should  have  been  promptly  set  aside  on  appellant's  motion 
in  the  trial  qourt.  The  testimony,  taken  together,  can  generate  but  one 
belief,  viz.,  that  the  three  bales  of  cotton  for  whose  value  recovery  is  sought 
by  appellee  were  the  three  bales  Nos.  25,  26,  and  27,  respectively,  and  ac- 
counted for  in  the  deposition  of  the  appellee's  witness,  Phelps.  It  is  per- 
fectly clear,  on  the  whole  record,  that  these  numbers  were  erroneously  du- 
plicated, and  that  they  should  have  been,  in  consecutive  order,  45,  46,  47. 
Every  bale  of  appellee's  cotton  shown  by  the  record  before  us  to  have  been 
-embraced  in  the  business  of  1890-'01  is  clearly  accounted  for,  and  to  permit 
bim  to  recover  from  the  railway  company  the  value  of  three  bales  never 
lost  would  be 'to  legalize  naked  spoliation,  as  we  now  see  the  matter." 

Damages — Bight  to  Punitory  Damages  for  Budeness  of  Agent  of  Carrier, — 
In  Illinois  Cent.  R.  Co.  t?.  Brookhaven  Mach.  Co.  (Miss.,  Feb.  19,  1894),  16 
So.  Rep.  252,  it  was  held  that  in  an  action  against  a  railroad  company  to 
-compel  the  delivery  of  goods  alleged  to  be  wrongfully  withheld,  the  com- 
pany is  not  liable  to  the  plaintiff  in  punitive  damages  because  of  mere 
orusqueness  on  the  part  of  its  agent,  not  amounting  to  insult,  in  refusing 
to  comply  with  the  demand  for  delivery. 

Action  Involving  Examination  of  Long  Accounts — Compulsory  Reference. — 
In  Chicago  &  N.  W.  R.  Co.  «.  Faist,  87  Wis.  360,  which  was  an  action  by 
a  railroad  company  against  persons  operating  an  elevator  to  recover  de- 
murrage, two  long  series  of  charges  in  the  form  of  accounts  were  attached 
as  schedules  to  the  complaint,  and  showed  with  particularity  the  number 
of  each  car  detained,  the  date  and  time  of  its  detention,  and  the  amount 
claimed  by  reason  thereof,  and  it  was  held  that  such  schedules  were  ac- 
counts within  the  meaning  of  a  statute  (Rev.  St.,  §  2864),  authorizing  a 
compulsory  i*eference  where  the  issue  involves  the  examination  of  long  ac- 
counts* 


Atohison,  Topeka  &  Saot-a  Ee  B.  Co. 

V. 

Lawleb. 

(40  N^aska,  856.) 

• 

Discretion  of  Trial  Judge  as  to  Special  Findings. — It  is  diiscretionary  with 
the  trial  judge  to  submit,  or  not  submit,  special  findings  to  the  jury,  and 
where  it  appears  that  there  has  been  no  abuse  of  such  discretion,  in  refus- 
ing to  require  a  jury  to  make  special  findings,  such  refusal  is  not  erron- 
eous. 

Action  Against  Carrier  for  Loss  of  Goods — Measure  of  Damages. — Where 
property  delivered  to  a  common  carrier  for  shipment  is  destroyed  while  in 
.  transit,  the  measure  of  the  shipper's  damages  is  the  market  value  of  the 
property  at  its  place  of  destination,  at  the  time  it  should  have  been  de- 
livered there. 
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Exclusion  of  Evidence. — Tlie  action  of  the  trial  court  in  excluding  cer- 
tain testimony  examined  and  held  to  be  correct,  and  not  error. 

Right  of  Witness  to  Refresh  Memory. — A  memorandum  which  it  appears 
was  prepared  at  the  time  uf  tlie  fact  iu  question,  or  soon  afterwards,  which 
the  witness  knew  to  be  correct  at  the  time  it  was  made,  may  he  used  by 
him  to  refresh  his  memory. 

Competency  of  Expert  Testimony  on  Commonplace  Matters. — Evidence 
in  the  imiure  of  expert  or  opinion  testimony  is  not  competent,  and  can- 
not be  received,  upon  a  subject  of  inquiry  which  is  of  such  a  kind  or 
character  as  to  be  within  the  knowledge  of  men  of  common  education  and 
experience,  and  to  require  no  special  skill,  knowledge,  or  experience  in 
considering  or  forming  an  opinion  upon  it,  as  the  jury  will  be  presumed, 
if  all  the  facts  are  before  them,  to  be  competent  to  draw  an  inference  and 
form  an  opinion  from  such  facts. 

Right  of  Carrier  to  Limit  its  Liability  Against  Negligence. — A  contract 
between  a  shipper  and  a  common  carrier,  which,  by  its  terms,  limits  the 
liability  of  the  carrier,  and  relieves  it  from  either  entirely  or  partially  re- 
sponding in  damages  for  injury  or  loss  to  property  shipped  under  such 
contract,  resulting  from  its  negligence,  is  invalid  or  void,  under  the  com- 
mon-law rule,  as  against  public  policy. 

Refusal  to  give  Instruction  Sufficiently  Covered.— It  is  not  error  for  a 
court  to  refuse  to  give  an  instruction  to  a  jury,  when  the  points  covered 
by  the  instruction  requested  to  be  given  have  been  fully  and  fairly  submit- 
ted to  the  jury  by  other  instructions. 

« 

Error  to  Nuckolls  county  district  court. 
Geo,  B,  Peck,  F,  A.  Brogan,  A.  A,  Hurd,  and  G.  W.  Hurd^ 
for  plaintiff  in  error. 
John  M.  Ragan  and  J.  B.  Cessna,  for  defendant  in  error. 

Harrison,  J. — ^W.  E.  Lawler,  the  plaintiff  in  the  court 

below,  commenced  an  action  in  the  district  court  of  Nuckolls 

county,  Neb.,  to  recover  from  the  defendant  rail- 

*^  "**    '      road  company  the  value  of  certain  property  shipped 

by  him  over  the  defendant's  line  of  road  from  Superior,  iu 

this  sta^,  to  Trinidad,  in  Colorado. 

The  petition  pleaded  the  corporate  character  of  the  de- 
fendant That  it  was  a  common  carrier  for  hire,  and  owned 
and  operated  a  line  of  railroad  extending  from  the  city 
of  Superior,  Neb.,  to  Trinidad,  Colo.,  and  had  an  office  in 
Superior  for  the  transaction  and  management  of  its  busi- 
ness. 

That  it  made  contracts  for  the  shipment  of  freight  to  Supe- 
rior from  any  point  in  the  United  States,  and  also  from  Supe- 
rior to  any  point  in  the  United  States. 

That  on  the  20th  day  of  December,  1890,  the  plaintiff  re- 
sided in  Superior,  and  was  the  owner  and  possessed  of  a  lot 
of  household  goods, — a  piano,  chairs,  tables,  beds,  bedsteads, 
etc., — and  a  buggy,  and  also  owned  a  stock  of  boots  and  shoes,, 
shoemaker's  tools,  store  fixtures,  etc. 
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"  That  on  the  said  20th  day  of  December,  1890,  this  plaintiff 
desired  to  remove  to  the  city  of  Trinidad,  in  the  state  of  Colo- 
rado, to  engage  in  business  in  said  city,  and  he  desired  to 
have  transported  thither  all  his  said  household  effects,  and 
his  said  stock  of  boots  and  shoes,  and  shoemaker's  tools,  and 
store  fixtures ;  and  this  plaintiff*  on  said  date  entered  into  a 
verbal  contract  with  said  defendant,  in  and  by  which  the  de- 
fendant agreed  that  the  said  plaintiff  should  load  all  of  his 
said  described  property  into  a  car  to  be  furnished  him  by 
said  defendant  at  its  depot  in  the  said  city  of  Superior.  And 
thereupon  the  said  defendant  agreed  to  transport  said  car  and 
property  to  the  said  city  of  Trinidad,  in  the  state  of  Colorado, 
and  there  safely  deliver  all  said  property  to  this  plaintiff 
w^ithin  a  reasonable  time  from  this  date,  in  consideration  of 
the  sum  of  $100,  freight  charges,  to  be  paid  to  the  defendant 
by  this  plaintiff'. 

"  That  thereupon,  on  or  about  the  said  20th  of  December, 
1890,  the  plaintiff  went  to  the  said  city  of  Trinidad,  Colorado, 
and  left  one  Fred.  W.  Saltow  to  load  said  property  of  plain- 
tiff' into  the  car  agreed  to  be  furnished  by  the  said  defendant, 
and  to  pay  the  freight  of  the  same,  and  to  see  that  the  said 
property  was  shipped  as  agreed. 

"  On  the  27th  day  of  December,  1890,  said  Saltow  put  all  of 
the  said  property,  above  described,  of  the  plaintiff,  into  a  car 
furnished  this  plaintiff  by  the  defendant,  on  its  contract,  at 
its  depot  in  the  city  of  Superior,  Nebraska,  for  shipment  to 
Trinidad,  Colorado,  to  be  there  delivered  to  plaintiff  by  the 
defendant,  as  per  said  contract ;  and  the  said  Saltow,  on  be- 
half of  the  plaintiff,  then  and  there  paid  to  the  defendant  the 
$100  compensation  or  freight-money  agreed  upon  between 
plaintiff  and  the  defendant,  and  for  which  the  defendant 
agreed  to  transport  and  safely  deliver  the  said  property  of 
this  plaintiff. 

"  That  thereupon  the  defendant  issued  and  delivered  to  the 
said  Saltow,  for  this  plaintiff,  a  waybill,  bill  of  lading,  or  re- 
ceipt for  said  goods.  But  this  plaintiff,  nor  the  said  Saltow, 
did  not  examine  nor  read  such  receipt  or  bill  of  lading  and 
never  knew  the  contents  of  same,  until  after  the  happening  of 
the  loss  hereinafter  mentioned ;  nor  did  the  said  defendant, 
or  any  of  his  agents  or  servants,  at  any  time  until  after  the 
happening  of  the  loss  hereinafter  mentioned,  call  the  attention 
of  this  plaintiff  or  the  said  Saltow  to  the  conditions  or  terms 
of  said  bill  of  lading  or  paper. 

"And  the  plaintiff  charges  the  fact  to  be  that  the  said  paper 
or  bill  of  lading  or  receipt,  by  whatever  name  it  may  be 
called,  so  delivered  by  the  said  defendant  to  the  said  Saltow 
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for  this  plaintiff,  was  not  the  contract  entered  into  between 
the  plaintiff  and  defendant  for  the  shipment  of  the  goods  as 
aforesaid,  and  that  neither  the  plaintiff  nor  the  said  Saltow 
ever  knew  or  consented  to  the  terms  of  the  said  bill  of  lading, 
and  had  they,  or  either  of  them,  known  that  it  contained  this 
clause,  to  wit,  *  Car  Emgt.  &  Stk.  val.  $5.00  cwt.,'  which  clause 
means,  *  car  of  emigrant  goods  and  live  stock,  of  the  value  of 
$5  per  hundred  weight,'  would  the  said  plaintiff  or  the  said 
Saltow  have  allowed  said  defendant  to  take  said  goods.  But 
the  said  defendant,  nor  any  agent  or  servant  of  it,  did  not  call 
the  attention  of  said  Saltow  or  this  plaintiff  to  said  clause  in 
said  receipt  or  bill  of  lading,  but  the  said  defendant  and  its 
agents,  fraudulently  concealed  from  said  Saltow  and  this 
plaintiff  said  clause  in  said  bill  of  lading. 

"  The  plaintiff  further  alleges  that  said  clause  in  said  bill  of 
lading  was  never  known  to  or  seen  by  this  plaintiff  or  the 
said  Saltow,  or  either  of  them,  until  alter  the  happening  of 
the  loss  hereinafter  mentioned,  and  that  the  same  was  not  the 
contract  of  shipment  made  by  this  plaintiff  with  the  said  de- 
fendant for  the  shipment  of  said  goods,  but  was  an  attempt 
on  the  part  of  the  defendant  to  change,  limit,  and  modify  the 
contract  actually  made  by  said  plaintiff  with  said  defendant 
for  the  shipment  of  the  goods. 

"  And  the  plaintiff  further  alleges  that  the  said  Saltow,  when 
he  received  the  said  bill  of  lading  or  paper  from  the  said  de- 
fendant, supposed  the  same  to  be  a  mere  receipt  for  the 
goods;  and  this  plaintiff  never  saw  the  said  bill  of  lading 
until  after  the  destruction  of  the  goods,  as  hereinafter  stated. 
That  said  bill  of  lading  or  receipt  delivered  by  the  said  de- 
fendant to  said  Saltow  for  the  said  goods  was  partly  in  writ- 
ing and  partly  in  print,  and  was  and  is,  as  nearly  as  the 
plaintiff  can  produce  the  same,  in  words  and  figures  as 
loUows : 

"  *  Atchison,  Topeka  &  Santa  Fe  Railroad  Co. 
"  *  Superior,  Neb.,  Station.     Dec.  27,  1890. 

" '  Received  from  W.  E.  Lawler  the  following-described 
property,  in  apparent  good  order  (or  condition  noted),  contents 
and  value  unknown,  to  be  transported  over  the  road,  and  de- 
livered in  like  order  to  consignees,  or  the  next  company  or 
carriers  (if  same  is  going  beyond  its  line  of  road),  for  them  to 
deliver  to  the  place  of  destination  of  said  property ;  it  being 
distinctly  understood  that  this  company  shall  not  be  respon- 
sible as  common  carriers  for  said  property  beyond  its  line 
of  road,  or  while  at  any  of  its  stations  awaiting  delivery  to 
such  carriers,  this  company  being  liable  as  warehousemen 
only : 


VOL.  61] 


CARRIERS  OF  GOODS. 

**  'To  W.  E.  Lawler,  Consignee,  Trinidad,  Colorado. 
"  *  Charges  advanced,  $ . 
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Subject  to 

Correction. 

Car  Emgt.  &  Stk. 

20,000 

Or  Rel. 

• 

Val.  $5.00  cwt. 

» 

Prepaid  1100.00. 

Car  12144. 

"W.  G.  Taylor,  for  the  Company.' 

"  And  the  plaintiff  further  alleges  that  the  defendant  and 
its  agent  at  the  time,  and  before  said  goods  were  put  in  said 
car  and  received  by  the  said  defendant,  knew  the  character, 
quality,  quantity,  and  the  destination  and  ownership,  of  said 
goods.  The  said  defendant  entered  into  the  contract,  as 
above  stated,  with  the  plaintiff,  to  safely  transport  said  goods 
from  the  city  of  Superior,  Nebraska,  and  safely  deliver  said 
goods  to  this  plaintiff  at  Trinidad,  Colorado,  for  the  sum  of 
$100 ;  and  the  said  defendant  furnished  to  this  plaintiff  a  car 
for  the  shipment  of  said  goods. 

"  The  plaintiff  loaded  all  of  said  goods  in  said  car,  consisting 
of  household  goods,  including  piano,  a  buggy,  a  lot  of  bed- 
steads, bedding,  and  clothing,  and  the  stock  of  boots  and 
shoes,  and  store  fixtures.  And  the  said  defendant,  with  a  full 
knowledge  of  their  character,  quality,  quantity,  ownership, 
and  destination,  accepted  the  said  goods,  took  possession  of 
the  said  car,  and  undertook  to  transport  them  from  Superior, 
Nebraska,  to  Trinidad,  Colorado,  and  that  while  the  said 
goods  were  in  transportation  over  the  said  railroad  of  the  de- 
fendant, in  some  manner  or  means  to  this  plaintiff  unknown, 
but  through  the  neglect  and  carelessness  of  the  said  defend- 
ant, or  its  agents  or  servants,  said  goods  were  either  lost  or 
destroyed,  or  converted  to  the  use  of  the  said  defendant. 
But  the  said  defendant  has  never  complied  with  the  terms  of 
its  contract,  or  has  it  delivered  said  goods,  or  any  part  of  the 
same,  to  this  plaintiff,  or  to  any  person  for  him,  at  Trinidad, 
Colorado,  or  at  any  other  place. 

"  That  said  goods,  at  the  time  they  were  to  be  delivered  to 
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this  plaintiiF  at  Trinidad,  Colorado,  were  then  and  there  of 
the  value  of  $7000/' 

Plaintiff  asks  judgment  against  defendant  in  the  sum  of 
$7000,  with  interest  at  7  per  cent  per  annum  from  January  1, 

The  defendant  railroad  company,  for  answer,  denies  each 
and  every  allegation  of  the  petition,  except  such  as  are  after- 
wards admitted,  qualified,  or  explained. 

Further  answering,  it  admits  that  it  is  a  corporation,  that 
it  executed  the  bill  of  lading  described  in  the  petition,  but 
states  that  it  was  executed  November  27,  1890,  and  not  on 
December  25,  1890,  and  alleges  that  if  the  car  containing  the 
property  mentioned  in  said  petition  did  not  arrive  at  Trinidad, 
as  alleged  in  said  petition,  said  defendant  avers  that  the  same 
was  caused  by  the  carelessness  and  negligence  of  ,the  said 
Fred.  W.  Saltow,  the  agent  and  servant  of  said  plaintiff,  who 
was  accompanying,  and  had  charge  of,  said  car,  for,  on  behalf 
of,  and  instead  of,  said  plaintiff,  at  said  plaintiff's  special  in- 
stance and  request,  by  carelessly  and  negligently  leaving  a 
burning  lamp  or  lantern  in  said  car,  which  set  fire  to  said  car, 
and  that  on  account  of  which  said  plaintiff's  property  was 
consumed  by  fire  on  or  about  the  28th  day  of  November,  1890, 
at  Piercoville,  in  the  state  of  Kansas,  and  that  the  same  was 
not  the  result  of  any  negligence  or  carelessness  on  the  part  of 
said  defendant. 

The  said  defendant,  further  answering  said  petition,  avers 
tliat  on  the  27th  day  of  November,  1890,  said  plaintiff  made, 
executed,  and  delivered  to  the  said  defendant  herein  his  re- 
lease and  guaranty,  whereby,  and  by  the  terms  of  which,  he 
released  the  said  defendant  from  all  liability  from  damages 
or  loss  to  said  property,  arising  from  fire  and  other  causes. 
A  copy  of  said  release  and  guaranty  so  signed  by  said  plaint- 
iff herein  is  hereto  attached,  marked  "  Exhibit  A,"  and  made 
a  part  of  this  answer : 

"Exhibit  A.  Atchison,  Topeka  &  Santa  Fe  Bailroad  Co. 
Belease  and  Guaranty.     No. November  27th,  1890." 

In  consideration  of  th^  transportation  at  a  reduced  rate  (as 
provided  and  shown  in  the  classification  and  tarifis  published 
by  this  company,  and  which  are  hereby  referred  to,  and  made 
a  part  hereof)  of  the  following-described  property,  viz.  one 
car  emigrant  outfit  and  stock,  released  to  value  of  $5.00  per 
cwt.  case  of  loss  or  damage,  from  Superior,  Neb.,  to  Trinidad, 
Colo.,  the  same  being  consigned  to  W.  E.  Lawler,  of  Trini- 
dad, via  A.,  T.  &  S.  F.  Ry.,  hereby  release  all  the  companies 
over  whose  lines  said  property  may  pass,  to  its  destination, 
from  any  and  all  liability  from  damage  to  or  loss  of  said 
property,  arising  from  fire  or  wet ;  chafing  or  breaking;  effect 
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of  heat  or  cold ;  leakage  of  liquids ;  loss  of  weight,  or  other- 
wise, of  property  in  bags ;  decay  of  perishable  property ;  in- 
{'ary  to  hidden  contents  of  package ;  delays  arising  from 
>reakage  of  or  accident  to  engines,  cars,  tracks,  or  bridges, 
deficiency  of  side  tracks,  motive  power,  or  cars ;  or  loss  or 
damage  by  providential  causes.  And  I  hereby  agree  to  hold 
such  companies  harmless,  and  protect  them  against  any  claim 
which  may  arise  from  damage  or  loss  as  above  specified. 
And  I  also  guaranty,  that  the  through  charges,  unless  pre- 
paid,  shall  be  paid  at  destination,  as  per  bill  of  lading  or  the 
company's  tarifis. 

[Signed]  W.  E.  Lawler. 

Witness :  [Signed]  E.  S.  Agur. 

"  To  be  signed  by  a  responsible  party,  and  witnessed,  when 
convenient,  by  the  agent  of  the  company.  Agents  please  fill 
out  promptly,  have  signed  and  witnessed,  and  attached  to 
way-bill  on  which  property  is  forwarded.  For  their  own  pro- 
tection, agents  should  have  a  good  press  copy,  or  retain  a  du- 
plicate release  attached  to  copy  of  way-bill.'* 

To  this  answer  the  plaintiff  filed  a  general  denial  to  each  and 
every  allegation  of  new  matter  therein  contained.  Of  the  is- 
sues thus  joined  a  trial  was  had  to  the  court  and  a  jury,  and 
the  jury  returned  a  verdict  for  plaintiff  in  the  sum  of  $4373. 
The  defendant  filed  a  motion  for  a  new  trial,  which  was 
argued,  submitted,  and  overruled;  and  the  case  was  brought 
here,  by  petition  in  error  on  the  part  of  the  railroad  com- 
pany, for  review. 

The  evidence  establishes  that  W.  E.  Lawler  in  November, 
1890,  was  a  resident  of  Superior,  this  state,  and  having  con- 
cluded to  remove  to  Trinidad,  Colo.,  applied  to  the  agent  of 
the  plaintiff  in  error  at  Superior,  and  made  inquiry  of  him  in 
regard  to  shipping  his  stock  of  boots  and  shoes,  shoemakers' 
tools,  and  household  goods  to  Trinidad.  He  was  informed  as 
to  the  different  rates ;  and  the  rate  on  boots  and  shoes  was 
$160,  and  on  an  emigrant  outfit  $100,  per  car. 

It  appears  that  Lawler  had  at  this  time  in  his  employ  a 
shoemaker,  one  Fred  Sal  tow,  who  desired  to  go  with  him  to 
Trinidad,  and  whom  Lawler  wanted  to  take  along,  and  retain 
in  his  employment ;  that  Lawler  spoke  to  the  agent  in  regard 
to  Sciltow,  and  stated  to  him  that  he  would  like  to  get  a  pass 
for  Saltow,  or  obtain  transportation  for  him,  at  as  light  an  ex- 
pense as  possible,  or  none,  if  it  could  be  so  arranged ;  that  it 
was  agreed  that  some  pigs  were  to  be  bought  and  put  in  the 
car,  and  this  would  entitle  them  to  pass  one  man  through 
with  the  car ;  that  Lawler  went  east,  and  left  the  loading  of 
the  goods  into  the  car,  etc.,  in  charge  of  Saltow,  who,  assisted 
by  some  other  parties,  placed  the  goods  in  the  car,  and  with 
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them  the  two  pigs  which  he  had  purchased ;  that  Saltow 
signed  the  necessary  papers  for  Lawler,  and  received  a  pass 
or  trausportation  to  Iriuidad ;  that  the  car  containing  the 
goods  was,  in  the  usual  course  of  business  of  the  railroad, 
taken  into  a  train,  and  started  on  its  way  to  its  destination ; 
that  Saltow  boarded  the  same  train,  and  the  first  night  slept 
in  the  car  which  contained  Lawler's  goods. 

It  nowhere  appears  in  the  evidence  that  Saltow  was  to  have 
any  charge  of  the  car,  or  to  pay  any  attention  to  it.  It  does 
appear  that  he  at  one  time  contemplated  delaying  his  depart- 
ure for  Trinidad  until  some  daj'S  subsequent  to  the  starting 
of  the  car  containing  the  goods,  but  finally  did  go  by  the 
same  train,  and  had  the  key  to  the  car  in  which  the  goods 
were  shipped. 

At  Pierceville,  Kan.,  the  car  in  question  was  discovered  to 
be  on  fire,  and  was  totally  destroyed,  together  with  the  goods. 
The  claim  of  the  company  is  that  the  car  was  set  on  fire  by  a 
coal-oil  lantern,  which  it  is  further  claimed  Saltow  lighted, 
and  left,  in  that  condition,  in  the  car,  while  he  was  riding  in 
the  caboose. 

There  is  a  conflict  in  the  evidence  on  this  point,  and  Saltow 
swears  that  the  lantern  was  not  burning.  Some  of  the  wit- 
nesses for  the  company  state  that  he  told  them  that  he  had 
left  a  lighted  lantern  in  the  car.  The  jury  evidently  believed 
Saltow,  or,  if  they  did  not,  concluded  from  the  evidence  that 
he  was  not  properly  in  charge  of  the  car  for  Lawler,  either  of 
which  findiugs  on  the  subject  would  be  consistent  with  the 
verdict  rendered  by  them. 

It  appears  that  the  agent  of  the  company  at  Superior  had 
full  knowledge  of  the  loading  of  the  car, — of  all  its  contents, 
— and  probably  some  of  the  articles  or  things  constituting 
the  car-load  were  included,  following  suggestions  advanced 
by  him  at  the  time  of  the  making  of  the  contract  for  the  car, 
and  transportation  of  the  goods  to  Trinidad. 

The  foregoing  is  a  statement  of  the  testimony,  sufficient,  we 
think,  to  present  its  main  or  salient  points,  which  will  be  in- 
volved in  our  consideration  of  the  case  here. 

The  plaintiflf  in  error  sets  forth  in  its  petition  in  error  dif- 
ferent causes  of  complaint  or  objection  to  the  rulings  and  ac- 
tions of  the  court  below  during  the  trial  of  the  suit  there, 
but,  in  the  brief  filed  in  this  court,  does  not  argue  all  of 
them,  but  selection  is  made  of  those  which  were  evidently 
considered  the  leading  ones,  and  most  material ;  and  the 
argument  in  the  brief  is  directed  to  the  assignments  of  error 
thus  chosen,  and  to  them  we  will  mainly,  if  not  wholly,  con- 
fine  our  examination. 

The  first  point  which  challenges  our  attention  is  that  the 


\ 


VOL.  61]  CARRIERS   OF  GOODS.  263 

court  erred  in  not  submitting  to  the  jury  special  findings  re- 
quested by  defendant,  numbering  in  all  l*t,  but  more  espe- 
cially those  numbered  1,  4,  8,  10, 13,  and  14.  Sec- 
tion 4813  (Cobbey's),  Consol.  St.  1893,  p.  1108,  pro-  i>««retionof 
vfJling  for  special  findings,  is  as  follows:  "In  SBbi.3^„of 
every  action  for  the  recovery  of  money  only,  or  flndiogi. 
specific  real  property,  the  jury,  in  their  discretion, 
may  render  a  general  or  special  verdict.  In  all  other  cases, 
the  court  may  direct  the  jury  to  find  a  special  verdict,  in 
writing,  upon  all  or  any  of  the  issues ;  and  in  all  cases  may 
instruct  them,  if  they  render  a  general  verdict,  to  find  upon 
particular  questions  of  fact,  to  be  stated  in  writing,  and  may 
direct  a  written  finding  thereon.  *  *  *  "  It  will  be  noticed 
that  the  word  **may"  is  used  in  the  statute  wherever  refer- 
ence is  made  to  the  court's  action  in  submitting  special  ver- 
diets  or  findings  to  the  jury.  In  the  statutes  of  some  states 
the  word  "shall''  is  used  in  this  connection;  and,  where  the 
word  "  shall "  is  used  the  courts  hold  that  w^hen  the  findings 
are  in  proper  form,  and  the  request  to  submit  is  at  the  proper 
time,  the  judge  must  submit  them.  But,  on  the  other  hand, 
where  "  may  "  is  used,  as  in  our  law,  it  is  discretionary  with 
the  trial  judge  or  court  to  submit  special  findings  or  not, 
however  proper  or  pertinent  they  may  be  in  substance,  or 
sufficient  in  form,  Floaten  v,  Ferrell,  24  Neb.  353 ;  Insur- 
ance Co.  y.  Christiensen,  29  Neb.  581 ;  Express  Co.  v.  Pollock, 
12  Ohio  St.  618  ;  Ward  v.  Busack,  46  Wis.  407 ;  Webb  v.  Kail- 
way  Co.,  7  Utah  17,  44  Am.  &  Eug.  R.  Cas.  683 ;  Eailway  Co. 
V.  Miller,  79  Tex.  78 ;  City  of  Topeka  v.  Tuttle,  5  Kan.  311- 
323 ;  Hairgrove  v.  Milliugton,  8  Kan.  480. 

In  Oregon,  under  a  section  of  the  Code  of  that  state  which 
provides  that  the  court  may  in  all  cases  instruct  the  jury,  if 
they  render  a  general  verdict,  to  find  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing,  it  was  held :  "  It  is  dis- 
cretionary with  the  trial  court  whether  it  will  require  the  jury 
to  make  special  findings,  and  such  discretion  is  not  review- 
able." Knahtle  v.  Railway  Co.,  21  Oregon  136,  48  Am.  & 
Eng.  R.  Cas.  116,  citing  Swift  v,  Mukley,  14  Or.  59.  This  is 
also  supported  by  Webb  v.  Railway  Co.,  supra.  We  think  it 
is  the  better  rule  that  it  is  a  discretion  which  must  be  soundly 
and  reasonably  exercised  by  the  court,  or  trial  judge,  and  its 
exercise  may  be  reviewed,  as  may  the  exercise  of  other  dis- 
cretionary powers.  We  then  have  only  the  question,  on  this 
branch  of  the  case,  for  determination,  was  the  refusal  to  sub- 
mit the  special  fiixlings  requested  by  defendant  an  abuse  of 
the  discretionary  power  of  the  trial  court,  or  an  improper  ex- 
ercise of  it?  The  case  was  not  a  very  complicated  one,  and 
the  facts  to  be  considered,  and  the  questions  to  be  deter- 
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mined  from  them,  by  the  jury  in  their  deliberations,  were  not 
very  numerous ;  and  after  a  careful  and  thorough  examina- 
tion of  all  the  facts  and  circumstances  of  the  case,  as  pre- 
sented and  preserved  in  the  record,  the  manner  in  which  the 
case  was  tried  and  submitted  to  the  jury,  we  cannot  discover 
any  arbitrary  or  partial  exercise  or  abuse  of  discretion,  in  the 
refusal  of  the  trial  judge  to  present  the  14  questions  to  the 
jury  for  them  to  answer. 

Counsel  for  plaintiff  in  error,  during  his  cross-examination 
of  Lawler  in  the  lower  court,  asked  him  the  following  ques- 
tions :  "  Tour  business  had  been  unsatisfactory  for  consider- 
able time  before  that,  had  it  not?"  "Tou  may 
dftuii!^.^  state  if  you  had  not  been  advertising,  for  a  long 
time  before  leaving  Superior,  that  you  were  sell- 
ing these  goods  at  cost."  "You  had  been  selling  your  stock 
of  boots  and  shoes  at  cost,  or  at  reduced  prices,  and  were  you 
not  closing  out  your  stock  for  considerable  length  of  time  be- 
fore leaving  Superior?" — to  each  of  which  the  counsel  for 
Lawler  interposed  an  objection, — to  the  first  one  quoted,  that 
it  was  immaterial ;  to  the  second,  that  it  was  incompetent  and 
immaterial ;  and,  to  the  third,  that  it  was  incompetent,  imma- 
terial, and  irrelevant.  These  objections  were  sustained  by  the 
court. 

The  counsel  for  plaintiff  in  error,  in  the  examination  of  W. 
G.  Taj^lor,  a  witness  called  by  his  client  (the  company),  inter- 
rogated him  as  follows  :  "  State,  if  you  know,  whether,  before 
he  quit  business,  he  advertised  that  he  would  sell  his  stock  at 
reduced  prices."  "State,  if  you  know,  as  a  matter  of  fact, 
whether  the  plaintiff  did,  for  several  months  before  quitting 
the  sale  of  boots  and  shoes,  try  to  sell  his  goods  at  reduced 
prices  or  at  cost," — each  of  which  interrogatories  was  ob- 
jected to  by  counsel  for  Lawler  as  being  "incompetent,  im- 
material, and  irrelevant,"  and  the  objections  were  sustained 
by  the  court.  The  action  of  the  judge  in  sustaining  the  sev- 
eral objections  above  indicated  is  assigned  for  error  in  para- 
graphs Nos.  23,  24,  25,  29,  and  30  of  the  petition  in  error,  and 
will  be  noticed  together,  as  the  reasoning  which  will  apply  to 
one  will  apply  with  equal  force  to  all. 

It  is  contended  by  counsel  for  plaintiff  in  error  that  inas- 
much as  Lawler  had  testified  that  he  fixed  tlje  value  of  the 
stock  of  boots  and  shoes  by  adding  to  the  cost  price  thereof 
freight  to  Superior,  and  also  freight  from  Superior  to  Trini- 
dad, the  evidence  sought  to  be  elicited  by  the  foregoing  inter- 
rogatories was  material  and  competent  on  the  question  of 
the  value  of  the  stock  of  goods,  and  that  the  value  of  the 
stock  of  boots  and  shoes  was  the  measure  of  Lawler's  dam- 
ages, if  he  recovered  any. 
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There  would  be  some  force  iu  the  argtiinent  of  counsel  for 
plaintiff  in  error,  if  the  measure  of  Lawler*s  damafijes  was  to 
be  determined   by  any  value  which  the  stock  of  boots  and 
shoes  had  in  Superior,  as  the  questions  were  all 
directed  to  what  transpired  in  Superior,  but  the  efideocc. 
rule  for  determining  Lawler's  damages  in  this  case 
was   the  value  of  the  goods   at  their   place   of   destination 
(Trinidad)  at  the  time  they  should  have  been  delivered  there 
to  him  by  the  company.     Hence,  the  testimony  excluded  by 
the  court  in  sustaining  the  foregoing  objections  could  have 
no  possible  bearing  on  the  point  to  be  determined,  i.  e.,  the 
value  of  the  goods  iu  Trinidad,  Colo.,  and  the  court  did  not 
err  in  its  action.     As  to  the  rule  on  the  measure  of  damages, 
see  Ward  v,  Railwa}-  Co.,  47  N.  Y.,  29 ;  5  Lawson,  Eights, 
Eem.  &  Pr.  §  2634,  and  cases  cited  ;  Hutch.  Carr.  §  769. 

During  the  cross-examination  of  Lawler,  he  was  asked  : 
"  Why  did  he  give  him  a  pass  ?  What  did  you  understi^nd 
about  it,  why  a  man  should  have  a  pass  to  go  with  an  emi- 
grant outfit  ?  (Objected  to,  as  to  the  last  part  of  the  ques- 
tion, as  incompetent  and  immaterial.  Objection  sustained.)" 
He  was  further  interrogated,  and  the  record  made  as  follows  : 
"  The  only  object  in  putting  those  two  pigs  in  the  car  was  to 
make  an  emigrant  outfit  of  it,  was  it  not  ?  (Objected  to  as  in- 
competent, irrelevant,  and  immaterial.  Sustained.  Excep- 
tion.)" In  the  examination  of  Taylor,  witness  for  the  com- 
pany, the  agent  with  whom  Lawler  made  his  contract  for  the 
car  and  the  transportation  of  his  property,  the  following  in- 
terrogatory was  propounded  to  him  :  **  Was  there  anything 
said  between  you  and  the  plaiutilf  about  the  reason  wh}^  a 
man  was  permitted  to  go  with  an  emigi-ant  outfit  ?"  The 
counsel  for  Lawler  objected  to  the  question  as  leading,  which 
objection  was  sustained. 

In  the  course  of  his  testimony  this  witness  testified  as  fol- 
lows :  "  I  cannot  state  why  it  was  made  out  to  Mr.  Saltow, 
any  more  than  the  fact  that  it  was  the  understanding  he  was 
to  accompan}'-  the  car."  Then  came  the  question,  "From 
whom?'  Counsel  for  Lawler  here  objected,  and  moved  as 
follows  :  "  Objected  to,  and  plaintiff  moves  to  strike  out  the 
last  answer  as  to  what  was  the  understanding.  (Sustained. 
Exception.)"  *It  is  alleged  that  the  court  erred  in  its  action, 
in  each  and  everv  of  the  above  instances,  for  the  reason  that 
the  evidence  which  would  have  appeared  in  the  answers  to 
the  interrogatories  to  which  objections  were  sustained  would 
have  been  pertinent  to  the  issue  of  the  authority  of  Saltow 
from  Lawler  to  go  with  the  car,  and  have  charge  of  it  eji  route. 
Conceding  that  the  evidence  in  each  of  the  foregoing  in- 
stances would  have  been  competent  and  relevant,  and  have 
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had  a  bearing  on  any  material  issue  in  the  case, — which,  to 
say  the  least,  is  doubtful, — the  error,  if  any,  committed  by  the 
court,  was  cured,  for  in  each  particular  the  same  evidence  had 
been  given  in  a  prior  answer  of  the  witness,  or  was  contained 
in  an  answer  of  the  witness,  or  was  contained  in  an  answer  to 
an  interrogatory  subsequently  put  to  the  same  witness,  and 
the  plaintiff  in  error  was  not  injured  by  the  action  of  the 
court.    Jouasen  v.  Kennedy,  39  Neb.  313. 

In  testifying  to  the  value  of  various  articles  which  were 

Eut  in  the  car  at  Superior,  and  afterwards  destroyed  by  lire, 
lawler  referred  to  a  memorandum  which  he  stated  he  made 
at  Trinidad  soon  after  the  car  was  burned,  and  the 
witnew  re-  immediate  cause  of  his  making  it  was  his  being 
ouectiatt.*^*  asked  by  the  agent  of  the  company  to  give  him  a 
statement  of  the  values  of  the  articles  burned. 
Counsel  for  tlie  company  objected  to  the  use  of  this  memo- 
randum by  Lawler,  which  objection  was  overruled  by  the 
court,  and  the  witness  allowed  to  use  it.  This  is  assigned  as 
error.  By  an  examination  of  all  the  testimony  of  this  witness 
in  respect  to  this  memorandum,  we  are  satisfied  that  it  was 
made  soon  after  the  occurrence  of  the  burning  of  the  car  and 
property  ;  that  it  was  prepared  by  the  witness  at  a  time  when 
he  knew  it  to  be  a  correct  list,  or  as  nearly  correct  as  could  be 
made,  of  the  articles  burned,  and  of  their  respective  values ; 
and  that,  after  refreshing  his  memory  from  it,  he  was  enabled 
to  testify  from  his  own  knowledge  as  to  the  original  facts,  in 
so  far  as  it  is  possible  for  a  person  to  have  any  knowledge  of 
such  facts  as  were  then  being  investigated.  This  brought  it 
within  the  rule  governing  the  allowance  of  the  use  of  a  mem- 
orandum by  a  witness  to  refresh  his  memory,  and  there  was 
no  error  in  the  court  permitting  the  witness  to  refer  to  the 
memorandum.  See  Bank  v,  Bullong,  24  Neb.  825;  Bonnet  t?. 
Glattfeldt,  120  111.  166 ;  1  Greenl.  Ev.  §§  436-439  ;  1  Whart. 
Ev.  §  522,  and  note. 

J.  W.  Lusk,  one  of  the  witnesses  for  the  company,  was  a 
trainman  in  the  employ  of  plaintiff  in  error  in  the  route  over 
which  the  car  had  passed  just  prior  to  the  time  it  arrived  at 
^,  _, ,  ,,  Pierceville,  and  was  discovered  to  be  on  fire,  and 
„^j„y^  had  been  so  employed,  and  on  this  route,  for  seven 

years,  and  testified  that  he  was  well  acquainted 
with  the  road  ;  knew  its  general  direction,  curves,  cuts,  etc.; 
and  knew  which  way  the  wind  was  blowing  on  the  day  and 
night  the  train  and  car  in  question  passed  over  the  route, — 
and  testified  that  the  car  containing  Lawler's  property  was 
the  thirteenth  car  in  number,  counting  back  from  the  engine 
pulling  the  train.     This  witness  was  asked  a  question  (quoted 
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below),  to  whicli  counsel  for  Lawler  objected,  and  the  objec- 
tion was  sustained.     The  ruling  is  assigned  as  error. 

The  record  is  as  follows :  "  You  may  state  whether  or  not, 
from  any  point  on  the  road  between  Dodge  City  and  Pierce- 
ville,  the  road  curves  toward  the  south  sufficiently  to  carry 
sparks  from  the  engine  to  a  car  13  cars  back.  (Objected  to 
as  calling  for  a  conclusion  of  the  witness.  Objection  sus- 
tained.    Exception).** 

The  contention  of  counsel  for  plaintiff  in  error  is  that  the 
testimony  called  for  by  the  foregoing  interrogatory  would 
have  been  in  the  nature  of  expert  testimony,  and  should 
have  been  admitted.  We  have  no  doubt  of  the  ability  of 
the  witness,  as  a  competent  railroad  or  train  man,  or  of  his 
knowledge  of  the  portion  of  the  road  of  plaintiff  in  error 
over  which  the  car  was  drawn  immediately  prior  to  its  ar- 
rival in  Pierceville,  where  it  was  found  to  be  burning ;  but 
that  he  w^as  competent  to  testify  as  an  expert,  and  give  as 
an  opinion  the  distance  to  which,  or  direction  in  which,  the 
wind,  which  blows  across  these  western  prairies  will  carry 
a  spark  of  fire,  and  where  it  will  deposit  it,  we  cannot 
agree.  This  would  be  extending  the  doctrine  of  expert 
testimony  far  beyond  any  reasonable  limits,  and  wandering 
far  away  in  the  mazes  of  uncertainty,  speculation,  and  con- 
jecture. It  would  be  equivalent  to  asking  the  witness,  and 
allowing  him  to  testify,  whether  he  had  arrived  at-  a  con- 
clusion as  to  a  spark  from  the  engine  being  the  cause  of 
the  burning,  which  would  clearly  not  be  competent. 

Doubtless  it  was  competent  for  this  witness  to  testify  as 
he  did  in  regard  to  the  wind  ;  the  quarter  to  which  and 
from  which  it  was  blowing ;  its  direction  relatively  to  the 
train ;  whether  with  or  across  or  against  its  path  ;  to  state 
the  trend  of  the  line  of  the  company's  road,  which  wa}'^  the 
train  was  running,  and  the  position  in  the  train  of  the  car 
containing  Lawler's  property,  in  relation  to  that  of  the  en- 
gine,— relate  the  facts  within  his  knowledge.  But  it  was  not 
competent  for  him  to  give  his  conclusions  drawn  from  such 
facts. 

The  jury  being  composed  of  men  of  ordinary  knowledge 
and  experience,  when  put  in  possession  of  the  facts,  were 
as  capable  of  seeing  what  inferences  should  be  drawn  from 
them  as  the  witness.  Hence,  his  opinion  was  not  compe- 
tent.    Eog.  Exp.  Test.  p.  12,  §  8. 

Furthermore,  this  same  witness  was,  prior  to  this  time, 
asked  the  following  question  :  "  Now  state,  if  you  know,  tak- 
ing into  consideration  your  experience,  youi?  knowledge,  and 
the  location  of  the  burning  car  in  that  train,  and  the  direc- 
tion in  which  the  train  was  running, — state  whether  or  not 
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the  car  could  have  caught  fire  from  the  engine," — to  which 
he  answered,  and  this  without  an  objection.  If  it  can  be 
said  that  the  evidence  in  reference  to  the  sparks  would  have 
been,  in  even  the  remotest  degree,  competent  or  material, 
the  plaintiff  in  error  had  received  the  full  benefit  of  it  in 
the  answer  to  the  question  last  quoted  ;  and  it  was  not 
error  to  exclude  a  repetition  of  it,  although  not  asked  for 
in  the  same  words  as  in  the  prior  interrogatory. 

This  is  too  well  settled  a  rule  to  need  any  citations  to 
support  its  statement 

The  further  allegations  of  error  were  made  that  the  court 
refused  to  admit  in  evidence  the  contract  releasing  the  com- 
pany from  liability  for  damage  by  lire,  and  further  limiting 
,.  .  ..       -  any   recovery  of   damages    to  a  valuation  of   the 

LlmiUtlons  of  •'j         £   n  j    i^  i.        jj  -ij.  j* 

UAbiuty.  goods  of  five  dollars  per  hundred-weight,  and  m 
ignoring  the  stipulations  and  provisions  in  con- 
tracts made  between  the  parties,  in  the  2d,  3d,  4th,  and  5th 
instructions  given  by  the  court. 

The  counsel  for  the  company,  in  this  branch  of  the  case, 
enters  into  a  very  able  discussion  of  the  validity  of  the 
portion  of  section  4  of  article  11  of  the  constitution  of  this 
state,  which  declares  that  **  the  liability  of  railroad  corpora- 
tions as  common  carriers  shall  not  be  limited ;"  contending 
that  this  provision  is  invalid,  and  of  no  eflect,  because  it  con- 
flicts with,  as  he  states  it  in  his  argument,  ''  the  exclusive 
rights  of  congress  to  regulate  commerce  between  the  states." 

Whether  he  is  right  in  his  contention  or  not,  or  whether 
it  is  settled  or  established  by  the  weight  of  authority,  or 
sustained  by  the  best  reason,  that  the  states  cannot  in  any 
manner  regulate  or  legislate  so  as  to  affect  the  portions  of 
such  contracts  as  the  one  in  the  case  at  bar,  as  would  be  gov- 
erned by  the  above  provision,  is  not  necessarily  to  be  deter- 
mined in  reaching  a  decision  of  this  branch  of  the  case.  We 
think  they  can — and  more  rightfully — be  decided  and  deter- 
mined upon  the  ground  of  the  invalidity  of  the  contract,  as 
an  attempt  to  limit  the  common-law  liability  of  the  company 
under  an  agreement  in  its  capacity  as  a  common  carrier. 

In  the  case  of  llailway  Co.  v.  Witt}-,  32  Neb.  275,  a  contract 
was  entered  into  between  the  railroad  company  and  Witty  for 
the  shipment  of  a  horse  from  Henry,  111.,  to  Jansen,  Neb. ; 
and  there  was  a  stipulation  contained  therein  by  Avhich  the 
company  was  only  liable  for  injuries  to  the  horse  occurring 
by  reason  of  its  gross  negligence,  and  then  for  not  to  exceed 
the  sum  of  $100.  This  was  held  to  be  invalid  under  the  rule 
of  the  common  law.  Norval,  J.,  in  the  text  of  the  opinion, 
states :  "  We  do  not  doubt  that  a  carrier  may,  by  contract 
fairly  entered  into,  limit  in  some  respect  its  liability  as  an  in- 
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surer,  or  its  common-law  liability,  where  the  restriction  im- 

f)osed  is  reasonable.     But,  on  grounds  of  public  policy,  the 
aw  has  wisely  prohibited  a  common  carrier  of  freight  from  in 
any  manner  contracting  against  its  own  negligence. 

"  This  doctrine  was  distinctly  held  and  applied  in  Eailroad 
Co.  V.  Washburn,  5  Neb.  117.  Gantt,  J.,  in  the  opinion,  says  : 
*  The  common  law  fixes  the  degree  of  care  and  diligence  due 
from  railroad  companies  as  common  carriers,  and  a  failure  to 
exercise  this  care  and  diligence  is  negligence,  without  any 
l^gal  distinction,  as  being  gross  or  ordinary;  and  the  better 
rule  of  law,  sustained  by  the  weight  of  authority,  is  that  it  is 
against  the  policy  of  the  law  to  allow  stipulations  which  will 
relieve  the  company  from  the  exercise  of  that  care  and  dili- 
gence, or  which,  in  other  words,  will  excuse  them  from  neg- 
ligence in  the  performance  of  that  duty.' 

Decisions  are  to  be  found  which  lay  down  a  contrary  doc- 
trine, but  the  better  reason,  as  well  as  the  current  of  author- 
ity in  this  country,  sustain  the  rule  announced  by  this  court 
in  the  case  referred  to," — and  cites  in  support  of  the  doctrine 
announced  Railroad  Co.  v.  Lockwood,  17  Wall.  357 ;  Railway 
Co.  V.  Stevens,  95  U.  S.  655 ;  Shriver  v.  Railroad  Co.,  24  Minn. 
506  ;  Welsh  v.  Railroad  Co.,  10  Ohio  St.  65 ;  Kiff  v.  Railroad 
Co.,  32  Kan.  263  ;  Durgin  v.  Express  Co.  (N.  H^,  45  Am.  & 
Eng.  R.  Cas.  325;  Morrison  v.  Construction  Co.,  44  Wis.  405; 
and  a  great  many  more,  which  we  will  not  repeat  here.  See, 
also.  Railroad  Co.  v.  Faylor,  126  Ind.  126 ;  Ells  v.  Railroad 
Co.,  52  Fed.  Reo.  903 ;  Railroad  Co.  v.  Ball,  80  Tex.  602.; 
Railroad  Co.  v.  lolts,  3  Tex.  Civ.  App.  644 ;  Johnstone  v.  Rail- 
road Co.,  55  Am.  &  Eng.  R.  Cas.  346 ;  Baughman  v.  Railroad 
Co.  (Ky.),  21  8.  W.  757 ;  Ambach  v.  Railroad  Co.,  30  Ohio 
Law  J.  111. 

On  the  subject  of  limitation  as  to  the  amount  of  damages, 
it  is  said  in  the  foregoing  opinion :  ^'  It  is  claimed  that  tho 
limitation  in  the  contract  as  to  the  amount  of  damages  in  case 
of  loss  or  injury  does  not  tend  to  exempt  the  carrier  from  lia- 
bility for  negligence.  The  authorities  cited  in  brief  of  plain- 
tiff in  error  so  hold,  but  we  are  unable  to  draw  such  a  dis- 
tinction. If  a  carrier  cannot,  by  stipulation,  be  relieved  from 
liability  from  its  negligence,  it  is  equally  clear,  from  the  same 
reason,  that  it  cannot,  by  contract  with  the  shipper,  limit  the 
amount  of  damages  resulting  from  such  negligence.  If  the 
plaintiff  in  error  can  lawfully  stipulate  that  the  damage  shall 
not  exceed  $100,  it  could  also  contract  that  it  should  not  be 
more  than  $25,  or  any  smaller  sum,  thereby  practically  re- 
lieving itself  from  all  responsibility  from  Injuries  occasioned 
by  its  own  negligence.  That  will  be  accomplished  indirectly 
which  it  could  not  lawfully  do   directly.     The   proof  fully 
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shows  that  the  horse,  when  shipped,  was  worth  not  less  than 
$400,  and  to  hold  that  the  owner  could  only  recover  one-fourth 
that  sum  would  be  to  exempt  the  carrier  from  a  part  of  the 
liability  assumed  by  it  for  injuries  resulting  from  its  own  care- 
lessness or  negligence.  This  the  law  will  not  sanction." 
Citing 'Morrison  v.  Construction  Co.,  44  Wis.  405;  Bailroad 
Co.  V.  Simpson,  30  Kan.  645,  16  Am.  &  Eng.  R.  Cas.  158  ;  Rail- 
road Co.  V,  Abels,  60  Miss.  1017 ;  Express  Co.  v.  Blackmau, 
28  Ohio  St.  144 ;  Boehl  v.  Railroad  Co.,  44  Minn.  191,  45 
Am.  &  Eng.  R.  Cas.  351. 

The  contract  in  the  case  at  bar  comes  directly  within  the 
rule  of  the  common  law,  as  set  forth  in  the  case  from  which 
we  have  quoted  ;  being  somewhat  stronger  in  its  terms  and 
provisions  than  the  contract  passed  upon  in  that  case,  in  that 
it  absolutely  exempts  the  company  from  any  and  all  liability 
for  damages  caused  by  fire,  etc.,  and  places  the  value  at  live 
dollars  per  hundred-weight,  without  any  reference  to  negli- 
gence on  the  part  of  the  road  in  any  degree,  while  the  one  in 
the  case  referred  to  made  the  company  liable  for  gross  negli- 
geuce.  We  are  satisfied  that  the  provisions  of  the  agreement 
between  the  railroad  company  and  Lawler,  whereby  the  limi- 
tation was  attempted  to  be  placed  upon  the  liability  of  the 
road  for  loss  or  damage  by  fire,  and  valuing  the  goods,  were 
void  as  against  public  policy. 

There  is  another  element  which  enters  into,  and  is  con- 
nected with,  this  branch  of  the  case,  which  is  embraced  in  the 
proposition  that  when  the  plaintiff  in  the  court  below  had 
PresnmptioB  proved  the  delivery  of  the  property  to  the  railroad, 
of  negligence  and  its  failure  to  deliver  it  at  its  destination,  it 
-Burden  of  raised  the  presumption  of  negligence  on  the  part 
proof.  q£  ^YiQ  company,  and  it  devolved  upon  it  to  over- 

come such  presumption  by  proof,  and  that  it  was  not  suf- 
ficient for  it  to  show  that  the  goods  were  destroyed  by  fire, 
but  it  must  go  further  and  show  that  there  was  no  negligence 
on  its  part. 

In  Railroad  Co.  v.  Touart,  97  Ala.  514,  55  Am.  &  Eng.  R. 
Cas.  600,  where  the  company  was  sued  for  failure  to  deliver 
five  bales  of  cotton  received  by  it  as  a  common  carrier,  con- 
signed to  the  plaintiff  in  the  case,  at  Mobile,  the  defense  was 
that  the  contract  set  out  in  the  bill  of  lading  contained  a  pro- 
vision that  the  railroad  was  not  liable  **  for  loss  or  damage  on 
any  articles  of  property  whatever,  by  fire  or  other  casualty, 
while  in  transit,  or  while  in  depots  or  places  of  reception." 
The  evidence  disclosed  that  the  cotton  was  destroyed  by  fire 
while  in  the  depot  warehouse  in  charge  of  the  company. 
There  was  a  verdict  and  judgment  for  the  plaintiff  for  the 
value  of  the  cotton,  and  on  error  to  the  supreme  court  the 
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court,  in  its  opinion,  says  ;  "  There  are  some  principles  of  law 
applicable  to  the  evidence  which  will  dispose  of  the  charges 
requested  by  the  defendant.  At  common  law  a  common  car- 
rier, to  whom  was  intrusted  goods  for  transportation,  was  lia- 
ble for  all  losses  not  the  result  of  the  act  of  God,  the  public 
enemy,  or  the  party  complaining.  It  may  be  safely  said,  as  a 
conclusion  from  numerous  decisions,  that  by  special  contract 
a  common  carrier  may  limit  its  liability,  and  protect  himself 
against  losses  by  accident,  and  losses  which  are  not  the  result 
of  fault  or  negligence  on  his  part,  or  that  of  his  employes.  After 
showing  the  deliver}-  of  the  cotton,  and  its  consignment  to 
plaintiff  at  Mobile,  and  the  failure  by  the  common  carrier  (de- 
fendant) to  deliver  the  same  within  a  reasonable  time,  the 
plaintiffs  case  was  made  out,  and  he  w^as  entitled  to  recover. 
At  common  law,  nothing  but  the  act  of  God,  the  common 
enemy,  or  plaintiffs  own  fault,  could  relieve  the  defendant  of 
the  case  made  against  him  by  such  proof,  and  the  burden 
rested  on  the  common  carrier  to  prove  his  defense.  His  re- 
sponsibility as  a  common  carrier  is  the  same  now  as  at  com- 
mon law,  except  so  far  as  limited  by  special  contract.  If  the 
loss  resulted  from  some  cause  excepted  by  the  contract,  the 
carrier  must  plead  the  exception  specially ;  and  his  plea,  to 
present  a  defense,  must  aver  that  the  excepted  cause  was  not 
the  result  of  negligence  on  his  part.  It  is  not  enough  to  sus- 
tain this  plea  to  show  that  the  loss  was  the  result  of  a  cause 
excepted  by  the  contract.  He  must  go  further,  and  affirma- 
tively show  that  the  cause  resulted  without  fault  on  his  part. 
The  contract,  as  framed,  does  not  relieve  him  of  this  burden." 

In  Greenleaf  on  Evidence  (volume  2,  §  219),  we  find  the  follow- 
ing :  "  In  all  cases  of  loss  by  a  common  carrier,  the  burden  of 
proof  is  on  him  to  show  that  the  loss  was  occasioned  by  the 
act  of  God,  or  by  public  enemies.  And,  if  the  acceptance  of 
the  goods  was  special,  the  burden  of  proof  is  still  on  the  car- 
rier to  show,  not  only  that  the  cause  of  the  loss  was  within 
the  terms  of  the  exception,  but  also  that  there  was  on  his 
part  no  negligence,  or  want  of  due  care." 

The  case  of  Ryan  v.  Railway  Co.,  65  Tex.  13,  23  Am.  &  Eng. 
R.  Cas.  703,  was  an  action  against  the  company  for  the  value  of 
goods  which  it  was  alleged  were  not  delivered  at  their  destina- 
tion,but  were  converted  by  the  company.  The  defense  was  that 
the  goods  were  burned  without  any  negligence  on  the  part  of  the 
road.  The  bill  of  lading  exempted  the  company  from  liability 
for  loss  by  fire.  The  evidence  showed  that  the  goods  were  de- 
stroyed by  fire  while  in  the  possession  of  the  company,  at 
night,  while  in  the  cars  at  the  depot,  and  before  the  transpor- 
tation was  completed.  It  was  held  "  that  it  devolved  on  the 
carrier  to  show  that  the  fire  did  not  occur  through  its  negli- 
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geuce,"  and  iu  the  bod}'  of  the  opinion  it  was  stated  :  "  In  a 
suit  of  this  character,  it  is  sufficient  for  the  phiintiff  to  aver 
and  prove  that  the  goods  were  delivered  to  the  carrier,  and 
that  they  have  not  been  received  at  their  point  of  destination. 
This  is  said  to  make  a  prima  facie  case  of  negligence,  which 
the  carrier  must  rebut,  or  the  plaintiff  will  recover.  He  may 
rebut  it  only  iu  one  way,  and  that  is  by  showing  that  the  goods 
were  h)st  by  one  of  the  exceptions  known  to  the  common  law. 
or  one  of  the  special  exceptions  reserved  in  the  contract  with 
the  shii)per.  If  by  neither  a  common-law  exception,  nor  one 
especially  reserved,  he  is  exonerated,  he  must  show  that  the 
h)ss  happened  without  negligence  on  his  part.  Take,  for  in- 
stance, the  exception  of  loss  by  tire.  The  contract  recites 
merely  that  if  the  loss  occurs  by  fire  the  carrier  shall  not  be 
liable  ;  but  the  law  incorporates  the  words,  *  without  negli- 
gence on  the  part  of  the  carrier.'  What  the  law  inserts  is  as 
much  a  part  of  the  contract  as  what  is  expressly  written  in  it. 
When,  therefore,  tne  plaintiff  makes  out  a  prima  fade  case  of 
negligence,  by  proving  that  the  goods  were  not  delivered,  is 
this  case  rebutted  by  proof  that  they  were  not  delivered  by 
reason  of  a  fact  which  may  have  existed,  and  the  carrier  still 
have  been  negligent  ?  If  so,  he  can  stop  with  the  presump- 
tion of  negligence  arising  from  non-delivery,  still  resting  upon 
him,  and  call  upon  his  adversary  to  further  strengthen  his 
own  prima  fade  case,  or  it  shall  lose  this  character  altogether. 
This  would  be  against  all  rules  of  evidence."  See  Spellman 
v.  Transit  Co.,  36  Neb.  890 ;  Banking  Co.  v.  Hasselkus,  91  Ga. 
382,  65  Am.  &  Eng.  R.  Cas.  586 ;  Valley  Co.  v.  Holmes,  U 
Ky.  Law  Rep.  853  ;  Missouri  Pac.  Ry.  Co.  v.  China  Manuf'g 
Co.,  79  Tex.  26  ;  Browning  v.  Transportation  Co.,  78  Wis.  391 ; 
4  Lawson,  Rights,  Rem.  &  Pr.  §  1860. 

In  the  case  at  bar  the  company  attempted  to  show  that  fire 
was  occasioned  by  a  lighted  coal-oil  lantern  left  in  the  car  by 
Saltow,  and  that  Saltow  was  in  charge  of  the  car  for  Lawler; 
but  these  were  disputed  points  in  the  testimony,  and,  as  we 
have  once  before  stated,  the  jury  evidently  determined  them 
in  Lawler's  favor,  and  the  evidence  was  sufficient  to  sustain 
such  a  finding.  Further  than  this,  there  was  very  little  or  no 
attempt  on  the  part  of  the  company  to  prove  anything  in 
reference  to  negligence,  or  the  lack  of  it,  or  to  explain  the 
cause  of  the  loss,  or  the  occasion  of  the  fire  which  destroyed 
Lawler's  goods.  We  are  fully  satisfied  that  the  court  below 
did  not  err  on  this  branch  of  the  case. 

There  is  but  one  more  error  of  those  assigned  which  is 
argued  in  the  brief  filed  in  behalf  of  plaintiff  in  error,  whicli 
is  that  the  court  refused  to  instruct  the  jury  that  "  the  plain- 
tiff cannot  recover  in  this  case  if  the  fire  which  destroyed  hia 
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property  resulted  from  any  act  of  the  plaintiff,  or  his  servant 
or  agent,  whether  such  act  was  such  as  to  consti-  ,  ^  ,, 
tute  negligence  or  not.  An  examination  of  t  he 
instructions  given  to  the  jury  convinces  us  that  they  were 
fully  instructed  on  the  points  covered  by  the  instruction  re- 
quested by  plaintiff  in  error,  above  quoted,  and  that  there  was 
no  error  in  refusing  to  give  it.  This  disposes  of  all  the  as- 
signments of  error  discussed  in  the  brief  of  counsel  for  plain- 
tiff in  error ;  and  we  conclude  that  there  were  no  rulings  of 
the  court  below,  complained  of,  which  were  erroneous,  or  call 
for  a  reversal  of  the  case. 

The  judgment  of  the  lower  court  is  affirmed. 

Action  for  Failure  to  Deliver  Goods. — See  Baltimore  &  Ohio  R.  Co.  v, 
O'Douell  (Ohio).  55  Am   &  Eng.R.  Cas.  664,  and  note  674. 

Non-delivery  of  Freight — Measure  of  DamageSi — See  Echols  v.  Louisville 
<&  Nashville  K.  Co.  (Ala.),  42  Am.  &  Eng.  H.  Cas.  454,  and  note  455. 

Limitation  of  Liability  by  Carrten — See  Merchants^  Dispatch  Transporta- 
tion Co.  V.  Furthmann,  ante^  p.  145,  and  note,  150. 


Wehmann 

V. 

MiiraEAPOLis,  St.  Paul  &  Sault  Ste.  Marie  B.  Co. 

(Minnesota  Supreme  Court y  June  22,  1894.) 

Carrier  Constituting  Part  of  Continuous  Line — Liabilities. — Where  two 
or  more  common  carriers,  whose  lines  form  a  continuous  line,  establish 
joint  or  through  tariffs  of  rates,  they  do  not,  by  that  alone,  become  joint 
carriers,  nor  any  one  of  them  become  liable  for  the  defaults  of  any  other, 
but  the  carrier  receiving  goods  for  carriage  over  the  continuous  line 
becomes  agent  for  each  to  contract  for  carriage  over  their  respective  lines. 

Same — Dutieti — Under  such  an  arrangement  it  is  the  duty  of  the  carrier 
receiving  goods  for  carriage  over  the  continuous  line  to  carry  them  to  the 
end  of  Its  line,  and  there  deliver  them  to  the  next  carrier  to  which  at- 
taches the  duty  to  receive  and  carr^  and  deliver  them  to  the  next  carrier, 
and  so  on  till  they  reach  their  destination. 

Same — Liabilities. — The  liability  of  each  carrier  continues  until  it  has 
carried  the  goods  to  the  end  of  its  line,  and  delivered  them  to  the  next 
carrier,  or  given  it  notice  of  their  arrival,  and  a  reasonable  time  has 
elapsed  for  it  to  receive  them. 

Exemption  of  Carrier  from  Liability — Necessity  of  Consideration. — A 
stipulation  that  a  common  carrier  shall  be  exempt  from  any  of  its  common- 
law  liabUity  needs  a  consideration  to  make  it  binding. 

Same — What  Constitutes  Consideration — Receipt  of  Coods.~-The  mere 
receipt  of  the  goods  and  undertaking  to  carry  is  not  a  sufficient  con- 
sideration. 

61  A.  &  £.  R  Cas.— 18 
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Same — Abatement  or  Conceuion  ot  Rates.  —  No  abatement  or  conces- 
sion in  rates  will  be  presumed  as  such  consideration,  where  such  abatement 
is  forbidden  by  law. 

Appk^l  from  Hennepin  county  district  court 
Alfred  H,  Bright^  for  appellant 
Flannery  &  Cooke,  for  respondent 

GiLFiLLAN,  C.J. — The  defendant  had  a  connection  with  the 
Lehigh  Valley  Transportation  Company  and  the  Lehigh  Valley 
Bailroad  Company,  forming  a  continuous  line  from  Minne- 
apolis  to  various  points  in  the  east ;  the  defend- 
***  '  ant's  part  of  such  continuous  line  being  by  rail 
from  Minneapolis  to  Gladstone,  Mich.,  the  transportation 
company's  part  by  boat  from  Gladstone  to  BuflFalo,  N.  T., 
and  the  Lehigh  Valley  Kailroad  Company's  from  Buffalo  by 
rail  to  various  points  in  the  east,  among  them  to  Philadelphia. 
The  three  carriers  had  established  and  published  joint  or 
through  tariffs  of  rates  for  freight  carriage  from  Minneapolis 
to  the  various  points  in  the  east  to  which  the  continuous  line 
extended,  so  as  to  come  within  the  provisions  of  25  Stat  c. 
382. 

Plaintiffs  shipped  with  defendant,  at  Minneapolis,  a  car- 
load of  flour,  consigned  to  a  party  named  in  the  bill  of  lading 
at  Philadelphia.  It  arrived  at  Gladstone  November  21st,  was 
put  in  defendant's  warehouse  at  that  place,  where  it  remained 
till  November  29th,  when  it  was  destroj^ed  by  fire.  There  was 
no  evidence  on  the  trial  that  notice  of  the  arrival  of  the  flour 
at  Gladstone  was  given  to  the  transportation  company  or  to 
the  plaintiff. 

We  do  not  think  the  establishing  of  joint  or  through  rates 
in  such  cases  of  itself  makes  the  different  carriers  in  the  con- 
tinuous line  joint  carriers  for  the  line,  or  makes  any  one  of 
stfttns  of  ^^^  carriers  liable  for  the  defaults  of  any  of  the 
earrien  con-  others.  At  the  most,  the  receiving  carrier  would 
KtitutiDK  eon-  be  agent  for  each  of  the  others  to  contract  for  car- 
ttnaousiine.  yiage  over  their  respective  lines,  so  as  to  create 
a  duty  on  each  to  receive  goods  at  the  point  where  the  pre- 
ceding carrier's  line  ends,  and  carry  them  to  the  end  of  its 
part  of  the  line,  and  deliver  them  to  the  carrier  next  beyond. 

The  bill  of  lading  executed  by  defendant  to  plaintiff  cannot 
be  construed  to  be  a  contract  on  its  own  behalf  to  carry  from 
Minneapolis  to  Philadelphia,  or  anything  more  than  a  con- 
tract to  carry  over  its  own  line  to  Gladstone,  and  there  deliver 
to  the  transportation  company.  Under  such  an  arrangement 
for  a  continuous  line  and  joint  or  through  rates  it  is  the  duty 
of  the  first  or  receiving  carrier,  on  receiving  goods  for  carriage 
to  any  point  on  the  continuous  line  beyond  its  own  line  to 
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carry  them  with  due  despatch  to  the  end  of  its  line,  and  there 
deliver  them  to  the  next  carrier,  whose  duty  it  is  to  receive 
and  carry  th^m  with  due  despatch  to  their  place  of  destina- 
tion, and  deliver  them  to  the  owner  or  consignee ;  or,  if  the 
place  of  destination  be  beyond  its  own  line,  to  deliver  them 
at  the  end  of  its  line  to  the  next  carrier,  to  which  a  like  duty 
will  then  attach. 

In  such  case,  the  owner,  by  delivering  his  goods  to  be  car- 
ried through,  does  not  contemplate  nor  make  a  contract  for 
storage.  His  contract  is  for  carriage,  and,  until  the  goods 
reach  their  iinal  destination,  he  has  a  right  to  a  continuous 
carrier's  duty  and  responsibility,  which  cannot,  without  his 
consent,  be  changed  to  the  duty  and  responsibility  of  a  ware- 
houseman, however  convenient  that  might  be  for  the  carrier. 
And,  from  the  time  its  duty  of  carrier  attaches,  any  carrier  in 
the  line  can  discharge  itself  of  the  responsibility  as  such  only 
by  performing  its  whole  duty  by  carrying  the  goods,  and 
delivering  them  to  the  next  carrier  if  they  are  to  go  beyoud  its 
line.  The  responsibility  of  the  preceding  carrier  does  not 
cease  until  the  responsibility  of  the  next  one  attaches.  Any 
other  rule  would  make  any  arrangement  for  a  contiuuous  line 
and  through  rates  a  snare  to  the  public.  The  liability  of  the 
defendant  is  to  be  determined  as  though  its  contract  had 
been  to  carry  to  Gladstone,  and  there  deliver  to  any  con- 
signee. 

There  is  no  express  evidence  on  the  point,  but  under  the 
arrangement  for  a  continuous  line,  it  is  to  be  presumed  that 
the  transportation  company  had  an  agent  at  that  point,  to 
whom  the  flour  might  have  been  delivered,  and  to  whom 
notice  of  its  arrival  might  have  been  given;  and  that  the 
defendant  knew  who  that  agent  was.  When  the  consignee 
resides  at  the  place  of  destination,  or  has  an  agent  there, 
authorized  to  receive  the  goods,  and  that  is  known  to  the 
carrier,  the  latter's  liability  as  carrier  does  not  end,  and  the 
liability  become  that  of  a  warehouseman,  until  the  lapse, 
after  notice  to  such  consignee  or  agent  that  the  goods  have 
arrived,  of  a  reasonable  time  to  receive  and  remove  them. 
Derosia  v,  Eailroad  Co.,  18  Minn.  133  (Gil.  119);  Pinney  v. 
Eailroad  Co.,  19  Minn.  251  (Gil.  211). 

As  the  flour  was  not  delivered  to  the  transportation  com- 
pany,  nor  notice  of  its  arrival  given  to  its  agent,  so  that  its 
responsibility  as  carrier  might  attach,  the  responsibility  of 
defendant  as  carrier  had  not  ended  at  the  time  of  Exemption  of 
the  fire,  unless  by  virtue  of  a  clause  in  the  bill  of  lubiiity 
lading  in  these  words  :  **  It  being  further  expressly  necessitj  of 
agreed  that  this  company  assumes  no  liability,  and  «oBiider»tion. 
it  is  not  to  be  held  responsible  as  common  carriers,  for  any 


276  WEHMANN  V.  MINNEAPOLIS,  ETC.,  K.  00.    [VOL.  61 

loss  or  injury  to  said  property  after  its  arrival  at  its  ware- 
house aforesaid,  or  for  any  loss  or  damages  thereto,  or  any 
delay  in  transportation  or  delivery  thereof,  by  any  connecting 
or  succeeding  carrier."  Conceding  that,  because  this  was  a 
shipment  for  carriage  beyond  the  limits  of  the  state,  the  stat- 
utes of  the  state  do  not  apply,  and  that  the  validity  of  the 
clause  is  to  be  determined  by  the  principles  of  the  common 
law,  then  the  question  arises,  was  there  a  consideration  to 
support  it?  Such  a  clause,  to  be  of  force,  must  stand  as  a 
contract  between  the  shipper  and  the  carrier,  and,  as  in  the 
case  of  all  contracts,  there  must  be  a  consideration  for  it. 
One  exercising  the  employment  of  a  common  carrier  of  goods 
is  bound  to  receive  and  carry  such  (within  the  class  of  goods 
that  he  carries)  as  are  tendered  to  him  for  the  purposes,  and, 
in  the  absence  of  special  contract,  to  carry  them  with  the  full 
^^  common-law  liability  of  a  common  carrier.     His 

g,^^*  *         receipt  of  and  undertaking  to  carry  them,  being  a 

duty  imposed  on  him  by  law,  is  not  a  consideration 
to  support  such  special  contract.  There  must  be  some  other. 
That  is  generally  furnished  by  some  concession  in  rates. 

And,  where  the  agreement  is  set  forth  in  the  contract  for 

carriage,  it  would  probably  be  presumed  that,  in  a  case  where 

_-.    .      parties  could  make  any,  there  was  some  such  con- 

ratM.  cession  as  a  consideration  for  relieving  the  earner 

of  part  of  his  common-law  liabilii^.  But  in  such 
a  case  as  this,  any  abatement  of  rates  is  forbidden  by  act  of 
congress,  and  therefore  none  can  be  presumed.    The  tariff  of 

i'oint  rates  in  the  case  makes  no  mention  of  any  limitation  of 
lability.  They  are  to  be  taken,  therefore,  as  rates  estab- 
lished for  carriage  with  full  common  carrier's  Uability ;  and 
under  the  act  of  congress  no  abatement  could  be  made  to 
support  a  contract  for  a  limited  liability.  The  clause  is  void 
for  want  of  a  consideration  to  support  it. 
Order  affirmed. 

Collins  and  Buck,  JJ.,  took  no  part  in  the  decision. 

Limitation  of  Llabiiity  by  Carrieri — See  Merchants'  Dispatch  Transporta- 
tion Co.  «.  Furthmann,  anU^  p.  145,  and  note,  150. 

Connecting  Carriersi — See  Palmer  v.  Atchison,  Topeka  and  Santa  Fe  R. 
Co.  (Cal),  ante^  p.  285,  and  note,  242. 
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WiLLOCK 
V. 

Pennsylvania  B.  Go. 

(PeriMyhania  Svpreme  Court,  January  21,  1895.) 

Perils  as  to  which  Common  Carrier  is  an  Insurer^ — A  railroad  coinpaDy 
as  a  common  carrier  is  an  insurer  against  such  perils  as  it  is  its  duty  to 
provide  against,  and  among  these  are  such  as  arise  from  the  use  of  defective 
or  inadequate  instruments  of  carriage,  and  from  thQ  employment  of  incom- 
petent, negligent,  or  criminal  servants. 

Nature  of  Stipulations  Relieving  Carrier  from  Liability  Because  of  Failure 
to  Disclose  Value  or  Character  of  Goods  Shippedi — Stipulations  made  for 
the  purpose  of  relieving  a  carrier  from  liability  because  of  failure  of  the 
shipper  to  disclose  the  actual  nature  of  goods,  the  value  or  the  like  to  the 
earner,  relieve  him  not  from  the  duty  to  exercise  care  and  diligence  in  the 
transportation  of  the  goods,  but  from  the  conse<^uence8  of  the  failure  of 
the  shipper  to  advise  him  fully  of  the  facts  and  circumstances  material  to 
the  contract,  the  suppression  of  which  is  in  effect  a  fraud  upon  him. 

Exemption  from  Liability  by  Carrier — Rule  in  Pennsylvania* — ^A.  carrier 
cannot  stipulate  for  protection  in  the  violation  of  his  contract  as  carrier, 
in  disregard  of  a  settled  rule  of  public  policy,  and  the  rule  in  this  regard 
is  <tor«  deeUis  in  Penosylvania. 

Same — Validity  of  Stipulation  Requiring  Insurance  for  Benefit  of  Carrier. 
— A  railroad  company  inserted  in  a  hill  of  lading  for  goods  received  by  it, 
a  stipulation  that  the  owner,  shipper,  and  consignee  severally  should  cause 
the  goods  to  be  fully  and  sufficiently  insured,  and  that  in  case  of  loss,  the 
carrier  should  have  the  benefit  of  such  insurance  if  such  loss  should  occur 
'*  from  any  cause  which  shall  be  held  to  render  this  line  or  any  of  its  agents 
liable  therefor.''  No  insurance  was  effected  and  a  loss  occurred.  Beld,  that 
the  stipulation  was  void,  and  that  the  shipper  could  recover,  notwithstand- 
ing the  failure  to  insure. 

Appeal  from  Allegheny  county  common  pleas. 
William  Scott  and  Oeo.  B,  Gordon^  for  appellant. 
Young  dk  Trent,  for  appellee. 

Williams,  J. — Who  shall  be  deemed  a  common  carrier,  and 
what  are  the  nature  and  extent  of  his  undertaking,  are  ques- 
tions that  were  settled  centuries  ago  upon  common- 
law  principles.  A  common  carrier  is  bound  to  >>«*>••  of  eom- 
employ  safe  and  sufficient  means  of  carriage,  ^a«ider»d .'  * 
trustworthy  and  competent  servants,  and  by  him- 
self or  liis  agent  to  exercise  an  intelligent  supervision  over 
the  system  of  carriage  which  he  employs.  He  is  therefore  to 
all  intents  and  purposes  an  insurer  against  such  perils  of 
transportation  as  it  is  his  duty  to  provide  against ;  and  these 
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include  all  the  perils  of  the  journey,  except  such  as  arise  from 
"  the  act  of  God  or  the  king's  enemies." 

Our  forefathers  brought  this  definition  of  the  duties  of  a 
common  carrier  with  them  when  they  came  to  this  continent, 
and  its  outlines  remain  substantially  the  same  to  this  day. 

Some  limitations  upon  his  common-law  liabilities  have  been 
sustained  to  protect  the  carrier  against  unjust  and  fraudulent 
claims  on  the  part  of  customers,  but  the  measure 
^•'""  *"  *®  of  care  due  from  him  to  those  whom  he  serves  has 
isinaarer.  ^^^  been  abated  in  the  slightest  degree.  He  is 
still  held  to  be  an  insurer  against  such  perils  as  it 
is  his  duty  to  provide  against,  and  among  these  are  such  as 
arise  from  the  use  of  defective  or  inadequate  instruments  of 
carriage,  and  from  the  employment  of  incompetent,  negligent, 
or  criminal  servants.     Farnham  v.  Kailroad  Co.,  55  Pa.  St.  53. 

What  are  commonly  spoken  of  as  limitations  of  the  liability 
of  the  carrier,  and  have  been  upheld  by  the  courts  of  this 
state  as  such,  are,  when  carefully  considered,  under- 
LtmitaUoBof  takings  of  the  shipper  implied  from  the  nature  of 
liability.  tiiQ  contract,  and  enforced  against  him  at  the  in- 
stance of  the  carrier.  Thus  a  stipulation  that  the 
carrier  shall  not  be  liable  to  the  shipper  for  the  loss  of  certain 
packages  in  a  greater  sum  than  that  named  in  the  receipt  or 
bill  of  lading,  unless  the  actual  value  of  the  package  was  fully 
disclosed  to  the  carrier  when  it  was  delivered  to  him,  so  that 
he  might  know  the  amount  of  risk  involved  and  charge  ac- 
cordingly, has  been  upheld,  because  good  faith  on  the  part  of 
the  shipper  requires  such  full  disclosure  by  him.  So,  also,  if 
the  contents  of  a  package  are  perishable,  or  easily  broken,  or 
explosive,  so  that  the  danger  of  loss  is  increased,  and  the  ex* 
ercise  of  an  unusual  degree  of  care  is  made  necessary,  good 
faith  requires  the  shipper  to  make  the  facts  known  to  the 
carrier ;  and  a  failure  to  do  so  ought  to  affect  the  extent,  and 
in  some  cases  the  right,  of  recovery  for  the  loss  of  goods  so 
shipped. 

The  carrier  is  relieved  in  these  cases,  not  from  the  duty  to 
exercise  care  and  diligence  in  the  transportation  of  his  custo- 
F»rrar«  fo  iiii-  ^®^'®  goods,  but  from  the  consequences  of  the  f ail- 
cioM  TAine  or  nre  of  the  shipper  to  advise  him  fully  of  facts,  and 
chAfMUr  of  circumstances  material  to  the  contract  the  suppres- 
poodM.  gjQjj  Qf  which  is  in  effect  a  fraud  upon  him.      His 

obligations  as  a  common  carrier  are  not  reduced.  He  is 
bound  to  the  exercise  of  great  care  by  the  nature  of  his  under- 
taking. He  must  not  be  negligent  It  is  against  public  policy 
that  he  should  be.  It  is  also  a  violation  of  his  contract,  which 
is  to  carry  safely.  A  stipulation  that  is  intended  to  protect 
him  in  the  violation  of  his  contract  as  a  carrier,  and  in  disre- 
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garding  a  settled  rale  of  public  policy,  will  not  be  sustained. 
The  cases  in  which  this  doctrine  is  recognized  and  applied  in 
this  state  are  very  numerous.  Among  them  may  be  named 
the  following :  Beckman  v.  Shouse,  5  Bawle,  179  ;  Bingham  v. 
Eogers,  6  Watts  &  8.  495  ;  Laing  v.  Colder,  8  Pa.  St.  479 ; 
Goldey  v.  Eailroad  Co.,  30  Pa.  St.  242;  Powell  v.  Railroad  Co., 
32  Pa.  St.  414 ;  Express  Co.  v.  Sands,  55  Pa.  St  140 ;  Eailroad 
Co.  V.  Miller,  87  Pa.  St.  395 ;  Grogan  v.  Express  Co.,  114  Pa. 
St.  523 ;  30  Am.  &  Eng.  E.  Cas.  9  ;  Eailroad  Co.  v.  Eaiordon, 
119  Pa.  St.  577  ;  Telegraph  Co.  v.  Stevenson,  128  Pa.  St.  442 ; 
Phoenix  Pot  Works  v.  Pittsburgh  &  L.  E.  E.  Co.,  139  Pa.  St. 
284 ;  Buck  v.  Eailroad  Co.,  150  Pa.  St.  171. 

It  is  a  sufficient  answer  to  an  argument  in  favor  of  changing 
the  rule  in  Pennsylvania,  and  permitting  carriers 
to  stipulate  for  a  release  from  the  consequences  of  jy"™*^***' 
their  own  negligence  or  fraud,  that  the  question  is 
not  an  open  one.     It  has  been  settled  by  the  cases  cited,  and 
many  others,  and  we  are  bound  by  the  rule  of  stare  decisis. 

The  attempt  to  overturn  the  common-law  doctrine  fixing 
the  liability  of  carriers  was  made  in  England  by  act  of  parlia- 
ment. The  result  is,  after  several  statutes  upon  the  subject, 
that  the  carrier  mav  make  a  contract  limiting  his  liability  on 
two  conditions.  The  first  is  that  the  contract  be  actuallv 
signed  by  the  shipper;  the  second  is  that  the  courts  shall 
adjudge  the  limitation  to  be  "just  and  reasonable."  This 
works  no  substantial  change  in  the  law.  It  makes  a  contract 
for  carriage  of  persons  or  property  tripartite.  The  carrier 
and  the  shipper  are  the  ostensible  parties,  but  the  public,  as 
represented  by  the  courts  of  law,  is  the  third  party,  and  may 
refuse  its  consent  to  stipulations  on  which  carrier  and  shipper 
have  agreed.  When  such  a  contract  comes  before  the  courts, 
the  question  is  not,  what  terms  have  the  parties  incorporated 
into  their  agreement?  but  are  the  terms  so  incorporated 
"just  and  reasonable,"  so  that  they  ought  on  grounds  of 
public  policy  to  be  enforced  ?  In  determining  this  question, 
the  courts  have  been  constrained  to  apply  common-law  prin- 
ciples, and  hold  that  to  be  just  or  unjust  which  was  so  neld 
at  common  law. 

Thus,  in  McManus  v.  Eailway  Co.,  4  Hurl.  &  N.  327,  the 
contract  provided  that  the  live  stock  shipped  over  the  defend* 
ant's  railroad  should  be  carried  at  the  risk  of  the  owner,  and 
that  the  company  should  in  no  case  be  liable  for  any  loss  or 
injury  sustained.  The  contract  was  signed  by  the  shipper, 
but  the  court  held  it  to  be  both  unjust  and  unreasonable,  and 
refused  to  enforce  it. 

In  Kirby  v.  Eailway  Co.,  18  Law  T.  (N.  S.)  658,  the  con- 
tract  provided  that  the  carrier  should  not  be  liable  for  injury 
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to  the  goods  shipped,  occasioned  by  delay,  no  matter  what 
the  cause  of  the  delay  might  be.  The  [courts,  representing 
the  public — ^the  third  party  to  the  agreement— declined  to 
give  assent,  and  held  the  provision  relievinc  the  carrier  from 
the  consequences  of  his  own  negligence  to  oe  unjust  and  un- 
reasonable. 

Still  nearer  to  the  question  in  the  case  before  us  is  Peek  v. 
Bailway  Co.,  10  H.  L.  Cas.  473.  The  carrier  in  that  case  had 
a  contract  with  the  shipper  containing  a  stipulation  that  he 
should  not  be  liable  for  loss  of  the  goods,  unless  their  value 
was  declared  at  the  time  of  the  delivery  of  the  goods  to  him, 
and  they  were  then  insured  to  their  full  value  by  the  shipper. 
This  was  held  to  be  neither  just  nor  reasonable,  and  its  en- 
forcement  was  refused. 

The  courts  of  England  have  thus  held,  in  substance,  that 
the  public  have  a  greater  interest  in  the  transportation  of 
persons  and  property  than  any  individual  shipper,  and  that 
public  policy  requires  of  a  common  carrier  the  exercise  of 
constant  care  over  his  vehicles  or  means  of  transportation, 
and  over  his  servants  and  employes  in  charge  of  them.  They 
further  hold  that  it  is  against  the  public  good  that  he  should 
be  allowed  to  contract  for  immunity  from  the  consequences 
of  his  own  negligence  or  fraud,  or  the  negligence  or  fraud  of 
his  employes,  and  that  stipulations  to  that  effect  are  incapable 
of  enforcement,  because  unjust  and  unreasonable. 

The  supreme  court  of  the  United  States  holds  to  the  same 
doctrine  upon  this  subject  as  the  courts  of  Pennsylvania. 
Bailroad  Co.  v.  Lockwood,  17  Wall.  357  ;  Liverpool  &  G.  W. 
Steam  Co.  v.  Phoenix  Ins.  Co.,  129  U.  S.  397,  37  Am.  &  Eng. 
R.  Cas.  681. 

The  public  is  interested  in  securing  the  highest  measure  of 
safety  in  the  transportation  of  passengers  and  goods,  and  to 
this  end  public  policy  requires  that  common  carriers  be  held 
to  the  highest  measure  of  care  in  the  conduct  of  their  busi- 
ness. Greenhood,  in  his  treatise  on  Public  Policy  (page  513), 
says :  "  It  is  obvious,  therefore,  that  if  a  carrier  stipulate  not 
to  be  bound  to  the  exercise  of  care  and  diligence,  but  to  be 
at  liberty  to  indulge  in  the  contrary,  he  seeks  to  put  off  the 
essential  duties  of  his  employment,  and  to  assert  that  he  may 
do  so  seems  almost  a  contradiction  in  terms."  The  carrier 
and  the  shipper  do  not  stand  on  equal  terms.  The  latter  can- 
not afford  to  refuse  that  which  the  carrier  demands  as  a  con- 
dition to  the  transportation  of  his  goods,  and,  in  ninety-nine 
cases  out  of  every  hundred,  if  he  does  so  refuse  he  will  find 
himself  discriminated  against  until  his  business  is  ruined,  and 
he  has  nothing  left  to  ship.  The  rule  that  stipulations,  in- 
sisted on  by  carriers  or  other  persons  who  stand  in  such  a 
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position  towards  their  customers  as  enables  them  to  compel 
compliance  with  their  demands  or  destroy  their  customer's 
business,  should  be  judged  of  by  their  fairness  and  to  be  held 
void  whenever  they  are  unreasonable  or  oppressive,  is  one  of 
very  general  acceptance.  Public  policy  compels  its  accept- 
ance in  all  civilized  countries. 

The  learned  counsel  for  the  appellant  cite  Phoenix  Ins.  Co. 
T.  Erie  &  W.  Transp.  Co.,  117  U.  S.  312,  11  Am.  &  Eng.  Corp. 
Cas.  597,  as  tending  to  sustain  their  contention.  But  an  ex- 
amination of  that  case  shows  that  it  was  begun  by  libel  filed 
by  the  insurance  company  asking  subrogation  to  the  rights 
of  the  shipper  against  the  carrier.  The  first  question  to  be 
determined  was,  therefore,  what  could  the  shipper  recover 
upon  the  facts  of  that  case  ?  He  had  contracted  that  any 
insurance  he  might  obtain  should  inure  to  the  benefit  of  the 
carrier.  He  obtained  insurance  on  the  goods  shipped,  suf- 
fered a  loss,  and  was  paid  the  insurance  money.  The  ques- 
tion presented  on  these  facts  was  whether  the  right  of  the 
shipper  to  recover  against  the  carrier  was  not  extinguished 
to  the  extent  to  which  his  loss  had  been  paid  by  the  insurer. 
If  so,  subrogation  must  necessarily  be  refused,  and  it  was 
refused  for  this  reason. 

This  point  was  elaborated  in  Providence  Ins.  Co.  v.  Morse, 
150  U.  S.  99,  in  which  it  was  said  that,  in  case  of  loss,  the 
carrier  is  primarily  liable  to  the  shipper,  and  the  position  of 
an  insurer  is  substantially  that  of  a  surety.  The  insurer  can 
recover,  therefore,  after  payment  of  a  loss,  by  subrogation  to 
the  rights  of  the  shipper,  and  upon  no  other  ground  ;  so  that 
whatever  amounts  to  an  extinguishment  of  the  right  of  action 
of  the  shipper  against  the  carrier  must  defeat  the  insurer's 
right  to  subrogation.  The  general  proposition,  that  the 
surety  who  pays  the  debt  of  his  principal  succeeds  only  to  the 
rights  of  the  creditor  whom  he  pays,  is  beyond  all  doubt ; 
and  in  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transp.  Co.  it  was  held 
to  be  applicable  to  contracts  that,  as  we  have  seen,  are  tri- 
partite, having  the  public  as  a  third,  though  unnamed,  party. 

In  the  case  at  bar  the  carrier  inserted  in  its  bill  of  lading  a 
stipulation  that  the  owner,  shipper,  and  consignee  severally 
shall  cause  the  goods  to  be  fully  and  sufficiently  stipnutioa 
insured,  and  that  in  case  of  loss  the  carrier  shall  "«"'^*»J  '"»• 
have  the   benefit  of  such  insurance  if  such  loss  "rriVr^**^ 
"  shall  occur  from  any  cause  which  shall  be  held  b«neflt. 
to  render  this  line  or  any  of  its  agents  liable  therefor."     No 
insurance  was  efiected.    A  loss  occurred  as  the  result  of  col- 
lision of  two  of  the  carrier's  trains.     The  shipper  sues  to 
recover  the  amount  of  his  loss.     The  only  defense  set  up  is 
under  the  condition  in  the  bill  of  lading ;  and  the  question 
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raised  is,  will  the  courts  compel  the  performance  of  a  con- 
tract between  shipper  and  carrier  requiring  the  shipper  to 
protect  the  carrier  against  the  consequences  of  its  own  negli- 
gence ? 

There  is  no  doubt  about  the  carrier's  having  an  insurable 
interest  in  the  goods,  or  about  his  right  to  protect  himself 
from  loss  by  procuring  a  policy  of  insurance  for  that  purpose  ; 
but  the  question  here  presented  is,  can  he  compel  the  shipper 
to  insure  the  goods  for  his  benefit  ?  If  so,  he  can  compel  the 
shipper  to  release  him  entirely,  and  so  stipulate  for  complete 
immunity  from  the  consequences  of  the  negligence  and  fraud 
of  himself  or  of  his  servants  and  employes.  This,  in  the  lan- 
gUH^^'j  of  the  English  courts,  would  be  "unjust  and  unreason* 
able."  In  the  language  of  our  own  cases,  it  would  be  "con- 
trary to  public  policy."  The  thought  is  the  same.  Our  own 
mode  of  expressing  it  is  preferable,  in  this :  that  it  suggests 
the  reason  on  which  the  rule  rests. 

The  judgment  is  affirmed. 

Rights,  Duties  and  Liabilities  of  Common  Carriers. — See  notes,  85  Am. 
&  Eujr.  R.  Cas.,  pngeR.  495.  518,  527,  531,  536,  554,  565,  571,  575,  601,  617, 
624,  627,  629,  646,  650,  655.  662,  671. 

Limitation  of  Liability  by  Carrier. — See  Merchants^  Despatch  Transporta- 
tion Co.  «.  Furthmann,  anU,  p.  145,  and  note,  150. 


Southard. 

V. 

Minneapolis,  St.  Paul  &  Sault  Ste..Mabie  B.  Co. 

(Minnesota  Supreme  Courts  March  5<A,  1895.) 

Construction  of  Bill  of  Lading  Issued  by  Traffic  Auociation— Liability 
of  one  Carrier  for  Default  or  Negligence  of  Another. — A  traffic  association, 
composed  of  several  carriers,  issued  a  through  bill  of  lading  for  freight 
(flour)  from  Minneapolis  to  Boston,  Mass.  (at  least),  containing  a  stipulation 
that  in  case  of  loss,  detriment,  or  damage  to  the  flour,  whereby  liability 
should  be  incurred,  the  carrier  alone  should  be  liable  in  whose  actual  cus- 
tody it  should  be  at  the  time  of  the  loss.  Hdd,  that  the  real  meaning  of 
the  language  was  that  one  carrier  should  not  be  held  liable  or  responsible 
for  the  loss  or  damage  of  another. 

Same — Liability  of  Carrier  for  Failure  of  Connecting  Line  to  Receive 
Goods. — Held  further,  that,  under  the  terms  of  the  bill  of  lading  the  shipper 
was  entitled  to  an  uninterrupted,  continuous  carrier's  duty  from  Minne- 
apolis to  Boston,  and  that  the  clause  in  question  made  the  carrier  who  had 
transported  the  freight  to  a  point  where  another  was  to  assume  custody  and 
control  a  guarantor  or  surety  that  the  latter  would  receiye,  and  also  made 
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it  liable  as  an  actual  custodian,  notwithstanding  the  flour  had  been  offered 
to  such  connecting  carrier,  and  it  had  unreasonably  neglected  or  refused  to 
receive  it. 

Validity  of  Stipulation  Limiting  Liability  of  Carrier — Consideration. — 
From  unqualified  and  unrestricted  receipts  issued  by  defendant  when  the 
flour  was  delivered  to  it  in  car-load  lots  at  Minneapolis,  and  the  bills  of 
lading  issued  subsequently  in  lieu  of  said  receipts,  it  is  held  that  the  pre- 
sumption arose  that  there  was  no  consideration  for  a  stipulation  in  the  bills 
whereby  the  association  attempted  to  relieve  itself  from  a  carrier^s  liability 
in  case  the  flour  was  lost  dn  transit,  by  fire  or  other  casualty,  and  therefore 
such  stipulation  was  not  binding. 

Right  of  Insurance  Company  which  has  Paid  Loss  to  be  Subrogated  to 
Rights  of  Insured  as  against  the  Shipper. — An  insurance  company,  which 
by  the  express  terms  of  its  ])olicy  has  been  absolved  from  liability,  and  is 
under  no  legal  obligation  to  pay  a  loss,  because  of  a  stipulation  contained 
in  a  bill  of  lading  of  the  insured  property,  whereby  the  carrier  liable  for 
the  loss  is  to  have  the  benefit  of  such  insurance,  has  the  rieht  to  impose  as 
terms  of  payment  for  such  loss  thdt  it  have  the  unqualified  absolute  right 
to  proceed  against  the  carrier  primarily  liable  to  the  insured.  Such  carrier 
is  not  in  a  situation  to  complain  or  object  or  to  demand  that  he  have  the 
benefit  of  the  payment. 

Appeal  from  Bamsej  county  district  court. 
A.  H.  Bright  and  Munn^  Boyesen  dc  Thygeson,  for  appellant* 
Warner,  Bichardson  &  Laiorence,  for  respondent. 

Collins,  J. — Counsel  for  appellant,  defendant  railway  com- 
pany, when  arguing  this  cause,  laid  down  four  distinct  prop- 
ositions as  embracing  and  covering  all  questions  raised  by 
them  on  appeal. 

It  was  first  urged  that,  as  soon  as  defendant  had  properly 
conveyed  the  flour  in  question  from  its  shipping  point,  Min- 
neapolis, Minn.,  to  the  easterly  terminus  of  its 
line  of  railway,  Gladstone,  Mich.,  and  had  there  »••■•  • 
tendered  it  to  the  next  connecting  carrier,  the  Lehigh  Yalley 
Transportation  Company,  and  a  reasonable  time  had  elapsed 
for  its  reception  by  the  latter,  defendant's  liability  as  a  com- 
mon carrier  ceased,  and  that  of  the  Lehigh  Company  attached. 
From  that  time  on  the  only  liability  resting  on  defendant, 
according  to  counsel's  views,  was  that  of  a  warehouseman. 

The  second  proposition,  dependent  upon  the  soundness  of 
the  first,  was  that,  as  defendant's  liability  at  the  time  of  the 
fire  was  only  that  of  a  warehouseman,  the  burden  of  proof 
was  on  plaintiff  to  show  that  the  flour  was  destroyed  through 
defendant's  negligence. 

The  third  was  that,  by  reason  of  a  certain  clause  in  the  bill 
of  lading  or  contract  for  carriage,  of  which  special  mention 
will  be  made  hereinafter,  the  defendant  had  been  exempted 
from  any  liability  for  loss  or  damage  to  the  flour  occurring 
without  its  fault  or  neglect. 

The  fourth  proposition  was  also  based  upon  a  clause  in  the 
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bill  of  lading,  it  being  claimed  that  by  its  terms  the  defend- 
ant carrier  was  entitled  to  any  insurance  effected  upon  the 
flour  by  or  in  favor  of  the  consignee.  The  flour  having  been 
fully  insured,  and  the  insurance  company,  said  by  defendant's 
counsel  to  be  the  real  plaintiff,  having  paid  the  amount  of 
such  insurance,  it  is  contended  that  defendant  is  entitled  to 
the  benefit  of  such  payment. 

1.  The  flour  destroyed  was  part  of  a  much  larger  quantity 
delivered  to  defendant  in  car-load  lots  on  divers  days  between 
€  B  trn  ti  ■  f  O^*^^®^  1'^  *^^  November  4,  1891.  As  these  car- 
biu  of 'adiBff.  1^^^  ^^^^  reached  Gladstone  the  flour  was  removed 
from  the  cars  to  defendant's  warehouse  on  the  dock, 
there  to  await  the  arrival  of  a  vessel  belonging  to  the  Lehigh 
Valley  Transportation  Company,  the  next  connecting  carrier, 
and  these  vessels  came  quite  infrequently  and  irregularly. 
The  result  was  that  the  flour,  which  was  in  sacks,  was  not 
shipped  and  did  not  go  forward  from  Gladstone  in  the  order 
of  its  arrival  there,  and  a  part  of  every  shipment  from  Min- 
neapolis was  destroyed  by  the  fire. 

In  the  bill  of  lading  it  was  stipulated  *'  that,  in  case  of  any 
loss,  detriment,  or  damage  done  to  or  sustained  by  any  of  the 
property  herein  receipted  for  during  such  transportation, 
whereby  any  legal  liability  or  responsibility  shall  or  may  be 
incurred,  that  company  alone  shall  be  held  answerable  there- 
for in  whose  actual  custody  the  same  may  be  at  the  time  of 
such  loss,  detriment,  or  damage,"  and  it  is  on  this  stipula- 
tion, with  a  certain  finding  of  the  trial  court,  that  defendant's 
counsel  rest  their  first  proposition.  The  finding  was  that  on 
the  arrival  of  the  flour  at  Gladstone  it  was  offered  by  defend- 
ant to  the  Lehigh  Valley  Transportation  Company  for  ship- 
ment under  the  through  traffic  arrangements  between  de- 
fendant and  the  company  and  other  connecting  carriers,  but 
that  prior  to  and  down  to  the  time  of  the  fire — about  10 
days  after  the  last  car-load  reached  Gladstone — the  transpor- 
tation company  had  neglected  and  refused  to  receive  or 
transport  it;  that  thereupon  defendant  deposited  the  flour 
in  its  warehouse,  on  the  dock  at  which  the  company's  vessels 
landed,  and  thereafter  continued  ready  to  make  delivery. 
The  transportation  company  had  no  agent  or  representative 
at  Gladstone,  and  all  freight  to  be  shipped  had  to  be  brought 
to  the  attention  of  the  officers  of  the  vessels  as  they  came 
into  port ;  and  it  is  contended  by  plaintiff's  counsel  that  as 
the  evidence  conclusively  shows  that  none  of  the  company's 
vessels  came  into  port  during  the  10  days  prior  to  the  fire, 
the  finding  was  wholly  unsupported  by  evidence. 

We  need  not  inquire  as  to  this,  for  as  we  construe  the  stip- 
ulation above  quoted,  the  finding  is  of  no  value  to  defendant, 
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as  it  was  not  relieyed  from  liability  or  responsibility  as  a 
common  carrier  by  reason  of  the  neglect  or  refusal  of  one  of 
its  associates  in  the  traffic  arrangement  to  receive  and  forward 
the  property.  Under  the  terms  of  the  bill  of  lading  the  ship- 
per of  freight  was  entitled  to  an  uninterrupted  continuous  car- 
rier's duty,  at  least  from  Minneapolis  to  Boston ;  and  the  clause 
in  reference  to  loss,  detriment,  or  damage  while  in  transit  can- 
not be  construed  as  absolving  a  carrier  who  actually  has  the 
custody  of  the  property  from  his  common-law  duty  and  obli- 
gations, because  one  of  his  associates  in  an  arrangement  for 
through  shipment  has  unreasonably  neglected  or  refused  to 
receive  and  forward,  for  such  a  construction  would  permit 
loss  to  occur  while  freight  was  being  transported,  as  this  was, 
by  several  carriers,  under  a  'through-traffic  agreement,  with- 
out a  carrier's  duty  resting  upon  them  at  all  times.  The  car« 
rier  in  possession  could  escape  liability  because  he  had  tend- 
ered the  goods  to  another,  and  the  latter  could  escape  because 
he  had  neglected  and  refused  to  become  an  actual  custodian. 
The  shipper  would  have  no  means  of  knowing  just  where  the 
liability  of  the  carrier,  as  such,  attached,  or  just  when  it 
ended.  The  fact  that  part  of  the  flour  first  shipped  from  Min- 
neapolis was  burned  illustrates  this. 

The  language  in  question  must  be  construed  as  an  affirma- 
tion or  guaranty  that  there  shall  continually  be  a  carrier  in 
actual  custody,  and  that  connecting  carriers  will  receive  at 
the  proper  time  and  place.  It  makes  the  carrier  who 'has 
transported  the  goods  to  a  point  where  another  is  to  assume 
custody  and  control  a  surety  that  the  latter  will  receive.  As 
between  the  two,  we  need  not  determine  what  the  relations  may 
be,  but  as  between  the  carrier  who  actually  retains  custody 
and  the  shipper  the  duty  and  liability  of  the  former  continues. 
He  has  not  become  a  warehouseman  by  the  refusal  and  neg- 
lect of  another  carrier.  The  real  meaning  of  the  language  im 
question  is  simply  that  one  carrier  shall  not  be  held  uable  or 
responsible  for  the  loss  or  damage  done  by  another. 

It  may  be  well  to  remark  that  the  bill  of  lading  considei;ed 
in  the  case  of  Wehmann  v.  This  Defendant  (Minn.),  59  N.  W. 
546,  a  controversy  growing  out  of  the  same  fire,  differed  essen- 
tially from  that  now  before  us,  which  is  for  through  carriage, 
and  particularly  that  it  contained  no  language  like  that  just 
disposed  of. 

2.  Holding,  as  we  do,  that  the  refusal  and  neglect  of  the 
transportation  company  did  not  release  the  defendant  from  its 
duties  and  obligations  as  a  common  carrier,  renders  it  unnec- 
essary for  us  to  discuss  the  counsel's  second  proposition. 

3.  In  the  bills  of  lading  was  a  stipulation  that  the  joint  car- 
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rier,  the  "West-shore  Line  and  its  connections,  which  receiTed 
...*..  •  said  property,  shall  not  be  liable  for  *  *  *  loss  or 
liftbiiity.  damage  on  any  article  or  property  whatever,  by  lire 
or  other  casualty  while  in  transit,  or  while  in  de- 
pots or  places  of  transhipment,"  etc. 

By  means  of  this  language  the  carriers  made  a  direct  at- 
tempt to  relieve  themselves  of  their  common-law  duty  and 
liability,  and  on  this  stipulation  counsel  base  their  third  prop- 
osition. 

As  the  flour  was  delivered  in  car-load  lots  to  defendant,  it 
issued  to  the  shipper  its  memorandum  receipts  for  the  same. 
These  receipts  were  unqualitied,  and  expressed  the  considera- 
tion  for  the  services  to  be  rendered ;  that  is,  the  rate  per  100 
pounds  for  which  the  flour  was  to  be  transported  from  Minne- 
apolis to  various  points  in  Great  Britain.  Afterwards  these 
receipts  were  canceled,  and  the  bills  of  lading  issued  in  lieu 
thereof.  As  the  receipts  were  unqualified  in  form,  they  did 
not  contain  the  language  just  quoted,  nor  that  previously 
quoted,  limiting  and  restricting  the  carrier's  duty  and  obliga- 
tion in  case  of  loss,  detriment,  or  damage  or  destruction  by 
fire  or  other  casualty.  Taking  the  receipts  and  the  bills  of 
lading  together,  the  presumption  arises  that  there  was  no  con- 
sideration whatever  for  the  exemption  from  the  common-law 
liability  so  plainly  attempted  in  the  bills.  In  fact,  taking 
them  together,  it  appears  that  a  contract  was  first  made,  evi- 
denced by  the  receipts,  whereby  the  West-shore  Line  under- 
took the  transportation  of  the  flour  unqualifiedly,  and  without 
any  limitation  upon  its  liability  as  a  carrier,  at  a  certain  rate 
per  100  pounds,  and  then,  taking  up  its  receipts,  issued  the 
bills  of  lading,  whereby  it  stipulated  for  transportation  at  the 
same  rate,  but  exempted  itself  from  the  duty  and  obligation 
which  had  before  existed.  The  rate  was  not  reduced  on  ac- 
count of  the  exemption  found  in  the  bills.  No  further  burden 
was  imposed  upon  the  carrier,  and  no  advantage,  legal  or  oth- 
wise,  obtained  by  the  consignor.  The  stipulation  needed  a  con- 
sideration to  make  it  binding.  Wehmann  v.  This  Defendant, 
supra.  And  evidently  there  was  none  for  the  limitations  im- 
posed by  the  bills  of  lading. 

4.  In  the  bills  of  lading — although  not  in  the  receipts,  we 
notice — it  was  stipulated  that  in  case  of  loss,  detriment,  or 
stipaUtioB  damage  to  the  flour  while  in  transit  the  carrier  lia- 
forinsorMM  ble  for  such  loss,  detriment,  or  damage  should 
-Snbroga-  have  the  full  benefit  of  any  insurance  which  might 
'***■*  have  been  effected  on  the  same.     In  the  policy  of 

insurance  issued  to  the  consignor — some  time  prior  to  the  deliv- 
ery of  the  flour  to  the  defendant — for  the  benefit  of  all  parties 
concerned,  was  a  condition  **  that,  in  case  any  agreement  be 
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made  by  the  insured  with  any  carrier  by  which  such  carrier 
stipulates  to  have,  in  case  of  any  loss  for  which  he  may  be 
liable,  the  benefit  of  this  insurance,  then,  and  in  that  event, 
the  insurers  shall  be  discharged  of  any  liability  for  such  loss 
hereunder ; "  so  that,  by  reason  of  the  stipulation  in  the  bills 
of  lading,  the  insurance  company  had  been. discharged  and  re- 
leased from  any  liability  on  account  of  this  loss.  It  had  a 
complete  defense  to  an  action  brought  on  the  policy  to  re- 
cover for  the  value  of  the  flour.  The  situation  then  was  that 
the  defendant  had  become  primarily  liable  for  the  amount  of 
the  loss,  while  the  insurance  company  had  been  released  and 
absolved  from  liability  under  its  policy. 

This  is  conceded  by  defendant's  counsel,  but  it  is  urged  that 
the  objection  and  defense  were  waived,  and  that  the  subse- 
quent transactions  between  the  owners  of  the  flour  and  the  in- 
surance company  amounted  to  an  election  on  the  part  of  the 
latter  to  make  unconditional  payment,  and  that,  therefore,  de- 
fendant is  entitled  to  the  benefit  of  the  same  by  reason  of  the 
stipulation  in  the  carriage  contracts. 

We  do  not  consider  the  transaction  between  the  insurance 
company  and  the  insured  as  indicating  an  intention  on  the 
part  of  the  former  to  waive  the  condition  of  the  policy,  or  as 
showing  an  election  on  its  part  to  make  unconditional  pay- 
ment. Such  intent  or  election  was  expressly  repelled  by  its 
acts.  It  absolutely  refused  to  treat  with  the  owners  of  the 
flour,  except  conditionally,  and  in  a  manner  which  would  pre- 
vent an  imputation  to  it  of  any  such  intent  or  election.  But  it 
is  clear  that  the  insurance  company,  absolved  from  payment  as 
it  was,  and  under  no  legal  obligation  to  pay,  had  the  right  to 
exact  such  terms  with  respect  to  the  party  primarily  liable  to 
the  insured  as  it  chose  as  a  condition  of  payment.  In  man  v, 
Eailway  Co.,  129  U.  S.  128,  9  Sup.  Ct.  249.  This  is  no  new 
proposition  of  law,  and  is  distinctly  recognized  in  one  of  the 
cases  relied  upon  by  defendant's  counsel.  Lancaster  Mills  v. 
Merchants'  Cotton  Press  Co.,  89  Tenn.  1,  14  S.  W.  317.  So 
that,  if  we  concede  the  transaction  as  amounting  to  payment, 
it  was  upon  terms  which  the  insurer  had  a  legal  right  to  im- 
pose, that  it  should  have  the  unqualified  absolute  right  to 
proceed  against  the  party  primarily  liable  to  the  insured. 

It  follows  that  defendant,  primarily  liable,  is  not  in  a  situ- 
ation to  complain  or  to  object  or  to  demand  that  it  have  the 
benefit  of  the  payment. 

Order  affirmed. 

Connecting  Lines-Rights  and  Liabilities.— See  Palmer  v,  Atchison,  To- 
peka  &  SaDta  Fe  K.  Co.,  ante  235,  and  uote  p.  242. 

Lin^itation  of  Liability  by  Carrier. — See  Merchants'  Despatch  Transporta- 
tion Co.  V.  Furthmann,  ante  p.  145,  and  note  150. 
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Subrogation  of  Insurance  Company^ — See  Fayerweather  e.  Phcenix 
Insunaicc  Cu.  (N.  Y.),  42  Am.  &  Bug,  U.  Cas.  337,  and  note  840. 

Action  by  Insurers  who  had  Settled  with  Shippers  to  be  Subrogated  to 
Rights  of  Carrrer  and  Compress  Company,  which  had  Insured  Cotton  which 
was  in  Charge  of  the  Latter  at  the  time  of  its  Destruction  by  Fire— Removal 
of  Causes.— ill  Mercimnts'  Coiton  Press  <&  S.  Co.  v.  Insurance  Company  of 
NoriU  America  (151  U.  S.  3G8),  it  appeared  that  by  agreement  with  a  rail- 
road company,  a  cuttou-press  company  was  to  receive  and  compress  cotton, 
and  to  insure  the  same  for  the  benefit  of  the  railroad  company,  or  of  the 
owners  of  such  cotton ;  tliat  the  compress  company  was  to  give  receipts, 
and  tiiat  the  railroad  company  was  to  issue  bills  of  lading  in  exchange 
therefor;  that  cotton  thus  deposited  with  the  compress  company  in  accord- 
ance with  this  agreement,  was  destroyed  by  fire ;  that  the  compress  com- 
pany had  insured  the  cotton  in  its  own  name,  but  to  an  amount  less  than 
Its  value ;  that  each  policy  stated  that  it  was  issued  for  the  benefit  of  the 
railroad  company  or  of  the  owners;  that  the  various  owners  of  the  cotton 
further  insured  their  respective  interests  in  other  insurance  companies 
styled  in  the  case  the  marine  companies,  and  that  after  the  loss  the  marine 
companies  settled  with  the  owners.  It  further  appeared  that  in  an  action 
brought  in  the  Tennessee  state  courts  the  supreme  court  of  that  state  de» 
termined  (89  Tennessee  1,  00  Tennessee  806)  that  the  marine  companies 
which  had  settled  were  entitled  to  be  subrogated  to  the  rights  of  the 
owners  or  consignees  against  the  railroad  company  under  its  bills  of  lading, 
and  that  the  latter  was  entitled  to  have  the  insurance  which  had  been 
taken  out  by  the  compress  company  collected  for  its  benefit;  that  there- 
after the  railroad  company,  not  being  a  party  to  those  suits,  the  marine 
companies  filed  their  bill  in  Tennessee  against  the  compress  company,  the 
persons  who  had  insured  the  cotton  in  its  behalf,  and  the  railroad  com- 
pany, to  reach  the  insurance  taken  out  by  the  compress  company  for  the 
oenefit  of  the  railroad  company  and  for  other  relief;  that  the  plaintiffs  in 
that  suit  were  corporations  organized  under  the  laws  of  Pennsylvania,  the 
laws  of  New  York,  and  the  laws  of  Rhode  Island,  who  sued  on  behalf  of 
themselves  and  of  all  other  companies  standing  in  like  position;  that  the 
defendants  were  corporations  under  the  laws  of  Pennsylvania,  the  laws  of 
Great  Britain,  and  the  laws  of  New  York,  certain  citizens  of  Rhode  Island, 
of  New  York,  of  Tennessee,  two  aliens,  and  forty-four  insurance  companies 
of  West  Virginia,  Pennsylvania,  New  York,  Illinois,  Louisiana^  Wisconsin, 
Alabama,  Connecticut,  Ohio,  Texas,  Indiana,  and  G^reat  Britain,  and  that 
defendants  petitioned  for  the  removal  of  the  cause  to  the  federal  court  on 
the  ground  of  diverse  citizenship,  which  petition  was  denied.  It  also  ap- 
peared that  on  the  trial  proof  was  attempted  that  rebates  had  been  given  in 
violation  of  the  interstate-commerce  laws.  Plaintiffs  had  a  decree,  and 
the  supreme  court  of  the  state  affirmed  the  judgment  below,  holding  that 
the  rebates  did  not  invalidate  the  contracts  of  carriage,  and  it  was  held 
that  regarding  the  cause  as  a  whole,  or  considering  it  under  any  ad- 
justment or  arrangement  of  the  parties  to  the  matter  in  dispute,  there 
was  no  right  of  removal  on  the  part  of  the  defendants,  or  either  of  them; 
and  that  furthermore,  since  the  main  controversy  was  between  the  marine 
companies  and  the  compress  company,  the  latter  was  an  indispensable 
party,  and  that  no  ground  for  removal  existed,  because  of  the  separability 
of  the  controversy  between  it  and  the  other  insurance  companies. 

Construction  of  Agreement  by  Carrier  to  Deliver  Oram  "  consigned  "to 
Elevators-Local  Custom. — In  Chicago,  M.  &  N.  R.  Co.  e.  National  E.  Ss 
D.  Co.  (III.,  Oct.  20, 1894),  88  N.  £.  Rep.  920,  it  appeared  that  railroad  com- 
panies had  agreed  with  an  elevator  company  to  deliver  or  cause  to  be  delivered 
to  its  elevators,  with  all  reasonable  dispatch,  all  cars  loaded  with  grain,  con- 
signed to  either  of  said  elevators,  which  should  be  brought  to  Chicago  over 
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their  respective  lines  of  railroad,  whether  the  said  grain  should  be  shipped 
from  stations  on  their  own  lines  or  be  received  for  transportation  to  Chicago 
at  junction  points  from  connecting  lines ;  and  it  appeared  that  it  was  custom- 
ary for  shippers  to  consign  grain  to  Chicago  without  specification  of  any 
elevator  as  the  delivering  point,  and  that  railioad  companies  would  take  the 
designation  from  the  consignee,  or  from  the  purchaser  from  the  consignee, 
after  arrival  of  the  grain  at  Chicago,  and  it  was  held  that  it  was  the  duty  of 
the  railroad  companies  to  deliver  or  cause  to  be  delivered  to  the  elevators  all 
grain  brought  over  its  lines  to  Chicago,  whether  consigned  to  either  of  said 
elevators  at  the  point  of  shipment,  or  otherwise  directed  to  be  delivered  to 
either  of  them  by  the  owner  or  consignee  while  the  grain  is  in  the  posses- 
sion of  said  railroad  company.  The  court  said:  *^The  controversy  in  this 
case  turns  largely  upon  the  meaning  to  be  given  to  the  word  'consigned/ 
as  that  word  is  used  in  the  contract  of  October  1,  1891.  The  parties  agreed 
that  the  Chicago,  Madison  &  Northern  Railroad  Company  would  deliver  or 
cause  to  be  delivered  to  the  National  Elevator  and  to  the  Chicago  &  St. 
Louis  Elevator,  respectively,  with  all  reasonable  dispatch,  all  cars  loaded 
with  grain,  consigned  to  either  of  said  elevators,  which  shall  be  brought  to 
Chicago  over  its  lines  of  railroad.  Appellants  claim  that  thereby  the  agree- 
ment was  to  deliver  only  such  grain  as  at  the  point  of  shipment  should  be 
consigned  to  one  or  the  other  of  these  elevators.  Appellees  claim  that 
thereby  the  agreement  was  to  deliver,  or  cause  to  be  delivered,  all  cars 
loaded  with  grain,  and  brought  to  Chicago  over  the  Madison  &  Northern 
lines  of  railroad,  whether  such  grain  was  consigned  to  one  or  the  other  of 
these  elevators  at  the  point  of  shipment,  or  so  consigned  at  any  time 
while  in  the  possession  of  the  railroad  company.  The  definitions  given  by 
lexicographers  to  the  word  *  consign '  are  not  inconsistent  with  either  of 
these  constructions.  Mr.  Baldwin,  who  has  had  28  years'  experience  in  the 
grain  business  in  Chicago,  in  speaking  of  car-loads  of  grain  on  the  track, 
after  sale,  says,  in  substance :  *  If  there  are  licensed  carriers  of  class  A,  we 
don't  usually  send  the  grain  off  the  line  from  which  the  car  came,  but 
otherwise  we  consign  it  to  those  anywhere  we  are  a  mind  to  in  the  city.' 
He  manifestly  understands  and  uses  the  word  'consign'  in  the  enlarged 
sense  contended  for  by  appellees. 

''It  is  urged  by  appellants  that  Railroad  Co.  d,  Stanbro, 87  Hi.  105,  is  de- 
cisive of  this  case ;  that  the  court  there  placed  a  construction  upon  the  word 
'consigned'  used  in  a  statute,  and  held  that,  to  bring  the  case  within 
such  statute,  the  grain  must  be  consigned  to  the  warehouse  or  place  in 
question  at  the  time  of  shipment.  The  claim  so  made  has  much  force ;  but 
after  all  consideration  we  are  inclined  to  the  opinion  that  the  decision 
there  made  is  not  applicable  in  the  present  litigation.  The  action  there 
was  based  upon  a  section  of  the  statute  which  is  highly  penal  in  its  pro- 
visions (Laws  1871-72,  p.  636;  Rev.  St.  1874,  p.  815,  §  3),  and  the  decision 
was  partly  placed  upon  the  ground  that  the  statute  was  penal,  and  could 
not  be  extended  by  construction.  But  in  the  interpretation  of  the  con- 
tract now  before  us  a  different  rule  obtains.  The  language  used  may  be 
enlarged  or  limited  by  the  attendant  circumstances  and  the  objects  had  in 
view,  and  more  regard  is  due  to  the  real  intention  of  the  parties  than  to 
some  particular  word  that  may  have  been  used  in  the  expression  of  that 
intention.  Acd  section  4  of  the  same  act  of  the  legislature  wherein  is 
found  the  section  upon  which  the  action  in  Stanbro's  case  was  based  reads 
as  follows:  'AH  assignments  of  grain  to  any  elevator  or  public  warehouse 
shall  be  held  to  be  temporary,  and  subject  to  change  by  the  consignee  or 
consignor  at  any  time  previous  to  the  actual  unloading  of  such  property 
from  the  cars  in  which  it  is  transported.  Notice  of  any  change  in  con- 
signment may  be  served  by  the  consignee  or  any  agent  of  the  railroad 
corporation  having  the  property  in  possession  who  may  be  in  charge  of  the 
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business  of  such  corporation  at  the  point  where  such  property  is  to  be  de» 
livered;  and  if,  after  such  notice,  and  while  the  same  remains  uncanceled, 
such  property  is  delivered  in  any  way  different  from  such  altered  or  changed 
consignment,  such  railroad  corporation  shall,  at  the  election  of  the  con- 
signee or  person  entitled  to  control  such  property,  be  deemed  to  have 
illegally  appropriated  such  property  to  its  own  use,  and  shall  be  liable  to 
pay  the  owner  or  consignee  of  such  property  double  the  value  of  the  prop- 
erty so  appropriated,  and  no  extra  charge  shall  be  permitted  by  the  corpo- 
ration having  the  custody  of  such  property,  in  consequence  of  such  change 
of  consignment.^  And  so  if,  in  section  3  of  the  act,  th*  word  '  consigned ' 
is  used  in  the  sense  of  indicating  a  consignment  made  at  the  time  and 
point  of  shipment,  and  such  a  consignment  only,  yet  in  section  4  the  word 
'consignment,'  a  cognate  word  with  '  consigned/  seems  to  have  an  enlarged 
sense  attached  to  it-vthat  of  denoting  a  direction  or  consignment  to  a  par- 
ticular elevator  or  public  warehouse  at  any  time  prior  to  the  actual  unload- 
ing of  the  grain  from  the  cars  in  which  it  was  transported.  The  construc- 
tion of  this  contract  of  1891  is  a  question  of  intention;  and  it  seems  to  us 
that  the  conclusions  to  draw  from  the  phraseology  used  in  the  act  of  1871, 
and  the  decision  of  this  court  upon  one  of  its  sections,  are  wholly  uncon- 
elusive  of  the  matter  in  issue. 

'*  As  we  understand  the  evidence  in  this  record,  it  clearly  shows  that  at 
the  time  the  contract  was  made,  and  for  10  or  15  years  prior  thereto,  all 
shipments  by  rail  of  grain  in  bulk  to  Chicago  for  sale  were,  as  matter  of 
fact,  made  from  the  point  of  shipment  to  some  named  person,  firm,  or  cor- 
poration as  consignee,  and  billed  to  Chicago  simply,  and  not  to  any  par- 
ticular or  designated  elevator.  The  circumstance  that  occasionally,  but 
very  seldom,  grain  was  purchased  before  shipment,  and  for  some  particular 
purpose,  and  consigned  at  the  place  of  shipment  to  some  designated 
elevator,  does  not  weaken  the  probative  force  of  the  fact  above  stated;  nor 
does  the  other  fact,  that  sometimes  grain,  even  in  large  quantities,  which 
had  been  already  sold  at  western  points  outside  of  Chicago  for  shipment 
to  places  east  of  Chicago,  was  consigned  to  some  eastern  railroad,  or  some 
elevator  connected  therewith.  There  can  be  no  pretext  that,  from  the 
standpoint  of  Chicago,  the  Chicago  &  Alton  Railroad  is  an  eastern  road. 
In  our  opinion,  the  real  intent  and  meaning  of  the  contract  of  October  1, 
1891,  when  read  in  the  light  of  the  existing  and  surrounding  circumstances, 
was  to  give  to  the  National  Elevator  and  to  Ihe  Chicago  &  St.  Louis  El- 
evator facilities  for  doing  business  on  the  lines  of  the  Chicago,  Madison  & 
Northern  Railroad  Company,  equally  as  great  as  those  afforded  by  law  to 
the  competinj^  elevators  situated  on  the  line  of  said  railroad  in  Chicago." 

Liability  of  One  of  Several  Connecting  Carriers— Misdirection  by  Shipper.— 
In  Treleven  v.  Northern  Pac.  R.  Co.  (Wis.,  March  5,  1895),  63  N.  W.'  Rep. 
536,  it  was  held  that  where  goods  delivered  for  carriage  are  transported 
over  the  line  of  the  receiving  carrier  and  delivered  to  the  next  carrier  in 
the  line  of  their  transit,  and  in  due  season  reached  their  destination  at  a 
point  to  which  they  have  been  directed  by  mistake  of  the  shipper,  the  lia- 
bility of  the  carrier  for  their  safety  is  terminated. 

Liability  of  Carrier  for  Loss  of  Goods  In  its  Charge  by  Misdirection  of 
Shipper,  and  while  Acting  as  Agent  of  Shipper  to  Forward  Goods  to  Des- 
tination.— In  Treleven  v.  Northern  Pac.  R.  Co.  (Wis.,  March  5,  1895),  63 
N.  W.  Rep.  536,  it  appeared  that  a  shipper  having  made  a  mistake  in 
directing  goods  to  Philadelphia,  N.  Y.,  instead  of  Philadelphia,  Pa.,  the 
agent  of  the  carrier,  at  the  instance  of  the  shipper,  caused  proper  directions 
to  be  given  to  forward  the  goods  to  the  latter  place,  but  before  such  direc- 
tions were  carried  into  effect  the  goods  were  destroyed  by  fire  in  the  com* 
pany's  warehouse;  and  it  was  held  that  the  assumption  of  the  agency  by 
the  agent  of  the  carrier  would  not  render  it  liable  as  a  common  carrier. 
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since  there  was  no  consideration  for  the  undertaking,  which  was  purely 
voluntary,  and  at  most  amounted  to  a  gratuitous  agency  on  its  part,  and 
that  in  such  a  case  it  would  only  be  liable  in  case  of  loss  or  injury  caused 
by  its  negligence. 

Liability  of  Guarantor  of  Freight  Charges— Failure  of  Carrier  to  Observe 
Custom  of  Collecting  Bills  Weekly. — In  Philadelphia  &  R.  li.  Co.  r.  iSuow- 
don  (Pa.,  Jan.  21,  1895),  80  All.  Rep.  1129,  it  was  held  that  one  who 
guarantees  the  payment  of  freights  or  tolls  to  a  railroad  company  by  a 
third  party,  then  due,  or  thereafter  to  become  due,  cannot  escape  liability 
by  showing  a  custom  of  the  company  to  collect  its  tolls  and  freight-bills 
weekly,  and  its  failure  to  follow  such  custom  in  the  case  in  question. 

Liability  of  Carrier  to  Holder  of  Bill  of  Lading  Issued  by  Fraudulent  Pro- 
curation to  Fictitious  Persons.~ln  Bank  of  Tupelo  v.  Kansas  City,  M.  &  B. 
R.  Co.  (Miss.,  Dec.  12,  1892),  16  So.  Rep.  572,  which  was  an  action  on  a 
bill  of  lading,  issued  in  Alabama,  the  court  held  that  as  the  supreme  court 
of  that  state  had  held  that  a  similar  bill  of  lading  which  was  one  of  the 
same  fraudulent  series,  issued  in  the  name  of  a  fictitious  or  non-existent 
firm,  created  no  liability  on  the  part  of  the  company,  it  would  follow  that 
decision  and  would  make  a  like  determination.  See  Jasper  Trust  Co.  v, 
Kansas  City,  M.  &  B.  R.  Co.  ante^  p.  153. 

Liability  of  Express  Company  for  Delay  in  Delivery  of  Draft — Representa- 
tion as  to  Value. — In  Bank  of  Water  Valley  v.  Southern  Exp.  Co.,  71  Miss. 
741,  which  was  an  action  to  recover  for  the  amount  of  a  draft  which  was 
delivered  to  an  aspress  company  for  carriage  to  plaintiff,  and  payment  of 
which  as  alleged  was  refused  because  of  delay  in  delivery,  the  opinion  of 
the  court  was  as  follows:  **  Woods,  J. — The  action  is  not  for  the  recovery 
for  the  value  of  articles  lost.  There  was  no  loss.  There  was  only  a  day's 
delay  in  the  delivery  at  the  terminus  of  the  carriage.  But  we  are  not  pre- 
pared to  say  that  this  was  negligence.  There  was  nothing  in  the  package's 
appearance  or  its  endorsements  that  indicated  any  necessity  for  prompt- 
ness in  transmission  or  delivery .  There  was  much  to  the  contrary.  The 
sender  of  the  package  represented  the  draft  to  be  '  papers,'  and  of  the 
value  of  $50.  The  express  company's  servants  might  well  have  relied  on 
these  representations,  and  used  such  dispatch  in  delivery  as  was  apparently 
needful,  regard  being  had  to  the  nature  of  the  package,  as  it  appeared  to 
such  servants.  Independently  of  this,  however,  there  was  no  hurtful  delay 
on  the  company's  part,  for  the  draft  was  in  the  hands  of  the  New  Orleans 
correspondent  of  the  appellant  bank  ib  good  time  for  the  presentation  to 
the  Whitney  National  Bank  before  the  suspension  of  the  Greenville  Bank 
was  known  in  New  Orleans,  and  before  there  was  an  actual  suspension. 
The  fatal  delay  was  in  New  Orleans,  and  not  in  Water  Valley,  as  the  com- 
plainant supposes." 

Who  May  Maintain  Action  for  Breach  of  Contract — Person  Delivering 
Goods  for  Carriage. — In  Davis  v.  Jacksonville  Southeastern  Line  (Mo.,  Dec. 
22,  1804),  28  S.  W.  Rep.  065,  it  was  held  that  an  allegation  in  a  petition  in 
an  action  for  breach  of  a  contract  of  carriage  is  sufficient  to  enable  the 
plaintiff  to  maintain  the  action,  if  it  shows  that  he  caused  the  goods  to  be 
delivered  for  carriage. 

Coruignee. — In  Davis  v,  Jacksonville  Southeastern  Line  (Mo.,  Dec.  22, 
1804),  28  S.  W.  Rep.  065,  it  was  held  that  a  consignee  of  goods  is  entitled 
to  receive  them,  and  to  claim  them  as  against  the  carrier. 

Action  for  Breach  of  Contract  of  Carriage — Sufficiency  of  Petition — 
"  Forwarded  "  Construed. — In  Davis  v.  Jacksonville  Southeastern  Line 
(Mo.,  Dec.  22,  1804),  28  S.  W.  Rep.  065,  which  was  an  action  for  breach  of 
a  contract  of  carriage,  the  petition  alleged  that  the  goods  were  delivered  to 
be  carried  by  defendant  over  its  road  to  East  St.  Louis,  and  thence  to  be 
forwarded  by  defendant  to  plaintiff  at  the  city  of  St.  Louis;  and  that  defend- 
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ant  received  such  goods  for  carriage  and  delivery  but  failed  to  deliver  the 
same  and  ii  was  held  that  the  words  **  to  be  forwarded"  should  be  i&ter- 
preted  so  as  to  impose  upon  defendant  the  obligation  to  deliver  the  goods 
at  St.  Louis.  The  court  said:  ^'  But  it  is  insisted  that  a  contract  ur  duty 
as  forwarder  only  is  alleged  as  to  that  part  of  the  journey  between  East  St. 
Louis  and  St.  Louis.  That  depends  on  the  meaning  to  be  given  to  the 
words  '  to  be  forwarded  by  defendant  to  plaintiffs,  at  the  city  of  St.  Louis,' 
as  they  appear  in  this  petition.  If  that  language  is  susceptible  of  any  lati- 
tude of  construction,  plaintiffs  must  receive  the  benefit  of  the  most  liberal 
interpretation  that  is  reasonable  and  fair,  under  the  statutory  rule  for  the 
construction  of  pleadings,  above  quoted.  In  Railway  v.  Piper  (1874),  IS 
Kan.  505,  Judge  Brewer,  speaking  for  the  court,  in  construing  the 
words  Uo  be  forwarded,'  said:  *The  company  contracted  to  forward  from 
Kansas  City  to  Chicago  and  the  word  *' forward'*  as  here  used  seems  to 
mean  the  same  as  **  transport"  or  '* carry."  Insurance  Co.  t?.  Chase,  1 
E.  D.  Smith  121.  Having  contracted  to  carry  the  Cattle  to  Chicago,  a 
contract  it  was  competent  to  make,  even  though  the  carriage  involved 
transportation  beyond  its  own  line,  it  became  responsible  as  a  common 
carrier,  except  so  far  as  it  limited  that  responsibility  by  special  contract.* 
In  the  opinion  of  Johnson,  J.,  in  the  court  of  appeals  of  New  York,  in 
Blossom  V,  Griffin  (1856),  13  N.  T.  575,  discussing  the  same  phrase,  we 
find  these  observations:  'The  terms  ''to  be  forwarded,"  instead  of  im- 
porting an  absolute  and  unqualified  undertaking  on  the  part  of  the  defend- 
ants to  deliver  the  goods  to  some  carriers  who  should  undertske  to  trans- 
port them,  amount  to  an  acknowledgement  of  the  purpose  for  which  the 
goods  had  been  delivered  by  the  owners;  that  is,  to  be  forwarded  or  car- 
ried by  the  defendants  themselves,  under  the  existing  arrangement.'  In 
Anderson's  Law  Dictionary  ('Forwarded') it  is  stated  that  'an  agreement 
"to  forward "  goods  may  still  amount  to  a  contract  for  carrying.'  The 
word  'forward '  as  applied  to  goods,  has  been  judicially  held  to  be  equiva- 
lent to  'carry'  or  'transport'  in  other  cases  besides  those  above  quoted. 
Read  o.  Spalding  (1859),  5  Bosw.  895,  affirmed  (1864),  80  N.  Y.  630;  Ex- 
press Co.  V.  Newby  (1867),  86  Ga.  635;  Christensonv.  Express  Co.  (1870), 
15  Minn.  283  (Gil.  208).  It  was  entirely  competent  for  defendant  (through 
the  line  of  its  road,  over  which  it  was  engaged  in  business  as  carrier,  ex- 
tended only  to  East  St.  Louis)  to  contract  to  carry  to  that  point  on  its  own 
line,  and  then  to  assume  to  deliver  the  goods  at  St.  Louis,  or  '  forward 
them  to  plaintiffs '  there,  over  the  litie  of  some  other  road.  '  Forwarded 
by  defendant '  (which  is  the  language  of  the  petition)  may  reasonably 
mean  this,  in  connection  with  the  context,  especially  when  it  is  immediately 
afterwards  charged  that  '  defendant  received  said  bags  for  said  carrisp^e 
and  delivery,  but  has  failed  to  deliver  the  same  to  plaintiffs,'  etc.  '  While 
a  railroad  company  cannot  be  compelled  to  transport  to  a  point  beyond  its 
own  line,  it  is  well  settled  that  it  may  lawfully  contract  to  carry  persons 
and  property  over  its  own  and  other  lines  to  a  destination  beyond  its  own 
route;  and  when  such  a  contract  is  made,  it  assumes  all  the  obligations 
of  a  carrier  over  the  connecting  lines  as  well  as  its  own.'  Railroad  Co. 
D,  Roach  (1886),  35  Kan.  740,  27  Am.  &  Eng.  R.  Cas.  257.  To  the  same 
effect  are  Railroad  v.  Campbell  (1881),  36  Ohio  St.  647,  3  Am.  &  Eng.  R. 
V.  Twiss  Cas.  246;  Railroad  Co.«.  Pratt  (1874),  22  Wall.  123;  Railroad  Co. 
(1892),  35  Neb.  267,  55  Am.  &  Eng.  R.  Cas.  434.  If  defendant  received 
the  goods  in  question  here  for  ^  carriage  and  delivery  to  plaintiffs  at  St. 
Louis,' it  was  bound  to  such  delivery,  and  the  words  'to  be  forwarded' 
should  be  given  the  interpretation  which  will  consist  with  that  duty  as 
charged  upon  defendant." 

"muU  Constitutes  UnreasonMe  Delay  in  Carriage, — In  Davis  «.  Jackson- 
ville Southeastern  Line  (Mo.,  Dec,  22,  1894),  28  S.  W.  Rep.  965,  which  was 
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an  action  for  breach  of  a  contract  for  the  carriage  of  goodB,  it  appeared 
that  the  process  was  served  January  20th,  and  the  petition  which  was  filed 
the  day  previous  alleged  that  the  goods  were  delivered  for  carriage  the  pre- 
vious May,  and  it  was  held  that  the  non-delivery  before  the  beginning  of 
the  action  sufficiently  indicated  an  unreasonable  delay  in  carriage  on  the 
part  of  the  defendant,  or  at  least  furnished  a  substantial  foundation  for  the 
inference  or  a  finding  by  the  trial  judge  that  such  delay  was  unreasonable. 
CUing  Dawson  «.  R.  Co.,  77  Mo.  296. 

AUegation  of  Failure  to  Deliver  Goods  in  Good  Order  a»  Averment  of  Non- 
deiivery  or  Delivery  in  Bad  Order, — In  Davis  v.  Jacksonville  Southeastern 
Line  (Mo.,  Dec.  22,  1894),  28  S.  W.  Rep.  965,  it  was  held  that  an  allega- 
tion in  a  petition  for  breach  of  a  contract  ojf  carriage  of  goods  that  there 
was  a  failure  "to  deliver  the  same  to  plaintiff  in  good  order/'  may  mean 
either  that  they  were  not  delivered  at  all,  or  were  delivered  in  bad  order. 

Sufficiency  of  Evidence  Prima  Facie  to  Establish  Negligent  Delay  in  Trans- 
portation.— In  Davis  9.  Jacksonville  Southeastern  Line  (Mo.,  Dec.  22, 1894), 
28  S.  W.  Rep.  968,  it  was  held  that  where  it  appears  that  a  carrier,  received 
goods  which  plaintiffs  caused  to  be  delivered  to  it  for  carriage,  and  that 
the  goods,  after  a  reasonable  time  for  the  transit,  have  not  been  delivered 
at  their  destination,  a  prima  facie  case  of  negligence  on  the  part  of  the  re- 
ceiving carrier  is  made  out,  requiring  the  latter  to  present  evidence,  show- 
ing absence  of  fault  on  his  part,  either  under  his  contract  or  under  the 
rules  of  law.  Citing  Murphy  v.  Staton  (1811),  3  Munf.  289;  Express  Co.  v. 
Stettaners  (1871),  61  III.  184;  Davis  v.  Railway  Co.  (1886),  89  Mo.  840,  26 
Am.  &  Eng.  R.  Cas.  315.  The  court  said:  ''  *The  liability  of  a  carrier  is 
discharged  by  a  delivery  of  the  goods.  If  he  is  an  intermediate  carrier 
this  duty  is  performed  by  a  delivery  to  the  succeeding  carrier  for  further 
transportation,  and  an  aceptance  by  him.'  Pratt  v.  Railway  Co.  (1877),  95 
U.  S.  43.  *  In  all  cases,  however,  there  must  be  a  delivery  by  the  carrier,  or 
something  tantamount  to  a  delivery,  before  be  rids  himself  of  his  responsi- 
bility as  such.'  Rawsonv.  Holland  (1875),  59  N.  Y.  611.  The  petition  in 
this  case  certainly  shows  that  defendant,  as  carrier,  obtained  possession  of 
the  goods  consigned  to  plaintiffs.  It  was  not  essential  to  aver  a  consider- 
ation for  the  assumption  of  obligation  by  the  carrier.  Hall  v.  Cheney 
(1857),  36  N.  H.  26." 

Measure  of  Damages  in  Action  for  Loss  Sustained  hy  Delay  in  Transpor- 
tation.— In  Houseman  v.  Merchants'  Dis.  Transp.  Co.  (Mich.,  March  5, 
1895),  62  N.  W.  Rep.  290,  which  was  an  action  against  a  carrier  for  dam- 
ag3s  alleged  to  have  been  sustained  by  delay  in  the  transportation  of  mer- 
chandise, it  was  held  that  the  measure  of  damages  would  be  the  difference 
between  the  market  value  of  the  ^oods  at  the  time  and  place  when  by  the 
contract  they  were  to  be  delivered,  and  their  market  value  the  time  they 
were  actually  delivered. 

Duty  of  Carrier  on  Arrival  of  Goods  at  Destination. — In  Lake  Erie  & 
W.  R.  Co.  f>.  Hatch  (Ohio,  Mar.  12.  1895),  39  N.  E.  Rep.  1042,  it  was  held 
that  in  the  absence  of  any  contract  or  statute  to  the  contrary,  the  liability 
of  a  railroad  company  as  a  common  carrier  continues  until  notice  to  the 
consignee  of  the  arrival  of  his  goods,  and  a  reasonable  time,  during  business 
hours,  after  receipt  of  notice,  to  inspect  and  remove  them,  unless  he  is 
unknown,  absent,  or  cannot  be  found,  in  which  case  the  goods  may  be 
stored.  The  court  said:  ^^When  railroads  came  into  general  use,  and 
absorbed  the  bulk  of  the  carrying  trade  in  this  country,  the  courts  in  some 
of  the  states  followed  the  rule  in  maritime  transportation,  and  held  that 
the  liability  of  the  carrier  ended  upon  the  arrival  of  the  goods  and  unload- 
ing them  upon  a  platform  or  placinp^  them  in  a  warehouse.  The  courts  of 
other  states,  for  reasons  widely  differing,  followed  the  rule  applied  to 
transportation  by  river,  and  held  that  the  liability  of  the  carrier  by  rail 
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continued  after  the  arriyal  of  the  goods,  until  notice  to  the  oonaignee  and 
reasonable  opportunity  thereafter  for  the  removal  of  the  same.  In  some  of 
the  states,  as  New  York,  Tennessee,  California,  and  perhaps  others ;  this  rule 
has  been  adopted  by  statute.  A  list  of  the  states  not  requiring  notice  is 
found  in  2  Am.  &  Eng.  Enc.  Law,  892,  with  citation  of  cases,  and  a  list  of 
the  states  requiring  notice  is  found  ou  page  893,  with  like  citations." 

Action  Against  Carrier  to  Enforce  Agreement  to  Deliver  Grain  to  Ele- 
vators— Necessary  Partiest— lu  Chicago,  M.  &  N.  H.  Co.  v.  National  E.  & 
D.  Co.  (111.  Oct.,  29,  1»94),  88  N.  £.  Rep.  915,  which  was  an  action  by  an 
elevator  company  to  enforce  the  performance  of  an  agreement  by  railroad 
companies  to  deliver  grain  to  its  elevators,  it  appeared  that  the  facilities 
for  delivering  the  grain  to  the  elevators  were  by  means  of  the  transit  of  the 
cars  of  the  contracting  companies  over  the  tracks  of  another  road,  and  it 
was  held  that  such  other  company  was  not  a  necessary  party  to  the  action, 
where  it  did  not  appear  that  it  had  refused  or  was  unwilling  to  furnish  the 
facilities. 


Jones 

V. 

Newport  News  and  Mississippi  Valley  Co. 

(United  States  Circuit  Court  of  AppeaUy  Qth  Circuity  February  5,  1895.     65 

Fed,  Bep,  736.) 

Right  of  Railroad  Company  to  Remove  Switch  Connecting  Private  Ware- 
house with  Main  Line^ — Although  a  railroad  company  permits  a  switch 
connection  to  be  made  between  its  line  and  a  private  warehouse  for  the 
purpose  of  the  delivery  of  merchandise  to  such  warehouse,  and  delivers 
merchandise  thereover  for  years,  yet  it  may,  in  the  absence  of  any  statute, 
discontinue  or  remove  the  connection  at  any  time. 

Same — Absence  of  Agreement  to  Allow  Switch  Connection  for  Definite 
Time. — On  the  theory  of  a  contract  between  the  company  and  the  owner 
of  the  warehouse,  and  in  the  absence  of  any  agreement  to  keep  the  switch 
in  the  main  line  for  any  definite  time,  there  is  no  obligation  on  the  com- 
pany or  its  successors  to  maintain  it  forever. 

Action  for  Injury  Sustained  by  Discontinuance  of  Switch  Connection — 
Sufficiency  of  Petition — Negativing  Dangerous  Character  of  Switch.— 
Where  by  a  petition  in  an  action  for  injury  alleged  to  have  been  caused  by 
discontinuance  of  a  switch  connection,  it  appears  that  there  was  probable 
or  possible  danger  to  the  public  using  the  road,  for  that  reason  a  discon- 
tinuance of  the  connection  by  the  company  was  justifiable,  and  the  failure 
of  the  petition  to  negative  the  dangerous  character  of  the  switch  would 
render  it  defective. 

Ebbob  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky. 

H.  M.  Jones,  the  plaintiflF  in  error  and  the  plaintiff  below, 
filed  two  petitions  in  ordinary  in  the  Caldwell  circuit  court  of 
Kentucky  against  the  Newport  News  &  Mississippi  Valley 


VOL.  61]  OARRIERS   OF  GOODS.  296 

Company,  a  corporation  organized  under  the  laws  of  Con- 
necticut, and  a  citizen  of  that  state,  engaged  in  operating  un- 
der  a  lease  the  railroad  of  the  Chesapeake  &  Ohio 
Southwestern  Bailroad  Company.  The  plaintiff  is  cam  tut«d. 
the  owner  of  land  in  the  town  of  Princeton,  lying 
near  the  junction  of  two  streams,  and  within  a  few  feet  of  the 
defendant's  railroad  bridge  over  one  of  them.  The  lot  ad- 
joins the  right  of  way  of  defendant's  railroad.  The  railroad 
at  this  point  runs  on  a  high  embankment  or  fill.  Some  years 
before  the  filing  of  the  petition,  the  plaintiff  had  built  himself 
a  coal-tipple  and  storage-bins  for  coal  on  his  lot,  and  near  the 
defendant's  right  of  way,  and  a  trestle,  15  feet  high,  above 
the  ground,  connecting  the  coal-tipple  with  the  defendant's 
road-bed  on  the  high  embankment  A  railroad  track  was  laid 
over  the  trestle,  so  that  the  cars  could  be  run  from  the  main 
track  by  a  switch  to  the  tipple. 

Plaintiff's  first  petition  averred  that,  by  the  negligence  of 
the  agents  of  the  railroad  company,  the  switch  from  the  main 
track  of  the  railroad  to  the  coal-tipple  was  left  open,  and  a 
regular  freight  train,  running  at  a  high  rate  of  speed,  left  the 
main  track,  and  running  out  upon  the  trestle,  was  precipitated 
over  the  tipple,  doing  much  damage  to  the  plaintiff's  plant, 
for  which  he  asked  damages. 

The  second  petition  which,  by  the  order  of  the  court,  was 
consolidated  with  the  first,  described  the  circumstances  under 
which  the  trestle  and  connection  track  were  built  as  follows : 

"  That  several  years  ago  the  plaintiff,  desiring  to  go  into  the 
coal  business  at  Princeton,  Kentucky,  and  desiring  to  build 
for  that  purpose  a  coal-tipple  on  said  lot,  and  connect  the 
same  with  the  main  line  of  said  railroad,  owned  and  then 
operated  by  the  Chesapeake  &  Ohio  Southwestern  Bailroad 
Company,  by  trestle  and  a  railroad  track,  or  switch,  as  it  is 
sometimes  called,  had  plans  and  specifications  drawn  for  such 
coal-tipple  and  trestle ;  and  thereupon  the  said  Chesapeake  & 
Ohio  Southwestern  Bailroad  Company  made  and  entered  into 
a  contract  with  him,  this  plaintiff,  that,  if  this  plaintiff  would 
build  the  proposed  coal- tipple  and  trestle,  it  would  make  the 
necessary  embankment,  connect  the  trestle  with  its  main  line 
of  road,  and  lay  down  the  track  over  said  embankment, 
trestle,  and  coal-tipple,  and  connect  the  same  with  the  main 
line  of  road  by  a  switch,  and  thereafter  deliver  coal  to  him  at 
said  tipple,  over  said  switch  and  road,  on  said  trestle  and  coal- 
tipple,  and  this  contract  was  made  in  the  early  part  of  1884. 

"  That,  in  compliance  with  this  contract,  this  said  plaintiff, 
in  the  summer  of  1884,  built  said  coal-tipple  and  trestle  in 
accordance  with  said  plans  and  specifications,  and  the  said 
Chesapeake  &  Ohio  Southwestern  Bailroad  Company  built 
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said  embankment  and  laid  said  track  thereon,  and  on  said 
trestle  and  coal-tipple,  and  connected  the  same  with  the  main 
line  of  said  railroad  with  a  switch,  and  then  it  became  a  part 
of  said  main  line  of  road,  and  so  remained  until  the  doing  of 
the  wrongs  hereinafter  complained  of ;  and  said  last-named 
railroad  compauj  and  the  defendant  delivered  coal  in  car-load 
lots  over  said  switch  to  said  coal-tipple,  as  was  their  duty, 
from  that  time  until  the  time  of  the  doing  of 'the  wrongs  here- 
inafter complained  of,  as  the  business  of  the  plaintiff  required 
said  coal  to  be  delivered. 

"  That  said  coal-tipple  and  trestle  were  built  of  heavy  tim- 
ber, and  were  about  fifteen  feet  high,  and  were  very  expen- 
sive, and  cost  this  plaintiff  not  less  than  $ ;  and,  in  addi- 
tion thereto,  he  built  a  room  under  one  of  the  bents  of  said 
coal-tipple,  and  fitted  it  up  for  an  office,  bought  and  put  up  a 
pair  of  wagon  scales,  built  a  bridge  across  the  Dallam  Spring, 
which  was  necessary  to  get  the  wagons  to  the  scales,  put  a 
roof  over  the  coal-tipple,  bought  a  wagon  and  a  pair  of  mules, 
and  in  every  way  fitted  himself  up  to  run  a  coal  business,  and 
did  run  a  coal  business,  at  that  place  and  on  said  coal-tipple, 
for  a  number  of  years,  and  until  the  doing  of  the  wrongful 
acts  hereinafter  complained  of.  Said  trestle  and  coal-tipple 
is  the  same  mentioned  in  the  first  paragraph  of  this  petition. 

"That  afterwards  the  Chesapeake  &  Ohio  Southwestern 
Bailroad  Company  leased  said  railroad  from  Louisville  to 
Paducah,  Ky.,  through  Princeton,  Ky.,  to  the  defendant, 
which  took  possession  under  said  lease,  and  for  several  years 
last  past  has  operated  and  controlled  said  road  under  said 
lease,  and  assumed  the  duties  and  contracts  of  said  lessor 
company,  including  its  duty  to  and  contract  with  this  plain- 
tiff, and  for  several  years  fulfilled  and  performed  said  duty 
and  contract,  and  then,  ratifying  the  old  contract,  made  a  new 
one  with  this  plaintiff,  by  which  he  was  to  repair  and  rebuild 
a  part  of  said  trestle,  which  he  did  at  great  expense,  not  less 

than  $ ,  to  himself,  and  it  was  its  duty  at  all  times  to  keep 

said  switch  to  said  coal-tipple  in  good  order,  and  to  deliver 
coal  to  him  over  said  switch  to  said  coal-tipple  ;  but,  not- 
withstanding said  contract  and  said  duty,  the  defendant  has 
violated  its  contract  and  its  duty,  and  soon  after  the  accident 
referred  to  in  the  first  paragraph  of  this  petition,  and  in  the 

month  of ,  1892,  the  defendant  wrongfully  and  without 

right  tore  up  and  removed  said  switch  and  all  the  iron  form- 
ing the  railroad  from  the  main  line  of  road  to  said  coal-tipple 
over  said  trestle,  and  has  since  wrongfully  and  without  right 
refused  to  relay  said  track,  or  to  deliver  coal  to  this  plaintiff 
at  said  coal-tipple,  thus  rendering  worthless  to  this  plaintiff, 
and  utterly   destroying,   the  value  of  said   coal-tipple   and 
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trestle,  and  utterly  breaking  up  and  ruining  the  plaintiff's  said 
coal  business,  to  the  damage  of  this  plaintiff  nve  thousand 
dollars,  which  damage  said  defendant  refuses  to  pay,  al- 
though demanded. 

**  Wherefore  the  plaintiff  prays  for  damages  against  the  de- 
fendant for  five  thousand  dollars,  and  for  interest  thereon 
from  date  of  judgment  until  paid,  and  for  his  costs  and  all 
proper  relief." 

The  two  petitions  were  carried  by  removal  from  the  state 
circuit  court  into  the  court  below,  where  they  were  consoli- 
dated, as  already  stated,  and  thereafter  the  defendant  de- 
murred to  both  stated,   and  thereafter 

The  demurrer  to  the  first  cause  of  aetiou  was  overruled. 

The  demurrer  to  the  second  cause  of  action  was  sustained, 
and  upon  that  judgment  was  entered  for  the  defendant. 

The  first  cause  of  action  was  submitted  to  the  jury  and  re- 
sulted in  a  verdict  and  judgment  for  the  plaintiff. 

The  plaintiff  sued  out  a  writ  of  error  to  the  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  second  cause  of  action 
and  in  rendering  judgment  for  the  defendant  thereon. 

The  correctness  of  the  ruling  of  the  circuit  court  in  sustain- 
ing the  demurrer  to  the  second  cause  of  action  is  therefore 
the  sole  question  for  consideration  in  this  court. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Severens, 
District  Judge. 

Tapt,  Circuit  Judge  (after  stating  the  facts).  Plaintiff  bases 
his  claim  for  damages — First,  on  the  violation  of  an  alleged 
common-law  duty ;  and,  second,  on  a  breach  of  a  contract. 

1.  The  proposition  put  forward  on  plaintiff's  behalf  is  that 
when  a  railroad  company  permits  a  switch  connection  to  be 
made  between  its  line  and  the  private  warehouse  of  any  per- 
son, and  delivers  merchandise  over  it  for  years,  it  ni^htofcom- 
becomes  a  part  of  the  main  line  of  the  railroad,  and  pany  to  remore 
cannot  be  discontinued  or  removed,  and  this^  on  >witch  conuec- 
common-law  principles  and  without  the  aid  of  a  "***' 
statute.  It  may  be  safely  assumed  that  the  common  law  im- 
poses no  greater  obligation  upon  a  common  carrier  with  re- 
spect to  a  private  individual  than  with  respect  to  the  public. 
I!  a  railroad  company  may  exercise  its  discretion  to  discon- 
tinue a  public  station  for  passengers  or  a  public  warehouse 
for  freight  without  incurring  any  liability  or  rendering  itself 
subject  to  judicial  control,  it  would  seem  necessarily  to  follow 
that  it  may  exercise  its  discretion  to  establish  or  discontinue  a 
private  warehouse  for  one  customer. 

In  Northern  Pac.  Ey.  Co.  v.  Washington  Territory,  142  U. 
S.  492,  12  Sup.  Ct.  283,  it  was  held  that  a  mandamus  would 
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not  lie  to  compel  a  railroad  company  to  establish  a  station 
and  stop  its  trains  at  a  town  at  which  for  a  time  it  did  stop 
its  trains  and  deliver  its  freight. 

In  Com.  V.  Fitchburg  E.  Co.,  12  Gray,  180,  it  was  attempted 
to  compel  a  railroad  company  to  run  regular  passenger  trains 
over  certain  branch  lines  upon  which  they  had  been  run  for 
a  long  time,  but  had  been  discontinued  because  they  were 
unremunerative.  The  court  held  that  mandamus  would  not 
lie  because  the  maintenance  of  such  facilities  was  left  to  the 
discretion  of  the  directors.  Beferring  to  this  and  other  cases, 
Mr.  Justice  Gray,  delivering  the  opinion  of  the  supreme 
court  in  Northern  Pac.  Ry.  Co.  v.  Washington  Territory, 
supra,  said :  "  The  difficulties  iu  the  way  of  issuing  a  man- 
damus to  compel  the  maintenance  of  a  railroad  and  the  run- 
ning of  trains  to  a  terminus  fixed  by  the  charter  itself  are 
much  increased  when  it  is  sought  to  compel  the  corporation 
to  establish  or  to  maintain  a  station,  or  to  stop  its  trains  at  a 
particular  place  on  the  line  •  of  its  road.  The  location  of 
stations  and  warehouses  for  receiving  and  delivering  pas- 
sengers and  freight  involves  a  comprehensive  view  of  the 
interests  of  the  public,  as  well  as  of  the  corporation  and  its 
stockholders,  and  a  consideration  of  many  circumstances 
concerning  the  amount  of  the  population  and  business  at, 
near,  or  within  convenient  access  to  one  point  or  another, 
which  are  more  appropriate  to  be  determined  by  the  directors, 
or  in  case  of  abuse  of  their  discretion  by  the  legislature,  of 
by  administrative  boards  intrusted  by  the  legislature  with 
that  duty,  than  by  ordinary  judicial  tribunals.  *  *  *  To  hold 
that  the  directors  of  this  corporation,  in  determining  the 
number,  place,  and  size  of  its  stations  and  other  structures, 
having  regard  to  the  public  convenience  as  well  as  to  its  own 
pecuniary  interests,  can  be  controlled  by  the  courts  by  writ 
of  mandamus,  would  be  inconsistent  with  many  decisions  of 
high  authority  in  analogous  cases." 

Among  the  cases  which  Mr.  Justice  Gra^y  cites  in  support 
of  the  foregoing  is  that  of  People  v.  New  York,  L.  E.  &  W.  R. 
Co.,  104  N.  Y.  58.  In  that  case  it  was  sought  to  compel  a 
railroad  company  by  mandamus  to  enlarge  a  passenger  and 
freight  station  wbich  was  admittedly  inadequate,  but  the  writ 
was  denied.  The  ground  for  the  conclusion  of  the  court,  as 
stated  by  Mr.  Justice  Gray,  was  that  '*  the  defendant,  as  a 
carrier,  was  under  no  obligation,  at  common  law,  to  provide 
warehouses  for  freight  offered,  or  station-houses  for  passen- 
gers waiting  transportation,"  and  no  such  duty  was  imposed 
by  statute. 

See,  also,  Florida,  C.  &  P.  R.  Co.  r.  State,  31  Fla.  482. 

It  is  true  that  the  foregoing  were  cases  of  mandamus,  and 
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that  the  court  exercises  a  discretion  in  the  issuance  of  that 
writ  which  cannot  enter  into  its  judgment  in  an  action  for 
damages  for  a  breach  of  duty.  But  the  cases  show  that  the 
reason  why  the  writ  cannot  go  is  because  there  is  no  legal 
right  of  the  public  at  common  law  to  have  a  station  estab- 
lished at  any  particular  place  along  the  line,  or  to  object  to  a 
discontinuance  of  a  station  after  its  establishment.  They 
make  it  clear  that  the  directors  have  a  discretion  in  the  inter- 
est of  the  public  and  the  qompauy  to  decide  where  stations 
shall  be,  and  where  they  shall  remain,  and  that  this  discretion 
cannot  be  controlled  in  the  absence  of  statutory  provision. 
Such  uncontrollable  discretion  is  utterly  inconsistent  with  the 
existence  of  a  legal  duty  to  maintain  a  station  at  a  particular 
place,  a  breach  of  which  can  give  an  action  for  damages.  If 
the  directors  have  a  discretion  to  establish  and  discontinue 
public  stations,  a  fortiori  have  they  the  right  to  discontinue 
switch  connections  to  private  warehouses.  The  switch  con- 
nection  and  transportation  over  it  may  seriously  interfere 
with  the  convenience  and  safety  of  the  public  in  its  use  of  the 
road.  It  may  much  embarrass  the  general  business  of  the 
company.  It  is  peculiarly  within  the  discretion  of  the  direc- 
tors to  determine  whether  it  does  so  or  not.  At  one  time  in 
the  life  of  the  company,  it  may  be  useful  and  consistent  with 
all  the  legitimate  purposes  of  the  company.  A  change  of 
conditions,  an  increase  in  business,  a  necessity  for  travel  at 
higher  speed,  may  make  such  a  connection  either  inconvenient 
or  dangerous,  or  both.  We  must  therefore  dissent  altogether 
from  the  proposition  that  the  establishment  and  maintenance 
of  a  switch  connection  of  the  main  line  to  a  private  ware- 
house for  any  length  of  time  can  create  a  duty  of  the  railroad 
company  at  common  law  forever  to  maintain  it.  There  is 
little  or  no  authority  to  sustain  it. 

The  latest  of  the  Illinois  cases  which  are  relied  upon  is 
based  upon  a  constitutional  provision  which  requires  all  rail- 
road companies  to  permit  connections  to  be  made  with  their 
track,  so  that  the  consignee  of  grain  and  any  public  warehouse, 
coal-bank,  or  coal-yard  may  be  reached  by  the  cars  of  said 
railroad.  The  supreme  court  of  that  state  has  held  that  the 
railroad  company  has  a  discretion  to  say  in  what  particular 
manner  the  connection  shall  be  made  with  its  main  track,  but 
that  this  discretion  is  exhausted  after  the  completion  of  the 
switch  and  its  use  without  objection  for  a  number  of  years. 
Railroad  Co.  v.  SuflFem,  129  111.  274.  But  this  is  very  far 
from  holding  that  there  is  any  common-law  liability  to  main- 
tain a  side-track  forever  after  it  has  once  been  established. 
The  other  Illinois  oases  (Vincent  v.  Railroad  Co ,  49  111.  33 ; 
Chicago  &  N.  W.  Ry.  Co.  v.  People,  56  111.  365)  may  be  distin- 
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guished  in  the  same  way.  They  depended  on  statutory  obliga- 
tions, and  were  not  based  upon  the  common  law,  though  there 
are  some  remarks  in  the  nature  of  obiter  dicta  which  gives 
color  to  plaintiff's  contention.  But  it  will  be  seen  by  refer- 
ence to  Mr.  Justice  Gray's  opinion,  already  quoted  from,  that 
the  Illinois  cases  have  exercised  greater  power  than  most 
courts  in  controlling  the  discretion  of  railroads  in  the  con- 
duct of  their  business. 

In  Barre  E.  Co.  v.  Montpelier  &  W.  R.  Co.,  61  Vt.  1,  the 
question  was  one  of  condemnation.  The  law  forbade  one 
railroad  company  to  condemn  the  line  of  another  road,  and 
the  question  was  whether  the  side-tracks  of  the  railroad  com- 
pany which,  with  the  consent  of  the  owners  of  the  granite 
quarry,  ran  into  a  quarry  in  which  a  great  business  was  done, 
were  the  line  of  the  railroad  within  tne  meaning  of  the  stat- 
ute. It  was  held  that  they  were  so  far  as  to  impose  obliga- 
tions on  and  create  exemptions  in  favor  of  the  railroad  com- 
pany operating  the  side-tracks.  "We  may  concede,  for  the 
purpose  of  this  case,'  without  deciding,  that,  as  long  as  a 
railroad  company  permits  a  side-track  to  be  connected  with 
its  main  line  for  the  purpose  of  delivering  merchandise  in 
car-load  lots  to  the  owner  of  the  side-traclj,  the  obligation  of 
the  railroad  company  is  the  same  as  if  it  were  delivering  these 
cars  at  its  own  warehouse,  on  its  own  side-track.  But  this  we 
do  not  conceive  to  be  inconsistent  with  the  ri^ht  of  the  direc- 
tors of  the  railroad  company,  exercising  their  discretion  in 
the  conduct  of  the  business  of  the  company  for  the  benefit 
of  the  public  and  the  shareholders,  to  remove  a  side-track 
connection. 

The  recital  of  the  facts  in  the  petition  in  this  case  is  enough 
to  show  that  the  switch  connection  of  the  plaintiff  was  one  of 
f  pro^^l^l®  or  possible  danger  to  the  public  using 
petiuon"^^  *  the  railroad,  and  to  justify  its  termination  for  that 
reason.  It  was  made  on  a  high  fill,  on  the  approach 
to  a  bridge  across  a  stream,  and  the  switch-track  ran  on  to  a 
trestle  15  feet  above  the  ground,  and  terminating  in  the  air. 
Even  if  the  discretion  reposed  in  the  directors  to  determine 
where  switch  connections  shall  be  made  or  removed  were 
one  for  the  abuse  of  which  an  action  for  damages  would  lie, 
the  petition  would  be  defective,  because  it  does  not  attempt 
in  any  way  to  negative  the  dangerous  character  of  the  switch 
which  the  facts  stated  certainly  suggest  as  a  good  ground  for 
the  action  of  the  company  complained  of. 

2.  The  petition  makes  no  better  case  for  the  plaintiff  on 
the  theory  of  a  contract  than  on  a  common-law  liability.  It 
is  not  alleged  that  either  the  defendant  or  its  predecessor 
Agreed  to  keep  the  switch  in  the  main  line  for  any  definite  time, 
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or  that  either  expressly  agreed  to  keep  it  there  forever.  The 
plaintiOf  contends  that,  nothing  having  been  said  Absence  of 
as  to  the  time,  the  implication  is  that  the  switch  •sreement  to 
was  to  be  maintained  at  all  times,  i.e.  forever.  Jor^dlflnite^ 
Such  a  construction  is  quite  at  variance  with  the  time, 
views  of  the  supreme  court,  as  expressed  in  Texas  &  P.  Ey. 
Co.  V.  City  of  Marshall,  136  U.  S.  393.  In  that  case  the  city 
of  Marshall  filed  a  bill  in  equity  to  enforce  an  agreement  with 
the  railroad  company  under  which  it  had  given  the  railroad 
company  $300,000  in  county  bonds  and  66  acres  of  land  in  the 
city  limits,  and  the  company,  in  consideration  of  the  donation 
agreed  ''  to  permanently  establish  its  eastern  terminus  and 
Texas  office  at  the  city  of  Marshall,  and  to  establish  and  con- 
struct at  said  city  the  main  machine-shops  and  car-works  of 
said  railroad  company."  It  was  held  that  the  contract  on  the 
part  of  the  railroad  company  was  satisfied  and  performed 
when  the  company  had  established  and  kept  a  depot  and 
offices  at  Marshall,  and  set  in  operation  said  car-works  and 
machine-shops  there,  and  kept  them  going  for  eight  years, 
and  until  the  interests  of  the  railway  company  and  the  public 
demanded  a  removal  of  all  or  part  of  these  subjects  of  the 
contract  to  some  other  place ;  tnat  the  word  ^'  permanent,"  in 
the  contract,  was  to  be  construed  with  reference  to  the  sub- 
ject-matter of  the  contract,  and,  under  the  circumstances  of 
the  case,  it  was  complied  with  by  the  establishment  of  the 
shops,  with  no  intention  at  the  time  of  removing  or  abandon- 
ing them  ;  that  if  the  contract  were  to  be  interpreted  as  one 
to  maintain  forever  the  eastern  terminus  and  the  shops  and 
Texas  office  at  Marshall,  without  regard  to  the  convenience  of 
the  public,  it  would  become  a  contract  that  could  not  be  en- 
forced in  equity.  In  this  case,  Mr.  Justice  Miller,  speaking 
for  the  court,  and  referring  to  the  contract,  said :  '*  But  it  did 
not  amount  to  a  covenant  tnat  the  company  would  never  cease 
to  make  its  eastern  terminus  at  Marshall ;  that  it  would  for- 
ever keep  up  the  depot  at  that  place ;  that  it  would  for  all 
timo  continue  to  have  its  machine-shops  and  car-shops  there  ; 
and  that,  whatever  might  be  the  changes  of  time  and  cir- 
cumstances of  railroad  rivalry  and  assistance,  these  things 
alone  should  remain  forever  unchangeable.  Such  a  contract, 
while  we  do  not  say  that  it  would  be  void  on  the  ground  of 
public  policy,  is  undoubtedly  so  far  objectionable  as  obstruct- 
ing improvements  and  changes  which  might  be  for  the  public 
interest,  and  is  so  far  a  hindrance  in  the  way  of  what  might 
be  necessary  for  the  advantage  of  the  railroad  itself,  and  of 
me  community  which  enjoyed  its  benefits,  that  we  must  look 
the  whole  contract  over  critically  before  we  decide  that  it 
bears  such  an  imperative  and  such  a  remarkable  meaning." 
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In  the  light  of  this  construction  of  an  express  agreement  to 
locate  and  maintain  a  depot  permanently  at  a  town  on  the 
line  of  a  railroad,  it  would  seem  clear  that  we  should  not  im- 
ply in  a  contract  for  a  private  switch  connection  a  term  that 
it  shall  be  perpetual,  and  thus  forever  limit  the  discretion  of 
the  directors  to  deal  with  a  subject  which  may  seriously 
affect  the  convenience  or  safety  of  the  public  in  its  use  of  the 
road. 

The  judgment  of  the  circuit  court  is  afiSrmed,  with  costs. 


Union  Pacific  E.  Co. 

V. 

Eainey. 

(Colorado  Supreme  Court,  December  4,  1898.) 

RightSi  Duties,  and  Obligations  of  Railroad  Companies  Engaged  in  the 
Transportation  of  Live  Stoclci — A  railroad  compauy  engaged  in  the  trans- 
portation of  live  stock  for  hire  is  not  the  special  agent  of  the  owner,  but  is  a 
l^ommon  carrier,  having  the  same  rights  and  subject  to  the  same  duties  and 
obligations  as  a  common  carrier  of  goods. 

Liability  of  Railroad  Company  for  Injury  to  Stock  by  Defective  Car^ — 
The  selection  by  a  railroad  compauy  of  a  dangerous  and  unsafe  car  for  the 
transportation  of  live  stock  will  render  it  liable  for  injuries  to  the  stock 
because  o'  the  defective  coqdition  of  such  car. 

Effect  of  Failure  of  Shipper  to  Notice  Defect  in  Car. — The  failure  of  a 
shipper  to  notice  a  defect  not  easily  recognized,  and  consisting  of  apertures 
so  large  as  to  permit  the  feet  of  horses  to  ^o  through,  is  not  such  negli- 
gence as  will  preclude  a  recovery  by  the  shipper  for  injuries  to  the  horses 
by  reason  of  their  getting  their  feet  through  and  being  unable  to  withdraw 
them. 

Right  of  Carrier  to  Limit  its  Liability  for  Fraud,  Negligence,  etc. — A 
common  carrier  cannot  divest  itself  of  liability  either  by  special  contract 
or  notice  where  damage  or  loss  sustained  results  from  its  fraud,  negligence, 
or  misfeasance. 

Appeal  from  Arapahoe  county. 

Action  for  injuries  to  horses  while  in  transit  from  Kansas 

City  to  Denver,  over  defendant's  railroad.      Judgment  for 

plaintiffs    for    $500.      Defendant    appeals.      The 

*^ '       '      plaintiffs  in  their  complaint  allege  that  defendant 

was  a  common  carrier  for  hire  and  as  such  received  from 

plaintiffs  19  horses  which,  for  a  valuable  consideration,  it 
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undertook  to  carry  and  safely  transport  to  the  city  of  Denver, 
in  the  state  of  Colorado ;  that  defendant  carelessly  and  neg- 
ligently, without  giving  plaiutiflFs  an  opportunity  to  inspect 
the  same,  furnished  a  car  for  the  transportation  of  said  horses 
which  was  not  suitable  for  the  carriage  of  horses  and  was 
defective  and  unsafe ;  that,  as  a  result  of  defendant's  negli- 
gence, said  horses  were  damaged  in  the  sum  of  $1997. 

The  first  defense  consists  of  a  general  denial. 

The  second  defense  alleges  that  at  the  time  of  delivery  of 
the  horses  to  defendant  plain tiflf  Rainey  was  in  possession 
thereof  and  applied  to  defendant,  as  a  common  carrier,  to 
transport  the  same  to  Denver,  Colo.;  that  then  and  there  a 
special  contract  was  entered  into  between  Bainey,  acting  for 
himself  and  his  coplaiutiff,  and  the  defendant  company, 
whereby,  for  a  certain  reducod  rate,  the  defendant  company 
was  released  from  all  liabilities  not  resulting  from  defective 
trucks,  wheels,  or  axles. 

Teller  &  Orahood  and  (7.  M.  KendaU,  for  appellant. 

S.  L,  Carpenter,  for  appellees. 

Hayt,  C.J.  (after  the  foregoing  statement). — The  negligence 
complained  of  as  having  caused  the  injury  to  the  horses  in 
question  consisted  in  the  defendant  furnishing  an  unsuitable 
car,  as  it  is  claimed,  for  the  transportation  of  the  horses. 
The  particular  defect  in  the  car  pointed  out  is  that  the  slats 
upon  the  side  of  the  car  were  too  far  apart,  leaving  the  aper- 
tures so  large  as  to  permit  the  horses'  feet  to  be  protruded 
through  the  slats ;  that  as  a  result  of  this  defect  the  horses'  feet 
were  protruded  between  the  slats  and,  being  unable  to- with- 
draw them,  they  were,  as  a  result,  thrown  down  and  trampled 
Tipon  by  the  others.  The  testimony  tends  to  show  that,  in 
the  manner  indicated,  four  horses  received  fatal  injuries, 
while  others  were  badly  disabled.  The  evidence  further 
shows  that  the  car  was  so  unsuitable  to  the  transportation  of 
horses  that  it  was  side-tracked  by  the  defendant  company  at 
the  station  of  Ellis,  on  the  route  between  Kansas  City  and 
Denver,  the  horses  removed  from  the  car,  and  the  car  re- 
paired, occasioning  a  delay  of  24  hours,  during  which  time 
the  horses  were  exposed  to  a  beating  rain-storm,  causing  ad- 
ditional damage. 

The  case  was  tried  to  the  court  without  the  intervention  of 
a  jury,  and,  while  there  is  some  conflict  in  the  evidence,  we 
must  upon  this  review  assume,  in  support  of  the  judgment  of 
the  district  court,  that  the  facts  alleged  by  the  complaint 
were  suflSciently  established  by  the  evidence. 

As  to  whether  a  railroad  company  transporting  animals  is 
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to  be  treated  as  a  common  carrier,  and  not  as  the  special 
agent  of  the  owner,  is  a  question  about  which  much 
Beutionof  j^ag  been  written,  and  some  diversity  of  opinion 
stocViiBd  ^*  exists.  In  earlier  times,  when  the  common  law 
owner.  with  reference  to  common  carriers  had  its  birth  in 

England,  there  was  in  existence  no  suitable  method 
of  transporting  live  stock,  and  upon  this  is  largely  founded 
the  doctrine  of  the  English  courts  that  railroad  companies 
are  not  to  be  considered  as  common  carriers  of  live  stock. 
This  doctrine  has  led  to  the  announcement  of  similar  con- 
clusions by  some  of  the  courts  in  this  country.  However, 
we  think  the  decided  weight  of  authority  and  reason  is  in 
support  of  the  opposite  conclusion. 

In  our  judgment,  no  good  reason  can  be  found  in  support 
of  the  conclusion  that  railroad  companies  are  common  car- 
riers of  the  innumerable  articles  received  and  transported 
daily,  which  does  not  apply  to  the  transportation  of  live  stock. 
In  this  country  the  live-stock  business  is  one  of  the  most  im- 
portant with  which  we  have  to  deal.  The  boundless  prairies 
of  the  west  are  the  home  of  vast  herds  of  horses,  cattle,  and 
other  animals.  For  the  support  of  this  industry,  a  market  for 
the  stock  must  be  found.  This  market  is  usually  found  in  dis- 
tant parts,  where  the  country  is  more  densely  populated,  and 
from  the  business  thus  furnished  railroad  companies  derive  a 
large  part  of  their  revenue.  The  rights  and  franchises  which 
have  been  so  freely  extended  to  the  railroad  companies  were 
upon  the  condition  that  they  should  be  common  carriers  of 
passengers  and  merchandise,  and  we  see  no  reason  why  an 
exception  should  be  made  against  live  stock. 

Mr.  Hutchinson,  in  his  excellent  work  on  Carriers,  as  a  result 
of  a  review  of  the  authorities  upon  the  subject,  has  made  cer- 
tain  deductions,  which  are  so  tersely  and  cogently  stated  by 
the  eminent  author  that  we  shall  quote  and  adopt  them,  with- 
out undertaking,  in  this  opinion,  to  analyze  the  authorities, 
upon  which  they  are  based  :  "  The  carrier  of  living  animals  as 
freight  is  therefore  to  be  regarded  as  a  common  carrier  as  to 
such  freight,  and  not  as  a  special  agent  of  the  owner  for  their 
transportation,  as  has  been  sometimes  contended.  But,  as  the 
law  has  introduced  by  implication  into  every  contract  for  the 
carriage  of  goods  an  exception  to  the  carrier's  liability  in  cases 
where  the  loss  of  them,  while  in  his  charge,  has  been  occa- 
sioned by  the  act  of  God,  or  of  the  public  enemy,  or  by  their 
own  decay  from  an  inherent  infirmity,  or  by  the  fault  of  the 
owner  himself,  so  it  haa,  from  the  necessity  and  justice  of  the 
case,  introduced  an  exception  in  favor  of  the  carrier  of  live 
stock,  of  accountability  for  its  loss  or  injury  resulting  from  its 
own  uncontrollable  vicious  propensities,  and  the  damages  in- 
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cident  to  its  carriage  from  its  inherent  natural  character/' 
Hutch.  Carr.  (2d  Ed.)  §  222. 

In  support  of  the  author's  conclusion  that  a  railroad  com- 
panj  engaged  in  the  transportation  of  live  stock  is  a  common 
carrier  of  such  stock,  the  following  cases,  among  the  many 
which  may  be  found,  are  cited ;  Welsh  v.  Bailroad  Co.,  10 
Ohio  St.  65;  Moulton  v.  Railway  Co.,  31  Mhin.  85,  12  Am.,& 
Eug.  R.  Cas.  13 ;  Ormsby  v.  Railroad  Co.,  2  McCrary,  49,  4 
Fed.  Rep.  706 ;  Railway  Co.  v,  Reynolds,  8  Kan.  623  ;  Railroad 
Co.  V,  Pratt,  22  Wall.  123 ;  Lawson,  Cont.  §  137 ;  McFadden 
V,  Railway  Co.,  92  Mo.  343,  30  Am.  &  Eng.  R.  Cas.  17. 

A  common  carrier  is  bound  to  furnish  suitable  vehicles  for 
the  transportation  of  such  freight  as  he  undertakes  to  carry, 
and  if  he  fails  to  do  this,  and  injury  results  from  Dai]roreai> 
such  failure,  he  is  liable.     It  has  been  said,  how-  "-t^"- to  ftamisii 
ever,  that  when  the  shipper  assists  in  loading  live  pJiuJ^of*"^ 
stock  of  his  own  without  objection  to  the  car  at  the  shipper  to 
time,  he  cannot  afterwards  recover  for  an  injury  re-  »«*'«•  defect, 
suiting  from  a  defect  in  the  car  apparent  to  him.    Ror.  R.  R. 
p.  1307. 

In  support  of  the  text  the  author  cites  Betts  v.  Trust  Co., 
21  Wis.  81 ;  Railway  Co.  v.  Van  Dresar,  22  Wis.  511 ;  Rail- 
road  Co.  v.  Dunbar,  20  111.  623  ;  Railroad  Co.  v.  Whittle,  27 
Ga.  535.  The  conclusions  reached  in  all  the  above  cases  are 
based,  to  a  large  extent,  upon  the  holding  of  the  courts  in  the 
particular  states  that  railroad  companies  are  not  common  car- 
riers of  live  stock,  or  that  the  obligation  of  the  common  car- 
rier did  not  rest  upon  the  company  in  the  particular  case  be- 
fore the  court. 

Aside  from  this,  in  Betts  v.  Trust  Co.,  suprc^  the  negligence 
complained  of  consisted  in  the  unsafe  condition  of  the  door  of 
the  .car  containing  the  animals.  The  owner  himself,  having 
loaded  the  car,  knew  of  the  condition  of  the  door,  and  did  not 
inform  the  company,  which  was  ignorant  of  the  fact.  Under 
these  circumstances,  it  was  held  that  the  owner  could  not  re- 
cover for  injuries  received  by  the  cattle  in  escaping  from  the 
car  in  consequence  of  such  defect ;  that  it  was  attributable  to 
his  own  negligence. 

In  Railway  Co.  v.  Van  Dresar,  supra,  the  plaintiff  loaded 
the  cattle  injured  in  a  tight  box-car,  instead  of  the  ordinary 
cattle-car,  and  the  court  held  that  he  could  not  recover  for 
losses  resulting  from  his  own  negligence.  The  decision  also 
rests  to  some  extent  upon  a  special  contract.  In  the  Illinois 
case  the  cars  were  hired  from  the  railroad  company,  to  be 
laden  as  the  hirer  chose,  and  the  court  held  that  the  company 
did  not  incur  any  risk  as  to  the  mode  adopted  by  him  in  load- 
ing the  cars. 

61  A.  &  B.  R.  Cos.— 20 
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In  the  Georgia  case  it  was  held  that,  if  the  railroad  company 
hires  cars  to  a  shipper  absolutely,  he  cannot  look  to  the  com- 
pany, as  a  common  carrier,  for  damages,  in  case  of  injury  to 
his  property.  The  case  is  hardly  in  point  in  support  of  the 
text  of  the  author,  the  facts  being  that  the  plaintiff  loaded  two 
cars  with  hogs.  The  agent  of  the  railroad  company  promised 
that  he  would  put  slats  across  the  doors.  This  the  agent  did 
not  do,  and  the  court  held  that,  if  the  damage  to  the  hogs  was 
attributable  to  such  omission,  the  railroad  company  was 
liable  for  a  breach  of  this  contract.  It  was  urged  in  defense 
that  as  plaintiff  was  present,  and  acquiesced  in  the  manner  in 
which  the  hogs  were  secured,  he  was  guilty  of  contributory 
negligence,  and  could  not  recover.  As  a  reason  for  rejecting 
this  defense,  the  court  stated  that  it  was  apparent  that  the 
owner  acquiesced  temporarily  in  the  manner  in  which  the 
doors  were  closed,  relying  upon  the  agent  to  fulfill  his  prom- 
ise to  have  them  properly  slatted.  At  most,  it  is  but  a  nega- 
tive authority  in  support  of  the  text. 

In  all  the  foregoing  cases,  it  expressly  appears  that  the 
plaintiff  had  knowledge  of  the  particular  defect  which  was  the 
proximate  cause  of  the  injury,  while  the  proof  in  this  case  ex- 
pressly negatives  the  knowledge  on  the  part  of  these  plaintiffs 
of  the  defect  to  which  the  injury  in  this  case  is  attributable. 
Plaintiff  Kainey  was  the  only  witness  examined  upon  this 
point,  his  coplaintiff  not  being  present  at  the  time  of  the  ship- 
ment. He  says :  "  When  I  saw  the  car,  I  objected  to  it. 
*  *  *  My  objection  to  the  car  was  that  it  was  too  low,  and 
was  a  bad  car  generally.  »  *  *  I  didn't  notice  the  slats. 
I  never  had  a  horse  get  his  foot  in  there  before,  and  I  did  not 
notice  that."  Plaintiffs  are  not  brought  within  the  rule  given 
by  Mr.  Rorer.  If,  with  knowledge  of  the  particular  defect 
relied  upon  to  charge  the  defendant,  they  had  accepted  the 
car,  a  different  case  would  have  been  presented.  Even  under 
such  circumstances,  there  is  excellent  authority  in  support  of 
the  liability.  Railroad  Co.  v.  Pratt,  supra.  The  defect  was 
one  not  easily  recognized. 

The  selection  of  the  car  was  entirely  with  the  railroad  com- 

f)any,  and  plaintiffs  had  a  right  to  assume  that  it  was  suitable 
or  the  purposes  for  which  it  was  furnished,  and  the  company 
cannot  be  allowed  to  escape  responsibility  for  its  own  neg- 
ligence upon  the  plea  that  plaintiffs  should  have  noticed  the 
defect,  and  rejected  the  car. 

It  is  contended  that,  under  the  written  contract,  defendant 
is  expressly  relieved  from  liability.  Whether  a  common  car- 
rier can,  by  contract,  provide  against  liability  for  his  negli- 
gence, is  a  question  that  has  occasioned  much  discussion. 
Whatever  may  be  the  result  of  judicial  decision  elsewhere,  in 
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this  state  the  rule  denying  the  right  is  firmly  established. 
In   Transportation  Co.  v,  Cornforth,  3  Colo.  280, 
Thatgheb,  C. J.,  says  :   "  The  doctrine  that  a  com-  LimitatioB  cr 
inon  carrier  cannot  divest  himself  of  liability  either  "•kiiitj. 
by  special   contract  or  notice,  where   damage  or 
loss  results  from  his  fraud,  negligence,  or  misfeasance,  may 
now  be  considered  as  well  established  in  this  country.*'     See 
also  Carr  v.  Schafer,  15  Colo.  48 ;  EailroadCo.  v.  Pratt,  supra; 
Moulton  V,  Bailway  Co.,  supra. 

The  judgment  of  the  district  court  will  be  affirmed. 

Carriers  of  Live  Stock  Generally. — See  notes  18  Am.  &  Eng.  R.  Cas.  534; 
16  Am.  &  Eng.  R.  Cas.  152;  7  Am.  &  Eng.  R.  Cas.  389;  3  Am.  &  Eng.  R. 
Cas.  489-;  35  Am.  &  Eng.  R.  Cas.  615  and  692. 

Duty  of  Carrierto  Furnish  Proper  Facilities  for  Transportation — Defect- 
ive Cars — Notice  to  Shipper. — See  Coupland  v.  Housatonic  R.  Co.  (Conu.), 
380  and  note  395;  Western  liailway  of  Alabama  (Ala.),  45  Am.  &  Eng.  R. 
Cas.  358,  and  note,  367. 

Limitation  of  Liability  by  Carriers  of  Live  Stock. — See  Johnstone  v,  Rich- 
mond &  Danville  R.  Co.  (S.  Car.),  55  Am.  &  Eng.  R.Co.  346  and  note  353; 
Alairv.  Northern  Pacific  R.  Co.  (Minn.),  Id.  357;  Georgia  Railroad  &  Bank- 
ing Co.  V.  Reid  (Ga.), /d  363;  Louisville  &  Nashville  I^.  Co.  v.  Sowell 
(Tenn.),  49  Am.  &  Eng.  R.  Cas.  166,  and  note,  169. 

Unsafe  and  Defective  Cars — Duty  of  Company  to  Furnish  Seasonably  Sdfe 
Cars — Vicious  Animals. — In  Betts  t?.  Chicago,  R.  L&  P.  R.  Co.  (Iowa,  Oct* 
22,  1894),  60  N.  W.Hep.  623,  it  was  held  that  a  railroad  company  is  bound 
to  provide  a  reasonably  safe  car  for  the  transportation  of  live  stock,  having 
in  view  such  conduct  as  is  usual  or  ordinary  for  the  animals,  even  though 
such  conduct  might  be  the  result  of  their  natural  propensities,  and  that  the 
company  would  be  liable  for  damages  resulting  from  neglect  to  provide 
such  a  car,  but  if  such  a  car  was  provided  and  the  animals  were  injured  be- 
cause of  their  natural  propensity  to  kick  or  otherwise  act,  there  could  be 
no  recovery. 

In  Selby  v,  Wilmington  &  W.  R.  Co.  (N.  Car.,  Oct.  17, 1893),  18  S.  E.  Rep. 
88,  it  was  held  that  while  it  may  be  the  duty  of  carriers  which  undertakes 
to  transport  live  stock,  to  provide  cars  strong  enough  to  transport  animals 
that  are  ordinarily  unruly,  the  law  does  not  impose  upon  them  the  duty  of 
detecting  such  animals  as  are  vicious,  and  of  acting  accordingly,  but  the 
Tehicle  furnished  must  be  suitable  for  the  safe  conveyance  of  animals  of  the 
class  although  it  is  not  required  that  it  shall  be  strong  enough  to  withstand 
the  struggles  of  some  of  that  class  that  may  be  not  only  unruly,  but  vicious. 

W7uU  Constitutes  a  Safe  Car — Inability  to  Withstand  Slight  Kicks. — In 
Betts  V.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa,  Oct.  22,  1894),  60  N.  W.  Rep. 
623,  it  was  held  that  a  car  the  sides  of  which  are  so  constructed  that  a 
slight  kick  from  a  horse  or  mule  will  break  them  is  not  a  suitable  car  for 
the  transportation  of  such  animals.  The  court  said:  **The  grounds  of 
recovery,  as  stated  in  the  third  count,  are  that  the  car  '  was  unfit  for  the 
purposes  of  shipping  stock,  by  reason  of  its  weakness  and  unfitness.'  The 
following  instructions  are  made  a  ground  of  complaint:  *  It  was  the  duty 
of  the  defendant  railway  company  to  provide  a  suitable  car  and  one  of 
sufiScrent  strength  for  the  purpose  of  shipping  mules  and  horses;  and  if  the 
defendant  failed  to  do  so,  and,  by  reason  of  such  failure  or  neglect,  some 
of  the  animals  shipped  in  said  car  were  injured,  the  defendant  is  liable  for 
the  injury  caused  thereby  to  said  animals.  When  a  railway  company 
undertakes  to  carry  horses  and  mules,  they  are  bound  to  furnish  such  cars 
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as  are  strong  enough  to  hold  such  animals  from  injuring  themselves  by 
reason  of  the  weakness  of  such  car;  and  if  you  find  the  car  was  broken  in 
which  the  stock  of  plaintiff  was  shipped  from  Des  Moines,  and  that  same 
was  broken  by  the  ordinary  acts  and  usual  conduct  of  such  stock  when 
carried  on  cars  on  a  railway,  then,  as  to  this  issue,  you  will  find  for  plaint- 
iff/ Defendant  asked  instructions  embodying  the  rule  that  if  the  car  was 
reasonably  safe  for  the  purpose  of  carrying  stock,  and  that  the  *  stock,  by 
reason  of  fear,  anger,  excitement,  or  from  any  other  cause  in  the  nature  of 
the  animal  to  kick,  did  kick,  and  break  holes  in  the  sides  of  the  car, 
whereby  some  of  the  legs  of  the  animals  were  skinned,  and  they  injured 
themselves  from  their  own  vicious  natures,  *  ♦  *  without  fault  or  negli- 
gence on  the  part  of  defendant,*  it  would  not  be  liable.  Properly  con- 
sidered} we  do  not  think  there  is  an  essential  difference  between  the  rule 
asked  and  the  one  given.  We  understand  the  rule  to  be  that  the  company 
must  provide  a  reasonably  safe  car  for  the  transportation  of  stock,  and 
that  when  a  car  is  provided,  and  stock  is  injured  because  of  its  viciousness 
or  disposition  to  kick  or  otherwise  so  act  as  to  injure  itself,  or  one  animal 
injures  another,  where  the  injury  is  not  a  result  of  neglect  on  the  part  of 
the  company  to  properly  care  for  the  stock,  the  company  is  not  liable. 
This  is  the  rule  of  McCoy  v.  Railway  Co.,  44  Iowa,  424 ;  Kinniak  v.  Railway 
Co.,  69  Iowa  665,  27  Am.  &  £ng.  R.  Cas.  55.  It  is  not,  however,  to  be 
understood  that  a  reasonably  safe  car  is  one  that  will  merely  hold  or  con- 
fine the  stock  for  transportion,  but  it  must  be  a  car  reasonably  safe  for 
transportating  the  stock  without  injury  from  any  causes  that  should  be 
reasonably  anticipated. 

**  In  Einnick  v.  Railway  Co.,  aupra,  the  McCoy  Case  is  referred  to,  and 
the  rule  is  announced  *'that,  when  the  cause  of  damage  for  which  recom* 
pense  is  sought  is  connected  with  the  character  or  propensities  of  the 
animals  undertaken  to  be  carried,  the  ordinary  responsibility  of  the  carrier 
does  not  attach.'  Appellant  relies  on  this  rule,  and  insists  that  the  com- 
pany was  not  required  to  furnish  a  car  in  which  the  animals  would  not  be 
injured  by  kicking,  because  the  damage  is  the  result  of  the  character  or 
propensities  of  the  animals  to  kick.  That  is  giving  to  the  rule,  as  an- 
nounced, to6  broad  a  construction.  The  facts  of  the  cases  in  which  the 
rule  has  been  announced  indicate  very  fairly  its  intended  scope.  It  is 
surely  not  to  be  thought  that  if  a  car  is  so  constructed  that  stock,  from  its 
natural  disposition  to  crowd,  should  be  injured  because  of  a  manifestly 
faulty  construction  of  the  sides  of  a  car,  the  company  would  not  be  liable. 
Such  a  rule  would  not  be  contended  for;  and  it  will  be  conceded,  we  think^ 
that  the  company,  in  the  construction  of  its  cars  for  such  a  purpose,  must 
have  in  mind  that  stock  so  confined  are  likely  to  crowd  and  be  forced 
against  the  sides  of  a  car,  and  it  must  so  construct  its  cars  as  to  avoid  un- 
necessary injury.  If  this  is  correct,  the  literal  application  of  the  rule  as 
claimed  oy  appellant  cannot  obtain,  and  it  certainly  should  not.  Horses 
and  mules,  when  thus  confined,  may  not  be  as  likely  to  kick,  as  to  crowd, 
but  we  cannot  say  that  it  is  not  usual  for  them  to  both  crowd  and  kick,  at 
least  to  some  extent." 

^  Defect  not  Contributing  to  Injury — Objections  to  Car  by  Shipper, — In  Illinois 
Central  R.  Co.  v.  Scruggs,  69  Miss.  418,  which  was  an  action  to  recover  for 
injuries  to  horses  alleged  to  have  been  sustained  by  the  negligence  of  the 
carrier  it  appeared  that  the  car  in  which  the  horses  were  injured  was  the 
same  in  which  they  had  been  carried  by  a  connecting  line,  and  it  was  held 
that  the  mere  fact  that  the  shipper  had  made  some  objection  to  the  car 
because  the  slats  were  too  far  apart  was  not  sufilcient  to  show  that  the 
cars  were  unsafe,  in  the  absence  of  any  showing  or  suggestion  that  the  sup- 
posed defect  contributed  at  all  to  the  injury,  and  where  the  transportation 
appeared  to  have  been  prudently  and  speedily  made,  and  all  reasonable 
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opportunities  given  for  feeding  and  resting  the  animals,  which  opportuni- 
ties were  fully  availed  of. 

Competency  of  WitneM  as  to  Sufficieney  of  Cars, — In  Betts  t>.  Chicago,  R,* 
I.  &  P.  R.  Co.  (Iowa,  Oct.  22,  1894),  60  N.  W.  Rep.  623,  it  was  held  that  a 
person  familiar  with  the  shipping  of  stock  in  stock-cars,  having  had  per- 
sonal experience  in  that  connection  for  about  nine  years,  was  competent  to 
testify  as  to  whether  or  not  a  certain  car  was  sufficient  and  suitable  to  hold 
horses.  The  court  said:  '*It  is  ursed  that  it  was  error  to  permit  the  an- 
swer. We  do  not  think  so.  The  daim  is  that  it  was  stating  a  conclusion, 
BO  as  to  bring  it  within  the  rule  of  Curl  f>.  Railway  Co.,  63  Iowa,  417,  11 
Am.  &  £ng.  R.  Cas.  85;  16  Am.  &  Bng.  R.  Cas.  879.  Barnes  o.  Town  of 
Kewton,  46  Iowa,  567;  and  Spears  «.  Town  of  Mt.  Ayr.,  66  Iowa,  721.  In 
two  of  the  cited  cases  it  was  held  that  it  was  not  competent  for  a  witness 
to  state  a  conclusion  as  to  whether  or  not  a  sidewalk  was  dangerous,  but 
that  the  facts  should  be  stated,  and  leave  the  conclusion  to  the  jury.  In 
the  other  case  an  important  issue  was  as  to  whether  or  not  a  conductor 
allowed  a  passenger  reasonable  time  in  which  to  pay  his  fare  before  eject- 
ing him  from  the  car;  and  it  was  held  that  the  conductor  as  a  witness, 
could  not  state  the  conclusion  that  he  did  give  such  time.  In  those  cases, 
when  the  facts  were  stated,  the  jury  could  as  well  find  the  conclusion  as 
the  witness  could  form  one  from  his  knowledge  of  the  facts;  for,  with 
the  facts  known,  no  particular  experience,  skill  or  knowledge  was  neces- 
sary to  reach  the  conclusion.  But  the  character  of  a  car  that  will  meet  the 
requirements  for  shipping  stock  is  to  be  known  from  experience  or  obser- 
vation as  to  what  will  meet  the  test.  To  reach  such  a  conclusion,  one 
should  have  knowledge  of  the  usual  habits  of  stock  when  confined  in  cars, 
and  what  kind  of  cars  have  and  have  not  proved  sufficient  for  such 
purposes." 

Jhromiee  of  Jury  as  to  Negligent  Construction  of  Stall  in  Car, — In  Arm- 
strong v.  United  States  Exp.  Co.,  159  Pa.  St.  640,  it  was  held  that  where 
the  evidence  is  conflicting  as  to  the  alleged  negligence  of  an  express  com- 
pany in  the  construction  of  a  stall  <^a  a  car  for  occupation  by  a  horse  during 
transportation,  the  question  is  for  the  jury. 


Newport  News  &  Mississippi  Valley  Co. 

v.. 
United  States. 

(United  States  Circuit  Court  of  Appeals,  Qth  Circuit,  April  3,  1894,  61  Fed. 

Hep.  488.) 

Construction  of  Statute  Requiring  Carriers  to  Unload  Live  Stock  for 
Rett,  Food,  and  Water.— Section  4386,  Rev.  Stat.  U.  S.  which  provides 
that  railroad  companies  engaged  in  the  transportation  of  live  stock  from 
one  state  to  another  shall  not  transport  such  stock  for  a  longer  period 
than  28  consecutive  hours  without  unloading  for  rest,  water,  and  feeding 
for  a  period  of  at  least  five  hours,  unless  prevented  by  storm  or  other  acci- 
dental causes,  contemplates  relief  of  the  transporting  company,  only  when 
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it  is  prevented  from  complying  with  the*  act  by  the  unavoidable  result  of  a 
Btorm  or  by  other  unavoidable  accidental  causes,  but  does  not  exonerate  it 
where  the  failure  to  comply  is  because  of  an  accident  due  to  its  own  negli- 
gence. 

Ik  error  to  the  United  States  court  for  the  district  of  Ken- 
tucky. 

Hdrnes  Cummina^  for  plaintiff  in  error. 
Geo,  W,  Jolly i  for  the  United  States. 

Before  Taft  and  Lurton,  Circuit  Judges,  and  Eet,  District 
Judge. 

LuRTON,  Circuit  Judge. — This  was  a  suit  by  the  United 
States  to  recover  from  the  Newport  News  &  Mississippi  Val- 
ley Company  the  statutory  penalty  imposed  by  sections  4386, 
4387,  and  4388  of  the  Bevised  Statutes  of  the  United  States 
for  the  detention  of  cattle  while  being  transported 
"*  *  over  appellant's  line  of  railroad,  for  a  longer 
period  than  28  consecutive  hours,  without  being  unloaded 
for  rest,  food,  and  water.  There  was  a  verdict  of  guilty, 
from  which  the  railroad  company  has  appealed.  The  statute 
involved  is  as  follows  :  "  Sec.  4386.  No  railroad  company 
within  the  United  States  whose  road  forms  any  part  of  a  line 
of  road  over  which  cattle,  sheep,  swine,  or  other  animals  are 
conveyed  from  one  state  to  another,  or  the  owners  or  masters 
of  steam,  sailing,  or  other  vessels,  carrying  or  transporting 
cattle,  sheep,  swine,  or  other  animals  from  one  state  to 
another,  shall  confine  the  same  in  cars,  boats,  or  vessels  of 
any  description  for  a  longer  period  than  twenty-eight  consec- 
utive hours,  without  unloading  the  same  for  rest,  water,  and 
feeding,  for  a  period  of  at  least  five  consecutive  hours,  unless 
prevented  from  so  unloading  by  storm  or  other  accidental 
causes.  In  estimating  such  confinement,  the  time  during 
which  the  animals  have  been  confined  without  such  rest  on 
connecting  roads  from  which  they  are  received  shall  be 
included,  it  being  the  intent  of  this  section  to  prohibit  their 
continuous  confinement  beyond  the  period  of  twenty-eight 
hours,  except  upon  contingencies  hereinbefore  stated.  Sec. 
4387.  Animals  so  unloaded  shall  be  properly  fed  and 
watered,  during  such  rest,  by  the  owner  or  person  having  the 
custody  thereof,  or  in  case  of  his  default  in  so  doing,  then  by 
the  railroad  company  or  owners  or  masters  of  boats  or  ves- 
sels transporting  the  same,  at  the  expense  of  the  owner  or 
person  in  custody  thereof ;  and  such  company,  owners,  or 
masters  shall,  in  such  case,  have  a  lien  upon  such  animals 
for  food,  care,  and  custody  furnished,  and  shall  not  be  liable 
for  any  detention  of  such  animals.     Sec.  4388.    Any  com- 
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panj,  owner,  or  custodian  of  such  animals  who  knowingly 
and  willingly  fails  to  comply  with  the  provisions  of  the  two 
preceding  sections  shall,  for  every  such  failure,  be  liable  for 
and  forfeit  and  pay  a  penalty  of  not  less  than  one  hundred 
nor  more  than  five  hundred  dollars.  But  when  animals  are 
carried  in  cars,  boats,  or  other  vessels  in  which  they  can  and 
do  have  proper  food,  w^ater,  space,  and  opportunity  to  rest, 
the  provisions  in  regard  to  their  being  unloaded  shall  not 
apply." 

The  district  judge  charged  the  jury,  in  substance,  that  if 
they  found  that  the  live  stock  had  been  confined  on  the  cars 
of  the  appellant  company  for  a  longer  period  than  28  consec- 
utive hours,  without  being  unloaded  for  rest,  food,  and  water, 
it  would  be  no  defense  that  such  confinement  had 
been  caused  by  an  accident  to  the  train,  due  to  CoBttrvetioa 
negligence.  The  case  must  turn  upon  the  correct-  »' rt»t"t«. 
ness  of  this  charge.  Was  the  appellant  "  pre- 
vented from  unloading  by  storm  or  other  accidental  causes  ?  " 
If  so,  then  the  penalt}'  has  not  been  incun*ed.  The  conten- 
tion of  counsel  for  appellant  is  that  the  excuse  for  overcon- 
finement  specified  in  the  act,  "storm,'*  is  one  of  a  class 
within  what  the  law  regards  as  an  "  act  of  God,*'  against 
which  a  commoix  carrier  does  not  insure,  and  that  congress 
has  to  that  class  added  another  of  a  different  character, 
described  as  "  other  accidental  causes  ; "  that  the  use  of  the 
disjunctive  "  or,"  after  "  storm,"  indicates  a  purpose  to 
except  detentions  due  to  causes  not  the  act  oi  God,  and 
described  by  the  term  "  accidental ; "  that  this  construction 
finds  support  in  section  4388,  which  imposes  the  penalty  only 
upon  such  carriers  as  "  knowingly  and  willingly  "  fail  to 
comply  with  the  requirements. 

This  reasoning,  while  plausible,  is  not  satisfactory.  To 
yield  to  it  would  emasculate  a  statute  having  a  most  humane 
object  in  view.  Congress  did  not  mean  that  simply  because 
the  carrier  had  encountered  a  storm,  therefore  he  should  be 
excused.  *  It  must  appear  that  the  storm  "  prevented  "  obedi- 
ence. The  storm  could  not  be  prevented.  Its  consequences 
mav  be  avoided  or  mitigated  by  the  exercise  of  diligence.  If, 
with  all  reasonable  exertion,  a  carrier  is  unable,  by  reason  of 
a  storm,  to  comply  with  the  law,  then  he  has  been  unavoid- 
ably "  prevented '  from  obeying  the  law.  If,  notwithstand« 
ing  the  storm,  he  could  by  due  care  have  complied  with  the 
law,  then  he  is  at  fault,  because  **  his  own  negligence  is  the 
last  link  in  the  chain  of  cause  and  effect,  and  in  law  the 
proximate  cause  "  of  the  failure  to  comply  with  the  law. 
Therefore,  to  avail  himself  of  the  excuse  of  "  storm,"  the 
carrier  must  show,  not  only  the  fact  of  a  storm,  but  that  with 
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due  care  he  was  "  preyented/'  as  an  anayoidable  result  of  the 
storm,  from  complying  with  the  law.  We  can  reach  but  one 
conclusion  as  to  the  meaning  of  congress  by  the  expression 
"  other  accidental  causes." 

If  the  storm  is  no  excuse,  unless  its  unavoidable  effect  was 
to  prevent  compliance,  then  it  follows  that  no  other  acci- 
dental causes  would  be  an  excuse,  unless  that  cause  and  its 
effect  are  likewise  unavoidable.  The  meaning  of  the  general 
words,  **  other  accidental  causes,"  must  be  ascertained  by 
referring  to  the  preceding  special  words.  The  rule  "  noscitur 
asodis''  is  clearly  applicable.  A  storm  is  unavoidable,  in 
the  sense  that  it  cannot  be  prevented.  "Other  accidental 
causes  "  must  be  taken  to  mean  other  unavoidable  accidental 
causes.  An  effect  attributable  to  the  negligence  of  the 
appellant  is  not  an  unavoidable  cause.  The  negligence  of 
the  carrier  was  the  cause ;  the  unlawful  confinement  and 
unreasonable  detention,  but  an  effect  of  that  negligence. 
What  is  an  inevitable  or  unavoidable  accident  has  been  very 
thoroughly  considered  by  this  court  in  the  case  of  Weeks  v. 
Transit  Co.,  61  Fed.  Bep.  120.  It  was  there  said  that  an 
inevitable  accident — "  Was  an  occurrence  which  could  not  be 
avoided  by  that  degree  of  prudence,  foresight,  care,  and  cau* 
tion  which  the  law  requires  of  every  one  under  the  circum- 
stances of  the  particular  case."  Again,  we  said  :  "  An  acci- 
dent is  said  to  oe  inevitable  when  it  is  not  occasioned  in  any 
degree,  either  remotely  or  directly,  by  the  want  of  such  care 
and  skill  as  the  law  holds  every  man  bound  to  exercise." 

These  definitions  apply  to  an  unavoidable  accident,  which 
is,  in  the  sense  of  the  law,  an  inevitable  occurrence,  as 
defined  in  that  case,  and  those  cited  therein.  If  the  accident 
was  one  which  might  have  been  avoided  by  due  care,  then 
the  carrier  must  be  taken  to  have  contemplated  the  reason- 
able consequences  of  his  own  negligence.  In  this  sense,  he 
may  be  said  to  have  "knowingly  and  willingly"  failed  to 
comply  with  the  requirements  oi  the  law.  If  he  was  not 
prevented  by  lawful  excuse,  he  has  knowingly  and  willingly 
failed  to  unload  for  rest,  food,  and  water,  as  required  by  law. 
The  several  sections  of  the  act  must  be  construed  together. 
We  must  give  effect  to  the  first  section,  as  well  as  to  the 
third.  To  put  the  construction  upon  the  words  "  knowingly 
and  willingly"  contended  for  by  appellant,  would  be  to 
eliminate  the  positive  terms  of  the  affirmative  section  of  the 
act.  Congress  has  specified  the  excuse  which  will  take  a 
case  without  the  act.  If  the  statutory  contingencies  are  not 
shown  to  have  prevented  compliance,  the  carrier  has  willingly 
Xailed  to  unload  as  required. 

In  view  of  this  construction  of  the  act^  the  other  assign- 
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ments  of  error  are  immaterial.  The  case  turned  below  ex- 
clusively upon  the  question  as  to  whether  the  delay  in 
unloading  had  been  due  to  a  negligent  accident  to  the  train. 
The  facts  were  submitted  to  the  jury  under  a  proper  charge, 
so  far  as  appellant  is  concerned. 
The  judgment  must  be  affirmed. 

Duty  of  Carrier  to  Unload»  Feed,  and  Water  Stock. — See  note,  55  Am.  & 
Eng.  R.  Cas.  345;  Illinois  Central  R.  Co.  v.  Peterson  (Miss.),  49  Am.  & 
£ng.  R.  Cas.  171,  and  note,  175. 


Abrams 

V. 

Milwaukee,  Lake  Shobe  &  Western  B.  Go. 

(87  WUconnn,  485.) 

Limitation  of  Liability  by  Carrier— Injuries  by  Refusal  of  Carrier's  Ser- 
vants to  Furnish  Facilities  for  Feeding  and  Watering.— A  common  carrier 
contracting  for  the  transportation  of  live  stock  cannot  exempt  itself  from 
liability  for  injuries  to  such  stock  caused  by  the  refusal  of  its  servants  to 
allow  persons  in  charge  jf  the  stock  to  feed  and  water  it  as  required  by 
statute. 

Same— Effect  of  Absence  of  Agreed  Valuation  of  Stock  in  Contract  for 
Transportation. — In  the  absence  of  an  agreed  valuation  of  stock  in  a  con- 
tract for  its  transportation,  the  carrier  cannot  limit  its  liability  for  injuries 
caused  by  its  negligence  or  that  of  its  employ^,  to  a  fixed  sum. 

Appk\l  from  circuit  court, Winnebago  county. 

On  March  31,  1890,  the  plaintiff  and  one  Bichard  Abrams 
were  each  the  owners  of  four  several  horses  at  Harrison,  Lin- 
coln county,  Wis.,  and  shipped  the  same  upon  the  cars  of  the 
defendant  from  that  station  to  Oshkosh.  That  at 
the  time  of  said  shipment  the  agent  of  the  plaint-  ***  »tat«d. 
iff  and  said  Bichard  Abrams  entered  into  a  written  agree- 
ment respecting  said  shipment,  of  which  the  following  is  a 
copy,  to  wit :  "Harrison  Station,  March  31, 1890. 

"  Keceived  from  Joe  Phelan,  consigned  to  G.  W.  Pratt, 
Oshkosh,  live  stock  described  as  follows,  viz.  :  Horses  in  M., 
L.  S.  &  W.  car  number  3204,  to  be  delivered  at  Oshkosh 
at  the  following  rates,  viz.  tariff.  In  consideration  of  which, 
and  of  other  valuable  considerations,  it  is  hereby  mutually 
agreed  between  the  Milwaukee,  Lake  Shore  &  Western  Bail- 


814  ABBAM8  V.  MILWAUKEE,   ETC.,   B.  CO.        [vOL.  61 

way  company  and  the  shipper  of  said  live  stock  that  the  said 
company  shall  not  be  liable  for  any  loss  or  damage  or  injury 
to  said  live  stock  from  any  cause  whatever,  whether  by  negli- 
gence of  its  agents  or  employes  or  otherwise,  except  such  as 
may  result  from  the  collision  of  the  train,  or  from  cars  being 
thrown  from  the  track  in  course  of  transportation  ;  and  it  is 
further  agreed,  that  the  owner  shall  load,  unload,  feed,  water, 
and  take  care  of  said  stock  at  his  own  expense  and  risk,  and  that 
he  assumes  all  risk  of  injury  or  damage  that  the  animals  may 
in  way  or  manner  or  from  any  cause  sustain,  except  as  above 
provided.  It  is  further  agreed  that  the  liability  of  the  com- 
pany shall  not,  in  any  event,  exceed  one  hundred  dollars 
per  head  ;  and  that  all  persons  passed  free,  to  accompany  and 
care  for  the  stock,  will  assume  all  risk  of  personal  injury 
from  any  cause  whatever,  whether  by  negligence  of  the  agents 
or  employes  or  otherwise. 

"  Milwaukee,  Lake  Shore  &  Western  By.  Co., 

"  by  F.  J.  Gruber,  Agent. 

"Jos.  Phelan,  Shipper. 

*'  Agents  will  note  instructions  on  back  hereof." 

Indorsement  on  back : 

"  M.,  L.  S.  &  W.  Ry.  Co.    Live-stock  Contract. 

"  From  Harrison  to  Oshkosh.  Nos.  of  cars,  M.,  L.  S.  &  W. 
3204. 

**  I  hereby  certify  that  I  am  actually  in  charge  of  the  live 
stock  described  within,  and,  in  consideration  that  the  M.,  L. 
S.  &  W.  By.  Co.  transports  me  free  on  the  same  train  with  the 
stock,  I  hereby  assume  all  risk  of  personal  injury  from  any 
cause  whatever.    Bob't  Lyness." 

"I  hereby  certify  that  the  above  named  are  actually  in 
charge  of  the  live  stock  described  within,  and  are  entitled  to 
pass  on  same  train  with  it,  under  conditions  named." 

"  F.  J.  Gruber,  agent,  Harrison  Station." 

On  November  24,  1891,  the  plaintiff  commenced  this  action, 
alleging,  in  effect,  the  incorporation  and  organization  of  the 
defendant,  the  making  of  such  contract  of  shipment,  and  the 
payment  of  $15  in  consideration  thereof ;  that  the  defendant 
delayed  the  transportation  of  said  horses  for  a  period  of  five 
hours  or  more  after  arriving  at  Antigo,  and  that  the  defendant 
so  negligently  and  carelessly  conducted  and  mismanaged  in 
respect  to  the  carrying  of  said  horses,  and  its  duty  and  calling 
as  a  common  carrier,  that  it  neglected  and  failed  to  give  the 
plaintiff's  servant  in  charge  of  said  horses  an  opportunity  to 
unload  and  feed  the  same,  though  requested  so  to  do  by 
said  servant,  and  by  reason  thereof  the  said  horses  suffered 
for  want  of  care  and  food,  and  became  weak  and  faint ;  that 
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said  eight  horses  were  transported  in  the  same  car  with  eight 
other  horses ;  that  by  reason  of  their  faintness  and  weakness, 
so  caused,  they  were  unable  to  retain  their  standing  or  proper 
posture  in  said  car,  and  were  forced  into  cramped  positions 
and  attitudes,  and  thrown  down,  so  as  to  necessitate  their 
being  twice  unloaded  during  the  transportation, — once  at 
Elmhurst,  and  once  at  Eland  Junction,  on  the  line  of  the  de- 
fendant's road  ;  that  when  so  unloaded  the  defendant  refused, 
failed,  and  neglected  to  give  said  servant  in  charge  an  op- 
portunity to  feed  and  properly  care  for  said  horses  while  they 
were  so  unloaded,  but  immediately  caused  the  same  to  be  re- 
loaded ;  that,  in  consequence  of  the  defendant's  careless  &nd 
negligent  conduct,  three  of  said  horses  became  sick  and  dis- 
eased, and  died  of  the  effects  of  said  exposure  and  said  want 
of  care  and  protection  ;  that  two  of  them  were  the  property 
of  the  said  Bichard  Abrams,  and  the  other  the  property  of 
this  plaintiff ;  that  the  loss  of  said  horses  was  to  the  damage 
of  the  plaintiff  and  the  said  Bichard  Abrams  in  the  sum  of 
$650 ;  that  afterwards,  and  before  the  commencement  of  this 
action,  the  said  Bichard  Abrams,  for  a  valuable  considera- 
tion, duly  sold.and  assigned  to  the  plaintiff  all  his  interest, 
claim,  and  demand  against  the  defendant  on  account  of  the 
loss  and  death  of  said  horses  as  aforesaid,  and  that  the  plaint-  . 
iff  is  now  the  sole  owner  thereof ;  and  demanded  judgment 
in  the  sum  of  $700,  with  costs  and  disbursements.  The  de- 
fendant answered  by  way  of  denials  and  admission!^,  and  jus- 
tified under  said  written  contract. 

At  the  close  of  the  trial  the  jury  returned  a  special  verdict 
to  the  effect  (1)  that  the  loss  or  death  of  the  plaintiff's  said 
horses  was  caused  by  the  negligence  of  the  defendant  or  its 
employes ;  (2)  that  the  value  of  each  of  two  of  said  horses 
was  $200  each,  and  the  other  was  $250.  That  the  court 
thereupon  denied  the  motion  of  the  defendant  to  set  aside 
the  verdict  and  grant  a  new  trial ;  that  the  court  thereupon  de- 
nied the  motion  of  the  plaintiff  for  judgment  upon  and  in  ac- 
cordance  with  the  special  verdict  for  the  whole  amount 
thereof,  with  costs,  but  ordered  judgment  upon  the  special 
verdict  to  be  entered  in  favor  of  the  plaintiff  and  against  the 
defendant  in  the  sum  of  $300  and  costs  and  interest  from  the 
commencement  of  this  suit ;  that  judgment  was  thereupon 
duly  entered  accordingly, — from  which  both  parties  appeal. 

Fdker,  Stetvart  dk  Felker,  for*plaintiff. 

Albert  L,  Gary  and  Bradley  G.  ScMey^  for  defendant. 

Cassaday,  J. — The  jury  found,  as  a  matter  of  fact,  in  effect, 
that  the  horses  came  to  their  death  by  reason  of  the  negli- 


816  ABBAMS  V.  fl^ILWAUKEE,   ETC.,   B.   00.        [VOL.  61 

gence  of  the  defendant.  The  horses  were  transported  on  the 
SaffleieDcj  of  defendant's  car  for  a  distance  of  about  140  miles, 
•Ttdeacd  to  and  the  time  occupied  by  such  transportation  was 
support  about  34  hours.     During  that  time  the  horses  had 

Tordiet.  jj^  iood  uoT  drink.    According  to  the  testimony 

of  those  in  charge  of  the  horses,  the  defendant  refused  to  give 
them  any  opportunity  to  take  the  horses  from  the  car,  and 
give  them  food  and  drink,  though  repeatedly  requested  so  to 
do ;  that  this  was  particularly  so  at  Antigo,  where  the  car 
remained  about  eight  hours ;  that  it  was  also  true  at  other 
places ;  and  that  there  were  eight  other  horses  in  the  same 
car/  and  it  was  impracticable  to  give  them  food  and  water 
without  removing  them  from  the  car.  It  appears  that  the 
train  reached  Oshkosh  about  six  hours  behind  schedule  time. 
There  is  expert  testimony  to  the  effect  that  such  exposure  of 
the  horses  without  food  or  drink  probably  induced  the  disease 
which  caused  their  death.  We  must  assume,  therefore,  that 
the  evidence  supports  the  verdict  to  the  effect  that  the  horses 
came  to  their  death  by  reason  of  the  negligence  of  the  de- 
fendant 

The  defense  relied  upon  is  that,  by  the  written  contract 
of  shipment  contained  in  the  foregoing  statement,  the  defend- 
ant was  expressly  exempted  from  all  liability  by  reason  of 

such  negligence,  and  that  the  plaintiff  thereby  as- 
LiaitaiioB  of  gumed  all  risk  of  such  injury  or  damage.  Such  is, 
Cmm  eonsid-  i^^deed,  the  contract,  if  we  are  to  give  literal  effect 
ond.  to  its  language.     In  Betts  v.  Trust  Co.,  21  Wis. 

80,  it  was  said  by  Dixon,  C.  J.,  in  speaking  of  the 
transportation  of  live  stock,  that,  "  as  to  this  species,of  prop- 
erty, we  think  it  competent  for  the  carrier  to  contract  that 
the  owner  shall  assume  all  risk  of  damage  or  injury  from 
whatever  cause  happening  in  the  course  of  transportation." 
This  proposition  covers  more  ground  than  the  point  actually 
decided  in  that  case,  but  seems  to  be  sustained  by  the 
earlier  English  cases,  while  the  later  English  cases  seem  to 
hold  a  contrary  doctrine.  See  Richardson  v.  Railway  Co., 
61  Wis.  598,' 599, 18  Am.  &  Eng.  R.  Cas.  530,  and  cases  there 
cite*d.  In  Morrison  v.  Construction  Co.,  44  Wis.  410,  the  only 
question  involved,  as  stated  by  the  present  chief  justice,  was 
whether  the  company  "  was  guilty  of  any  negligence,  careless- 
ness, or  fault  which  caused  or  produced  the  injury  to  the 
property  of  the  plaintiff,"  and  he  concluded  by  saying,  "From 
all  that  appears  in  the  evidence,  it  was  a  mere  accident,  and 
unaccountable."  Richardson  v.  Railway  Co.,  supra,  was  an 
action  to  recover  damages  for  delay  in  furnishing  cars  for  the 
transportation  of  hogs.  It  was  there  pretty  strongly  inti- 
mated,  if  not  directly  held,  that  a  railway  company  was  not 
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mider  the  same  obligations  to  furnish  cars  for  and  receivey 
safely  carry,  and  store  liye  stock,  as  other  ordinary  inanimate 
freight,  but  that  it  might,  to  at  least  a  certain  extent,  exact 
conditions  upon  such  receipt,  and  limitations  upon  such  lia- 
bility. In  that  case  the  complaint  was  held  bad  on  demur- 
rer for  failure  to  allege  the  customary  terms  or  conditions  and 
restrictions  upon  which  the  company  was  in  the  habit  of  re- 
ceiving and  shipping  such  live  stock,  or  the  requisite  facts  to 
create  a  liability  under  section  1798,  Bev.  Stat.  In  Ayres  v. 
Bailway  Co.,  71  Wis.  372,  35  Am.  &  Eng.  R.  Cas.  679,  it  was 
held  that  '^  a  railroad  company  engaged  in  the  business  of 
transporting  live  stock,  and  accustomed  to  furnish  suitable 
cars  therefor  upon  reasonable  notice,  whenever  it  can  do  so, 
and  which  holds  itself  out  to  the  public  as  such  carrier  for 
hire,  upon  the  terms  and  conditions  prescribed  in  a  special 
written  contract  with  shippers,  is  a  common  carrier  of  live 
stock,  with  such  restrictions  and  limitations  of  its  common- 
law  duties  and  liabilities  as  arise  from  the  instincts,  habits, 
propensities,  wants,  necessities,  vices,  or  locomotion  of  such 
animals  under  the  contracts  of  carriage."  Within  the  rule 
thus  suggested  it  was  competent  for  this  railroad  company  to 
stipulate  with  the  owners  of  live  stock  that  they  should  load, 
unload,  feed,  water,  and  take  care  of  the  stock  at  their  own 
expense.  Th;5  joutract  in  question  contains  such  a  stipula- 
tion. But  the  stipulation  itself  raised  an  implied  obligation 
on  the  part  o '  the  defendant  to  furnish  to  such  owners  the 
requisite  opportunities  for  so  loading,  unloading,  feeding, 
watering,  and  taking  care  of  such  steck.  This  action  is  to 
recover  damages  for  wilfully  refusing  or  negligently  omitting 
to  perform  that  duty. 

The  question  recurs  whether  the  defendant,  by  the  contract 
of  shipment  could  lawfully  exempt  itself  from  liability  for 
such  negligence.  This  court  has  held  that  a  common  carrier 
of  persons  or  property  cannot  by  any  agreement,  however 
plain  and  explicit,  wholly  relieve  itself  from  liability  for  in- 
inrji  resulting  from  its  gross  negligence  or  fraud.  Black  v. 
Transportation  Co.,  55  Wis.  319 ;  Lawson  v.  Bailway  Co.,  64 
Wis.  455,  21  Am.  &  Eng.  B.  Cas.  249.  The  same  rule  has  been 
applied  to  a  passenger  carried  gratuitously  by  a  railroad  upon 
a  pass  containing  such  a  stipulation.  Annas  v.  Bailroad  Co., 
64  Wis.  46,  27  Am.  &  Eng.  B.  Cas.  102.  So  this  court  has 
repeatedly  held  thai  a  telegraph  company  cannot,  by  such 
stipulation,  relieve  itself  from  liability  for  damages  happen- 
ing by  the  want  of  ordinary  care  of  itself  or  servants.  Thomp- 
son  V.  Telegraph  Co.,  64  Wis.  531 ;  Hibbard  v.  Same,  33  Wis. 
558 ;  Candee  v.  Same,  34  Wis.  471.  In  the  leading  case  of 
Bailroad  Co.  v.  Lockwood,  17  Wall.  357,  384,  Mr.  Justice 
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Bradley  discussed  the  subject  with  his  accustomed  learning 
and  ability,  and  he  and  the  whole  court  reached  the  conclu- 
sions :  "  (1)  That  a  common  carrier  cannot  lawfully  stipulate 
for  exemption  from  responsibility  when  such  exemption  is  not 
just  and  reasonable  in  the  eye  of  the  law  ;  (2)  that  it  is  not 
just  and  reasonable  in  the  eye  of  the  law  for  a  common  car- 
rier to  stipulate  for  exemption  from  responsibility  for  the  neg- 
ligence of  himself  or  his  servants ;  (3)  that  these  rules  apply 
both  to  common  carriers  of  goods  and  common  carriers  of 
passengers  for  hire,  and  with  special  force  to  the  latter ;  (4) 
that  a  drover  traveling  on  a  pass,  such  as  was  given  in  this 
case,  for  the  purpose  of  taking  care  of  his  stock  on  the  train, 
is  a  passenger  for  hire."  In  reaching  such  conclusions  Mr. 
Justice  Bradley  said :  "  In  regulating  the  public  establish- 
ment of  common  carriers,  the  great  object  of  the  law  was  to 
secure,  the  utmost  care  and  diligence  in  the  performance  of 
their  important  duties, — an  object  essential  to  the  welfare  of 
every  civilized  community.  Hence  the  common-law  rule 
which  charged  the  common  carrier  as  an  insurer  Why  charge 
him  as  such  ?  Plainly  for  the  purpose  of  raising  the  most 
stringent  motive  for  the  exercise  of  carefulness  and  fidelity  in 
his  trust.  *  *  *  It  is  obvious,  therefore,  that  if  a  earner  stip- 
ulate not  to  be  bound  to  the  exercise  of  care  and  diligence, 
but  to  be  at  liberty  to  indulge  in  the  contrary,  he  seeks  to 
put  off  the  essential  duties  of  his  employment ;  and  to  assert 
that  he  may  do  so  seems  almost  a  contradiction  of  terms." 
Id.  377, 378.  Accordingly,  it  was  there  held,  in  effect,  that  the 
railroad  company  could  not  abdicate  the  essential  duties  of  its 
employment  of  carefulness  and  fidelity  as  such  common 
carrier. 

The  doctrine  of  that  case  has  frequently  been  sanctioned 
by  the  same  court.  Liverpool,  etc.,  Steam  C!o.  v.  Phenix  Ins. 
Co.,  129  U.  S.  397,  441,  442,  37  Am.  &  Eng.  E.  Cas.  681,  and 
cases  there  cited.  There  are  numerous  adjudications  in  the 
state  courts  to  the  same  effect.  Grogan  v.  Express  Co.,  114 
Pa.  St.  523,  30  Am.  &  Eng.  E.  Cas.  9 ;  Buck  v.  Eailroad,Co., 
150  Pa.  St  170;  Liudsley  v.  Eailroad  Co.,  36  Minn.  539,  31 
Am.  &  Eng.  E.  Cas.  86 ;  Hull  v.  Eailway  Co.,  41  Minn.  510, 
40  Am.  &  Eng.  R  Cas.  104 ;  Boehl  v,  Eailway  Co.,  44  Minn. 
191,  45  Am.  &  Eng.  E.  Cas.  351 ;  Canfield  v.  Eailroad  Co.,  93 
N.  Y.  532,  16  Am.  &  Eng.  E.  Cas.  152 ;  Eailroad  Co.  v.  Witty, 
32  Neb.  275 ;  Eailway  Co.  v.  Wynn,  88  Tenn.  320,  45  Am.  & 
Eng.  E.  Cas.  812 ;  McFadden  v.  Eailway  Co.,  92  Mo.  343,  30 
Am.  &  Eng.  E.  Cas.  17 ;  Gait  v.  Express  Co.,  48  Am.  Eep. 
742.  Some  of  these  cases  involved  the  validity  of  such  stipu- 
lation for  exemption  of  liability  in  contracts  for  the  carriage 
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of  live  stock,  and,  while  they  indicate  that  such  contract  for 
exemption  might  be  made  as  against  injuries  resulting  from 
the  inherent  nature  or  propensities  of  the  animals  without 
fault  of  the  carrier.  Yet  they  all  hold  that  the  carrier  cannot 
by  contract  exempt  itself  from  liability  for  the  negligence  of 
itself  or  its  employes.  Some  of  the  cases  cited  go  so  far  as 
to  hold  that  where  there  is  damage  to  the  property  so  trans- 
*  ported,  the  burden  is  on  the  carrier  to  show  that  it  was  free 
from  negligence. 

In  Annas  v.  Railroad  Co.,  Mr.  Justice  Taylor  reviewed  the 
authorities,  and,  in  effect,  said  that  this  court  was  committed 
to  the  rules  of  law  held  in  Railroad  Co.  v.  Lockwood,  17 
Wall.  357,  67  Wis.  55,  27  Am.  &  Eng.  R.  Cas.  102.  The  doc 
trine  of  that  case  seems  to  be  in  harmony  with  what  was  said 
in  Richardson  v.  Railway  Co.,  and  Ayres  v.  Same,  supra. 
Since  those  cases  arose,  and  since  the  first  was  decided  by 
this  court,  chapter  487,  Laws  1887,  has  bften  enacted,  ex- 
pressly requiring  every  railroad  corporation  operating  a  road 
within  this  state  to,  receive  and  carry  live  stock  during  eight 
months  of  the  year,  including  March  and  April,  and  prescrib- 
ing the  condition*  upon  which  such  stock  is  to  be  carried ; 
and,  among  other  things,  declaring  that  "  said  railroad  com- 
pany transporting  such  cars  of  live  stock  shall  feed  and  water 
such  stock  as  shall  be  unloaded  under  the  provisions  of  this 
act  at  the  expense  of  the  railroad  company  where  such  stock 
shall  be  detained  by  them  for  a  longer  period  than  six  hours." 
Sanb.  &  B.  Ann.  St.  §  1799a. 

There  are  numerous  decisions  by  courts  of  high  authority 
in  conflict  with  the  cases  cited,  but  we  must  hold,  what  we 
regard  as  the  better  doctrine,  that,  in  so  far  as  the  contract 
in  question  attempted  to  exempt  the  company  from  liability 
by  reason  of  its  own  negligence  or  the  negligence  of  its  agents 
or  employes,  it  is  contrary  to  public  policy,  and  void.  This 
really  disposes  of  all  the  questions  raised  upon  the  defend- 
ant's appeal  calling  for  consideration.  There  are  exceptions 
to  the  admission  of  certain  testimony,  as  to  the  usual  stop  at 
Antigo,  the  usual  time  occupied  for  such  transportation,  the 
rules  and  orders  of  the  company  in  respect  to  the  shipping  of 
live  stock  ;  but  such  testimony  related  to  matters  respecting 
which  there  was  substantially  no  dispute,  and  under  the  ad- 
mitted jEacts  in  the  case  they  were  of  but  very  little  signifi- 
cance. As  often  stated  this  court  cannot  reverse  for  errors 
which  do  not  aff^ect  the  substantial  rights  of  the  adverse  party. 
Eev.  St.  §  2829. 

The  court  refused  to  allow  the  plaintiff  to  take  judgment 
for  the  value  of  the  horses  as  found  by  the  verdict.     In  doing 
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BO  the  court  gave  effect  to  the  clause  of  the  contract  wherein 
it  was  agreed  that  the  liability  of  the  company 
AbsoBceof  ^  should  not  in  any  event  exceed  $100  per  head.  It 
ation.  ^*  "'  will  be  observed  that  that  amount  is  not  named  as 
the  value  of  each  horse,  and  the  contract  con- 
tains no  stipulation  nor  agreement  as  to  the  value  of  the 
horses,  or  any  of  them.  In  Hart  v.  Bailroad  Co.,  112  U-  S. 
331,  18  Am.  &  Eug.  R.  Cas.  604,  the  plaintiff's  recovery  was 
limited  to  his  "  agreed  valuation  "in  the  contract.  The  same 
was  true  in  Graves  v.  Railroad  Co.,  137  Mass.  33,  where  it 
was  held  ''  that  the  shipper  was  estopped  to  claim  more  than 
the  agreed  valuation  of  the  goods."  To  the  same  effect :  Hill 
V,  Railroad  Co.,  144  Mass.  86,  228  Am,  &  Eng.  R.  Cas.  87 ; 
Brown  v.  Steamship  Co.,  147  Mass.  58,  55  Am.  &  Eng.  R. 
Cas.  357  ;  Alair  v.  Railroad  Co.,  53  Minn.  160.  But  where,  as 
here,  there  is  an  absence  of  any  agreed  valuation  in  the  con- 
tract, and  the  limitation  is  merely  as  to  the  amount  of  recov- 
ery for  damages  caused  by  the  defendant's  negligence,  the 
case  comes  within  the  general  rule  to  the  effect  that  the  com- 

{)any  cannot  contract  for  exemption,  either  in  whole  or  in  part, 
rom  liability  for  the  negligence  of  itself  or  its  employes.  Id.: 
Boehl  V,  Railway  Co.,  44  Minn.  191,  45  Am.  &  Eng.  B.  Cas. 
351 ;  McFadden  v.  Railway  Co.,  92  Mo.  344,  30  Am.  &  Eng. 
R.  Cas.  17  ;  Weiller  v.  Railroad  Co.,  134  Pa.  St.  310,  42  Am. 
&  Eng.  R.  Cas.  390 ;  Ashendon  ^>,  Railway  Co.,  5  Exch.  Div. 
190,  31  Moak.  Eug.  Rep.  644 ;  Dickson  v.  Railway  Co.,  18  Q. 
B.  Div.  176,  28  Am.  &  Eng.  B.  Cas,  92.  This  is  in  harmony 
with  the  rule  held  in  Black  v.  Transportation  Co.,  55  Wis. 
319. 

It  is  to  be  remembered  that  the  shipper  and  the  railroad 
company  do  not  contract  upon  equal  terms.  Practically  the 
shipper  is  bound  to  submit  to  whatever  conditions  are  exacted 
by  the  carrier.  To  be  lawful,  such  conditions  must  be  rea- 
sonable. A  contract  relieving  a  carrier  wholly  or  partially 
from  liability  for  damage  caused  by  its  own  negligence  i&  un- 
reasonable. We  must  hold  that  the  plaintiff  was  entitled  to 
judgment  for  the  amount  of  his  verdict.  The  result  is  that 
the  exceptions  of  the  defendant  are  overruled,  and  the  judg- 
ment is  affirmed  so  far  as  involved  in  its  appeal.  By  the 
court :  On  the  defendant's  appeal,  the  judgment  is  affirmed  ; 
on  the  plaintiff's  appeal  the  judgment  is  reversed,  and  the 
cause  is  remauded,  with  direction  to  render  judgment  in  favor 
of  the  plaintiff  and  against  the  defendant  for  the  full  amount 
of  the  verdict  as  damages.  , 

Limitation  of  Liability  of  Carriers  of  Live  Stoclc.— See  Union  Pacific  R. 
o.  V,  Rainej,  ante,  p.  802,  and  references  in  note,  p.  307. 
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Breach  of  Contract  for  Carriage  of  Live  Steele. — See  Terre  Haute  & 
Logansport  R.  Co.  v.  Sherwood  (lud.),  55  Am.  &  Eng.  R.  Cas.  336,  and 
note,  386. 

Provision  in  Contract  for  Transportation  Requiring  Shipper  to  Feed 
and  Water  Stock. —  Obligation  of  Carrier  to  Furniufi  Opportunity  to  care 
for  Stock.— lu  Smith  v,  Michigan  Cent.  R.  Co.,  100  Mich.  148,  it  was  held 
that  a  railroad  company  which  accepts  horses  for  transportation  under  a 
contract  of  shipment,  which  requires  the  shippers  to  load  and  unload,  and 
feed,  water,  and  otherwise  care  for  the  animals  shipped  at  their  expense 
and  risk,  is  bound  to  furnish  the  shipper  an  opportunity  to  give  the  ani- 
mals the  care  which  they  require.  Citing  Express  Co.  v.  Phillips,  29 
Mich.  515. 

Action  for  Delay  and  Failure  to  Furnish  Opportunity  to  care  fen"  Animals 
— Pleading  and  Proof. — In  Smith  t?.  Michigan  Cent.  R.  Co.,  100  Mich.  148, 
it  was  insisted  that  as  the  declaration  charged  both  delay  and  failure  to 
furnish  opportunity  for  feeding  and  watering  horses  in  the  course  of  trans- 
portation, and  as  neither  alone  would  have  caused  the  death  of  the  animal 
therein  charged,  it  became  necessary  for  the  plaintiff,  not  only  to  prove 
both  elements,  but  to  show  that  the  carrier  had  omitted  to  perform  its  duty 
in  both  particulars,  that  as  there  was  no  liability  on  the  part  of  the  de- 
fendant for  the  delay  of  trains,  one  of  the  essential  elements  of  the  proxi- 
mate cause  could  not  be  charged  against  it,  and  that  therefore  the  case 
must  fail,  and  it  was  held  that  the  plaintiff  was  under  no  obligation  to 
prove  that  the  delay  was  wrongful,  if  the  denial  of  an  opportunity  to  feed 
and  water  the  horses  was  wrongful  in  view  of  such  delay. 

Construction  of  Statute  Requiring  Carriers  to  Feed  and  Water  Live  Stock 
— Appiication  to  Interstate  Shipments.— In  Gulf,  C.  &  S.  F.  R.  Co.  v.  Gray 
(Tex.  Nov.  19,  1894),  28  8.  W.  Rep.  280,  it  was  held  that  Art.  284.  of  the 
Revised  Statutes  of  1879,  requiring  carriers  of  live  stock  to  feed  and  water 
the  stock  **  during  the  time  of  conveyance,  and  until  the  same  are  delivered 
to  the  consignee/'  or  sold  as  unclaimed,  as  further  provided  by  the  act,  re- 
fers solely  to  shipments  within  the  state.  The  court  said  :  *^  The  language 
of  this  article  appears  to  apply  only  to  shipments  wholly  within  the  state* 
It  requires  the  carrier  *  to  feed  and  water  the  same  during  the  time  of  con- 
veyance and  until  the  same  is  delivered  to  the  consignee  or  disposed  of  as 
provided  in  this  title.'  If  it  applies  to  interstate  shipments,  then  the  lan- 
grnage,  'during  the  time  of  conveyance  and  until  delivered  to  the  con- 
signee,'would  seem  to  require  the  feeding  and  watering  after  the  stock  left 
Texas  and  until  delivered  by  the  carrier  at  destination.  This  would  be  be- 
yond the  power  of  the  legislature,  for  its  law  could  not  be  effective  beyond 
the  state  line.  The  language,  *•  or  disposed  of  as  provided  in  this  title/ 
seems  to  limit  the  law  to  state  shipments;  for  when  we  examine  the  pro- 
visions of  title  13  of  the  Revised  Statutes,  of  which  said  article  284  is  a 
part,  we  find  that  article  288  of  said  title  provides  that,  '  should  any  live 
stock  remain  unclaimed  for  the  space  of  forty-eight  hours  after  its  arrival 
at  the  place  of  its  destination,  the  carrier  may  sell  the  same,'  and  then  pro- 
ceeds to  provide  the  manner  of  sale  and  disposition  of  proceeds.  The 
'place  of  its  destination,'  where  the  sale  is  provided  for,  must  be  some 
point  in  Texas,  for  we  could  not  suppose  the  legislature  would  undertake 
to  authorize  and  provide  for  the  manner  of  sale  of  property  at  a  point  out- 
side of  the  state.  Considering  the  policy  of  our  legislature,  the  fact  that 
the  regulation  of  interstate  shipments  is  peculiarly  within  the  province  of 
congressional  legislation,  and  that  congress  did  make  full  and  apparently 
complete  regulations  on  the  subject,  the  fact  that  there  was  no  apparent 
demand  for  state  regulation  of  interstate  shipments,  and  that  there  was  a 
demaud  for  such  regulation  of  shipments  entirely  within  the  state,  and  that 
after  congress  acted  the  state  legislature  enacted  said  law,  which  on  ita . 

CIA  &E.  R.  Cas.— 21 
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face  bears  strong  evidence  of  &  purpose  to  apply  its  provisions  only  to  ship- 
ments entirely  within  the  state,  we  feel  that  it  would  be  doing  violence  to 
'  the  intention  of  the  le^slature  to  extend  by  construction  the  provisions  of 
said  article  284  to  the  interstate  shipment  in  question,  and  thereby  bring  it 


into  possible  conflict  with  the  acts  of  congress." 


Ft.  Worth  &  Denver  City  E,  Co. 

V. 

Daggett. 

(Texas  Supreme  Court,  November  26, 1894.) 

Right  of  Shipper  to  Rescind  Contract  for  Transportation  Because  of 
Delay. — The  negligence  of  a  railroad  company  in  stopping  and  unloading  a 
shipment  of  cattle  two  hours  after  they  have  been  placed  on  the  train,  does 
not  give  the  shipper  the  riffht  to  rescind  a  special  contract  for  transporta- 
tion, whereby  he  is  to  feed  and  water  the  stock  without  reference  to  the 
quantum  of  injury  inflicted  upon  the  cattle  by  such  ne|;ligence. 

SamOi — 8uch  a  rescission  is  not  justified  where  it  appears  that  no  serious 
damage  could  have  resulted  from  the  delay  if  the  cattle  had  been  properly 
fed  and  watered. 

Same— pelief  of  Person  In  .Charge  of  Stock  from  Duty  to  Feed  and 
Water. — The  person  in  charge  of  the  stock  was  not  relieved  from  the 
duty  of  feeding  and  watering  since  the  attempted  rescission  was  inefleo- 
tual,  and  because  section  4887  Rev.  Stat.  U.  8.  imposes  upon  persons  in 
charge  of  stock  the  duty  of  feeding  and  watering  the  same,  consequently 
under  the  circumstances  he  could  not  divest  himself  of  the  duty  imposed 
by  the  statute. 

Chargeability  to  Owner  of  Negligence  of  Person  in  Charge  of  Stock. — The 
failure  of  the  person  in  charge  of  the  stock  to  feed  and  water  when  reason- 
able facilities  were  offered  by  the  carrier,  was  negligence  chargeable  to  the 
owner  of  the  stock. 

Duty  of  Carrier  to  Feed  and  Water — Duty  to  Furnish  Reasonable  Facilities 
to  Shipper. — The  special  contract  entered  into  by  the  shipper  and  the  com- 
pany, whereby  the  former  was  to  feed  and  water,  as  well  as  the  act  of  con- 
gress, relieved  the  carrier  of  the  duty  in  the  first  instance  of  feeding  and 
watering  at  such  points  as  it  furnished  reasonable  facilities  for  the  shipper 
to  do  so,  but  in  the  absence  of  such  facilities  at  any  point,  the  contract 
would  be  unreasonable  as  to  such  point,  and  the  carrier  would  be  liable  for 
any  damage  resulting  from  the  failure  to  feed  and  water  at  such  point. 

Effect  of  Abandonment  of  Stock  by  Person  in  Charge  Thereof  and 
his  Becoming  Agent  of  Company  on  Shipper's  Duty  to  Feed  and  Water 
— The  abandonment  of  the  cattle  and  of  the  service  of  the  owner  by  the 
person  in  charge  of  the  stock,  who,  thereafter,  became  the  agent  of  the 
railroad  company,  did  not  relieve  the  owner  from  the  duty  of  feeding  and 
watering  as  required  by  the  contract,  as  well  as  by  the  statute,  and  he  was 
guilty  of  negligence  in  failing  to  make  any  arrangement  to  perform  ^uch 
duty. 

IVIeasure  of  Damages. — ^If  the  delay  resulted  solely  from  the  negligence 
of  defendant,  plaintiff  was  entitled  to  recover  for  such  damage  as  he 
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suffered  by  reason  of  any  decline  in*  the  market  prices  between  the 
lime  the  cattle  should  have  reached  the  point  of  destination  and  the  time 
iliey  did  so  reach  it,  and  also  for  any  damage  to  the  cattle  which  would 
have  resulted  from  such  delay,  even  if  they  had  been  properly  fed  and 
watered,  and  if  the  company  failed  to  provide  reasonable  facilities  for  feed- 
ing and  watering  at  the  place  where  the  delay  occurred,  and  plaintiff  or  his 
agent  could  not,  by  the  use  of  reasonable  means,  have  fed  and  watered  at 
that  place,  the  plaintiff  was  entitled  to  recover  for  such  damage  as  resulted 
to  the  cattle  from  want  of  feed  and  water  at  that  point,. and  which  could 
not  have  been  prevented  by  properly  feeding  and  watering  as  soon  as  the 
cattle  reached  a  place  where  it  reasonably  could  have  been  done. 

Ebrob  to  court  of  civil  appeals,  second  supreme  judicial 
district. 

Stanly,  Spoontz  dc  Meek  and  Carrigan  cfe  Hughes^  for  plaintiff 
in  error. 

C.  C,  CummingSy  for  defendant  in  error. 

Denman,   J. — Plaintiflf,  J.   P.   Daggett,   sned    the  Wichita 
Valley  Kailway  Company  and  the  Ft  Worth  &  Denver  City 
•  Bailway  Company  on  tneir  common-law  liability 

•^  '^     .''       .  1  IX-  Caw8tat«d. 

as  common  earners  to  recover  damages  resulting 
to  plaintiff  on  a  shipment  of  259  head  of  beeves,  from  Dundee, 
Archer  county,  Tex.,  to  Chicago,  111.,  by  reason  (1)  of  delay 
in  shipment,  the  market  being  alleged  to  have  declined  dur- 
ing the  delay ;  (2)  of  mixing  the  cattle  which  had  been  classi- 
fied for  market ;  and  (3)  of  lailure  to  feed  and  water  the  cattle 
during  transit. 

Defendants  pleaded  that  the  cattle  were  shipped  under  a 
special  contract,  whereby  plaintiff  (1)  released  the  carriers 
from  any  damage  resulting  from  delay,  and  (2)  agreed  at  his 
own  risk  to  feed  and  water,  load  and  unload,  tlie  cattle  when- 
ever they  should  be  unloaded  and  reloaded  for  any  purpose 
during  transit. 

Defendants  also  pleaded,  among  other  things,  that  the  in- 
juries to  the  cattle  resulted  from  the  negligence  of  plaintiff 
and  his  employes  in  deserting  the  cattle,  and  refusing  to  give 
them  proper  attention. 

The  case  was  tried  before  the  court,  without  a  jury. 

C.  B.  Daggett  testified  for  plaintiff  that,  as  an  employ^  of 
plaintiff,  he  graded,  and  loaded  accordingly,  said  cattle  on 
the  Wichita  Valley  Kailway  between  8  and  9  o'clock  p.m., 
July  23,  1891,  and  thereupon,  in  company  with  **  another 
hand,"  boarded  the  train  to  go  with  said  cattle  to  Chicago, 
for  the  purpose  of  taking  care  of  them  during  transit ;  that 
when  he  reached  Wichita  Falls,  about  10  o'clock  that  night, 
he  learned  of  a  wreck  ahead  on  the  Ft.  Worth  &  Denver  City 
Bailway,  and  that  the  cattle  would  be  detained  some  time 
thereby,  and  thereupon  he  and  the  "  other  hand  "  left  the 
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cattle,  and  did  not  see  them  any  more  until  next  morning, 
when  lie  learned  that  they  had  been  mixed  in  the  pen  in  un- 
loading them  during  the  night ;  that  he  did  not  feed  or  water, 
nor  suggest  that  the  cattle  needed  feed  or  water,  while  they 
were  at  Wichita  Falls,  although  he  said  they  could  haye  been 
watered  there  by  driving  to  a  tank  near  the  pen  or  to  the 
river  ;  that  the  agent  of  the  Ft.  Worth  &  Denver  City  Bail  way 
Company,  on  that  day,  at  Wichita  Falls,  requested  him  to 
assist  in  regrading  and  loading  the  cattle,  which  he  infused 
to  do,  for  the  reason  that  it  could  not  be  done  in  the  stock 
pens,  and  he  did  not  know  all  the  brands;  that,  about  6 
o'clock  in  the  evening  of  July  24th,  the  cattle,  having  been 
loaded,  started  on  the  Ft.  Worth  &  Denver  City  Bailway  to 
Ft.  Worth ;  and  that  he  and  the  other  hand  went  with  the 
cattle,  arriving  at  Ft.  Worth  about  2  o'clock  next  morning, 
where  they,remained  about  two  or  three  hours,  and  left  about 
6  or  7  o'clock  on  the  Texas  &  Pacific  Railway  for  Texarkana 
(a  distance  of  about  253  miles),  at  which  place  they  arrived 
on  the  evening  of  the  next  day,  July  25th,  where  the  cattle 
were  fed  and  watered  for  the  first  time  since  they  were 
shipped  at  Dundee,  on  the  evening  of  July  23d. 

This  witness  further  testified  "  that  he  owned  an  interest  in 
said  cattle,"  but  did  not  state  the  extent  of  such  interest,  etc.; 
'*  that  he  went  from  Wichita  Falls  to  Chicago  as  agent  of  de- 
fendant at  the  request  of  the  defendant,"  that  while  at 
Wichita  Falls,  and  at  two  or  three  places  between  Wichita 
Falls  and  Ft.  Worth,  the  cattle  could  have  been  watered  on 
the  cars,  but  he  did  not  water  them,  nor  ask  that  it  be  done, 
because  he  did  not  think  they  needed  it,  and  thought  they 
would  do  very  well  without  food  or  water  until  they  reached 
Texarkana ;  that  at  Ft.  Worth  there  were  ample  facilities  for 
feeding  and  watering  the  stock,  both  in  the  stockyards  of  the 
Ft.  Worth  &  Denver  City  Railway  Company,  and  in  those  of 
the  Texas  &  Pacific  Railway  Company ;  but  that  he  neitlier 
watered  and  fed  the  stock  there,  nor  requested  that  it  be 
done,  because  he  thought  it  was  not  necessary,  and  that  they 
would  make  it  all  right  to  Texarkana,  where  he  expected  to 
feed  and  water  them  ;  but  that  when  he  arrived  in  Texarkana, 
and  found  the  cattle  much  damaged,  and  some  of  them  dead 
for  want  of  feed  and  water,  he  "  found  that  he  was  mistaken 
in  thinking  that  they  could  make  it  to  Texarkana  all  right 
without  feed  or  water." 

No  one  does  or  could  deny  that  the  cattle  were  greatly 
damaged  by  the  cruel  treatment  detailed  above.  The  court 
below  rendered  judgment  for  plaintiff  for  such  a  sum  as  ♦to 
show  conclusively  that  it  included  all  damage  done  to  the 
cattle  between  Dundee  and  Texarkana. 
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The  court  of  civil  appeals  (Head,  J.,  dissenting)  affirmed 
the  judgment^  upon  the  ground  : 

(1)  That  the  delay  at  Wichita  Falls  was  occasioned  l>j  the 
negligence  of  the  Ft.  Worth  &  Denver  City  Railway,  defend- 
ant, in  permitting  a  collision  between  one  of  its  trains  and  a 
bull. 

(2)  That  such  negligent  delay,  in  law,  conferred  upon  C.  B. 
Daggett,  agent  of  plaintiff,  the  right  to  rescind  the  special 
contract  under  which  the  cattle  were  shipped. 

(3)  That  C.  B.  Daggett  did  at  Wichita  Falls  rescind  said 
contract,  and  that  thereby  plaintiff  was  relieved  of  the  duty 
imposed  upon  him  by  the  contract  of  feeding  and  watering 
the  cattle. 

(4)  That,  upon  the  rescission  of  the  contract,  the  common- 
law  duty  of  feeding  and  watering  the  cattle  devolved  upon 
defendants. 

(5)  That  C.  B.  Daggett  proceeded  with  the  cattle  from 
Wichita  Falls  as  the  agent  of  defendants,  and  not  of  plaintiff, 
and  that,  therefore,  his  negligence  in  failing  to  feed  and  water 
was  the  negligence  of  defendants. 

This  is  an  analysis  of  the  opinion  as  we  understand  it. 
The  record  shows  that  this  was  an  interstate  shipment,  and 
that,  by  the  terms  of  the  shipment,  it  was  understood  between 
plaintiff  and  defendants  that  plaintiff  would  send  some  one 
with  the  cattle  to  attend  to  feeding  and  watering,  loading  and 
unloading,  during  the  trip,  and  to  such  shipment  we  will  con- 
fine our  remarks.  The  assignments  of  error  are  sufficient  to 
question  the  correctness  of  each  of  the  grounds  above  stated 
as  the  basis  of  the  opinion  of  the  court  of  civil  appeals,  and 
we  will  discuss  them  in  their  order. 

We  cannot  say  as  a  matter  of  law  that  there  was  no  evi- 
dence to   support  the  finding   that  the   delay  at 
Wichita  Falls  was  negligence  on  part  of  the  Ft.  BMciuioBfor 
Worth  &  Denver  City  Railway.     The  very  fact  of  ^•^'J^* 
stopping  and  unloading  after  the  cattle  had  only 
been  on  the  train  about  two  hours  was  some  evidence  of  neg- 
ligence.    The  long  delay  was  evidence  of  negligence,  and  so 
was  the  fact  that  the  company's  agents  allowed  the  train  to 
collide  with  the  bull.     This  court  does  not  pass  upon  the 
sufficiency  of  the  evidence. 

Assuming  that  defendants  were  guilty  of  negligence  in  un- 
loading or  delaying  at  Wichita  Falls,  does  it  follow  that  plaint- 
iff had  the  right,  by  reason  thereof,  to  rescind  the  special 
contract  of  shipment  without  reference  to  the  quantum  of  in- 
jury inflicted  upon  the  cattle  by  such  negligence? 

The  general  rule  is  that,  where  one  is  injured  by  the  negli- 
gence of  another,  the  person  iujured  must  use  all  reasonable 
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means  at  his  command  to  avert  or  lessen  the  damage  which 
would  otherwise  result  from  such  negligence,  and  his  failure 
to  do  so  will  limit  his  recovery  to  such  damages  as  would 
have  resulted  from  such  negligence  had  such  means  been 
used,  plus  such  a  sum  as  would  reasonably'  have  been  ex- 
pended in  the  use  of  such  means.  Tbe  failure  to  use  such 
means  would  be  contributory  negligence  only  as  to  such  por- 
tion of  the  injury  and  resulting  damages  as  would  have  been 
averted  by  the  use  thereof,  less  the  reasonable  cost  of 
such  means,  and  therefore  could  only  prevent  a  recovery  to 
thq,t  extent.  This  rule  of  law  does  not,  however,  require  the 
injured  party  to  do  a  vain  thing  in  attempting  to  avert  the 
consequences  of  the  negligent  act  of  another.  Therefore,  if  it 
reasonably  appears  that  the  reasonable  cost  of  such  means, 
added  to  the  damages  which  would  not  probably  be  averted 
by  the  use  thereof,  would  equal  or  exceed  the  damages  which 
could  reasonably  be  expected  to  result  from  the  negligent  act, 
then  the  party  whose  property  has  been  or  is  threatened  to 
be  injured  by  such  negligent  act  would  be  excused  from  the 
use  of  such  means,  and  could  recover  the  entire  damages  re- 
sulting from  such  negligent  act,  and,  if  the  property  were  de- 
stroyed or  rendered  valueless  thereby,  could  abandon  the 
same,  and  recover  the  full  value  thereof. 

It  results  from  the  above  that  it  is  not  the  negligence  of  the 
carrier,  but  the  extent  of  the  injury  that  might  have  been  rea- 
sonably expected  to  flow  therefrom,  and  the  amount  of  ex- 
pense which  might  have  been  reasonably  expected  to  be  in- 
curred in  the  attempt  to  avert  same,  which  must  be  looked  to 
in  determining  whether  the  shipper  in  this  case  had  the  right 
to  rescind  the  contract  of  shipment,  and  refuse  to  feed  and 
water  the  stock,  as  he  had  agreed  to  do,  on  account  of  the 
negligent  delay  at  Wichita  Falls. 

It  appears  from  the  record  that  if  the  cattle  had  beenprop- 
erly  fed  and  watered  at  Wichita  Falls,  or  even  at  Ft.  Worth, 
the  damages  would  have  been,  to  a  great  extent,  averted.  In 
fact  it  does  not  appear  therefrom  that  any  serious  damage 
would  have  resulted  from  the  delay  if  the  cattle  had  been  prop- 
erly fed  and  watered  at  either  or  both  of  said  places.  We 
are  therefore  of  opinion  that  the  trial  court  and  court  of  civil 
appeals  erred  in  holding  that  such  delay  at  Wichita  Falls,  in 
law,  justified  plaintiff's  agent,  C.  B.  Daggett,  in  rescinding  the 
contract  under  which  the  cattle  were  shipped. 

We  are  further  of  the  opinion  that  said  courts  erred  in 

holding  that,  by  such  delay  and  attempted  rescission,  plaintiff 

was  relieved  of  the  duty  of  feeding  and  watering 

the  stock,  because  the  attemptied  rescission   was 

ineffectual,  and  left  the  contract  in  full  force  and  because  the 


VOL.  61]  CARRIERS  OF  LIVE  STOCK.  327 

act  of  congress,  independent  of  any  contract,  imposed  upon 
the  person  in  charge  of  the  stock  the  duty  of  feeding  and 
watering  same,  of  which  duty  he  could  not  divest  himself 
under  the  circumstances  detailed  in  his  testimony  above;  and 
his  failure  to  perform  such  duty,  when  reasonable  facilities 
were  furnished  by  the  carrier,  was  negligence,  chargeable  to 
his  principal.     Rev.  St.  U.  S.  §  4387. 

We  are  further  of  opinion  that  the  special  contract,  as  well 
as  said  act  of  congress,  relieved  the  carrier  of  the 
duty,  in  the  first  instance,  of  feeding  and  watering  B*«o»»bieBe§g 
at  such  points  as  it  furnished  reasonable  facilities  uMiitToT 
to  the  snipper  to  do  so,  but  that,  in  the  absence  of  carrier, 
such  facilities  at  any  .point,  the  contract  would  be 
unreasonable  as  to  such  point,  and  the  carrier  would  be  liable 
for  any  damage  resulting  from  the  failure  to  feed  and  water 
at  such  point. 

We  are  further  of  the  opinion  that  C.  B.  Daggett  continued 
throughout  the  agent  of  plaintiff,  and  that  his  negligence  was 
chargeable  to  plaintiff.  If,  however,  it  be  conceded  that  C. 
B.  Daggett  abandoned  the  cattle  and  the  service  of 
plaintiff,  J.  P.  Daggett,  at  Wichita  Falls,  and  was  ^^"/^j^"*'* 
no  longer  his  Agent,  but  became  the  agent  of  the  ^  "^'^  *** 
carrier,  then  plaintiff,  J.  P.  Daggett,  was  guilty  of  negligence 
in  failing  to  make  any  arrangement  to  perform  the  duty  of 
feeding  a,nd  watering,  as  required  of  him  both  by  the  special 
contract  and  the  statute  above  cited.  While  the  agent,  C.  B. 
Daggett,  might  abandon  the  service  of  his  master,  he  was 
powerless  to  relieve  him  of  the  duty  imposed  by  the  contract 
and  the  law.  The  failure  to  perform  this  duty  was  negli- 
gence. It  can  avail  him  nothing  to  show  that  the  carrier  was 
also  guilty  of  negligence.  We  are  of  opinion  that  there  was 
error  in  holding  that  J.  P.  Daggett  was  not  guilty  of  negli- 
gence in  failing  to  feed  and  water  the  cattle  at  such  places  as 
the  carrier  provided  reasonable  facilities. 

Under  our  view  of  the  law  of  the  case,  it  is  not  necessary 
for  us  to  express  an  opinion  as  to  whether  C.  B.  Daggett 
could  in  any  event  be  relieved  of  the  effect  of  his  negligence 
as  far  as  he  was  interested  in  the  cattle,  and  whether,  as  to 
such  interest,  the  plaintiff,  J.  P.  Daggett,  was  placed  in  any 
better  position  by  virtue  of  the  agreement  that  plaintiff  is  en- 
titled to  recover  for  whatever  damages  defendants  are  liable. 
We  cannot  assent  to  the  proposition  urged  by  appellant  that 
the  judgment  should  be  here  rendered  for  it,  upon  the  ground 
that  there  is  no  evidence  of  negligence  on  its  part,  or,  if  there 
is,  then  plaintiff  was  guilty  of  contributory  negligence.  If  the 
total  damage  resulted  from  different  injuries,  produced  by 
separate  and  distinct  causes,  some  of  which  were  the  negh- 
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gent  acts  of  plaintiff  alone  or  of  plaintiff  and  defendants  com- 
bined, but  some  were  the  negligent  acts  of  defendants  or 
either  of  them,  without  contributory  negligence  on  part  of 
plaintiff  or  his  agent,  then,  for  the  damage  reasonably  result- 
ing from  the  latter  class  of  causes,  plaintiff  should  recover^ 
under  the  principles  herein  discussed. 

If  the  delay  on  appellant's  road  resulted  solely  from  its 
own  negligence,  as  we  think  the  court  below  was  authorized 
to  find,  then  plaintiff  was  entitled  to  recover  for  such  dam- 
age  as  he  suffered  by  reason  of  any  decline  in  market  price  be- 
tween  the  time  the  cattle  should  have  and  did 
daoiAgei.  reach  the  point  of  destination,  and  also  for  any 

damage  to  the  cattle  which-would  have  resulted 
from  such  delay,  even  if  they  had  been  properly  fed  and 
watered ;  and  if  appellant  failed  to  provide  reasonable  facili- 
ties for  feeding  and  watering  at  Wichita  Falls,  and  plaintiff 
and  his  agents  could  not,  by  the  use  of  reasonable  means, 
have  fed  and  watered  at  that  place,  then  plaintiff  is  also  en- 
titled to  recover  for  such  damage  as  resulted  to  the  cattle 
from  want  of  feed  and  water  at  that  point,  and  which  could 
not  have  been  prevented  by  properly  feeding  and  watering 
by  plaintiff  as  soon  as  the  cattle  reached  a  place  where  it 
could  have  reasonably  been  done. 

While  the  contract  exempts  appellant  **from  liability  of 
every  kind  after  said  live  stock  shall  have  left  its  road," 
nevertheless,  if  the  injury  were  inflicted  on  appellant's  line, 
under  circumstances  rendering  it  liable  to  plaintiff  under  the 
principles  above  stated,  plaintiff  would  be  entitled  to  recover 
all  damages  reasonably  flowing  therefrom,  and  which  he  could 
not  have  averted  under  the  principles  above  stated,  even 
though  such  damage  developed  or  became  apparent  after 
leaving  appellant's  line. 

If  plaintiff's  agent,  under  all  the  circumstances,  was  not 
guilty  of  negligence  in  failing  to  be  present  when  the  cattle 
were  unloaded  and  the  grades  mixed  at  Wichita  Falls,  and 
the  selling  price  was  diminished  by  such  mixing  of  grades, 
then  plaintiff  can  recover  such  portion  of  the  damages  result- 
ing therefrom  which  could  not  reasonably  have  been  averted 
by  regrading  the  cattle.  We  cannot  say  as  a  matter  of  law 
that  no  damage  would  have  resulted  to  the  cattle  by  regrad- 
ing them  in  the  pens. 

The  judgment  is  reversed,  and  the  cause  is  remanded  for 
the  errors  above  indicated. 

Measure  of  Damages  for  Delay  in  Transportation  of  Live  Stoclci — See 
Hudson  V.  Northern  Pacific  H.  Co.,  posty  829,  and  note,  835. 
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Hudson  et  (d. 
NoRTHEFN  Pacific  R.  Co. 

(Iowa  Supreme  Courts  October  19,  1894.) 

Waiver  by  Carrier  of  Stipulation  as  to  Presentation  of  Claim  for  Dam- 
ages and  as  to  Removal  of  Stock — Province  of  Jury.— Plaintiff  presented  a 
claim  for  damage  to  stock  to  the  general  freight  agent  of  a  railroad  com- 
pany, and,  by  direction  of  the  latter^  left  the  claim  with  him.  Thereafter 
the  agent  wrote  to  the  planitiff  rejecting  one  portion  of  the  claim,  but  offer- 
ing to  pay  the  other  portion  thereof.  Beldy  that  there  was  sufficient  to  allow 
Elaintiff  to  go  to  the  jury  upon  the  question  as  to  whether  or  not  the  defendant 
ad  waived  a  provision  in  the  contract  of  transportation  exempting  it  from 
liability  for  loss  or  damage  unless  the  shipper  gave  notice  in  writing  of  his 
claim  therefor  to  some  officer  of  the  company,  or  to  its  nearest  agent, 
before  removal  of  the  stock  from  the  place  of  destination  or  its  mingling 
with  other  stock. 

Same— Effect  of  Filing  Claim  after  Expiration  of  Time  Limited  by  Stipu- 
Jation. — The  fact  that  the  waiver  was  not  made  until  after  the  time  Usui  ex- 
pired for  giving  notice  was  immaterial,  where  it  appeared  that  the  general 
agent  of  the  company  tieated  its  liability  as  still  existing,  and  directed  the 
plaintiff  to  go  to  the  trouble  and  expense  of  filing  his  statement  and  claim 
for  damages. 

Construction  of  Contract  of  Transportation — Law  of  Place. — The  vnl;*!- 
ity  of  a  contract  for  transportation  of  live  stock  is  to  be  determined  by  the 
laws  of  the  state  wherein  it  was  entered  into. 

Same— Right  of  Carrier  to  Limit  its  Liability  for  Negligence  in  Absence 
of  Statutory  Permission. — Where  a  contract  for  the  transportation  of  live 
stock  is  made  in  a  state  which  has  no  statutory  provisions  on  the  subject, 
the  rule  of  the  common  law  as  to  the  liability  of  comon  carriers  will  govern, 
and  a  stipulation  in  a  contract  relieving  the  carrier  from  responsibility  for 
delay  occasioned  by  its  negligence  will  not  constitute  a  defense  to  an  action 
for  such  delay. 

Sufficiency  of  Evidence  of  Damage. — The  evidence  (which  is  not  de- 
tailed) was  sufficient  to  justify  the  jury  in  finding  that,  because  of  improper 
yard  facilities  and  improper  feed  and  insufficiency  of  water,  there  was  a 
shrinkage  caused  in  the  weight  of  the  cattle,  and  also  that  the  stock  was 
not  transported  within  a  reasonable  time. 

Measure  of  Damages  for  Delay  in  Transportation. — The  measure  of  damages 
in  an  action  for  delay  in  the  transportion  of  stock  is  the  difference  between 
its  market  value  at  its  destination  at  the  time  it  should  have  arrived,  and 
the  time  of  its  actual  arrival. 

Proof  of  Damages  for  Delay  in  Transportation— Prices  at  Points  other 
than  Place  of  Destination. — For  the  purposes  of  showing  the  market  prices 
of  cattle  shipped,  the  delivery  of  which  is  alleged  to  have  been  unreasona- 
bly delayed,  prices  of  the  same  class  of  cattle  at  other  points  is  admissible, 
if  it  is  also  shown  that  such  prices  are  relatively  the  same. 
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Competency  of  Witness  to  Testify  to  Maricet  Prices.— A  witness  who 
bases  his  opinioa  upon  market  reports  and  quotations  is  competent  to  tes- 
tify as  to  market  prices. 

Appeal  from  Woodbury  county  district  court. 
Sivan^  Lawrence  &  Svxxn,  for  appellant. 
Joyy  Call  cfc  Joy,  for  appellee. 

Deemeb,  J.— On  the  ISth  day  of  July,  1891,  the  plaintiff, 

through  his  agents,  delivered  to  the  defendant,  at  Uenesee, 

Idaho,  for  shipment  to  Sioux  City,  Iowa,  13  car- 

CMe  lur^d.      ^^^^  ^ J  i^Q.ii\Q^  consigned  to  "  Wyatt  &  Hopkins,'* 

for  sale  on  the  general  market  for  the  account  of  plaintiff. 
The  cattle  were  received  by  the  defendant,  and  it  undertook  to 
transport  them,  as  a  common  carrier,  to  their  point  of  desti- 
nation. They  did  not  reach  Sioux  City  until  about  midnight 
.of  the  21st  or  early  morning  of  the  22d  day  of  July. 

The  plaintiff  claims  that  the  cattle  were  delayed  on  the  way, 
by  reason  of  the  negligence  of  the  defendant,  its  agents  and  em- 
ployes, for  an  unreasonable  length  of  time,  and  that  by  reason 
thereof,  he  was  damaged  in  the  shrinkage  of  the  animals,  de- 
cline in  the  market  price,  and  in  expense  in  caring  for  them 
during  the  delay,  in  the  aggregate  sum  of  $1988.75. 

The  defendant,  while  admitting  the  receipt  of  the  cattle, 
alleges  that  it  did  so  under  a  contract  with  Wyatt  &  Hopkins 
which  provided,  among  other  things :  "  The  said  railroad  com- 
pany shall  not  be  liable  for  the  loss  or  death  o^  or  for  any 
injuries  received  by,  any  of  such  stock,  unless  the  same  is  im- 
mediately caused  by  the  wilful  misconduct  or  the  actual  neg- 
ligence of  said  company,  or  its  agents,  servants,  or  employes. 
The  said  shipper  further  agrees  that,  as  a  condition  precedent 
to  his  right  to  recover  any  damages  for  loss  of  or  injury  to 
any  of  said  stock,  he  will  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  of  the  said  railroad  company,  or  to  its 
nearest  station-agent,  before  said  stock  has  been  removed 
from  the  said  place  of  destination,  and  before  such  stock  has 
been  mingled  with  other  stock." 

It  provided  further :  "  The  shipper  hereby  assumes  all  risk 
oi  damage  which  may  be  sustained  by  reason  of  any  delay  in 
such  transportation,  not  resulting  from  the  wilful  negligence 
of  the  railroad  company."  ^ 

It  avers  that  this  contract  was  entered  into  in  Idaho,  and 
that  it  was  lawful  under  the  laws  of  that  state,  and  binding 
upon  the  parties ;  that  the  alleged  delay  in  the  shipment  of 
the  cattle  was  not  due  to  any  want  of  care,  or  carelessness,  on 
the  part  of  the  defendant,  its  agents  or  employes,  but  the 
damage,  if  any,  caused  by  the  delay,  was  assumed  by  the 
plaintiff,  or  occasioned  by  his  carelessness  and  neglect 
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Defendant  further  says,  in  answer,  that  plaintiff  did  not  give 
the  notice  in  writing  of  his  claim  for  loss  or  injury,  as  pro- 
vided by  the  contract. 

The  plaintiff,  in  reply,  admitted  the  making  of  the  contract, 
but  denies  its  validity,  and  further  admits  that  he  did  not  give 
the  notice  required  by  the  contract  of  his  loss  and  injury,  but 
alleges  that  the  defendant  waived  the  same. 

On  the  issues  thus  joined,  the  case  was  tried  to  a  jury, 
which  returned  a  verdict  for  plaintiff,  on  which  judgment  was 
rendered,  and  defendant  appeals. 

Although  41  errors  are  assigned,  defendant,  in  argument, 
discussed  but  few  of  them ;  and,  under  the  well-known  rules 
of  this  court,  we  will  consider  those  only  which  are  argued, 
the  others  being  waived. 

It  is  first-urged  that  there  was  not  SuflScient  testimony  of/ 
waiver  of  the  provisions  of  the  contract  requiring  notice  to  be 
given  the  company  by  the  plaintiff  of  loss  or  injury 
to  his  stock.    This  question  is  presented  by  the  as-  w**'*"^®^ 
signmeut  of  errors  wherein  it  is  claimed  that  the  [^  cuim.**"  *" 
court  erred  in  not  giving  to  the  jury  the  ninth  in- 
struction asked  by  it,  to  the  effect  that  the  proof  introduced 
did  not,  as  a  matter  of  law,  amount  to  a  waiver. 

The  court  instructed  the  jury  that  the  contract  was  binding 
upon  the  plaintiff,  but  that  the  defendant  might  waive  its  pro- 
visions, and  gave  them  proper  rules  to  determine  what  would 
constitute  a  waiver.  This*  instruction  was  not  properly  ex- 
cepted to,  and  the  evidence  adduced  to  support  a  waiver,  ex- 
cept as  to  one  particular  item,  was  received  without  objection. 
There  is  no  assignment  in  the  record  that  the  testimony  does 
not  support  the  waiver,  except  as  it  arises  upon  the  exception 
to  the  refusal  of  the  court  to  give  the  instruction  asked.  We 
will  assume,  however,  that  the  question  is  properly  presented, 
and  turn  our  attention  to  the  question  as  to  whether  there 
was  sufficient  evidence  to  support  the  alleged  waiver. 

It  appears  from  the  testimony  that  after  the  receipt  of  the 
cattle,  and  some  time  early  in  August,  plaintiff  went  to  St. 
Paul  and  saw  Mr.  Moore,  the  general  freight  agent  of  the  de- 
fendant  company.  He  was  at  that  time  the  head  of  defend- 
ant's entire  freight- shipping  business.  Plaintiff  related  the 
facts  of  the  case  to  him  and  told  him  he  had  sustained  a  lops. 
Moore  told  plaintiff  to  make  out  a  statement  of  his  damages, 
or  to  go  to  Mr.  Harrington,  the  general  claim  agent.  Moore 
took  plaintiff  to  Harrington  and  told  him  that  he  (i)laintiff) 
had  a  claim  against  the  company,  and  to  have  plaintiff  make 
out  a  bill  for  his  damages,  and  the  loss  he  had  sustained ;  and, 
if  they  found  plaintiff  entitled  to  any  dainages,  the j  would  ad- 
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just  it  at  once.    Plaintiff  made  out  a  claim  and  left  it  with 
the  claim  agent,  at  this  interview. 

Afterwards  the  claim  agent  wrote  plaintiff  the  following  let- 
ter (Exhibit  1) : 

•'  St.  Paul,  Minn.,  Nov.  20, 1891. 
"  Messrs.  W.  C.  Hudson  &  Co.,  Sioux  City,  Iowa — Gentlemen : 

«  Eeferring  to  your  claim  of  August  6,  1891,  for  $1988.75, 1 
have  investigated  this  matter  thoroughly,  and  have  laid  the 
claim  before  our  general  freight  agent,  and  also  before  our 
law  department.  The  law  department  is  of  the  opinion  that 
we  are  in  no  wise  liable  for  the  amount  of  the  claim.  I  am 
directed,  however,  by  Mr.  Moore,  the  general  freight  agent, 
to  say  to  you  that  we  will  refund  the  extra  expenses,  account 
of  feed,  etc.,  at  the  time  the  delay  occurred.  Let  me  know  if 
this  is  satisfactory.  Give  me  total  amount  of  extra  expenses 
thus  incurred,  and  I  will  have  check  sent  you  at  once. 

. "  Yours  truly, 

"  Fred  Harrington,  F.  C.  A." 

We  are  of  opinion  that  these  facts  were  sufficient  evidence  of 
a  waiver  on  the  part  of  the  defendant,  and  of  its  right  to  insist 
upon  the  notice  required  by  the  contract,  assuming 'it  to  be 
valid,  to  justify  the  court  in  submitting  the  question  to  the 
jury.  Such  forfeitures  are  not  favored  in  law,  and  "  courts 
are  always  prompt  to  seize  hold  of  any  circumstances  that  in- 
dicate an  election  to  waive  a  forfeiture,  or  an  agreement  to  do 
so,  on  which  the  party  has  relied  and  acted."  Any  agreement, 
declaration,  or  course  of  action  on  the  part  of  him  who  is  to 
be  benefited  by  the  contract,  which  leads  the  other  party  to 
believe  that,  by  conforming  thereto,  the  forfeiture  will  not  be 
iucurred,  will  and  ought  to  estop  the  promisee  from  insisting 
oil  the  forfeiture.  Insurance  Co.  v.  Eggleston,  96  U.  S.  577; 
Insurance  Co.  v.  Doster,  106  U.  S.  30;  Lyon  v.  Insurance  Co., 
00  Mich.  141.  Waiver  is  where  one  in  possession  of  any  right, 
whether  conferred  by  law  or  contract,  and  of  full  knowledge 
of  all  the  material  facts,  does,  or  forbears  the  doing,  of  some- 
tliiug  inconsistent  with  the  existence  of  the  right,  and  of  his 
intention  to  rely  upon  it ;  and  thereupon  he  is  said  to  have 
waived  it ;  and  he  is  precluded  from  claiming  anything  by 
reason  of  it  afterwards.     Bish.  Cont.  §  792. 

The  provision  in  the  contract  in  question  was  for  the  bene- 
fit of  the  defendant,  and  it  might  elect  to  rely  on  it  or  not,  as  it 
saw  fit.  If  it  so  conducted  itself  as  to  evince  an  intention  not 
to  rely  thereon,  and  induced  the  plaintiff  to  go  to  the  trouble 
and  expense  of  making  out  his  claim  for  damage,  in  accord- 
ance with  the  suggestion  of  its  general  freight  agent,  it  is  now 
estopped  from  insisting  on  the  forfeiture.   Mollis  v.  Insurance 
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Co.,  65  Iowa,  454 ;  Titus  v.  Insurance  Co.,  81  N.  T.  410 ;  In- 
surance  Co.  v.  Norton,  96  U.  S.  234. 

In  the  case  of  Titus  v.  Insurance  Co.  the  court,  in  speaking 
of  a  waiver  of  forfeiture  in  insurance  policies,  says ;  *'  But  it 
may  be  broadly  asserted  that  if,  in  any  negotiations  or  trans- 
actions with  the  assured,  after  knowledge  of  the  forfeiture,  it 
recognizes  the  continued  validity  of  the  policy,  or  does  acts 
based  thereon,  or  requires  th'e  insured,  by  virtue  thereof,  to  do 
some  act,  or  to  incur  some  trouble  or  expense,  the  forfeiture 
is,  as  a  matter  of  law,  waived ;  and  it  is  now  settled  in  this 
court,  after  some  difference  of  opinion,  that  such  a  waiver 
need  not  be  based  upon  any  new  agreement  or  an  estoppel." 
Oiting  Allen  v.  Insurance  Co.,  12  Vt.  366 ;  Webster  v.  Insur- 
ance Co.,  36  Wis.  67.  See  also  Boby  v.  Insurance  Co.,  120 
N.  T.  510 ;  Grubbs  v.  Insurance  Co.,  108  N.  Car.  472 ;  Insur- 
ance  Co.  v.  Kittle,  39  Mich.  51 ;  Carpenter  v.  Insurance  Co.,  61 
Mich.  635.  The  same  doctrine  applies  to  waivers  of  forfeiture 
in  leases  (Tayl.  Landl.  &  Ten.  [5th  Ed.]  §§  287-749  ;  1  Smith, 
Lead.  Cas.  20,  A);  and  to  waivers  of  notice  required  by  telegraph 
companies  of  claims  for  damage  (Hill  v.  Telegraph  Co.,  85  Oa. 
425 ;  Telegraph  Co.  v,  Stratemeier,  6  Ind.  App.  125 ;  Telegraph 
Co.  V.  Yopst  [Ind.  Sup.],  21  Am.  &  Eng.  Corp.  Cas.  88,  25  Am. 
&  Eng.  Corp.  Cas.  519,  118  Ind;  248.  The  case  of  Massengale 
V.  Telegraph  Co.,  17  Mo.  App.  257,  does  not  announce  a  con- 
trary rule. 

In  that  casid  the  sender  of  the  message  was  put  to  no  trouble 
or  expense  at  the  request  of  the  company.  Tne  general  agent 
of  the  company  merely  promised  to  look  into  the  matter. 
The  fact  that  the  waiver  in  this  case  was  not  made  until  after 
the  time  had  expired  for  giving  notice  is  not  controlling,  for 
the  defendant's  general  agent  treated  the  liability  of  the  com- 
pany as  still  existing,  and  directed  the  plaintiff  to  go  to  the 
trouble  and  expense  of  filing  his  statement  and  claim  for  dam- 
ages. Al  least,  there  was  testimony  authorizing  the  jury  to  so 
find.  The  claim  agent,  in  refusing  to  pay  the  plaintiff's  claim, 
did  not  put  it  on  the  ground  that  no  notice  had  been  given^ 
but  denied  liability  for  the  loss. 

2.  It  is  next  urged  thai  under  the  contract  of  shipment^ 
which  was  made  in  Idaho,  the  plaintiff  assumed  all  risKS  and 
damage  in  the  shipment  of  the  cattle  not  growing  out 
of  the  wilful  negligence  of  the  railroad  company ;  Coi»«tructio« 
that  there  is  no  statute  in  Idaho  making  snch  con-  JX"^" 
tracts  illegal,  and  therefore  it  is  in  full  force  and  uon. 
effect ;  and  that  there  is  no  proof  that  the  delay 
was  due   to   the   wilful   neglect  of  the  company.     The  con- 
tract having  been  made  in  Idaho,  to  be  partly  performed 
there,  its  validity  is  to  be  determined  by  the  laws  of  that 
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state.  Talbot  v.  Transportation  Co.,  41  Iowa,  247 ;  Fairchild  v. 
Eailroad  Co.,  148  Pa.  Si  527 ;  Hart  v.  Railroad  Co.,  112  U.  S. 
331,  18  Am.  &  Eng.  K.  Cas.  604;  Hazel  v.  Railway  Co.,  82 
Iowa,  477, 49  Am.  &  Eng.  R.  Cas.  76. 

As  there  is  no  statute  in  Idaho  regulating  such  a  contract, 
and  as  from  the  proofs  it  appears  there  have  been  no  decis- 
ions upon  the  subject,  we  will  presume  the  common  law  is  in 
force  there.  Under  the  common  law  a  carrier  may,  by  special 
contract,  limit  its  liability  as  an  insurer,  as  for  the  loss  of 
goods  by  fire  and  other  casualties  which  are  not  the^  result  of 
its  negligence ;  yet  it  cannot  restrict  it  so  as  to  excuse  itself 
from  loss  or  damage  resulting  from  the  negligence  of  its  ser- 
vants or  agents.  3  Wood,  Ry.  Law,  1885 ;  Railroad  Co.  v. 
Lock  wood,  17  Wall.  357 ;  York  Co.  v.  Illinois  Cent.  R.  Co.,  3 
Wall.  107 ;  New  Jersev  Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  344 ;  Hart  v.  Railroad  Co.,  112  U.  S.  331, 18  Am.  &  Eng. 
R.  Cas.  604 ;  Shriver  v.  Railroad  Co.,  24  Minn.  506 ;  Hoadley 
V.  Transportation  Co.,  115  Mass.  304. 

There  was  sufficient  testimony  to  justify  a  finding  by  the  jury 
that  the  delay  was  due  to  the  breaking  down  of  a  bridge  on 
the  defendant's  line  of  way,  near  Spokane,  in  Wash- 
n  *biiH* for ^  ington,  and  that  the  bridge  went  down  by  reason 
negligence.  of  the  negligence  of  the  defendant,  in  allowing  the 
timbers  to  become  rotten,  defective,  and  out  of  re- 
pair. The  defendant  could  not,  as  we  have  shown,  relieve 
itself  from  responsibility  for  damages  occasioned  by  the  delay, 
if  this  delay  resulted  from  its  own  negligence ;  and  the  stipu- 
lations in  the  contract  of  affreightment  are  no  defense  to  this 
action. 

3.  After  the  discovery  of  the  broken  bridge  at  Spokane, 
the  train  which  was  carrying  plaintiff's  stock  was  unloaded  at 
the  town  of  Sprague,  Idaho,  and  the  cattle  turned  into  defend- 
ant's stock-yards  at  that  place.  It  is  claimed  by  plaintiff  that 
these  yards  were  too  small ;  there  was  not  suffi- 
Proofo  dam-    ^j^j^^  room  in  which  to  feed  and  water  the  stock  ; 

that  the  watering-trough  was  too  small,  the  feed 
scarce,  poor,  and  unfit  for  cattle ;  and  that  he  was  obliged  to 
go  outside  and  buy  feed  at  his  own  expense ;  that,  by  reason 
of  the  condition  of  the  jrards  and  the  lack  of  water  and  feed, 
the  cattle  shrunk  in  weight,  and  his  damage  was  augmented. 

Defendant  insists  that  there  is  a  lack  of  testimony  to  sus- 
tain these  claims  of  the  plaintiff.  From  a  careful  reading  of 
the  testimony,  we  are  convinced  there  was  sufficient  evidence 
on  these  points  to  justify  the  verdict  by  the  jury,  if  it  were 
based  upon  these  grounds.  It  is  also  contended  by  defend- 
ant that  there  is  no  evidence  showing  that  the  cattle  were 
not  transported  within  a  reasonable  time.     With  this  conten- 
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tion  we  cannot  agree,  for,  in  our  opinion,  there  was  ample  evi- 
dence on  this  proposition.  It  would  serve  no  useful  purpose 
to  set  it  out  m  this  opinion,  which  is  already  growing  too 
long,  and  the  parties  must  be  content  with  our  conclusion. 

4.  Plaintiff  claims,  as  an  element  of  damage,  depreciation 
in  the  value  of  the  cattle  between  the  18th  day  of  July,  when 
the  cattle  should  have  arrived  had  the  defendant 
been  diligent,  and  the  time  when  they  did  in  fact  d«mii«eJ*  * 
arrive.     Upon  the  arrival  of  the  cattle  in  Sioux 
City,  they  were  reshipped  to  and  sold  in  South  Omaha.   When 
they  readied  South  Omaha,  about  one  half  of  them  were 
classified  and  sold  as  beef-cattle,  and  the  remainder  as  feed- 
ers.    It  was  shown  by  the  testimony  that  the  market  price  of 
beef-cattle  at  Sioux  City,  South  Omaha,  and  Chicago  was 
relatively  the  same,  and  that  the  Sioux  City  market  was  con- 
trolled by  the  Chicago  and  South  Omaha  markets,  allowing 
the  difference  in  freight.     It  was  also  shown  that  there  was 
no  market  for  feeders  in  Sioux  City  on  the  21st  of  July. 

Witnesses  were  allowed,  against  defendant's  objections,  to 
state  the  market  price  of  these  cattle  at  Sioux  City,  South 
Omaha,  and  Chicago  on  the  18th  day  of  July,  and  on  the  21st ; 
and  this  is  complained  of  as  error. 

We  think  the  ruluigs  were  correct.  Of  course,  the  ultimate 
question  for  the  jury  to  determine  in  case  there  was  delay  in 
the  shipment  was  the  difference  in  the  market  value  of  the  cattle 
at  Sioux  City,  Iowa  <(the  place  of  delivery),  on  the  ISth  and 
21st  d^s  of  July ;  but  testimony  as  to  the  market  price  at 
South  Omaha  and  Chicago  on  the^e  days  was  proper  to  go  to 
the  jury,  under  the  facts  disclosed  as  evidence  bearing  upon 
the  market  price  at  Sioux  City.  Lowell  v.  Commissioners, 
146  Mass.  403,  23  Am.  &  Eng.  Corp.  Cas.  349 ;  Cahen  v.  Piatt, 
69  N.  Y.  348. 

Witnesses  were  allowed  to  testify  as  to  values,  who  based 
their'  opinions  upon   market  reports  and  quota- 
tions.    Such  a  witness  is  competent  to  speak  as  to  ^^u^"*^  ^ 
values.     Sisson  v,   Bailroad  Co.,   14  Mich.    189; 
Peter  v.  Thickstun,  51  Mich.  589;  Bailroad  Co.  v.  Perkins,  17 
Mich.  296. 

We  haVe  endeavored,  as  best  we  may,  to  cover  every  point 
made  in  the  defendant's  argument,  and  our  conclusion  is  that 
there  is  no  prejudicial  error  in  the  record ;  and  the  judgmejat 
is  affirmed. 

Delay  in  Transporting  Live  Stock — Measure  of  Damages.  —  See  Ft. 
Worth  &  D.  C.  R.  Co.  t.  Greathouse  (Tex.),  49  Am.  &  Eng.  R,  Cas.  167, 
and  note  165. 

Limitation  of  Liability  of  Carriers  of  Live  Stocl(.— See  Union  Pac.  R.  Co. 
V,  Bainey,  antej  p.  802,  and  references  in  note,  p.  307. 
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Stipulation  tor  Notice  of  Claim  for  Loss  or  DamagOi — See  Western  Bail- 
way  of  Alabama  o.  'Harwell  (Ala.),  45  Am.  &  £ng.  R.  Cas.  358,  and  note 
867. 

Burden  of  Proof  Ag^ainst  Carrier  which  has  Limited  Its  Liability.— See 
Wesieni  Railway  uf  Alabama  v.  Harwell  (Ala.),  45  Am.  &  Eog.  R.  Caa. 
858,  aud  note  367. 

Contracts  for  Transportation  of  Live  Stoclc. — Limitation  of  Liability  for 
Jiegligence  of  Carrier, — In  Wabash  R.  Co.  «.  Brown,  152  III.  484,  it  was  held 
that  a  carrier  of  live  stock  cannot  relieve  itself  by  contract  from  liability 
for  any  portion  of  a  loss  sustained  by  the  consignor  upon  goods  in  its, 
the  carrier^s,  possession,  for  the  purposes  of  transportation,  where  such  loss 
results  from  its  gross  negligence.  Following  Railway  Co.  «.  Chapman,  138 
111.  96,  42  Am.  &  £ng.  R.  Cas.  392. 

In  Armstrong  «.  United  States  Exp.  Co.,  159  Pa.  St.  640,  it  was  held 
that  an  express  company  cannot  release  itself  from  liability  for  damages 
caused  by  the  negligent  transportation  of  live  stock. 

LimitatioiK  of  Liability  for  vugligence  of  Comieeting  Line. — In  McCann  d, 
Eddy  (Mo.,  June  30,  1894),  27  8.  W.  Rep.  541,  it  was  held  that  a  railroad 
corporation  may  exempt  itself  from  liability  for  the  negligence  of  a 
oonnecting  line,  notwithstanding  Rev.  St.  1889,  §  944,  which  provides 
that  whenever  any  property  is  received  by  a  railroad  company  for  trans- 
fer from  one  place  to  another,  within  or  without  the  state,  or  when  the 
company  issues  rebates  or  bills  of  lading  within  the  state,  it  shall  be 
liable  for  any  loss,  damage,  or  injury  to  properly  because  of  its  negligence 
or  the  negligence  of  any  other  common  carrier,  railroad,  or  transportation 
company  to  which  said  property  may  be  delivered,  or  over  whose  line  such 
property  may  pass.  The  court  said :  ^'  If  the  section  under  discussion  is  to 
be  construed  literally;  if  it  is  to  l>e  interpreted  as  casting  on  one  railway 
company  the  burden  of  the  negligence  of  another  railway  company,  against 
whose  negligence  the  company  sued  has  explicitly  contracted,  as  in  the 
present  instance, — then  I  have  no  hesitation  in  saying  I  do  not  believe  that 
the  legislature  has  the  power  thus  to  interfere  with  the  right  of  a  railway 
company  to  contract,  speaking  in  a  general  way,  as  it  may  deem  fit.  This 
power  of  individuals  or  corporations  to  contract  as  they  think  best  has 
been  recently  decided  by  this  court  to  be  placed  beyond  legislative  inter- 
ference by  constitutional  guaranties,  both  state  and  federal,  which  uphold 
the  right  of  'due  process  of  law,'  and  all  that  term  implies.  State  e. 
Loomis,  115  Mo.  807.  See,  also,  in  re  Jacobs,  98  N.  Y.  98;  Butchers' 
Union  Cases,  111  U.  S.  746,  6  Am.  &  Eng.  Corp.  Cas.  596;  in  re  Sam  Kee, 
81  Fed.  Rep.  680.  The  same  ruling  is  applicable  in  this  case.  And  it  is 
equally  beyond  the  power  of  the  legislature,  without  fault  on  the  part  of 
the  railwivy  company  complained  of,  and  in  spite  of  a  contract  to  that  effect 
to  the  contrary,  to  cast  upon  such  company  the  burden  of  paying  for  losses 
incurred  through  the  negligence  of  another  and  distinct  corporation.  Of 
course,  as  against  its  own  negligence,  a  corporation  would  not  be  allowed 
to  contract ;  for  this  would  be  subversive  of  public  policy,  and  besides 
would  bd  an  abdication  of  the  duties  and  functions  as  common  carrier, 
which,  by  the  very  terms  of  its  charter,  it  would  not  be  allowed  to  abdi- 
cate or  abrogate.  But  contracting  against  the  negligence  of  another  cor« 
poration  rests  upon  a  different  footing  altogether.^' 

Limitation  of  Liability  by  Liitial  Carrier  for  Delay  at  Terminal  Points — 
Duty  of  Carrier  to  Notify  Connecting  Carrier  of  Arrival  of  Stock — Pleading 
Notice.^ln  Louisville,  St.  L.  &  T.  K  Co.  v.  Bourne  (Ky.,  March  12,  1895), 
29  S.  W.  Rep.  975,  it  was  held  that  while  a  carrier  of  live  stock  may  by 
contract  limit  its  liability  for  delay  at  terminal  points  caused  by  the  refusal 
or  inability  of  a  connecting  carrier  to  receive  and  take  charge  of  a  ship- 
menty  yet  it  is  the  duty  of  such  a  carrier  to  promptly  notify  the  connecting 
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line  of  the  arrival  of  the  stock,  and  that  when  the  connecting  road  is  oper- 
ated bj  two  companies  it  is  the  duty  of  the  initial  carrier,  in  an  action  by 
the  shipper  against  it  for  injury  to  the  stock,  to  show  affirmatively  by  its 
pleading,  when  it  relies  on  that  fact  as  a  defense,  which  company  it 
notified. 

Effect  of  stipulation  Limiting  Liability  for  Self-inflicited  injuries  hy  wild 
or  Unruly  Horses. — In  Illinois  Central  R.  Co.  v.  Scruggs,  69  Miss.  418,  it 
was  held  that  a  stipulation  in  a  contract  for  the  shipment  of  horses,  that 
for  injuries  arising  '*in  consequence  of  any  of  them  being  wild,  unruly,  or 
weak,  or  of  different  ages  or  classes,  or  maiming  each  other  or  themselves, '' 
was  sufficient  to  release  the  carrier  from  liabilities  for  injuries  sustained  by 
the  animals  which  clearly  resulted  from  self-inflicted  wounds. 

Reasonableness  of  Stipulfitiaii  Requiring  Notice  of  and  Claim  for  Loss,  as 
Condition  Precedent  to  Right  of  Recovery, — In  Selby  «.  Wilmington  &  W.  R. 
Co.  (N.  Car.,  Oct.  17,  1893),  18  S.  E.  Rep.  88,  it  appeared  that,  by  a  stipu- 
lation in  a  contract  for  the  transportation  of  live  stock,  the  shipper  agreed 
that  in  consideration  of  reduced  rates  granted  *'a8  a  condition  precedent 
to  his  right  to  recover  any  damage  for  loss  or  injury  to  said  stock,''  he 
would  give  notice  in  writing  of  his  claim  thereof  to  some  officer  of  said 
company  or  its  nearest  station  agent  before  said  stock  is  removed  from  the 

Slace  of  destination  "^  *  *  or  from  the  place  of  delivery  of  the  same,  and 
efore  such  stock  is  mingled  with  other  stock,"  and  it  was  held  that  the 
stipulation  was  not  unreasonable,  nor  in  contravention  of  public  policy. 
Distinguishing  Oapehart  «.  Railroad  Co.,  81  N.  Car.  488.  Citing  Kice  o. 
Railroad  Co.,  68  Mo.  314;  Goggin  v.  Railroad  Co.,  12  Kan.  416. 

Reasonableness  of  Stipulation  Requiring  Commencement  of  Suit  and  Ser-^ 
vice  of  Summons  mthin  40  Days. — In  Gulf,  C.  &  S.  F.  R.  Co.  c.  Hume 
(Tex.,  June  14,  1894),  27  S  W.  Rep.  110,  it  was  held  that  a  statement  in  a 
contract  for  the  shipment  of  live  stock  that  suit  thereon  must  be  filed  and 
service  had  of  the  citation  before  40  days,  was  void  as  unreasonable,  since 
the  service  of  the  citation  must  have  been  necessarily  made  by  the  clerk  of 
the  court,  whose  duties  in  issuing  and  serving  the  same  were  prescribed  by 
law.  The  court  said :  '*  It  was  lawful  for  the  defendant,  by  agreement  with 
plaintiffs,  to  fix  a  reasonable  time  shorter  than  that  allowed  by  law  within 
which  suit  must  be  filed.  Railway  Co.  v.  Trawick,  80  Tex.  270.  Forty 
days  has  been  held  to  be  reasonable,  under  the  facts  of  the  cases  in  which 
the  question  arose.  The  reasonableness  of  the  time  fixed  is  generally  a 
question  of  fact,  to  be  determined  by  the  jury.  The  requirement  that  ser- 
vice of  citation  must  be  made  within  a  g^ven  time  rests  upon  a  different 
grround.  It  is  not  a  question  whether  or  not  the  time  agreed  upon  is  rea- 
sonable, but  is  a  subject  about  which  the  parties  could  contract  ?  Upon 
the  filing  of  a  petition,  it  is  the  duty  of  the  clerk  to  forthwith  issue  the 
citation,  and  the  duty  of  the  officer  to  whom  it  is  delivered  to  serve  it 
without  delay.  Rev.  St.  arts.  1213,  1218.  When  the  plaintiff  delivers  his 
petition  to  the  clerk,  he  has  no  further  legal  control  over  the  action  of  the 
officers.  The  law  secures  to  the  plaintiff  and  defendant  the  benefit  of  vig- 
ilance in  serving  the  citation.  It  is  not  an  act  to  be  performed  by  the 
plaintiff,  or  any  one  under  his  direction  or  control.  We  have  found  no 
caHe  involving  this  question.  The  general  rule,  however,  is  settled  by  the 
authorities  that  an  officer  cannot  contract  to  receive  compensation  for  ser- 
vices in  addition  to  those  prescribed  by  law.  Neither  can  he  bind  himself 
to  accept  less  than  the  law  allows  him,  nor  to  waive  the  remedy  for  collec- 
tion provided  by  law.  Mechem,  Pub.  Off.  §§  374,  876-378.  This  is  placed 
upon  the  ground  that,  the  compensation  being  prescribed  by  law,  it  is 
against  public  policy  that  it  should  be  the  subject  of  contract  between  the 
officer  and  litigants.  The  duties  of  public  ofiicers  in  issuing  and  serving 
citations  are  prescribed  by  law,  and  it  would  seem  that  for  the  same  reasoa 
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any  contract  between  third  parties  which  would  involve  any  interference 
with  the  regular  discharge  of  those  duties,  or  that  would  impose  liability  for 
a  failure  of  an  officer  to  discharge  them  with  vigilance,  would  be  equally 
against  public  policy  and  void.  The  part  of  the  stipulation  requiring  ser- 
vice of  citation  to  be  made  within  40  days  was  void.  When  one,  for  a  legal 
and  valuable  consideration,  agrees  to  perform  two  acts,  which  are  severa- 
ble, one  of  which  is  lawful  and  the  other  unlawful,  the  contract  may  be 
enforced  as  to  that  for  which  it  was  lawful  to  contract,  and  held  void  as  to 
the  other.  But  when  the  two  things  to  be  done  are  so  blended  that  they 
cannot  be  separated,  one  lawful  and  the  other  not,  the  whole  contract  is 
void.     Ohio  'c.  Board  of  Education,  85  Ohio  St.  519;  Gelpcke  «.  Dubuque, 

I  Wall.  221 ;  Presbury  v.  Fischer,  18  Mo,  50;  U.  8.  v.  Bradley,  10  Pet.  343; 
Hynds  v.  Hays,  25  Ind.  31.  One  period  of  time  is  by  this  agreement  des- 
ignated within  which  two  things  are  to  be  done.  No  part  of  that  time  can 
be  specified  as  that  within  which  suit  might  be  filed,  and  the  limitation  of 
the  right  of  recovery  avoided,  without  performing  the  other  act, — of 
serving  citation.  It  is  apparent,  therefore,  that  these  acts  are  so  blended 
that  they  cannot  be  separated,  and  the  entire  clause  is  rendered  nugatory 
by  including  that  which  it  was  not  lawful  to  embrace  in  the  agreement." 

Waiter  of  Requirement  of  Notice  of  Loss  and  Claim  for  Damages, — In  Wa- 
bash R.  Co.  V.  Brown,  152  111.  484,  it  appeared  that  a  contract  for  the  ship- 
ment of  live  stock  provided  that  no  claim  for  damages  should  be  allowed 
or  paid  by  the  carrier,  nor  suit  thereon  brought  in  any  court  by  the  shipper, 
unless  a  claim  for  such  loss  or  damage  should  be  made  in  writing,  verified 
by  affidavit,  and  delivered  to  the  general  freight  agent  of  the  carrier  within 
five  days  from  the  time  the  stock  shipped  was  removed  from  the  car  ;  that 
a  shipper  who  had  sustained  a  loss  wrote  a  letter  to  the  claim  agent,  who 
received  it  within  the  prescribed  five  days,  but  no  affidavit  was  attached  to 
such  letter  as  required  by  the  contract ;  that  thereafter,  in  response  to  a 
letter  of  inquiry,  the  shipper  received  an  answer  from  the  agent  to  the 
effect  that  the  claim  had  been  left  to  the  legal  department  of  the  company 
for  an  opinion  as  to  the  latters^  liability ;  and  it  was  held,  in  an  action  to 
recover  for  such  loss,  that  the  jury  was  justified  in  believing  that  the  com- 
pany received  the  claim  without  objection  or  pointing  out  its  defects,  and 
afterwards  treated  it  as  pending  for  adjustment  upon  its  merits,  and  that 
consequently  there  was  a  waiver  of  further  or  other  notice  of  claim  for  the 
alleged  loss. 

Duty  of  Carrier  to  Transport  from  Depot  to  Depot  for  Single  Freight 
Charge  and  to  Furnish  Facilities  for  Loading  and  Unloading. — In  Union 
Trust  Co.  of  New  York  o.  Atchison,  T.  &  S.  F.  R.  Co.  and  Kenan  v.  Receiver 
of  Atchison,  T.  &  S.  F.  R.  Co.  (U.  S.  Cir.  Ct.  N.  D.  111.,  Nov.  26.  1894),  64 
Fed.  Rep.  992,  it  was  held  that  freight  demanded  by  a  carrier  covers  its 
entire  service  from  depot  to  depot,  and  that  such  freight  is,  in  law,  compen- 
sation not  only  for  the  actual  carriage,  but  also  for  the  facilities  furnished 
for  loading  and  unloading.  The  court  said :  **  The  duty  of  the  carrier  is  to 
furnish  facilities  for  loading,  carrying,  and  unloading.  Its  custody  of  the 
stock  remains,  and  its  obligation  is  not  discharged  until  the  shipper  is  fur- 
nished with  proper  facilities  to  unload.  The  carriage  includes  the  delivery, 
and  there  can  be  no  delivery,  except  at  such  a  place  as  is  suitable  to  the 
delivery  of  the  particular  thing  carried.  A  delivery  of  live  stock  in  the 
company's  passenger  station  or  freight  platforms,  unattended  with  suitable 
chutes,  yards,  etc.,  would  be  no  delivery  at  all.  It  is  the  duty  of  the  car- 
rier, therefore,  as  said  in  the  Covington  Stock  Yards  Case,  139  U.  S.  128, 

II  Sup,  Ct.  461,  to  furnish  these  facilities  to  the  shipper. 

'*  The  freight  demanded  covers  the  entire  service  of  the  carrier  from  depot 
to  depot.  It  is  in  law  the  compensation,  not  only  for  the  actual  carria^, 
but  also  for  the  facilities  furnished  for  loading  and  unloading.    The  service 
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is  a  single  one,  and  the  compensation  is  likewise  single.  The  law  will  not 
permit  the  charge  for  such  single  service  to  be  divided.  A  carrier  cannot 
make  up  its  bill  of  charges  in  items — one  for  loading,  one  for  carriage,  one 
for  personal  service  of  attendants,  one  for  delivery,  etc.  The  freight  is  not 
an  aggregate  of  separate  charges,  but  a  single  charge.  This  policy  of  the 
law  is  not  because  a  particular  shipper  might  not  deal  with  the  carrier  as 
intelligently  in  the  case  of  one  method  as  in  the  other,  but  because  the  pub- 
lic is  not  so  likely  to  deal  intelligently  with  a  series  of  items  as  with  a  single 
freight  rate.  The  shipper  may  be  intelligent  or  unintelligent,  ignorant  or 
educated,  accustomed  to  business  or  inexperienced  in  such  affairs,  delib- 
erate and  careful,  or  hasty  and  uninquiring.  The  service  of  the  carrier  is 
for  one  as  well  as  the  other.  A  single  charge  presents  to  him  at  once  the 
whole  problem.  A  series  of  charges  might  confuse  him,  and  leave  uncer- 
tain what,  in  the  end,  the  aggregate  would  be.  For  illustration,  many 
roads  centreing  in  Chicago  reach  their  passenger  stations  over  other  lines. 
Would  it  be  tolerable  to  permit  them  to  sell  tickets  from  New  York  or 
Louisville  to  Cl^icago  at  a  single  rate,  and  then  impose  a  further  terminal 
ciiarge  at  this  end  of  the  line  ?  Would  such  practice  be  made  less  intoler- 
able by  the  fact  that  the  company  actually  carried  the  passenger  on  its  own 
line  within  the  corporate  limits,  thus  fulfilling  the  letter  of  the  contract;  or 
by  the  fact  that  the  additional  terminal  charge  was  posted,  along  with  other 
rates,  in  the  station  of  departure  ?  The  practical  objection  is  that  the  pub- 
lic generally  knows  or  ascertains  the  locality  of  the  company's  station  within 
the  city  of  destination,  but  in  few  instances  consults  the  posted  passenger 
rates.  If  the  public  did  consult  the  posted  rates,  it  would  only  be  con- 
fused by  any  method  other  than  that  of  a  single  rate,  for  travellers  do  not 
usually  carry  pencils  and  tabs,  and  the  majority  would  be  unable  to  figure 
out  satisfatorily  the  results  of  tabulated  statements.  The  law  comes  to 
their  rescue  by  requiring  the  carrier  to  name,  under  a  single  and  definite 
item,  the  cost  of  its  entire  undertaking,  from  station  to  station.  It  may 
be  admitted  that  the  reasons  for  a  single  charge  in  the  case  of  freight  traffic 
are  not  so  cogent  as  in  that  of  the  carriage  of  passengers,  but  they  are  of 
the  same  character,  and  are  calculated  to  safeguard  the  public  against  mis- 
calculations and  mistakes.  Any  other  rule  would  expose  those  who  are 
entitled  to  the  service  of  the  .carrier  to  hardships  and  injustice  that  can 
easily  be  avoided,  and  open  up  opportunities  to  dishonest  or  tricky  carriers 
that  should  not  be  tolerated. 

*^The  duty  of  the  defendant  company,  in  this  case,  therefore,  is  to  carry 
the  live  stock  offered  to  it  at  Kansas  City  to  its  station  of  delivery  in  Chi- 
cago at  a  single  charge,  without  the  imposition  of  other  charges,  under  any 
name  or  pretext.  This  does  not  exclude  additional  charges  for  services 
beyond  the  defendant's  undertaking,  or  change  the  obligation  of  defendant 
with  respect  to  goods  or  stock  accepted  for  delivery  at  its  Chicago  station, 
when  delivery  is  made,  or  offered  to  be  made,  at  that  station.  It  sometimes 
happens  that  a  further  service  is  required.  The  shipper  may  not  wish  his 
goods  delivered  at  the  station,  but  at  some  other  point  in  the  city,  reached, 
perhaps,  over  another  railroad^s  tracks,  or  by  some  other  method  of  trans- 
portation. A  terminal  charge  for  this  service  is  proper,  both  because  it  is 
not  included  in  the  carrier's  undertaking,  as  held  out  to  the  public  gen- 
erally, and  because  such  additional  service  to  a  special  shipper,  without 
charge,  would  be  unfair  to  his  competitors.  In  such  cases  the  law  permits, 
and  the  interstate  commerce  act  expressly  recognizes,  the  right  of  a  terminal 
char^re  The  only  limitations  are  that  the  additional  charge  be  reasonable, 
and  that  the  amount  be  announced  in  advance,  so  that  the  particular 
shipper  wishing  the  additional  service  may  be  advised  of  the  amount  of  his 
increased  obligation.'' 

Liability  of  Connecting  Carrier  for  Delay  in  Transporting  Live  Stock — 
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Failure  of  Initial  Carrier  to  Forward  Waf/'hiU. — ^In  Louisville,  N.  A.  &  C. 
R,  Co.  «.  Brinley  (Ky.,  Feb.  6,  1895),  29  8.  W.  Rep.  305,  which  was  an  ac- 
tion to  recover  damages  for  delay  in  delivering  live  stock,  it  appeared  that 
the  cattle  reached  defendant's  stock-yards  by  connecting  line  about  five 
hours  before  the  departure  of  a  fast  freight  train  ;  that  defendant's  servants 
refused  to  attach  the  car  which  contained  the  animals  to  the  fast  freight 
because  the  connecting  line  had  not  sent  a  way-bill,  and  although  plaintiff 
exhibited  to  defendant's  servants  the  bill  of  lading  ;  that  thereafter  such 
servants  made  the  car  fast  to  a  special  train  and  attempted  to  overtake  the 
fast  freight,  but  without  success,  and  the  car  was  then  attached  to  a  slow- 
running  freight  train,  which  took  the  cattle  to  their  destination  at  about 
noon  of  Tuesday,  whereas,  had  they  been  taken  by  the  fast  freight  they 
would  have  reached  their  destination  the  previous  Sunday  night;  and  it 
was  held  that  defendant  was  liable  for  the  damages  sustained  by  the  plain- 
tiff because  of  the  delay. 

Duties  and  Liabilities  of  Railroad  Companies  as  to  Furnishing  Cars  for 
Transportation  of  Live  Stock — Implication  of  Agreement  to  Furnish  Cars  hy 
Bequest  for  Cars  Made  of  Station  Agent. — In  Newport  News  &  M.  V.  R.  Co. 
V,  Mercer  (Ky.^  Jan.  23,  1895),  29  S.  W.  Rep.  801,  it  was  held  that  as  it  is 
the  duty  of  a  carrier,  independent  of  any  statutory  obligation,  to  provide 
reasonable  facilities  and  appliances  for  transportation,  when  requested,  the 
law  implies  an  agreement  to  furnish  necessary  cars  on  a  particular  day, 
when  a  request  has  been  in  due  time  made  by  the  shipper  of  a  station 
agent,  who,  for  that  purpose,  has  the  authority  of  a  general  agent. 

Extent  of  Carrier's  Obligations, — In  Newport  News  &  M.  V.  R.  Co.  «. 
Mercer  (Ky.,  Jan.  23,  1895),  29  S.  W.  Rep.  301,  it  was  held  that  a  railroad 
company  is  not  held  to  more  than  reasonable  diligence  and  care  in  furnish- 
ing cars  for  the  transportation  of  freight  and  that  the  wreck  of  a  train, 
whereby  free  movement  of  cars  is  temporarily  prevented,  should  be  treated 
as  a  legal  excuse  for  delay  in  having  them  at  a  particular  time  and  place,  in 
accordance  with  a  special  agreement. 

Authority  of  Station  Agent  to  Bind  Company  hy  Oral  Agreement  to  Furnish 
Cars.— In  Gulf,  C.  &  S.  F.  R,  Co.  t>.  Hume  (Tex.,  June  14,  1894),  27  S.  W. 
Rep.  110,  it  was  held  that  a  station  agent  of  a  railway  company  can  bind 
it  by  an  oral  contract  to  furnish  cars  at  a  given  time  for  the  shipment  of 
freight,  unless  the  shipper  knows  that  the  agent  has  no  suCh  authority. 
Citing  Es^ton  v.  Dudley,  78  Tex.  286;  McCarty  v.  Railroad  Co.,  79  Tex. 
87. 

Breach  of  Contract  to  Furnish  Cars — Inability  to  Furnish  Cars  Because  of 
Railroad  Wreck  as  a  Defense. — In  Newport  News  &  M.  V,  R  Co.  v,  Mercer 
(Ky.,  Jan.  28,  1895),  29  S.  W.  Rep.  301,  which  was  an  action  to  recover 
for  failure  to  furnish  cars  as  agreed  between  a  shipper  and  the  railroad 
company,  the  court  instructed  the  jury  that  '*it  was  the  duty  of  the  train 
despatcher  to  control  defendant's  cars  and  to  assign  them  in  the  order  in 
which  they  were  called  for  by  the  shipper,"  but  failed  to  g^ve  any  explana- 
tion in  connection  therewith ;  and  it  was  held  that  the  instruction  was 
erroneous  as  misleading,  and  that  the  instruction  asked  by  defendant,  to  the 
effect  that  if  the  cars,  at  the  time  they  were  to  have  been  delivered,  were 
elsewhere  upon  the  defendant's  road,  and  that  it  was  reasonably  expected 
and  arrantfed  to  bring  other  cars  for  plaintiff's  use  within  the  time  required, 
but  that  it  was  unable  to  do  so  by  reason  of  a  wreck  which  occurred  to 
one  of  its  trains,  they  should  find  for  defendant,  should  have  been  given. 

Inability  to  Furnish  Rolling  Stock  as  Defense.— In  Gulf,  C.  &  S.  F.  R.  Co. 
«.  Hume  CTex.,  June  14,  1894),  27  S.  W.  Rep.  110,  it  was  held  that  if  the 
agent  of  a  railroad  company  contracts  to  furnish  cars  at  a  given  time  for 
transportation  of  cattle,  the  fact  that  shipments  of  cattle  over  the  line  of 
the  road  at  that  time  was  so  great  that  there  were  not  sufficient  rolling- 
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stock  to  enable  the  company  to  furnish  the  cars  contracted  for  would  not 
constitute  a  defense  to  -an  action  for  the  breach  of  such  contract. 

Measure  of  Damages. — In  Newport  News  &  M.  V.  R.  Co.  v,  Mercer  (Ky., 
Jan.  23,  1805),  29  S.  W.  Rep.  301,  which  was  an  action  to  recover  damages 
sustained  by  reason  of  the  failure  of  a  railroad  company  to  provide  cars  for 
the  shipment  of  cattle,  as  agreed  on  between  the  conumny  and  the  shipper, 
the  evidence  was  to  the  effect  that  there  was  no  difference  in  the  market 
value  of  the  cattle  at  the  place  of  destination  on  the  day  on  which  they  were 
to  arrive  and  the  day  on  which  they  actually  did  arrive,  and  that  there  was 
no  loss  on  that  account;  and  it  was  held  that  the  damages,  if  any,  should 
be  confined  to  the  additional  cost  of  feeding  and  caring  for  the  cattle  dur- 
ing the  period  of  delay  and  the  injury  in  weight  and  unfitness  for  market 
that  may  have  resulted  from  such  delay. 

In  Gulf,  C.  &  S.  F.  R.  Co.  «.  Hume  (Tex.,  June  14,  1894),  27  S.  W.  Rep. 
110,  it  was  held  that  the  measure  of  damages  in  an  action  brought  to  re- 
cover for  breach  of  a  contract  to  furnish  cars  for  the  transportation  of 
cattle  was  the  difference  between  the  expense  of  caring  for  and  feeding  the 
cattle  during  the  time  they  are  kept  waiting  for  cars  and  the  amount  it 
would  have  cost  to  handle  them  and  provide  food  for  the  salne  time  at  the 
place  of  destination. 

Negligent  Transportation  of  Live  Stock — Exposure  to  Danger  of  Fire, — 
In  Alabama  &  V.  R.  Co.  v,  Spaiks,  71  Miss.  757,  it  was  held  that  a  carrier 
is  under  a  duty  to  transact  its  business  in  a  reasonable  and  ordinary  man- 
ner and  that  a  course  of  business  in  which  a  shipper  is  required  to  place 
animals  in  a  car,  there  to  remain  for  12  or  13  hours  before  the  departure  of 
a  train  having  a  fixed  schedule  time,  is  neither  reasonable  nor  lawful. 

Failure  to  Unload  Car — Exposure  of  AnimaU  to  Inclement  Weather. — In 
Corbett  v.  Chicago,  St.  P.,  M.  <&  O.  R.  Co.,  86  Wis.  82,  it  was  held  that  a 
railroad  company  was  liable  for  damages  sustained  by  a  shipper  of  horses 
resulting  from  their  exposure  during  the  night  to  the  inclemency  of  the 
weather,  because  of  the  company^s  failure  to  unload  the  car  containing 
them  on  the  evening  of  their  arrival  from  a  point  a  few  miles  distant  as 
had  been  agreed  between  the  shipper  and  defendant's  freight  agent.  The 
court  said:  **The  pretext  that  the  defendant  company,  with  all  of  its  men, 
machinery,  and  vast  railroad  facilities  at  West  Superior  could  not  unload 
16  valuable  horses  from  a  freight  car  on  their  arrival,  and  was  compelled 
by  invincible  necessity  to  leave  the  car,  with  its  perishable  freight,  in  a 
distant,  dangerous,  and  inaccessible  place,  exposed  to  wind  and  weather, 
at  an  inclement  season  of  the  year,  through  the  whole  night,  was  not  sus- 
tained by  any  proof  whatever,  and  it  would  require  a  large  amount  of  the 
most  reliable  evidence  to  make  it  credible." 

Liability  of  Railroad  Company  for  Negligence  of  Former  Receiver, — In  Texas 
&  Pac.  R.  Co.  V.  Donovan,  86  Tex.  378,  it  was  held  that  the  liability  of  the 
defendant  company  for  damages  sustained  by  negligence  in  the  transporta- 
tion of  live  stock  while  its  roud  was  iu  the  hands  of  a  receiver  was  not 
because  of  the  receiver's  negligence,  but  because  the  earnings  of  the  road 
in  his  hands  were  used  to  make  permanent  and  valuable  improvements 
which  enured  to  tne  benefit  of  the  defendant. 

Determination  of  Fact  of  Negligence — Province  of  Inferior  Courts — 
Illinois  Practice  Act. — In  Wubush  R.  Co.  v.  Brown,  152  111.  484,  which  was 
an  action  for  the  loss  of  cattle  by  the  burning  of  the  car  which  they  occu- 
pied in  the  course  of  transportation,  it  was  held  that  whether  there  was 
negligence  on  the  part  of  the  company  in  allowing  the  escape  of  sparks  or 
brands  from  the  engine,  or  whether  there  was  negligence  in  placing  a  car 
of  the  kind  in  question  within  three  cars  of  the  engine,  was  a  question  of 
fact  to  be  determined  by  the  inferior  and  appellate  courts  under  the  00th 
section  of  the  Practice  Act,  which  requires  such  determination  and  pro- 
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Tides  that  no  assignment  of  error  in  the  supreme  court  shall  call  in  ques- 
tion the  determination  of  the  appellate  court  upon-  controverted  questions 
of  fact. 

Actions  for  Loss  or  Damages  Sustained  by  Negligence — Transportation 
of  Live  Stock — Place  of  Sermoe  of  Summons — Contract  hy  Connecting  Carrier 
Acting  for  Other  Bond. — In  Nashville,  C.  &  St.  L.  R.  Co.  v.  Carrico  (Ky., 
May  3,  1894),  26  S.  W.  Rep.  177,  it  was  held  that  a  contract  made  by  a 
connecting  railroad,  acting  as  agent  of  another  road,  was  within  section  7S 
of  the  Civil  Code,  which  provides  that  ^*an  action  against  a  common  car- 
rier, whether  a  corporation  or  not,  upon  a  contract  to  carry  property,  must 
be  brought  in  the  county  in  which  the  defendant  or  either  of  several  de- 
fendants resides,  or  in  which  the  contract  is  made,  or  in  which  the  carrier 
agrees  to  deliver  the  property,"  and  that  service  of  a  summons  may  be 
made  in  the  county  where  the  contract  was  made  by  the  connecting  line. 

Sufficiency  of  Annwer — Denial  of  Sufficient  Information  to  Form  a  Belief — 
In  Nashville,  C.  &  St.  L.  R.  Co.  v.  Carrico  (Ky.,  May  3,  1894),  26  S.  W. 
Rep.  I??,  which  was  an  action  for  injuries  to  a  shipment  of  Louies,  the 
declaration  in  substance  alleged  that  the  defendant  company  had  iigreed  to 
transport  the  mules  from  one  point  to  another,  and  that  by  the  nc^-ligence 
of  its  agents  operating  the  train  on  which  the  animals  were  placed  they 
were  greatly  injured.  The  defendant  simply  stated  that  they  did  not  have 
sufficient  information  to  form  a  belief  on  the  subject,  and  it  was  held  that 
the  statement  was  insufficient  as  a  traverse  under  section  118  of  the  Civil 
Code,  subsection  7,  which  permits  a  traverse  for  the  want  of  information 
sufficient  to  form  a  belief,  when  facts  alleged  in  the  adverse  pleading  are 
not  within  the  knowledge  of  the  party  making  the  traverse. 

Competency  of  Witness  to  Prof>e  Value  of  Stodi  at  Destination. — In  Texas  & 
P.  R.  Co.  V.  Donovan,  86  Tex.  378,  it  was  held  that  a  witness  in  Texas  who 
derived  his  information  as  to  the  market  value  of  live  stock  at  Chicago 
from  trade  journals  and  telegrams  received  from  Chicago  almost  daily,  was 
competent  to  testify  as  to  the  value  of  live  stock  at  the  latter  place. 

Instruction  as  to  Carrier's  Liability — Ignoring  Stipulation  Limiting  Lia- 
bility,— In  Illinois  Cent.  R.  Co.  v.  Scruggs,  69  Miss.  418,  which  was  an 
action  to  recover  for  injuries  to  horses,  it  was  held  that  an  instruction 
which  ignored  a  stipulation  in  the  contract  of  transportation  which  limited 
the  liability  of  the  carrier,  and  instructed  the  jury  that  nothing  would 
relieve  the  carrier  from  his  obligation  to  carry  and  deliver  safely  except 
the  act  of  God,  the  public  enemy,  or  the  act  or  conduct  of  the  owner,  was 
error. 

Proof  of  Damages —  Objections  to  Proof  Baised  for  First  Time  on  Appeal, — 
In  Alabama  &  Y.  R.  Co.  v.  Sparks,  71  Miss.  757,  it  was  held  that  an  objec- 
tion that  the  proof  of  the  value  of  animals  for  the  injury  to  which  the  suit 
was  brought  did  not  relate  to  their  value  at  the  point  from  which  they 
were  shipped,  which  value  under  the  contract  was  to  control  in  case  of 
injury,  could  not  be  raised  for  the  first  time  on  appeal. 
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Gbimes 

V. 

Eddy  et  cd. 

(Missouri  Supreme  Oourty  December  iy  1804.) 

Judicial  Notice  as  to  Texas  Fever. — Courts  will  take  judicial  notice  that 
Texas  cattle  have  some  dangerous  or  infectious  disease  communicable  to 
native  cattle.     Overruling  Bradford  v.  Floyd,  80  Mo.  207. 

Liability  of  Railroad  Company  for  Allowing  Texas  Cattle  to  Escape  from 
Wreck  of  Train. — The  escape  from  a  railroad  wreck  of  cattle  infected  with 
Texas  fever  because  of  the  negligence  of  the  railroad  employes  is  sufficient, 
under  sections  953,  954  of  the  B^vised  Statutes  respecting  the  transporta- 
tion of  such  cattle  and  imposing  a  liability  on  companies  transporting  the 
same  for  loss  occasioned  by  the  infection  of  native  cattle,  to  render  the 
company  liable  for  the  loss  of  domestic  cattle  which  contracted  the  dis- 
ease by  passing  over  the  tracks  of  the  escaped  cattle. 

Province  of  Jury  as  to  Negligence  of  Railroad  Employes  In  Allowing 
Escape  of  Texas  Cattle  from  Wreck.— The  question  as  to  whether  or  not 
the  cattle  were  permitted  to  escape  from  the  wreck  by  reason  of  the  care- 
lessness or  negligence  of  the  railroad  employes,  is  for  the  jury. 

Validity  of  Statute  Prohibiting  Transportation  of  Texas  Cattle— Inter- 
ference with  Interstate  Commerce. — Section  953  of  the  Revised  Statutes, 
which  prohibits  railroad  companies  from  bringing  into  or  transporting 
through  the  state,  or  from  one  part  thereof  to  another,  any  Texas,  Mexican, 
Cherokee,  or  Indian  cattle  affected  with  what  is  commonly  known  as  Texas 
or  Spanish  fever,  or  any  other  contagious  disease  whatsoever,  is,  in  so  far  as  it 
prohibits  the  transportation  of  such  cattle  through  the  state,  an  attempted 
regulation  of  interstate  commerce,  and  as  such  invalid,  since,  as  all  such 
cattle,  though  not  diseased  themselves,  have  the  means,  power,  or  quality,  by 
reason  of  their  nativity  and  their  usual  and  normal  condition  to  communi- 
cate disease  to  native  cattle,  the  inhibition  would  extend  to  all  cattle 
within  the  territory  prescribed. 

What  Cattle  are  Comprehended  by  the  Statute. — The  statute  is  broad 
enough  to  embrace  cattle  infected  with  microbes  or  parasites  by  which 
Texas  fever  is  communicated  to  domestic  cattle,  although  such  infected 
cattle  are  themselves  free  from  disease. 

Appeal  from  Monroe  county  circuit  court. 

Jackson  dk  Montgomery,  for  appellants. 

jB.  iV^.  Bodine  and  Stocking  dk  Aleocander,  for  respondent. 

Burgess,  J. — This  is  an  action  to  recover  the  value  of  a  cow 
alleged  to  have  died  from  Texas  fever,  contracted 
from  cattle  shipped  over  the  Missouri,  Kansas  &      ^*^"**'^* 
Texas  Bailway  while  the  same  was  being  operated  by  the  de- 
fendants, as  receivers. 
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The  suit  was  commeneed  before  a  justice  of  the  peace  in^ 
Monroe  county,  and  appealed  to  the  circuit  court. 

The  statement  is  in  two  counts,  and,  leaving  off  the  caption, 
is  as  follows :  "  Plaintiff  says  that  the  Missouri,  Kansas  & 
Texas  Kail  way  Company  was  on  and  after  the  day,  herein- 
after mentioned,  and  now  is,  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  and  that,  at  the  time 
hereinafter  mentioned,  defendants,  George  A.  Eddy  and  H. 
C.  Cross,  were,  and  now  are,  receivers  of  the  said  Missouri, 
Kansas  &  Texas  Bail  way  Company,  appointed  by  the  United 
States  circuit  court  for  the  Eighth  judicial  circuit,  and,  as 
such  receivers,  were  at  said  date,  and  now  are,  in  possession 
of  the  railroad  of  said  corporation,  known  as  the  Missouri, 
Kansas  &  Texas  Bailroad,  running  through  the  county  of 
Monroe,  in  the  state  of  Missouri,  and,  as  said  receivers,  en- 
gaged in  running  and  operating  the  same,  and  doing  a  general 
railroad  business  over  and  on  said  railroad. 

"  Plaintiff  states  that  on  or  about  the day  of  May,  1890, 

defendants,  as  such  receivers,  were  engaged  in  transporting 
upon  said  railroad,  and  had  upon  their  cars,  while  so  trans- 
porting through  Monroe  county,  Missouri,  a  large  number  of 
Texas  cattle,  said  cattle,  being  at  said  time  infected  with  a 
deadly  disease,  known  as  *  Texas  fever  ;'  that  all  Texas  cattle, 
during  the  Spring  and  summer  months,  whether  perceptibly 
affected  by  said  disease  or  not,  communicate  the  seme  to  ail 
cattle  raised  in  Missouri  passing  over  land  previously  passed 
over  by  such  Texas  cattle ;  that  defendants  at  said  time  well 
knew  that  said  cattle  were  Texas  cattle,  that  they  were  in- 
fected with  said  disease,  and  of  the  liability  aforesaid  to  com- 
municate such  disease  to  Missouri-raised  cattle,  by  leaving 
the  germs  of  said  disease  upon  the  ground  over  which  they 
travelled  ;  and  that  defendants,  as  such  receivers,  so  knowing, 
and  while  said  Texas  cattle  were  by  them  being  transported 
across  Monroe  county,  Missouri,  wrongfully  and  negligently, 
by  their  servants  and  employes,  permitted  said  Texas  cattle, 
so  infected  with  said  disease,  and  so  liable  to  communicate 
said  disease  as  aforesaid,  whether  apparently  affected  them- 
selves or  not,  to  escape  from  the  control  and  custody  of  said 
defendants,  and  run  at  large  over  a  large  area  of  land  in  Mon- 
roe county,  Missouri,  including  public  highways,  for  a  space 
of  twelve  hours  or  more ;  and  tnat,  plaintiff  then  and  there 
being  the  owner  of  a  certain  Missouri-raised  cow,  of  the  value 
of  one  hundred  and  twenty-five  dollars,  the  same,  without  any 
fault  or  negligence  of  plaintiff,  passed  over  the  ground  over 
which  said  Texas  cattle  had  passed  as  aforesaid,  and  thereby 
the  said  disease  of  Texas  fever  was  communicated  to  plain- 
tiff's cow,  whereby  she  sickened  and  died,  so  that  she  was 
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wholly  lost  to  plaintiff,  whereby  he  was  damaged  in  the  sum 
of  one  hundred  and  twenty-five  dollars,  for  which  he  asks 
judgment 

"  I^laintiff,  for  another  cause  of  action  against  defendants,  as 
receivers,  ss  aforesaid,  states  that  the  Missouri,  Kansas  & 
Texas  Railway  Company  was  on  and  afker  the  days  herein- 
after  mentioned,  and  now  is,  a  railroad  corporation  organized 
under  the  laws  of  the  state  of  Kansas,  and,  at  the  time  here- 
inafter mentioned,  defendants  were,  and  now  are,  the  receivers 
of  the  said  Missouri,  Kansas  &  Texas  Bailway  Company,  ap- 
pointed by  the  United  States  circuit  court  for  the  Eighth 
judicial  circuit,  and,  as  such  receivers,  were  at  said  dates,  and 
now  are,  in  possession  of  the  railroad  of  said  corporation 
known  as  the  *  Missouri,  Kansas  &  Texas  Railroad,'  running 
through  the  county  of  Monroe,  in  the  state  of  Missouri,  and, 
as  such  receivers,  engaged  in  running  and  operating  the  same, 
and  doing  a  general  railroad  business  over  and  on  said  rail- 
road. 

"  Plaintiff  states  that  on  or  about  the day  of  May,  1890, 

defendants,  as  such  receivers,  were  engaged  in  transporting 
upon  said  railroad,  and  had  upon  their  cars  while  so  traus- 

Sorting,  through  Monroe  county,  Missouri,  a  large  number  of 
'exas  cattle,  at  said  time  being  affected  with  the  disease 
known  as  '  Texas  fever ;'  that  defendant  at  said  time  well 
knew  that  said  cattle  were  Texas  cattle,  and  were  affected 
with  Texas  fever  ;  that  said  cattle,  while  being  so  transported 
by  defendants,  were  permitted  by  defendants  to  escape  from 
the  cars  in  said  Monroe  county,  and  to  run  at  large  over  a 
large  area  of  land  in  said  county  along  the  route  and  in  the 
vicinity  of  said  railroad,  including  public  highways,  for  the 
space  of  twelve  hours  or  more ;  and  that,  plaintiff  then  and 
there  being  the  owner  of  a  certain  native  Missouri-raised  cow, 
of  the  value  of  one  hundred  and  twenty-five  dollars,  the  same, 
without  any  fault  or  negligence  on  the  part  of  the  plaintiff, 
passed  over  the  ground  over  which  said  Texas  cattle  had 

J)assed  as  aforesaid,  and  thereby  the  said  disease  of  Texas 
ever  was  communicated  to  plaintiffs  said  cow,  whereby  she 
sickened  and  died,  so  that  she  was  wholly  lost  to  plaintiff, 
whereby  he  was  damaged  in  the  sum  of  one  hundred  and 
twenty-five  dollars  ;  wherefore  plaintiff  says  that  under  the 
provisions  of  sections  953  and  954,  Rev.  St.  Mo.  1S89,  he  is 
entitled  to  recover  from  defendants  the  sum  of  one  hundred 
and  twenty -five  dollars,  for  which  he  asks  judgment." 

To  the  statement,  defendants  filed  an  answer,  denying  all 
the  allegations  contained  therein. 

A  separate  trial  was  had  on  each  count,  resulting  in  a  ver- 
dict and  judgment  for  plaintiff  on  both  counts. 
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It  was  by  stipalation  admitted  that  the  cattle,  which  it  is 
claimed  caused  the  injury,  were  shipped  from  Sinton,  in  Sau 
Patricio  county,  Tex.,  over  a  line  of  railroad  connecting  with 
that  operated  by  the  defendants  at  West  Point,  Tex.,  and 
then  delivered  to  the  defendants,  consigned  in  Chicago,  111. 
Said  cattle  were  shipped  May,  16,  1890,  and  reached  Paris, 
Monroe  county,  on  the  morning  of  May  21,  1890,  while  en 
route  to  Chicago.  As  the  cars  going  eastward  towards  the 
depot  passed  over  the  switch,  they  were  wrecked.  The  engine 
and  several  cars  loaded  with  coal  went  over  the  switch 
safely,  but  the  rear  trucks  of  one  coal  car,  and  the  cars  in 
which  these  cattle  were  loaded,  were  thrown  from  the  track, 
and  the  balance  of  the  train  remained  standing  on  the  track 
in  a  westerly  direction  from  the  wreck.  One  of  the  cattle 
cars  was  broken  in  at  one  end,  and  some  of  the  cattle  escaped 
in  this  way.  The  cars  were  thrown  over  to  one  side,  and  the 
cattle  all  thrown  together  at  one  end,  and  it  became  neces- 
sary to  remove  them  speedily  to  prevent  them  smothering. 
This  was  done  by  opening  the  side  doors,  pulling  them  out 
with  ropes,  etc. 

The  town  of  Paris  lies  nearly  wholly  south  of  the  railway, 
and  there  is  no  street  across  the  railway  track  west  of  where 
the  wreck  occurred.  The  depot  and  stock-yard  are  east  of 
the  place  of  the  wreck,  the  stock-yard  on  the  north  side  of 
the  track.  At  the  place  of  the  wreck  the  right  of  way  on  the 
north  side  abuts  upon  enclosed  land;  and  just  east  of  the 
wreck,  and  opposite  where  the  forward  part  oi  the  train  stood, 
is  located  a  section-house  and  tool-house.  The  right  of  way 
opposite  the  wreck  was  also  enclosed  ground.  The  wrecked 
cars  were  thrown  towards  the  south,  a  coal-car  striking  a  tele- 
graph pole,  and  bearing  it  down  upon  the  wire  fence  close  to 
where  it  stood.  The  train  in  the  rear  of  the  wreck  stood  on 
the  track,  reaching  back  the  length  of  some  15  or  16  cars  to 
a  trestle  or  fill  i  so  that  between  the  wreck  and  the  fill  there 
was  no  way  to  pass  from  the  south  side  of  the  track  to  the 
north  side,  because  of  the  cars  iu  the  train  standing  on  the 
main  track.  A  short  distance  west  of  the  wreck,  and  south  of 
the  railway,  is  a  little  open  piece  of  ground,  through  which  a 
road  runs  from  its  connection  with  th  .  regularly  laid  out 
streets  of  the  town  to  a  road-crossing  across  the  railway, 
through  a  gate,  i^to  private  grounds  lying  north  of  the  track. 
The  cars  of  the  train  not  wrecked  stood  across  this  crossing. 

As  the  cattle  escaped  from,  or  were  removed  from,  the 
wrecked  cars,  they  were  scattered  along  the  right  of  way  south 
of  the  track,  and  between  the  wreck  and  the  road-crossing 
west  of  the  wreck  about  150  feet. 

Plaintiff's  evidence  showed  no  efforts  of  any  one,  save  the 
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traiumen  and  railroad  employes,  to  stop  the  cattle  from  wan- 
dering off.  Tliej  did  nothing  with  the  cattle  that  night,  as 
they  were  wild,  vicious,  and  unmanageable.  By  daylight  the 
next  morning,  the  cattle  had  wandered  out  over  the  streets  of 
Paris,  and  upon  open  grounds,  some  going  as  far  as  a  mile  in 
the  country ;  and  it  was  10  o'clock  a.m.  before  they  were  all 
driven  into  the  railroad  stock-pens  by  horsemen. 

The  testimony  showed  that  all  Texas  cattle  contain  in  their 
system  a  parasite  or  germ  which  is  harmless  to  them  ;  that  it 
simply  acts  upon  their  system  as  vaccine  does  upon  a  human 
being  inoculating  them,  and  rendering  them  free  from  all 
danger  from  the  disease  ;  that  they  are  not  diseased  them- 
selves, but,  on  the  contrary,  are  inoculated  against  the  disease, 
and  do  not  die  from  it  unless  they  are  brouglit  to  a  colder 
climate,  and  get  rid  of  the  parasite,  and  are  then  again  sub- 
ject to  the  disease,  in  which  event  it  is  as  fatal  to  them  as  it 
is  to  native  cattle.  There  was  no  indication  of  any  disease 
in  the  Texas  cattle  that  escaped  at  Paris.  The  evidence  also 
showed  that  native  cattle  walking  over  the  same  ground 
where  the  Texas  cattle  had  been,  or  eating  from  the  same 
hay,  or  drinking  from  the  same  pool  of  water,  would  contract 
the  Texas  fever ;  and  that  over  20  head  belonging  to  differ- 
ent persons  in  Paris,  and  which  had  thus  been  exposed  to  the 
disease,  did,  in  a  few  days  thereafter,  contract  and  die  from 
the  Texas  fever,  and  among  the  rest  the  cow  of  plaintiff. 

The  evidence  on  the  part  of  the  defendants  showed  that,  at 
the  time  of  the  wreck,  the  train  was  running  at  the  rate  of  8 
to  10  miles  per  hour  ;  that  the  engine  and  three  or  four  cars 
passed  over  the  switch  safely,  but  that  the  rear  trucks  of  a 
coal-car  went  on  the  switch-track,  and  the  forward  trucks  on 
the  main  line,  and  the  wreck  resulted.  An  examination  of 
the  switch  revealed  the  fact  that  the  rod  connecting  the  switch 
with  the  target  and  shaft  had  been  detached.  The  pin  which 
held  the  goose-neck  with  which  the  connection  had  been  made 
had  been  removed  and  carried  or  thrown  away,  and  the  con- 
nection made  by  the  ^oose-neck  broken.  The  result  was  that 
the  moving  cars  passing  over  the  track  at  the  switch  mis- 
placed or  opened  the  switch,  and  the  forward  trucks,  passing 
over  in  sut'ety,  remained  on  the  main  track,  but  the  rear 
trucks  of  the  same  car  were,  by  reason  of  the  moving  of  the 
switch,  sent  on  the  switch-track.  The  stone  used  in  separat- 
ing the  connection  was  found,  and  the  marks  on  it  and  the 
iron  connection  were  plainly  seen.  Similar  wrecks  and  at- 
tempts at  wrecks  had  been  made  on  the  line  of  defendants' 
railway  during  the  same  season  and  in  the  same  location.  As 
soon  as  they  could  do  so,  defendants  had  the  cattle  collected^ 
and  placed  in  the  stock-pens  of  the  railroad  company. 
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At  the  close  of  plaintifiTs  evidence,  defendants  interposed  a 
demurrer  thereto,  which  was  overruled.  Under  the  instruc- 
tions of  the  court,  there  was  a  verdict  for  plaintiff  on  each 
count  in  the  complaint 

Defendants  then  61ed  a  motion  for  a  new  trial  and  in  arrest 
of  the  judgment,  which  being  overruled,  they  appealed  to  this 
court. 

The  first  contention  of  defendants  is  that  the  demurrer  to 
the  evidence  under  the  first  count  in  the  statement  should 
have  been  sustained,  for  the  reason  that  it  failed  to  support 
the  averments  in  the  statement,  in  that  it  failed  to  show  that 
the  Texas  cattle  were  permitted  to  escape,  were  infected  with 
a  dangerous  or  deadly  disease,  and  that  the  defendant  knew 
it ;  and  that  they  negligently  permitted  the  cattle  to  escape 
from  their  custody  or  control. 

The  cause  of  action  stated  in  the  count  now  under  considera- 
tion being  one  at  common  law,  before  the  plaintiff  was  entitled 
to  recover  thereunder,  it  devolved  upon  him  to  show,  not  only 
that  the  Texas  cattle  were  infected  with  a  dangerous  ana 
deadly  disease,  microbe,  or  parasite,  and  that  the  disease  was 
communicated  to  his  cow,  by  reason  of  which  she  died,  but 
it  devolved  upon  him  to  show  that  defendants  knew,  or  that 
it  was  a  notorious  fact,  that  all  Texas  cattle  were  so  diseased 
or  so  infected,  and  that  it  was  by  their  negligence,  or  that  of 
their  employes,  that  they  were  permitted  to  escape  from  their 
custody  or  control. 

While  the  proof  did  not  show  that  the  cattle  were  them- 
selves in  fact  diseased,  it  is  of  general  notoriety  that  all  cattle 
in  that  part  of  Texas  from  which  these  cattle  were  shipped  are 
infected  with  a  microbe  or  germ  of  disease  which  is  taken  in 
by  Missouri  cattle  by  injection ;  that  is,  taken  into  the  sys- 
tem through  the  stomach,  by  eating  grass  over  which  Texas 
cattle  have  travelled,  or  by  drinking  water  from  pools  or 
streams  through  which  they  have  passed,  and  deposited  the 
germs  by  droppings  or  from  ticks. 

Plaintiff  undertook  to  fix  notice  on  defendants  of  the  infec- 
tion of  the  cattle  by  proof  of  notoriety  of  the  fact  that  all 
Texas  cattle  are  affected  with  what  is  called  "  Texas  fever," 
and  will  impart  that  fever  to  native  cattle  under  certain  con- 
ditions. In  respect  of  animals  of  a  wild  nature,  such  as 
beasts  of  prey  or  animals  by  nature  vicious,  the  owner  is  re- 
sponsible for  any  damages  occasioned  by  them,  whether  or 
not  he  knew  of  its  habits  or  disease.  Canefox  v.  Crenshaw,  24 
Mo.  199.  While,  at  common  law,  it  was  the  duty  of  every 
man  to  restrain  his  cattle  within  his  own  inclosure,  and  for 
failing  to  do  so  lie  was  liable  for  their  trespasses  and  for 
injuries    i\  silt  in:;    from    disease    communicated    by    them, 
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whether  he  voluntarily  permitted  them  to  go  at  large  or  not 
(Cooley,  Torts,  397),  as  to  domestic  animals  the  common  law 
does  not  fix  any  liability  on  the  owner  for  damages  done  by 
them  at  large  on  the  ground  of  negligence,  without  it  be 
proven  that  the  owner  knew  that  the  animals  were  mischievous 
or  dangerous  (Lyke  v.  Van  Leuven,  4  Denio,  127  ;  Cooley, 
Torts,  341,  343 ;  Dearth  v.  Baker,  22  Wis.  73 ;  Vrooman  v. 
Lav/yer,  13  Johns.  339  :  Eailway  Co.  v.  Finley,  38  Kan.  550 ; 
Patee  v,  Adams,  37  Kan.  133.) 

In  Bradford  v.  Floyd,  80  Mo.  207,  which  was  an  action  for 
damages  occasioned  to  plaintiff's  cattle  by  contact  with  what 
were  known  as  "Texas  cattle,"  it  was  held  that,  while  the 
evidence  showed  that  the  defendant  knew  that  they 
were  Texas  cattle,  before  defendant  could  be  held  '■**«»^  "«"«• 
liable  for  damages  caused  by  disease  communi-  ^^^r.  **** 
cated  by  them  to  plaintiff's  cattle,  it  must  be  shown 
that  defendant  knew  that  his  cattle  were  diseased.    The  same 
rule  was  announced  in  Railway  Co.  v.  Finley,  38  Kan.  550,  16 
Pac.  951,  and  Patee  v.  Adams,  37  Kan.  133. 

Since  those  cases  were  decided,  scientific  investigation  has 
demonstrated,  and  it  is  now  a  matter  of  general  information 
or  knowledge,  that  Texas  cattle  are  not  in  fact  diseased  them- 
selves,  so  as  to  render  them  unhealthy  for  food,  but  that  all 
Texas  cattle  are  infected  in  their  systems  with  a  parasite  or 
germ,  which  is  harmless  to  them,  but  which,  when  taken  into 
the  stomach  by  native  cattle,  produce  what  is  known  as 
**  Texas  fever 

In  Kimmish  v.  Ball,  129  U.  S.  217,  it  was  said :  "  That 
cattle  coming  from  those  sections  of  the  country  during  the 
spring  and  summer  are  often  infected  with  a  contagious  and 
dangerous  fever  is  a  notorious  fact."  If,  then,  it  be  a  noto- 
rious  fact,  courts  will  take  judicial  notice  thereof,  and  no 
proof  is  required.  So  it  is  said  that  "  courts  will,  in  general, 
tg,ke  notice  of  whatever  ought  to  be  generally  known  within 
the  limits  of  their  jurisdiction."  Greenl.  Ev.  §  6.  "  If  a  fact 
alleged  to  exist,  and  upon  which  the  rights  of  parties  depend, 
is  within  common  experience  and  knowledge,  it  is  one  of 
which  the  courts  will  take  judicial  notice."  Minnesota  v. 
Barber,  136  U.  S.  313,  32  Am.  &  Eng.  Corp.  Cas.  405 ;  Brown 
V.  Piper,  91  U.  S.  37-42 ;  Phillips  v.  City  of  Detroit,  111  U.  S. 
604,606. 

Whatever  difference  of  opinion  may  have  at  one  time  ex- 
isted as  to  the  cause  and  character  of  what  is  known  as 
^' Texas  fever,"  and  the  manner  in  which  it  is  communicated 
to  native  cattle  of  the  state,  yet  the  fact  is  of  common  knowl- 
edge that  the  disease  is  imparted  under  certain  conditions  by 
Texas  cattle.    This  peculiar  characteristic  and  its  notoriety 
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are  recognized  by  this  and  many  other  states,  as  is  shown  by 
the  various  legislation  with  respect  thereto,  as  well  as  by 
regulations  in  the  markets  of  the  country,  which  require  this 
class  of  cattle  to  be  kept  separate  from  others.  From  these 
considerations  it  would  seem  that  the  case  of  Bradford  v. 
Floyd,  supra,  in  so  far  as  it  holds  that  courts  will  not  take 
judicial  notice  of  the  fact  that  Texas  cattle  have  some  conta- 
gious or  infectious  disease,  communicative  to  native  cattle, 
should  be  overruled. 

Plaintiff  was  permitted  to  prove,  over  the  objections  of  de- 
fendants, that  it  was  a  matter  of  universal  knowledge  that 
Texas  cattle  were  infected  with  an  infectious  disease,  commu- 
nicable to  native  cattle ;  and  while,  from  what  had  been  said, 
such  proof  was  entirely  unnecessary,  it  is  impossible  to  see 
how  defendants  could  have  been  prejudiced  thereby. 

As  the  railway  company  owed  no  duty  to  the  plaintiff,  what 
produced  or  caused  the  wrecking  of  the  train  was  of  no  con- 
sequence, except  for  the  purpose  of  showing  how  the  cattle 
II  biiit  f  escaped  from  the  custody  of  defendants  or  their 
defeiidatti!  employes,  the  inquiry  being  whether  the  escape 
was  because  of  their  carelessness  or  negligence. 
If  so,  as  it  was  a  notorious  fact  that  the  cattle  were  infected 
with  microbe  or  parasites,  which  they  were  liable  to  commu- 
nicate to  domestic  cattle  travelling  over  the  ground  after  them, 
or  from  eating  grass  over  which  they  had  passed  or  their 
droppings  had  fallen,  the  Texas  fever,  and  the  plaintiff's  cow 
had  contracted  tbe  disease  in  that  way,  from  which  she  died, 
the  plaintiff  is  entitled  to  recover. 

As  to  whether  or  not  the  cattle  were  permitted  to  escape 
from  the  custody  of  defendants'  employes  after  the  wreck,  by 
reason  of  their  carelessness  or  negligence,  was  one  to  be 
passed  upon  by  the  jury,  under  proper  instructions 
ProTinceof  from  the  court;  and  we  are  not  prepared  to  say 
of  cattle.*****  that  there  was  not  sufficient  evidence  upon  which 
to  predicate  such  instructions.  The  instructions 
that  were  given  under  this  count  in  the  complaint  presented 
the  law  of  the  c«ase  very  fairly  to  the  jury. 

The  second  count  of  the  statement  is  predicated  upon  sec- 
tions 953  and  954,  Rev.  St.  1889.  They  read  as  follows: 
"  Sec.  953.  Every  person  shall  so  restrain  his  diseased  or  dis- 
tempered  cattle,  or  such  as  are  under  his-  care,  that  they  may 
not  go  at  large  off  his  own  premises  or  the  land  to  which  they 
belong ;  and  no  person  shall  drive  any  diseased  or  distem- 
pered cattle  affected  with  what  is  commonly  known  as  Texas 
or  Spanish  fever,  or  any  other  infectious  disease,  into  or 
through  this  state,  or  from  one  place  therein  to  another,  un- 
less it  be  to  remove  them  from  one  piece  of  ground  of  the 
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same  owner  ;  and  no  railroad  company  or  owner  of  a  steam- 
boat, or  any  other  company  or  person,  shall  bring  into  or 
transport  through  this  state,  or  from  one  part  thereof  to  an- 
other, any  Texas,  Mexican,  Cherokee,  or  Indian  cattle  affected 
with  what  is  commonly  known  as  Texas  or  Spanish  fever,  or 
any  other  contagious  disease,  epidemic,  or  pestilence.  *  *  * 
Sec.  954.  Any  person  or  persons,  railroad  company,  or  owner 
or  owners  of  any  steamboat,  who  shall  offend  against  or  vio- 
late any  of  the  provisions  of  the  next  preceding  section  shall 
be  liable,for  all  damages  sustained' on  account  of  such  Texas 
or  Spanish  fever,  or  other  infectious  disease,  being  communi- 
cated from  any  of  such  diseased  animals  or  cattle  to  any 
other  animal  or  cattle  in  the  neighborhood  or  along  the  line 
of  such  transportation,  or  removal  of  such  diseased  animal  or 
cattle  into  or  through  this  state,  or  from  one  part  thereof  to 
another;  and  the  existence  or  presence  of  such  Texas  or 
Spanish  fever,  or  other  contagious  or  infectious  disease, 
among  the  native  cattle  of  this  state,  on  the  same  range  with 
or  in  the  vicinity  of  any  such  Texas,  Mexican,  Cherokee,  or 
Indian  cattle,  or  along  the  line  or  route  over  which  they  were 
removed  or  transported,  shall  be  primorfacie  evidence  that  the 
same  were  affected  with  such  disease  at  the  time  of  being  so 
removed  or  transported,  and  communicated  it  to  such  native 
cattle  so  affected  therewith." 

It  is  claimed  by  defendants  that  the  statute  is  unconstitu- 
tional and  void,  as  being  an  attempt  to  regulate  commerce 
between  the  states ;  that  the  clause  in  the  statute  making  the 
existence  of  Texas  or  Spanish  fever  or  other  con- 
tagious or  infectious   diseases   among  the  native  vniidityof 
cattle  along  the  line  of  railways  by  which  Texas  ■tatnte. 
cattle   may   be   transported    prima-faxde  evidence 
that  the  cattle  being  so  transported  were  diseased  includes  a 
condition  or  affection  which  is  the  normal  or  natural  state  of 
all  Texas,  Mexican,  Cherokee,  or  Indian  cattle,  and  that,  as 
the  evidence  shows,  all  such  cattle  are  alike  affected ;  that 
they  all  have  the  parasite  in  their  system  which  communi- 
cates a  disease  called  "  Texas  fever  *'  to  native  cattle,  and,  if 
the  language  of  the  statute  is  broad  enough  to  cover  such  a 
construction,  then  it  is  a  regulation  of  commerce,  under  the 
decision  in  Railroad  Co.  v,  Husen,  95  U.  S.  465. 

It  was  held  in  that  case  that  a  statute  which  prohibited 
driving  or  conveying  any  Texas,  Mexican,  or  Indian  cattle 
into  this  state  between  the  1st  day  of  March  and  the  Ist  day 
of  November  in  each  year  was  in  conflict  with  the  clause  of 
the  constitution  that  provides  that  congress  shall  have  power 
to  regulate  commerce  with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribes.     But  in  the  same 
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opinion  the  right  of  a  state  to  pass  laws  to  prevent  animals 
suffering  from  contagious  or  infectious  diseases  from  being 
brougiit  into  the  state,  and  to  exclude  them  therefrom,  is 
recognized.  The  court  sajs :  "  It  may  also  be  admitted  that 
the  police  power  of  a  state  justifies  the  adoption  of  precau« 
tionary  measures  against  social  evils.  Under  it  a  state  may 
legislate  to  prevent  the  spread  of  crime  or  pauperism  or  dis« 
turbance  of  the  peace.  It  may  exclude  from  its  limits  con- 
victs, paupers,  idiots,  and  lunatics,  and  persons  likely  to  be« 
come  a  public  charge,  as  well  as  persons  ajBfected  by  conta- 
gious or  infectious  diseases — a  right  founded,  as  intimated  in 
the  Passenger  Cases,  7  How.  283,  by  Mr.  Justice  Giieek,  in 
the  sacred. law  of  self-defense.  Vide  Tomlinson  v.  Heweit,  2 
Sawy.  283,  Fed.  Cas.  No.  14,087.  The  same  principle,  it  may 
also  be  conceded,  would  justify  the  exclusion  of  property 
dangerous  to  the  property  of  citizens  of  the  state ;  for  ex- 
ample, animals  having  contagious  or  infectious  diseases.  AIL 
these  exertions  of  power  are  in  immediate  connection  with 
the  protection  of  persons  and  property  against  noxious  acts 
of  other  persons,  or  such  a  use  of  property  as  is  injurious  to 
the  property  of  others.  They  are  self-defensive."  See,  also,. 
Minnesota  v.  Barber,  136  U.  S.  313, 32  Am.  &  Eng.  Corp.  Cas. 
405 ;  Kimmish  v.  Ball,  129  U.  S.  217. 

In  the  case  last  cited,  the  court,  in  speaking  of  the  Husen 
Case,  says :  "  The  decision  in  that  case  rested  upon  the 
ground  that  no  discrimination  was  made  by  the  law  of  Mis- 
souri, in  the  transportation  forbidden,  between  sound  cattle 
and  diseased  cattle ;  and  this  circumstance  is  strongly  put 
forth  in  the  opinion."  Since  the  decision  in  the  Husen  Case 
the  statute  has  been  amended,  and  section  953  provides  "  that 
every  person  shall  so  restrain  his  diseased  or  distempered 
cattle,  or  such  as  are  under  his  care,  that  they  do  not  go  at 
large  off  his  own  premises  or  the  land  to  which  they  belong, 
and  no  person  shall  drive  any  diseased  or  distempered  cattle 
affected  with  what  is  commonly  known  as  Texas  or  Spanish 
fever,  or  any  other  infectious  disease,  into  or  througli  this 
state,  or  from  one  place  therein  to  another,  unless  it  be  to  re- ' 
move  them  from  one  piece  of  ground  to  another  of  the  same 
owner,  and  no  railroad  company  or  owner  of  a  steamboat,  or 
any  other  company  or  person,  shall  bring  into  or  transport 
through  the  state,  or  from  one  part  thereof  to  another,  any 
Texas,  Mexican,  Cherokee,  or  Indian  cattle  affected  with  what 
is  commonly  known  as  Texas  or  Spanish  fever,  or  any  other 
contagious  disease,  epidemic,  or  pestilence." 

In  Gilman  v.  Philadelphia,  3  Wall.  713,  it  was  held  that, 
"  under  quarantine  laws,  a  vessel  registered  or  enrolled  and 
licensed  may  be  stopped  before  entering  her  port  of  destina- 
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tion,  and  a  bale  of  goods,  upon  whicli  tlie  duties  have  or  have 
not  been  paid,  laden  with  infection,  may  be  seized  under  the 
health  laws,  and,  if  it  cannot  be  purged  of  its  poison,  may  be 
committed  to  the  flames."  The  purpose  of  the  statute-  is  not 
to  interfere  with  the  commerce  between  the  states,  but  is  to 
exclude  from  the  state,  and  to  prohibit  the  importation 
thereto,  of  cattle  haviug  contagious  or  infectious  diseases, 
and  therefore  exclusively  for  the  protection  of  the  property  of* 
the  citizens  of  this  state  against  the  acts  of  sjich  persons  as 
use  their  property  in  such  a  way  as  is  dangerous  and  detri- 
mental to  the  interest  of  others.  In  speaking  of  the  Kansas 
statute  enacted  for  the  same  purpose,  in  Railway  Co.  v.  Fin- 
ley,  supra,  it  is  said :  "  If  this  law  is  not  constitutional  and 
within  the  police  power  of  the  state,  then  the  state  is  abso- 
lutely powerless  to  protect  the  property  of  its  citizens.  If 
tliis  and  similar  statutes  are  in  conflict  with  the  constitution 
of  the  United  States,  the  state  is  wholly  disarmed  and  de- 
fenseless to  exclude  propertj^  from  the  stat^  that  is  dangerous 
and  injurious  to  the  property  of  its  citizens." 

But  it  is  argued  that  as  all  Texas  cattle,  though  not  dis- 
eased themselves,  have  the  means,  power,  or  quality,  by  rea- 
son of  their  nativity  and  their  usual  and  normal  condition,  to 
communicate  disease  to  native  cattle,  then  it  must  include  all 
cattio  coming  from  the  south,  and  amounts  to  an  absolute  in- 
hibition of  their  shipment  into  or  through  this  state. 

Grant  it  that  such  is  the  effect,  yet  it  seems  clear  that,  if 
they  are  diseased  or  infected  with  a  parasite  which  they  com- 
municate to  and  which  destroys  native  cattle,  the  state  has 
the  saime  right,  as  a  police  regulation  for  the  protection  of  the 
property  of  her  citizens,  to  prohibit  their  importation  into  the 
state  it  as  would  have  to  prohibit  the  importation  of  persons 
affected  or  infected  with  some  contagious  and  deadly  disease. 

A  part  of  a  statute  may  be  unconstitutional,  and  another 
part  valid,  even  though  the  incongruous  provisions  be  con- 
tained in  the  same  section  ;  or  it  may  be  unconstitutional  with 
respect  to  its  effect  upon  certain  subjects  or  things  embraced 
within  its  scope  and  application,  and  constitutional  as  to 
others.  If,  when  the  unconstitutional  portion  is  stricken  out, 
that  which  remains  is  complete  in  itself,  and  capable  of  being 
enforced  according  to  the  legislative  intent,  independent  of 
that  which  is  rejected,  to  the  extent  of  the  conflict  and  repug- 
nancy it  may  not  be  enforced,  while  it  is  otherwise  as  to  the 
provisions  not  repugnant  to  the  constitution. 

Thus,  that  part  of  the  statute  which  prohibits  any  railroad 
company  or  owner  of  a  steamboat  or  any  other  company  or 
person  from  bringing  into  this  state,  for  the  purpose  of  trans- 
portation through  the  same,  any  of  the  diseased  cattle  of  the 
61  A.  &  E.  R.  Ctis.— 23 
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kind  and  character  mentioued  in  the  act,  may  be  held  uncon- 
stitutional, and  that  part  which  prohibits  the  bringing  into 
the  state,  or  the  driving  on  foot  of  such  cattle  from  one  part 
of  it  to  another,  may  be  upheld  as  a  police  regulation.     Ship- 

f)ing  such  cattle  by  railroad  or  steamboat  is  attended  with  but 
ittle,  if  any,  danger,  as  it  is  only  when  they  come  in  contact 
with  the  ground  with  their  feet,  or  by  their  droppings  on  the 
ground,  that  they  are  capable  of  imparting  the  fever  to  native 
cattle.  While  the  state  has  no  power  to  prohibit  the  trans- 
portation of  articles  of  commerce  through  it  by  common  car- 
riers, railroads,  and  steamboats,  it  has  the  right  to  restrict 
the  manner  and  mode  of  taking  animals  infected  with  para- 
sites, by  which  they  communicate  disease  to  native  cattle,  and 
to  confine  that  mode  to  railroads  and  steamboats,  if  necessary, 
in  order  to  prevent  the  spread  of  disease  and  contagion,  which 
results  in  the  destruction  of  the  property  of  her  citizens. 
"  To  the  extent  of  the  collision  and  repugnancy,  the  law  of 
the  state  must  yield  ;  and  to  that  extent,  and  no  further,  it  is 
rendered  by  such  repugnancy  inoperative  and  void,"  Com. 
V.  Kimball,  24  Pick.  359. 

It  was  held  in  Donnersberger  v,  Prendergast,  128  111.  229, 
that  "because  a  portion  of  a  statute  is  unconstitutional  it 
does  not  follow  that  a  court  may  declare  its  other  provisions 
void,  if  they  are  separable ;  and  the  valid  portions  are  capable 
of  enforcement  independently  of  such  provisions,  unless  it 
shall  appear  that  all  of  the  provisions  of  the  act  so  depend  on 
each  other,  operating  together  for  the  same  purpose,  or  are 
otherwise  so  connected  together  in  meaning  that  it  cannot  be 
presumed  the  legislature  would  have  passed  the  one  without 
the  other.*'  "A  legislative  act  may  be  entirely  valid  as  to 
some  classes  of  cases  and  clearly  void  as  to  others."  Cooley, 
Const.  Lim.  213.  Thus  it  has  been  held  that  the  law  pro- 
hibiting the  sale  of  liquors  may  be  void  as  to  imported  liquors 
and  valid  as  to  all  other.  State  v.  Amery,  12  II.  I.  64;  Tier- 
nan  V.  Einker,  102  U.  S.  123. 

The  power  to  prevent  the  importation  of  diseased  or  infected 
cattle  into  the  state,  and  the  power  to  prevent  the  transporta- 
tion of  such  cattle  through  the  state  over  the  great  thorough- 
fares— railroads — or  by  river,  rests  upon  very  dif- 
Interference  fereut  principles.  The  one,  as  has  been  seen,  may 
comme'ree?  *  *  ^^  regulated  or  prohibited  by  the  state,  in  the  exer- 
cise of  its  police  power ;  while  the  other  is  a  plain 
regulation  of  interstate  commerce — a  regulation  extending  to 
prohibition.  Cattle  thus  transported  are  articles  of  com- 
merce, and,  whatever  may  be  the  power  of  the  state  over 
commerce  that  is  altogether  confined  within  its  borders,  it 
cannot  prohibit  or  regulate  that  which  is  interstate.     Texas 
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cattle,  as  a  general  thing,  while  having  that  peculiarity,  not 
possessed  by  native  cattle,  of  transmitting  or  conimuiiicatiu^ 
to  them,  through  a  microbe  or  parasite  carried  in  their  bodies, 
the  Texas  fever,  are  wholesome  food,  and  extensively  used  for 
that  purpose,  and  are  to  be  found  for  sale  as  beef  in  many  of 
the  markets  of  the  different  states. 

The  burdens  imposed  upon  railroads  for  transporting  them 
through  the  state  are  onerous,  because  of  their  liabilit}-  to 
escape  from  the  cars,  and  in  that  way  and  otherwise  com- 
municate disease  to  native  cattle ;  and,  to  prevent  such  occur- 
rence, the  state,  as  a  police  regulation,  would  clearly  have  the 
right  to  prescribe  the  kind  of  cars  in  whicli  they  shall  be 
transported,  and  such  precautionary  measures  as  may  be  rea- 
sonably necessary  for  that  purpose.  The  transportation  of 
property  from  one  state  to  /mother  is  clearlj'  a  branch  of  in- 
terstate commerce,  and  the  statute  is  unquestionably  a  plain 
interference  with  such  transportation ;  in  fact,  an  absolute  in- 
hibition against  it. 

The  effect  of  the  statute  is  to  obstruct  interstate  commerce, 
and  to  discriminate  between  the  property  of  one  state  and 
that  of  citizens  of  other  states,  and  in  so  far  as  it  prohibits 
the  transportation  of  Texas,  Mexican,  Cherokee,  and  Indian 
cattle  through  the  state,  by  railroads  and  steamboats,  con- 
flicts with  that  provision  of  the  constitution  that  provides  that 
"congress  shall  have  the  power  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  states,  and  with  the 
Indian  tribes."  Leisy  v,  Hardin,  135  U.  S.  132 ;  Minnesota 
V,  Barber,  136  U.  S.'  313,  32  Am.  &  Eng.  Corp.  Cas.  405 ; 
Crutcher  v.  Com.,  141  U.  S.  47. 

The  first  clause  of  section  953,  which  provides  that  "every 
person  shall  so  restrain  his  diseased  or  distempered  cattle,  or 
such  as  are  under  his  care,  that  they  may  not  go  at  large  off 
his  premises,  or  the  land  to  which  they  belong,"  has  no  ap- 

Slication  whatever  to  a  case  like  the  one  in  hand.  It  is  evi- 
ent  from  a  casual  reading  of  it  that  it  only  has  application 
to  cattle  that  are  kept  or  herded  upon  some  particular  tract 
of  land  or  premises.  The  mischief  intended  to  be  prevented 
by  the  act  was  the  importation  into  this  state  of  Texas,  Mexi- 
can, Cherokee,  and  Indian  cattle,  by  which  a  disease,  com- 
monly called  and  known  as  "  Texas  fever,"  is  communicated 
to  domestic  cattle ;  and  although  the  statute  mentioned  cattle 
affected  or  infected  with  Texas  or  Spanish  fever,  the  evident 
intention  of  the  legislature  was  to  include  such  cattle  as  were 
infected  with  microbe  or  parasite  by  which  said  fever  is  com- 
municated. 

The  act  is  entitled,  "An  act  to  amend  section  4358,  of  article 
two,  of  chapter  eighty-seven,  of  the  Be  vised  Statutes  of  Mis- 
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sburi,  entitled  '  Of  the  Restraint  of  Diseased  and  Texas  Cat- 
tie.'  "  Mr.  Kent,  in  his  commentaries  (volume  1,  p.  461),  says: 
'*  In  the  exposition  of  a  statute,  the  intention  of  the  lawmakers 
will  prevail  over  the  literal  sense  of  the  terms ;  and  its  rea- 
son and  intention  will  prevail  over  the  strict  letter.  When 
the  words  are  explicit,  the  intention  is  to  be  collected  from 
the  context ;  from  the  occasion  and  necessity  of  the  law ;  from 
the  mischief  felt  and  the  remedy  in  view ;  and  the  intention 
is  to  be  taken  or  presumed  according  to  what  is  consonant 
with  reason  and  good  discretion." 

Scope  of  We  must  therefore  hold  that  the  statute  is  broad 

•tAtatc.  enough,  when  the  object  of  the  legislature  is  taken 

into  consideration,  to  embrace  cattle  infected  with  microbes 
or  parasites  by  which  Texas  fever  is  communicated  to  domes- 
tic cattle.  ^ 

The  judgment  as  to  the  fi!rst  count  is  affirmed. 

As  to  the  second  count,  the  judgment  is  reversed. 

All  concur. 

Babolat,  J.,  concurs  in  the  result. 

Negligence  of  Carrier  of  Live  Stocic, — See  Adams  Express  Go.  v,  Jack- 
son (Teiiu.),  55  Am.  &  Eng.  R  Cas.  319,  and  note  823. 

Liability  of  Railroad  Company  for  Death  of  Cattle  by  Infection  from  Texas 
Cattle  Allowed  to  Escape  from  Wrecked  Train— Contributory  Negligence 
of  Person  Damaged,  in  Enticing  Cattle  and  Allowing  them  to  Mingle  with 
his  own  Cattle.— In  &t.  Louis,  I.  M.  &  8.  R.  Co.  v.  Qoolsby,  58  Ark.  401, 
it  was  held  that  one  who  sues  a  railroad  company  for  negligence  in 
allowing  cattle  infected  with  Texas  fever  to  escape  from  a  wrecked  train, 
whereby  his  cattle  became  infected  and  died,  is^ot  entitled  to  recover 
without  proof  that  the  company  knew,  or  should  have  known,  that  the 
cattle  which'  it  allowed  to  escape  from  the  wreck  were  infected.  In 
this  case  the  only  evidence  to  show  that  the  company  knew  that  the 
cattle  were  infected,  was  its  knowledge  that  they  came  from  Texas,  and 
that  Texas  was  infected  territory,  and  it  was  held  that  plaintiff  could  not 
recover  if  he  was  aware  of  that  fact,  yet  supplied  the  infected  cattle  with 
food,  allowed  them  to  enter  his  enclosure  and  mingle  with  his  own  cattle, 
and  retained  them  in  the  hope  of  a  reward  instead  of  notifying  the  company. 
The  court  said:  ^^ Scienter  was  averred  and  denied.  Hence,  the  onus  was 
upon  appellee  to  show  that  appellant  knew  or  had  notice  of  such  facts  aa 
would  make  it  chargeable  with  knowledge  that  the  cattle  were  infected, 
and  liable  to  communicate  the  disease.  No  actual  knowledge  of  the  in- 
fected condition  of  the  cattle  is  brought  home  to  the  company.  But 
appellee  contends  that  it  being  shown  tnat  these  were  Texas  cattle,  and 
that  Texas  is  infected  territory,  these  facts  were  sufficient  to  charge  ap- 
pellant with  knowledge  that  the  cattle  being  transported  by  it  on  this  occa> 
sion  were  infected,  and  of  a  kind  to  communicate  their  infection  to  other 
cattle  upon  the  range  where  they  escaped.  In  its  last  instruction  the  court 
told  the  jury  that  if  plaintiff  (appellee)  *  knew  or  had  notice  that  such 
stray  cattle  were  from  the  wrecked  train,  and  that  they  were  Texas  cattle, 
and  from  a  district  infected  with  Texas  fever,  and  liable  to  communicate 
disease,  and  that  with  this  knowledge  he  negligetly  permitted  such  cattle 
to  frequent  the  pen  in  which  his  own  cattle  stayed,  and  this  contributed  in 
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any  respect  to  his  own  injury,  you  will  find  for  the  defendant,  for  the  rea- 
son that  when  the  wrong  of  both  parties  contributed  to  the  injury  the  law 
declines  to  apportion  the  damages,  and  leaves  the  injured  party  without 
compensation.'  If  the  theory  contended  for  by  counsel  be  correct  (which 
it  is  unnecessary  to  decide),  the  same  rule  which  charges  the  railroad  com- 
pany with  knowledge  charges  appellee  with  knowledge;  and  the  above 
instruction,  when  applied  to  the  facts,  makes  the  verdict  of  tiie  jury  clearly 
erroneous,  for  the  case  which  appellee  has  made  for  himself,  by  his  own 
evidence,  is  just  this:  He  knew  these  were  Texas  cattle.  He  knew  Texas 
was  infected  territory.  He  had  been  forewarned  of  the  great  danger  from 
Texas  fever,  for  *  he  had  seen  lots  of  it ;  had  seen  cattle  dying  and  dead  all 
over  the  prairies '  in  Texas.  Yet,  knowing  the  dread  consequences  of  this 
pestilential  fever,  it  appears  that  he  provoked  two  of  the  train-wrecked 
and  bruised  brutes,  with  luscious  provender,  to  take  up  at  his  lot,  and  per- 
mitted them  to  consociate  with  his  own  herd,  until  they  inoculated  the 
whole  range  round  about  the  mill  with  the  deadly  germ  from  their  drop- 
pings. With  the  knowledge  he  had  of  Texas  fever,  and  the  knowledge  he 
ought  to  have  had  (applying  to  him  the  same  rule  his  counsel  would  have 
us  apply  to  the  railroad)  of  infected  animals,  ordinary  prudence,  even  the 
slightest  consideration  for  the  safety  of  his  own  cattle,  would  have  sug- 
gested the  urgent  necessity,  upon  the  first  discovery  of  these  infected  cattle 
with  his  own,  of  isolating  them,  or  driving  them  to  the  nearest  station,  a 
short  distance  away,  or  else  to  have  immediately  notified  the  railroad  offi- 
cials, who,  it  appears,  were  anxious  to  have  information  concerning  them. 
Instead  of  doin^  this,  he  waited  for  the  reward.  If  the  learned  counsel  be 
correct  in  his  theory  with  reference  to  the  appellant  being  charged  with 
knowledge  of  the  infection,  his  client,  being  also  charged  with  such  know- 
ledge, has  certainly  contributed  to  his  own  hurt.  If  this  theory  be  not 
correct,  and  he  depends  upon  the  actual  knowledge  of  the  company,  with- 
out any  knowledge  of  his  own,  as  he  alleges  in  the  complaint,  then  is  the 
▼erdict  entirely  without  evidence  to  support  it." 


Gulp,  Colorado  &  Santa  Fe  E.  Ca 

t;. 
Elus. 

(Texas  Supreme  Court,  May  10,  1894.) 

Constitutionality  of  Act  of  April  5,  1889,  Allowing  Recovery  of  an  At- 
torney's Fee  in  Addition  to  the  Recovery  for  the  Stock  Killed. — The  act 
of  April  5,  1889,  providing  that  any  person  having  a  claim  for  stock  killed 
or  injured  by  the  train  of  any  railroad  company  not  exceeding  $50,  may, 
in  addition  to  the  recovery  of  the  claim  against  the  company,  recover  a 
reasonable  attorney's  fee,  not  exceeding  $10,  to  be  assessed  by  the  court  or 
jury,  is  not  violative  of  the  14th  amendment  to  the  constitution  of  the 
United  States,  because  denying  equal  protection  of  the  laws,  nor  is  it  vio- 
lative i>r  tite  provisions  contained  in  art.  1  of  the  state  constitution  declar- 
ing (in  scciion  2)  that  the  political  power  inheres  in  the  people,  and  pledg- 
ing the  preservation  of  a  republican  form  of  government  and  providing  (in 
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§  3)  that  no  man  or  set  of  men  are  entitled  to  exclusive  public  emoluments 
except  in  consideration  of  public  services  according,  in  §  13,  remedies  to 
every  person  by  due  process  of  law  ;  and  inhibiting,  in  §  19,  deprivatioa 
of  property  except  by  due  course  of  the  law  of  the  land,  nor  is  it  a  special 
law  regulating  the  practice  of  the  courts  within  the  prohibition  of  art.  8^ 
§56. 

Ebrob  to  court  of  civil  appeals,  3d  judicial  district. 
J.  W.  Terry,  for  plaiutiff  in  error. 

Brown,«J. — This  is  a  suit  instituted  by  the  appellee,  "W.  H. 
Ellis,  by  next  friend,  H.  W.  Ellis,  against  the  appellant,  in 
the  justice  court  of  precinct  No.  1,  Lampasas  county,  Tex., 
wherein,  by  an  amended  account,  filed  Oct.  9, 1890, 
Cam  ttated.  the  plaintiff  charges,  in  substance,  that  on  or  about 
the  12th  day  of  August,  1890,  the  appellant,  by  its 
engines  and  cars,  killed  a  certain  colt,  the  property  of  the 
appellee,  of  the  value  of  $50. 

He  further  charges  that  he  presented  his  claim,  verified  by 
affidavit,  to  the  defendant's  station-master  nearest  the  place 
where  the  colt  was  killed,  according  to  the  provisions  of  the 
act  of  1889,  and  that  the  amount  was  not  paid  at  the  expi- 
ration of  30  days  after  the  presentation  of  the  claim  ;  where- 
fore plaintiff  claims  $10  additional  as  attorney's  fees,  as  pro- 
vided by  said  act  of  the  legislature. 

The  appellant  filed  an  answer,  hj  which  it,  in  substance, 
admitted  the  allegations  in  plaintiff's  account,  but  denied 
that  it  was  liable  for  attorney's  fees,  and  moved  the  court  to 
strike  out  plaintiff's  claim  for  the  same. 

There  was  a  judgment  in  the  justice  court  for  the  sum  of 
$50,  with  interest  and  attorney's  fees,  from  which  appellant 
prosecuted  an  appeal  to  the  district  court  of  Lampasas 
county. 

At  the  November  term  of  the  district  court  the  same  judg- 
ment was  rendered  in  favor  of  the  appellee,  from  which  judg- 
ment the  appellant  prosecuted  the  appeal  to  this  court. 

The  defendant,  in  open  court,  excepted  to  so  much  of  the 
judgment  as  allowed  $10  attorney's  fees,  and  in  open  court 
gave  notice  of  appeal  to  the  supreme  court  of  the  state  of 
Texas.  The  judgment  of  the  district  court  was  affirmed  by 
the  court  of  civil  appeals,  from  which  this  writ  of  error  is 
prosecuted. 

Plaintiff  in  error  presents  to  ihis  court  the  single  question 
of  the  validity  of  the  following  act  of  the  legislature,  approved 
April-5,  1889 : 

"  An  act  to  regulate  the  presentation  and  collection  of  per- 
sonal services  or  labor,  or  for  damages,  or  for  overcharge  on 
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freight  against  railway  corporations  doing  business  in  this 
state  in  cases  where  the  amount  claimed  does  not 
exceed  $50  and  to  fix  the  measure  of  damages  re-  tgg9.'*'^**  ^' 
coverable  iu  certain  of  such  cases.  Section  1.  Be 
it  enacted  by  the  legislature  of  the  state  of  Texas  :  That  after 
the  time  that  this  act  shall  take  elFect  any  person  in  this  state 
having  a  valid  bona  fide  claim  for  personal  services  rendered 
or  labor  done,  or  for  damages,  or  for  overcharges  on  freight 
or  claims  for  stock  killed  or  injured  by  the  train  of  any  rail- 
way company,  provided  that  such  claim  for  stock  killed  or 
injured  shall  be  presented  to  the  agent  of  the  company  near- 
est to  the  point  where  such  stock  was  killed  or  injured, 
against  any  railway  corporation  operating  a  railroad  in  this 
state,  and  the  amount  of  such  claim  does  not  exceed  $50,  may 
present  the  same,  verified  by  his  affidavit,  for  payment  to 
such  corporation  by  filing.it  with  any  station-agent  of  such 
corporation  in  any  county  where  suit  may  be  instituted  for 
the  same,  and  if,  at  the  expiration  of  thirty  days  after  such 
presentation,  such  claim  has  not  been  paid  or  satisfied,  he 
may  immediately  institute  suit  thereon  in  the  proper  court, 
and  if  he  shall  finally  establish  his  claim  and  obtain  judg- 
ment for  the  full  amount  thereof,  as  presented  for  payment  to 
such  corporation  in  such  court,  or  any  court  to  which  suit 
may  have  been  appealed,  he  shall  be  entitled  to  recover  the 
amount  of  such  claim  and  all  costs  of  suit,  and  in  addition 
thereto  all  reasonable  attorney's  fees,  provided  he  has  an  at- 
torney employed  in  his  case,  not  to  exceed  $10,  to  be  assessed 
and  a\tarded  by  the  court  or  jury  trying  the  issue." 

This  act  is  assailed  as  being  in  violation  of  the  first  section 
of  the  fourteenth  amendment  to  the  constitution  of  the  United 
States,  because  it  denies  to  the  railroad  compa- 
nies the  equal  protection  of  the  laws,  and  because  Conttitatioa- 
it  is  in  conflict  with  article  1,  §§  2,  3,  13,  and  19,   »iitJof»ct. 
and  article  3,  §  56,  of  our  state  constitution. 

Except  that  which  is  predicated  upon  section  2,  art.  1,  of 
our  state  constitution,  aril  the  objections  were  presented  in 
the  case  of  Insurance  Co.  v:  Chowning  (decided  by  this  court 
to-day),  26  S.  W.  982,  and  the  propositions  were  all  decided 
against  the  contention  of  plaintiff  in  error. 

In  enacting  this  law  the  legislature  exercised  the  political 
power  which,  by  section  2,  art.  1,  is  declared  to  inhere  in  the 
people,  and  the  law  in  no  manner  infringes  the  pledge  to  pre- 
serve a  republican  form  of  government. 

Plaintiff  in  error  cites  Vanzant  v.  "Waddel,  2  Terg.  260,  as 
authority  against  the  validity  of  this  law,  and  also  Janes  v. 
Reynolds,  2  Tex.  250,  approving  the  former.  As  qualified  by 
the  last-named  case,  the  doctrine  announced  in  the  former  is 
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nnobjectioDable,  and  sustains  this  act  as  bein^  a  general  law 
affecting  alike  all  persons  of  that  class  in  like  conditions. 
Wilder  v.  Kailroad  Co.,  70  Mich.  382,  35  Am.  &  Eng.  E.  Cas. 
162,  and  Durkee  v.  Janesville,  28  Wis.  464,  rest'  upon  a  rule 
of  construction  which  ^his  court  refused  to  follow  in  Insur- 
ance Co.  V.  Chowning. 

The  cases  of  Bailroad  Co.  v,  Morris,  65  Ala.  199,  and  Bail- 
road  Co.  V.  Moss,  60  Miss.  646,  20  Am.  &  Eng.  B.  Cas.  555, 
cited,  are  based  upon  a  construction  of  the  constitutions  of 
those  states,  the  provisions  of  which  are  in  the  main  the  same 
as  our  own ;  but  we  believe  that  the  construction  given  is  not 
consistent  with  the  well-settled  rules  established  by  our  own 
court,  sustained  by  the  best  authorities.  Dow  v.  Beidelman, 
49  Ark.  455,  31  Am.  &  Eng.  B.  Cas.  14,  and  Bailroad  Co.  v, 
Dey,  82  Iowa,  312,  45  Am.  &  Eng.  B.  Cas.  391,  sustain  stat- 
utes which  allow  the  recoverj'  of  attorney's  fees  in  suits  for 
damage  on  account  of  overcharges  in  freight-rates  by  railroad 
companies;  and  Wortman  v.  Kleinschmidt,  12  Mont.  316,  up- 
holds a  statute  which  gave  attorney's  fees  in  suits  to  foreclose 
liens  in  certain  classes  of  claims.  Statutes  permitting  the  re- 
covery of  attorney's  fees  in  suits  for  the  value  of  stock  killed 
by  railroad  companies  have  been  held  by  the  courts  of  many 
of  the  states  to  be  valid.  Bailway  Co.  v.  Duggan,  109  111. 
437,  10  Am.  &  Eng.  B.  Cas.  489 ;  Perkins  v.  Bailway  Co.,  103 
Mo.  52. 

It  is  true  that  in  some  of  the  cases,  and  we  believe  the 
greater  number  of  them,  the  courts  have  sought  to  justify  the 
exercise  of  this  power  as  being  a  penalty  to  enforce  tlie  stat- 
utory duty  to  fence  the  tracks  of  railroads.  Counsel  for  , 
plaintiff  in  error  seems  to  admit  that  upon  this  ground  the 
statute  might  be  sustained,  but  we  cannot  see  that  it  is  nec- 
essary to  assign  any  particular  reason  for  the  exercise  of  con- 
stitutional power  by  a  legislative  body. 

The  act  in  question  in  this  case  embraces  different  classes 
of  claims.  It  provides  for  attorney's  fees  in  each  of  them, 
upon  the  same  conditions,  without  reference  to  the  origin  of 
the  right.  Some  must  arise  out  of  contract,  while  others  are 
for  damages  for  torts  committed.  In  each  case  the  claimant 
must  make  affidavit  to  the  amount  of  the  claim,  and  present 
it  to  the  railroad  company,  allowing  30  days  for  investigation. 
Attorney's  fees  are  not  allowed  except  when  suit  is  made  nec- 
essary by  refusal  to  pay,  and  then  onlv  in  cases  wherein  an 
attorney  is  actually  employed,  and  the  full  amount  claimed  is 
recovered.  It  is  clear  that  the  attorney's  fees  are  given  to 
reimburse  the  plaintiff  in  the  suit  for  the  costs  necessarily  in- 
curred in  prosecuting  the  claim.  If  the  claim  is  unjust  to 
the  full  amount  or  in  part,  it  is  to  be  presumed  that  the  court 
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will  not  give  judgment  for  plaintiff,  and  no  attorney's  fee  can 
be  recovered ;  if  just,  it  can  be  paid,  and  no  sucli  liability  will 
be  incurred  by  the  railroad  company. 

There  is  no  error  in  the  judgment  of  the  district  court  nor 
in  that  of  the  court  of  civil  appeals,  and  the  judgments  of 
both  courts  are  affirmed. 

Attorney's  Feet  in  Stock-kilKng  Casesi — See  Illinois  Central  R.  Co.  v, 
Orider  (Tenn.),  56  Am.  &  Eng.  R.  Cas.  157,  and  note  166;  Gulf,  Colorado  & 
Santa  Fe  R.  Co.  v.  Ellis  (Tex.),  40  Am.  &  Eng.  R.Cas.  509,  and  note  515; 
Peoria,  Decatur  &  Evansville  R.  Co.  v,  Duggan  (111.),  20  Am.  &  Eng  R.  Cus. 
489. 

Constitutionality  of  Florida  Statute  Allowing  Recovery  of  Attorney's  Fees 
in  Stocic -killing  Cases,— In  Jacksonville,  T.  &  K.  W.  R.  Co.  v.  Prior  (Fla., 
July  16,  1894),  15  So.  Rep.  760,  it  was  held  that  the  provision  in  the  sec- 
ond section  of  the  act  of  1887,  c.  8742,  for  the  allowance  of  reasonable  at- 
torney fees  in  case  of  suit  and  recovery  for  live  stock  killed,  as  provided^ 
in  the  statute,  is  not  in  violation  of  any  constitutional  inhibition  against' 
Auch  legislation.  The  court  said:  *'The  remaining  assignment  of  error  re- 
quiring consideration  is  that  the  verdict  was  erroneous  m  including  an  at- 
torney fee  for  piaintiff.  This  objection  is  not  that  the  attorney  fee  was 
not  sufficiently  proven,  but  that  the  provision  in  the  statute  allowing  at- 
torney fees  is  unconstitutional.  A  statute  in  Alabama  provided  that  any 
corporation,  person,  or  persons  owning  or  controlling  any  railroad  in  that 
state,  or  any  complainant  against  such  corporation,  person,  or  persons,  tak- 
ing an  appeal  from  a  decision  rendered  by  a  justice  of  the  peace  in  a  suit 
for  damages  brought  under  the  provisions  of  an  act  defining  and  regulating 
the  liability  of  railroads  for  damage  to  live  stock,  and  failing  to  sustain 
such  appeal,  or  to  reduce  or  increase  the  judgment  before  the  appellate 
court,  shall  be  liable  for  a  reasonable  attorney's  fee  incurred  by  reason  of 
such  appeal,  to  be  assessed  by  the  court,  not  to  exceed  $20,  and  the  attor- 
ney's fee  shall  be  part  of  the  costs,  and  collected  as  such.  The  provision 
in  reference  to  the  attorney  fee  was  declared  void,  as  being  violative  of 
that  equality  and  uniformity  of  rights  and  privileges  which,  by  the  pria- 
ciples  of  th%  constitution,  state  and  federal,  are  secured  to  all  persons,  and 
as  creating  unequal  and  unjust  discrimination  against  a  particular  class  of 
litigants.  Railroad  Co.  v,  Morris,  65  Ala.  193.  The  Mississippi  court,  in 
the  case  of  Railroad  Co.  v.  Moss  &  Co.^  60  Miss.  641,  declared  unconstitu- 
tional and  void  the  following  statutory  provision,  viz.:  *That  whenever 
an  appeal  shall  be  taken  from  the  judgment  of  any  court  in  any  action  for 
damages  brought  by  any  citizen  of  this  state  against  any  corporation,  a 
reasonable  attorney  fee  for  the  appellee  shall  be  assessed  by  the  court  and 
<:ertified  by  the  clerk  of  the  court  or  justice  of  the  peace,  as  the  case  may 
be,  to  the  appellate  court,  and,  upon  affirmance  of  the  judgment,  a  judg- 
ment for  the  amount  so  assessed  shall  be  rendered  in  favor  of  the  appellee 
and  against  the  appellant,  and  the  sureties  on  his  appeal-bond,  and  col- 
lection thereof  shall  be  had  in  the  same  manner  as  of  other  judgments  ren- 
dered on  appeal;  provided  the  fee  so  assessed  shall  not  be  less  than  fifteen 
dollars  in  appeal  from  the  court  of  a  justice  of  the  peace,  nor  less  than 
twenty-five  dollars  in  appeal  from  the  judgment  of  a  circuit  court.'  In 
the  case  referred  to  the  court  said :  *  The  subjection  of  every  unsuccess- 
ful appellant  to  a  charge  for  the  fee  of  the  attorney  for  the  appellee  would 
afford  no  ground  for  complayit,  as  unequal,  for  it  would  operate  on  all; 
4ind  such  a  rule  for  the  unsjiccessful  appellant  in  certain  classes  of  actions, 
tested  by  the  nature  and  subject  of  the  factions,  would  be  equally  free  from 


362         GULF,  COLORADO  &  SANTA  FE  R.  CO.  V,  ELLIS.  [VOL.  (51 

objection  on  the  ground  of  its  discriminating  character.     But  to  say  that 
where  certain  persons  are  plaintiffs,  and  certain  persons  are  defendants, 
the  unsuccessful  appellant  shall  be  subjected  to  burdens  not  imposed  on 
unsuccessful  appellants  generally,  is  to  deny  the  equal  protection  of  the 
law  to  the  party  thus  discriminated  against.'     A  statute  in  Arkansas  pro- 
vided, in  substance,  that,  whenever  any  stock  should  be  killed  by  a  rail- 
road in  that  state,  the  owner  of  the  stock  or  the  railroad  company  could 
demand  an  appraisement  by  sworn  appraisers.— one  to  be  selected  by  each 
party, — and,  if  the  appraisers  so  selected  could  not  agree,  they  to  select  a 
third  appraiser.     Should  either  party  decline  to  select  an  appraiser  as  pro- 
vided by  the  statute,  when  notified,  the  appraiser  selected  by  the  other 
party  demanding  the  appraisement  was  authorized  to  select  an  appraiser, 
and  proceed  to  ascerlain  the  value  of  the  stock  killed.     The  act  further 
provided  that  if  the  company  failed,  for  30  days  after  delivery  of  the  ap- 
praisement to  its  agent,  to  pay  the  amount  assessed,  the  owner  could  sua 
'  for  damage  done  to  the  stock,  and  recover,  in  addition  to  the  amount  as- 
sessed as  damages  for  killing  or  injuring  the  stock,  a  reasonable  attorney 
fee  for  the  plaintiff,  and,  in  any  court  to  wfiich  an  appeal  should  be  taken, 
a  reasonable  attorney  fee  should  be  allowed  in  tliat  court,  to  be  taxed  and 
collected  as  other  costs  in  the  case  in  such  court;  but  if  the  company  ten- 
der the  full  amount  of  such  appraisement  within  the  30  days,  and  the  same 
be  refused,   and  suit  instituted  for  the  damage  to  such  stock,  unless  the 
owner  recovered  a  greater  amount  than  that  tendered,  the  court  trying  the 
case  was  required  to  assess  a  reasonable  attorney  fee  for  the  defendant,  and 
in  case  of  appeal  the  appellate  court  was  required  to  assess  such  attor- 
ney fee  for  the  defendant,  to  be  taxed  and  collected  as  other  costs  in  such 
court.     This  act  was  declared  unconstitutional  in  the  case  of  Railway  Co. 
V.  Williams,  49  Ark.  492,  31  Am.  <b  £ng.  R.  Cas.  555.     A  statute  in  Michi- 
gan required  railroad  companies  to  fence  their  tracks,  and  provided  that, 
until  the  fences  and  cattle-guards  required  should  be  constructed,  the  com- 
panies should  be  liable  for  all  damage  done  to  cattle,   resulting  from  a 
failure  or  neglect  to  construct '  said  fences  and  cattle-guards,  to  be  recov- 
ered in  any  court  of  competent  jurisdiction,  together  with  an  attorney's  fee 
of  $25,  to  be  taxed  as  costs  against  the  defendant  in  case  of  recovery  in  the 
action.     This  act  was  declared  unconstitutional  in  the  case  of  Wilder  0. 
Railway  Co.,  70  Mich.  382,  35  Am.  &  Eng.  R.  Cas.  162,  and  is,  we  concede, 
an  authority  directly  in  favor  of  the  position  of  appellant.     Corporations, 
it  must  be  conceded,  have  equal  rights,  as  to  the  privileges  granted  to 
them,  with  natural  persons,  in  the  courts  of  justice,  as  they  may  sue  and 
be  sued  with  respect  thereto  as  natural  persons,  and  the  law  must  be  ad- 
ministered with  the  same  equality  and  justice  when  applied  to  the  one  char- 
acter of  persons  as  to  the  other.     Unless  there  is  some  legal  and  constitu- 
tional ground  authorizing  the  legislature  to  impose  upon  a  railroad  cor- 
poration the  burden  of  a  reasonable  attorney  fee  in  addition  to  damages  to 
stock  injured  by  reason  of  a  failure  to  fence  its  track,  or,  to  speak  more 
accurately,  as  to  the  powers  of  the  legislature,  if  there  is  a  constitutional 
inhibition,  state  or  federal,  against  the  right  to  impose  such  fee  in  a  suit 
against  a  railroad  company  to  recover  damages  done  to  stock  by  reason 
of  a  failure  to  fence  as  required  by  statute,  then  the  act  in  question  must 
be  declared  void,  but  if  it  does  not  conflict  with  some  constitutional  pro- 
vision it  is  the  duty  of  the  courts  to  enforce  it.     Statutes  allowing  such  a 
fee  have  been  held  constitutional  under  provisions  in  bills  of  rights  sim- 
ilar to  our  own.    The  theory  upon  which  railroad  corporations  can  be  re- 
quired by  the  legislature  to  fence  their  tracks  is  protection  against  accidents 
to  life  and  property  in  conducting  such  busfness.     It  appertains  to  the  po- 
lice power  of  the  state  to  protect  life  and  pro^rty  in  any  business  or  em- 
ployment, whether  in  the  charge  of  a  private  individual  or  a  corporation. 
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When  the  legislature  requires  railroads  to  fence  their  tracks,  a  public  duty 
is  thereby  imposed  upon  them,  and  they  can  be  coerced  in  the  performance 
of  this  duty  by  the  imposition  of  penalties  for  a  failure  to  comply.  This 
view,  we  think,  is  fully  sustained  by  the  courts.  Corwin  v.  Railroad  Co. 
and  Blair  v.  Railroad  Co.,  supra;  Railway  Co.  v.  Duggan,  109  III.  537;  20 
Am.  &  Eng.  R.  Cas.  489;  liailway  Co.  v.  Mower,  16  Kan.  573;  Railway  Co. 
V.  Humes,  115  U.  S.  512;  22  Am.  &  Eng.  R.  Cas.  557.  The  case  last  cited 
from  the  United  States  sypreme  court  involved  the  constitutionality  of  a 
Missouri  statute  requiring  railroad  companies  to  fence  their  tracks,  or  be- 
come liable  in  double  the  amount  of  all  damages  done  to  stock  straying 
upon  the  tracks,  and  occasioned  by  the  failure  to  construct  such  fences. 
Judge  Field,  who  wrote  the  opinion  of  the  court,  after  stating  that  the 
state  legislature  had  the  right,  by  virtua  of  its  police  power,  to  require 
railroad  companies  to  fence  their  tracks,  says:  *  In  few  instances  could 
the  power  be  more  wisely  or  beneficially  exercised  than  in  compelling 
railroad  corporations  to  inclose  their  roads  with  fences  having  gates  at 
crossings,  and  cattle-guards.  The  speed  and  momentum  of  the  locomotive 
render  such  prptection  against  accident  in  thickly-settled  portions  of  the 
country  absolutely  essential.  The  omission  to  erect  and  maintain  such 
fences  and  cattle-guards,  in  the  face  of  the  law,  would  justly  be  deemed 
gross  negligence;  and  if,  in  such  c^ses,  where  injuries  to  property  are  com- 
mitted, something  beyond  compensatory  damages  may  be  awarded  to  the 
owner  by  way  of  punishment  fur  the  company's  negligence,  the  legislature 
may  fix  the  amount  or  prescribe  the  limit  within  which  the  jury  may  exer- 
cise their  discretion.  The  additional  damages  being  by  way  of  punish- 
ment, it  is  clear  that  the  amount  may  be  thus  fixed,  and  it  is  not  a  valid 
objection  that  the  sufferer,  instead  of  the  state,  receives  them.  That  is  a 
matter  on  which  the  company  has  nothing  to  say,  and  there  can  be  no 
rational  ground  for  contending  that  the  statute  deprives  it  of  property 
without  due  process  of  law.'  In  the  case  of  Railway  Co.  v.  A|ower,  supra^ 
Judge  Brbwer  discusses  the  question  fully,  and  the  decision  was  that  the 
legislature  had  the  right  to  provide  that  a  reasonable  attorney  fee  should 
be  allowed  to  a  successful  plaintiff  in  a  suit  to  recover  damages  to  live 
stock  caused  by  the  failure  of  a  railroad  company  to  fence  its  tracks  when 
required  by  law  to  do  so.  We  think  the  correct  view  is  announced  in  this 
decision.  The  Illinois  case  referred  to  sustains  the  same  view.  The  acts 
declared  void  in  Alabama  and  Mississippi  had  features  which  distinguish 
them  from  our  statute  on  the  subject.  They  attempted  to  impose  a  pen- 
alty, in  the  guise  of  attorney  fees,  for  the  privilege  of  prosecuting  an  ap- 
peal. In  neither  of  these  acts,  nor  in  the  one  in  Arkansas,  were  the  rail- 
road companies  required  to  fence  their  tracks,  and  the  attorney  fees  allowed 
in  suits  to  establish  damages  to  stock  by  reason  of  a  failure  to  fence.  Other 
differences  might  be  pointed  out,  but  we  do  not  deem  it  necessary  here. 
Our  statute  applies  to  all  railroad  corporations  and  persons  operating  rail- 
roads in  this  state,  and  cannot  be  said  to  be  a  special  law  applicable  to  an 
individual  class.    AH  of  the  same  class  are  affected  by  if 
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v. 
Chicago.  Btjbungton  &  qhmci  E.  Co. 

{lotoa  Supreme  Court,  January  81,  1894.) 

Application  of  Railroad-fence  Statute  to  Horses  Harnessed  to  Wagons. 
— A  statute  (Code,  §  1289)  renderiDg  a  railroad  compaDy  which  fails  to 
fence  against  live  stock  running  at  large,  liable  for  injuries  to,  or  the  kill- 
ing of  such  stock,  and  prohibiting  a  greater  rate  of  speed  than  that  speci- 
fied, within  depot  grounds  necessarily  used  by  the  company  and  public 
where  no  such  fence  is  built,  applies  only  to  cases  of  damage  or  injury  to 
live  stock  running  at  large,  and  has  no  application  to  injury  or  damage  to 
horses,  and  a  wagon  harnessed  thereto. 

Same— Effect  of  Use  of  "Public"  In  Statuter—<' Public*' in  that  por- 
tion of  the  section  relating  to  the  rate  of  speed  within  depot  grounds^  does 
not  have  the  effect  to  make  the  section  of  general  application. 

What  Constitutes  a  Negligent  Rate  of  Speed.— No  particular  rate  of 
speed  can  be  said  to  be  per  se  evidence  of  negligence  in  the  absence  of  stat- 
utory regulations,  but  the  rate  maintained  in  any  particular  case  may  be 
considered  in  connection  with  other  matters  as  showing  negligence. 

Appeal  from  Adams  county  district  court. 

James  Q.  BvU  and  Thomas  L.  MaxioeBLf  for  appellant 

Smith  McPherson  and  H,  T.  Granger,  for  appellee. 

KiNNE,  J.— 1.  The  petition  charges  the  defendant  with  neg- 
ligence in  running  its  train,  which  struck  defendant's  wagon 
and  caused  the  injuries,  on  the  depot  grounds  in  the  city  of 
Villisca,  at  a  greater  rate  of  speed  than  eight  miles 
"*  *  *  per  hour.  It  is  averred  that  by  reason  thereof  the 
accident  happened,  and  that  plaintiff  did  not  contribute  there- 
to. It  is  also  claimed  that  defendant  was  guilty  of  negligence 
in  the  speed  at  which  it  ran  its  train,  regardless  of  the  statu- 
tory negligence  pleaded.    The  answer  was  a  general  denial. 

The  court,  at  the  close  of  plaintiff's  testimony,  and  on  de- 
fendant's motion,  directed  the  jury  to  return  a  verdict  for  de- 
fendant, which  was  done. 

2.  The  first  question  raised  for  our  consideration  is  as  to 
whether  defendant  was  guilty  of  statutory  negligence,  in  run- 
ning its  train  at  a  greater  rate  of  speed  than  eight  miles  an 
hour  within  the  depot  grounds  of  defendant.  There 
LiauiUy  of  jg  jjq  dispute  as  to  the  facts  touching  this  matter. 
•utBtel'""  *'  -^'^  ^^®  evidence  showed  that  the  train,  at  the  time 
of  the  accident,  was  running  at  a  speed  of  from  25 
to  35  miles  an  hour  upon  depot  gi^ounds  necessarily  used  by 
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the  company  and  the  public.  The  statute  relied  upon  by  ap- 
pellant 18  Code,  §  1289. 

In  order  to  present  the  matter  intelligently,  it  is  necessary 
to  set  out  this  section,  as  the  particular  clause  in  controversy 
is  so  connected  with  the  balance  of  the  section  that,  to  prop- 
erly construe  it,  it  should  be  read  in  connection  therewith. 
The  section  reads:  ** Any  corporation  operating  a  railway, 
that  fails  to  fence  the  same  against  live  stock  running  at  large 
at  all  points  where  such  right  to  fence  exists,  shall  be  liable 
to  the  owner  of  any  such  stock  injured  or  killed  by  reason  of 
the  want  of  such  fence  for  the  value  of  the  property  or  dam- 
age caused,  unless  the  same  was  occasioned  by  the  wilful  act 
of  the  owner  or  his  agent.  And,  in  order  to  recover,  it  shall 
only  be  necessary  for  the  owner  to  prove  the  injury  or  de- 
struction of  his  property  ;  and  if  such  corporation  neglects  to 
paj  the  value  of  or  damage  done  to  any  such  stock  within 
thirty  days  after  notice  in  writing,  accompanied  by  an  affidavit 
of  such  injury  or  destruction,  has  been  served  on  any  oflScer, 
station  or  ticket  agent  employed  in  the  management  of  the 
business  of  the  corporation  in  the  county  where  the  injury 
complained  of  was  committed,  such  owner  shall  be  entitled 
to  recover  double  the  value  of  the  stock  killed  or  damages 
caused  thereto ;  provided,  that  no  law  of  this  state,  nor  any 
local  or  police  regulations  of  any  county,  township,  city  or 
town,  regulating  the  restraint  of  domestic  animals,  or  in  rela- 
tion to  the  fences  of  farmers  or  landowners,  shall  be  appli- 
cable to  railway  tracks,  unless  so  specifically  stated  in  the  law 
or  regulation.  The  operating  of  trains  upon  depot  grounds 
necessarily  used  by  the  company  and  public,  where  no  such 
fence  is  built,  at  a  greater  rate  of  speed  than  eight  miles  per 
hour,  shall  be  deemed  negligence  and  render  the  company 
liable  under  this  section.  And  provided  further,  that  any  cor- 
poration operating  a  railway  shall  be  liable  for  all  damages 
by  fire  that  is  set  out  or  caused  by  operating  of  any  such  rail- 
way, and  such  damages  may  be  recovered  by  the  party  dam- 
aged in  the  same  manner  as  set  forth  in  this  section  in  regard 
to  stock,  except  to  double  damages." 

The  original  of  this  section  was  enacted  in  1862.  See  chap- 
ter 169,  §  6,  Acts  9th  Gen.  Assem.  As  originally  passed,  the 
act  did  not  contain  any  provision  limiting  the  speed  of  trains 
upon  depot  grounds.  That  provision  first  appears  in  the  Code 
of  1873,  and  in  its  present  form.  The  section,  as  it  now  reads, 
contains  a  provision  making  railway  companies  liable  for  kill- 
ing stock  running  at  large,  at  all  points  where  they  have  a 
right  to  fence,  and  have  not  done  so,  if  the  damage  or  injury 
resulted  from  a  want  of  such  fence.  It  contains  a  provision 
making  such  companies  liable  for  damages  by  fire  set  out  or 
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caused  by  them  in  the  operation  of  their  roads,  and  also  the 
provision  in  controversy,  relating  to  the  rate  of  speed  upon 
depot  grounds.  We  think  the  provision  in  controversy  has  no 
relation  to  a  case  like  that  at  bar. 

Before  this  speed-limit  clause  was  inserted  in  this  section, 
the  section  fully  provided  for  liability  for  damages  to  live 
stock  running  at  large,  at  all  points  where  the  company  had  a 
right  to  fence  its  right  of  way.  This  court  had  repeatedly 
held,  after  this  original  section  w^as  adopted,  that  railway 
companies  were  not  required  to  fence  where,  in  view  of  the 
public  convenience,  it  would  not  be  fit,  proper,  or  suitable  to 
do  so.  "We  need  not  cite  the  cases.  The  covered  depot 
grounds.  There  was  then  no  statutory  provision  whatever 
touching  the  liability  of  railway  companies  for  damages  to 
stock  which  might  be  injured  while  running  at  large  at  depot 
grounds,  or  other  places  where  the  necessities  of  the  public 
in  connection  with  the  railway  company  were  such  as  to  pre- 
vent the  latter  from  fencing  the  track.  It  was  for  the  purpose 
of  affording  statutory  relief  in  such  cases  that  this  speed-limit 
clause  was  inserted  in  this  section.  It  is  urged  that  the  lan- 
guage used  is  general,  and  must,  therefore,  be  held  to  apply 
to  all  cases  of  injuries  to  persons  or  property  at  depot  grounds. 
This  court  has  already  held  that  this  section  did  not  cover  a 
case  of  an  injury  to  a  horse  and  wagon  which  were  being 
driven  across  the  tracks  of  a  railway  within  the  limits  of  depot 
grounds.  It  was  said  that :  "  As  the  horse  killed  was  not  run- 
ning at  large,  the  material  inquiry  is  whether  the  plaintiff  was 
entitled  to  recover  under  this  section.  This  inquiry  must  be 
answered  in  the  negative.  It  seems  to  us  that  it  is  not  possi- 
ble to  construe  the  statute  otherwise.  This  is  what  the  stat- 
ute plainly  says.  The  only  liability  under  it  is  for  stock  in- 
jured or  killed,  which  is  running  at  large."  Johnson  v.  Rail- 
way Co.,  75  Iowa,  158,  35  Am.  <fe  Eng.  K  Cas.  131. 

It  will  thus  be  seen  that  this  court  has  already  said,  in  sub- 
stance, that  this  statute  has  no  application  to  anything  except 
cases  of  stock  running  at  large,  and  has  expressly  said  that  a 
case  of  stock  killed  on  depot  grounds  by  a  train  running  at  a 
rate  of  speed  greater  than  eight  miles  an  hour,  and  which  is 
;it  the  time  being  driven  by  the  owner,  is  not  within  the  protec- 
tion of  the  clause  limiting  the  rate  of  speed.  If  appellant's 
contention  is  connect,  this  provision  limiting*  the  rate  of  speed 
applies  to  all  cases  of  damages  to  persons  and  of  damages  to 
stock  whether  running  at  large  or  iA  the  control  of  the  owner. 
There  can  be  no  reason  why,  if  the  words  are  to  be  construed 
generally,  and  without  reference  to  the  connection  in  which 
they  are  used,  and  without  regard  to  what  gave  rise  to  their 
insertion  in  this  section,  they  should  be  held  to  apply  to  a 
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case  of  injury  to  a  person,  and  not  to  an  injury  to  an  animal 
being  driven  by  that  person.  Yet  such  would  be  the  result, 
unless  we  should  overrule  Johnson's  Case. 

The  use  of  the  word  "public"  in  no  wise  tends  to  make 
this  provision  of  the  statute  of  general  application.  That, 
and  the  words  preceding  it  in  the  same  sentence,  are  simply 
descriptive' of  the  place  or  places  where  the  opera-       ^  „ 

tion  of  trains  at  a  greater  rate  of  speed  than  eight 
miles  an  hour  shall  be  deemed  negligence.  This  provision  of 
the  statute  is  not  ambiguous,  nor  do  we  think  the  legislative 
intention,  as  evidenced  by  the  language  used,  is  doubtful.  In 
construing  statutes  we  may  take  into  consideration  all  acts 
relating  to  the  same  subject-matter.  The  legislature  has  ex- 
pressly vested  in  cities  and  towns  power  to  limit  by  ordinance 
the  speed  of  trains.  Code,  §  456.  There  was  then  no  need 
of  another  statutory  provision  covering  the  same  matter  with- 
in the  same  territory.  No  mischief  remained  to  be  remedied 
by  a  statute  limiting  the  rate  of  speed  upon  depot  grounds,  as 
the  several  cities  and  towns  in  the  state  were  clothed  with 
ample  authority  touching  that  matter.  There  is  then  no  seem- 
ing necessity,  even,  for  giving  this  provision  of  the  section  the 
broad  construction  contended  for  by  appellant,  and  which,  to 
our  minds,  is  not  warranted  by  the  language  used,  when  we 
consider  the  circumstances  under  which  the  provision  was 
enacted,  and  its  evident  object  when  viewed  in  the  light  of 
the  balance  of  the  section.  We  therefore  hold  that  the  pro- 
vision under  consideration  applies  only  to  cases  of  damages 
or  injuries  to  live  stock  running  at  large.  There  was  then  no 
statutory  negligence  in  this  case. 

3.  As  to  negligence,  other  than  statutory,  it  may  be  said 
that  this  court  has  frequently  decided  that  no  particular  rate 
of  speed  can  be  said  to  be,  per  sc,  evidence  of  neg- 
ligence, in  the  absence  of  statutory  regulations.  ^*«  <»J*^»p<'«^ 
It  may  be  considered  in  connection  with  other  ^rw.  **"*'* 
matters   as   showing   negligence.      McKonkey   v. 
Bailroad  Co.,  40  Iowa,  205 ;  Artz  v.  Railroad  Co.,  44  Iowa, 
284 ;  Latty  v.  Railroad  Co.,  38  Iowa,  250.     In  this  case  there 
is  no  evidence  that  the  defendant  was  negligent  in  the  rate  of 
speed  at  which  it  ran  its  train.     There  is  no  claim  that  the 
whistle  was  not  sounded  or  bell  rung,  and  no  other  facts 
which  show  that  the  rate  of  speed  at  which  the  train  was 
running  was,  under  all  the  circumstances,  such  as  that  it  can 
be  said  that  defendant  was  guilty  of  negligence.     It  follows 
that  as  no  negligence  was  established,  as  against  the  defend- 
ant, there  could  be  no  recovery  in  this  action,  regardless  of 
the  question  of  plaintiff's  negligence,  which,  in  the  view  we 
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have  taken  as  to  the  other  branch  of  the  case,  we  need  not 
consider. 

The  court  properly  directed  a  verdict  for  the  defendant. 

Affirmed. 

Duty  of  Railroad  Company  to  Fence. — See  Kelver  v.  New  York,  Chicago 
&  St.  Louis  R.  Co.  (N.  Y.),  49  Am.  &  Eng.  R.  Cas.  551»  and  note  554;  Illi- 
nois Central  R.  Co.  v.  Crider  (Tenn.),  56  Am.  &  Eng.  R.  Cas.  157,  an<l 
note  166. 

When  Stock  will  be  Deemed  to  be  "  Running  at  Large." — The  ternv. 
** running  at  large,"  when  applied  to  stock,  innpiies  that  it  is  not  under- 
controj.  Hinraan  v,  Chicago,  R.  I.  &  P.  R.  Co.,  28  Iowa,  491;  Hammond. 
«.  Chicago  &  N.  W.  R.  Co.,  43  Iowa,  168,  14  Am.  Ry.  Rep.  412. 

Tiie  fuilowiug  have  l)een  held  to  be  within  the  contemplation  of  stat- 
utes respecting  animals  running  at  large: 

A  sucking-colt  which  strayed  from  its  dam,  which  was  being  led,  and, 
wandered  upon  the  track  at  depot-grounds,  SmiUi  «.  Kansas  City,  St.  J. 
&  C.  B.  R.  Co.,  58  Iowa,  622;  a*  horse  60    to  100  feet  in  advance  of  the 
person  in  charge  of  it,  who  was  riding  a  second  horse  and  leading  a  third, 
Markham  v.  Great  Western  R.  Co.,  25  Up.  Can.  Q.  B.  572;  a  horse  with, 
bridle  on,  which  had  broken  away  from  the  control  of  its  owner,  Welch  v.. 
Chicago,  B.  &  Q.  R.  Co.,  53  Iowa,  632;  a  team  of  horses  harnessed  to  a. 
wagon,  which  had  escaped  from  the  control  of  the  driver,  Inman  v.  Chi- 
cago &  St.  P.  R.  Co.,  60  Iowa,  459;  cattle  which  had  escaped  from  the 
person  in  charge  while  being  driven  along  a  highway,  Smith  v,  Chicago, 
R.  I.  &  P.  R.  Co.,  34  Iowa,  96. 

In  the  following  instances  the  stock  was  held  not  to  be  running  at. 
large : 

Cows  left  in  a  highway  for  the  pufpose  of  milking  them,  with  intent  to- 
put  them  in  an  enclosure,  Bulkley  v,  N.  Y.  &  N.  H.  R.  Co.,  27  Conn.  479; 
cattle  grazing  upon  enclosed  lands  which  had  a  railroad  track  runnings 
through  them,  Gooding  t).  Atchison,  T.  &  8.  F.  R.  Co.,  32  Ark.  150,  20- 
Am.  &  Eng.  R.  Cas.  466;  stock  in  charge  of  a  herder,  subject  to  his  con- 
trol, Keeney  v,  Oregon  R.  &  N.  Co.,  40  Am.  &  Eng.  R.  Cas.  619,  19  Ore. 
291;  a  cow  which  has  escaped  from  a  boy  who  was  driving  her,  Phillip  «. 
Canadian  Pacific  R.  Co.,  1  Manitoba  Rep.  110;  stock  grazing  on  an  adjoin- 
ing farm,  which  was  not  fenced  oft  from  the  farm  of  the  owner,  and  was 
used  for  grazing  purposes  by  consent  of  the  occupant,  both  farms  being 
enclosed,  Missouri  Pac.  R.  Co.  v,  Shumaker,  46  Kan.  769;  cattle  in  a  high- 
way upon  the  premises  of  their  owner,  Johnson  v.  Minneapolis  &  S.  L.  R. 
Co.,  42  Minn.  207;  horses  attached  to  a  sleigh  in  charge  of  a  driver  in  a 
drunken  stupor.  Grove  v.  Burlington  C.  R.  &  N.  R.  Co.,  75  Iowa,  163;  a 
colt  five  weeks  old,  following  its  dam,  which  was  being  led,  in  view  of  a. 
custom  to  allow  colts  of  that  age  to  follow  their  dams,  Hillyard  v.  Grand 
Trunk  R.  Co.,  23  Am.  &  Eng.  R.  Cas.  154,  8  Ont.  583 

Duties  and  Liabilities  of  Railroad  Companies  as  to  Fences.— (7amm<>n- 
laio  Duty  of  Enilroad  Companti  to  Fence — JRights  of  Owverg  of  Cattle  Other 
than  Adjoining  Owners, — lu  Morse  v.  Boston  &  L.  ll.  Co.  (N.  H.,  March  15, 
1890),  28  Atl.  Rep.  286,  it  appeared  that  a  landowner,  after  removing  cat- 
tle which  had  escaped  from  an  adjoining  lot  to  his  land,  kept  them  in  his 
custody  for  a  short  time,  turned  them  into  a  highway  between  sundown 
and  dark  and  drove  them  across  a  railroad  track,  and  then  towards  the 
home  of  their  owner;  that  on  the  way  home  one  of  the  animals  escaped, 
and  thereafter  wandered  on  the  track  and  was  killed  by  a  train  in  the 
night-time  without  any  negligence  of  the  employes  of  the  railroad  com- 
pany, and  it  was  held  that  the  owner  of  the  animal  killed  had  no  right  of 
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recovery  against  the  company,  since  it  was  not  bound  to  fence  against  an 
animal  left  at  large  in  the  highway,  and  upon  the  further  ground  that 
when  the  animal  entered  the  highway  its  owner  was  not  an  adjoining 
owner,  and  consequently  had  no  rights  as  such  against  the  company. 

Duty  to  Fence  Entire  Ri^ht  of  Way. — In  Union  Pacific  R.  Co.  v.  Knowl- 
ton  (Neb.,  Feb.  6,  1895).  62  N.  W.  Rep.  203,  it  was  held  that  every  railroad 
corporation  in  the  slate  of  Nebraska  is  required  to  fence  its  tracks  except 
at  the  crossings  of  public  roads  and  highways,  and  within  the  limits  of 
towns,  cities,  and  villages,  and  that. a  point  .one  mile  distant  from  the 
nearest  depot-grounds,  not  within  the  limits  of  any  city,  town,  or  village, 
remote  from  any  railroad  or  highway  crossing,  and  not  necessary  for  use 
in  making  up  trains,  although  occasionally  used  for  such  purpose,  was  not 
within  the  exception  mentioned.  Dutinguuhing  Railroad  Co.  v.  Hogan, 
27  Neb.  801,  30  Neb.  686. 

Duty  to  Fence  Track  Within  City  Limits^  tohere  it  Intersects  Unopened  Streets, 
—In  Hughes  v.  Nashville,  C.  &  St.  L.  R.  Co.  (Tenn.,  Feb.  23, 1895),  29  S.  W. 
Rep.  723,  it  was  held  that  in  the  absence  of  any  showing  that  highways 
within  the  limits  of  a  municipality  are  not  actually  dedicated  or  opened  to 
public  use,  a  railroad  company  is  not  relieved  of  its  duty  to  fence  off  its 
intersecting  tracks. 

In  Hughes  v.  Nashville,  C.  &  St.  L.  R.  Co.  (Tenn.,  Feb.  23,  1895),  29  S.  W. 
Rep.  723,  it  was  held  that  whenever  it  appears  that  a  railroad  track  is  in- 
tersected by  streets  and  alleys,  whether  actually  opened  or  merely  dedicated 
to  the  public  use  upon  a  plat,  and  whether  the  city,  town,  or  village  is  in- 
corporated or  not,  the  statutory  duty  to  fence  does  not  apply.  The  court 
said :  *^  It  is  insisted,  however,  that  this  accident  is  shown  to  have  occurred 
within  the  limits  of  an  incorporated  town,  and  that  the  statute,  therefore,, 
has  no  application.  This  question  arose  in  the  case  of  Ells  v.  Pacific  Rail- 
road, 48  Mo.  232.  The  court  said  :  ^  In  regard  to  the  first  defense,  it  ap- 
peared that  the  portion  of  the  town  where  the  accident  happened  had  not 
been  laid  out  into  lots,  streets,  and  alleys,  and  that  no  road  or  street  had 
been  established  to  cross  the  railroad  near  that  point.  This  action  is  prose- 
cuted under  the  fifth  section  of  the  act  concerning  damages,  etc.  (Wag.  St. 
p.  520,  and  the  question  raised  for  the  first  time  in  this  court  whether  a 
railroad  company  is  excused  from  fencing  the  track  of  its  road  when  it 
runs  through  a  town  or  city  merely  from  that  fact,  and  without  reference 
to  whether  it  thereby  crosses  the  public  highways  of  such  city  or  town. 
The  statute  makes  no  exception  in  regard  to  tawns,  but  only  an  implied 
one  in  the  crossing  of  a  public  highway.  Nor  do  the  cases  referred  to  en- 
large the  exception.  Ordinarily  a  railroad  track  cannot  run  any  consider- 
able distance  within  a  town  without  being  crossed  by  some  street  either 
actually  opened  or  merely  established.  In  that  case  the  fencing  cannot  be 
required,  for  it  would  shut  up  a  street  actually  in  use  or  one  that  has  been 
laid  out  and  dedicated,  and  may  soon  be  opened.  But  where  the  corpora- 
tion lines  embrace  portions  of  the  adjacent  country  not  actually  laid  out  as 
a  town,  or  so  laid  out  that  the  streets  cross  the  railroad,  the  reason  for  the 
exception  does  not  apply,  and  the  obligation  to  fence  is  as  imperative  aa 
outside  the  corporation  limits.'  Mr.  Thornton,  in  his  recent  work  on 
Railroad  Fences  and  Private  Crossings,  after  a  thorough  review  of  all  the 
authorities,  reaches  substantially  the  same  conclusion  as  that  announced  in 
the  case  just  cited.  The  author  quotes  an  Indiana  case  in  which  the  court 
said,  viz.:  'The  statute  makes  no  provisions  as  to  the  places  which  may  be 
left  unfenced,  but  the  courts,  recognizing  the  necessity  of  excepting  streets 
of  towns  and  cities  and  places  where  the  business  of  the  railroad  companies 
demands  that  no  fences  be  made,  have  ingrafted  exceptions  upon  the  stat- 
ute. These  exceptions  have  been  made,  not  to  advance  the  private  inter- 
ests of  railroad  corporations,  but  to  promote  the  public  good  by  enabling;, 
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the  corporations  to  discharge  their  duty  to  the  public.  These  ezcepitons 
exist  only  ^here  a  necessity  is  shown.'  Again,  it  was  said  in  another 
case:  *  But  whenever  a  railroad  company  can  build  and  maintain  such  a 
fence  without  interfering  with  the  rights  of  the  public,  or  with  the  free 
use  of  private  property,  then  it  is  bound  to  maintain  the  fence,  whether  It 
be  in  a  city,  village,  or  in  the  country.'    Thornton  R.  R.  Fences,  §  86. 

**  In  another  case  it  was  said  that  there  are  places  within  an  incorporated 
town  where  the  railroad  may  fence,  as  where  there  are  no  streets  or  alleys, 
and  the  public  travel  would  not  be  interrupted  by  such  fence.  Young  ©. 
Railroad  Co.,  79  Mo.  336,  19  Am.  &  Eng.  R.  Cas.  612.  Such  is  particularly 
the  case  if  the  adjacent  lands  are  used  for  farming  purposes  (Elliott  v. 
Railroad  Co.,  66  Mo.  683),  or  where  a  block  of  land  is  not  intended  for 
streets  and  alleys  (Railway  Co.  v.  Howell,  38  Ind.  447).  But,  whenever 
the  land  is  regularly  laid  out  in  lots,  blocks,  or  streets,  the  streets  crossing 
the  railroad,  which  streets  have  been  dedicated  to  public  use  as  public 
highways,  it  would  be  unlawful  for  the  railroad  to  fence  up  the  streets 
in  such  towns,  and  it  would  make  no  difference  in  such  case  whether  the 
town  so  laid  out  into  streets,  etc.,  was  incorporated  or  not.  Gerron  v. 
Railroad  Co.,  60  Mo.  405.  Cited  in  Thornton  R.  R.  Fences,  §  88.  Again,  in 
the  case  of  Lathrop  v.  Railway  Co.,  69  Iowa,  105,  the  court  said:  *The  ac- 
knowledgment and  recording  of  the  plat  operated  to  vest  in  the  public  the 
right  to  occupy  and  use  the  ground  designated  as  streets  and  alleys  for 
higliway  purposes.  This  right  accrues  to  the  public  at  once  upon  the  ac- 
knowledgment and  recording  of  the  plat,  and  continues  until  it  is  divested 
by  some  act  of  the  public  authorities  or  lost  by  adverse  possession.  *  *  ♦ 
The  fencing  of  the  track  at  the  place  of  crossing  against  live  stock  running 
at  large  would  have  the  effect  to  exclude  the  public  in  many  cases  from 
using  the  highway  at  that  place,  and  it  follows  necessarily  that  the  right 
to  do  this  does  not  exist.'  We  think  those  authorities  lay  down  the  cor- 
rect rule." 

Duty  to  Fence  Depot  and  Station  Grounds, — In  Grondin  v.  Duluth,  S.  S. 
&  A.  R.  Co.,  100  Mich.  698,  which  was  an  action  for  the  killing  of  a  horse 
about  three  or  four  hundred  feet  from  a  station,  it  was  held  that  at  least 
as  much  of  the  track  and  grounds  outside  of  such  switches  as  was  required 
for  actual  use  in  reaching  side-tracks  was  a  part  of  the  station-grounds,  to 
which  the  statutory  requirement  to  fence  did  not  apply.  Following  Mc- 
Grath  «.  Railroad  Co.,  57  Mich.  665.     See  note  to  this  case  in  official  report. 

In  Hughes  v.  Nashville,  C.  &  St.  L.  R.  Co.  (Tenn.,  Feb.  23,  1895),  29  S. 
W.  Rep.  723,  it  was  held  that  statutes  creating  a  liability  against  a  railroad 
company  for  a  failure  to  fence  its  track  do  not  apply  to  highway  crossings 
nor  to  depot  and  station  grounds.  Citing  Railroad  Co.  t>.  Lull,  28  Mich. 
610:  Soward  tj.  Railroad  Co.,  30  Iowa,  651. 

Duty  to  Formally  Separate  or  Dedicate  Depot-grounds  or  to  Put  up  Notice 
of  its  Limits.^ln  Grondin  v.  Duluth.  8.  S.  &  A.  R.  Co.,  100  Mich.  598, 
which  was  an  action  for  the  killing  of  a  horse  near  a  station,  the  question 
in  issue  was,  whether  the  place  of  the  injury  was  within  the  depot  or 
station  grounds,  which,  by  the  statutes  the  company  was  not  obliged  t 
fence,  and  it  was  held  that  a  railroad  company  is  not  required  to  make  a 
formal  separation  or  dedication  of  its  station-grounds,  nor  to  put  up  no- 
tices of  their  limits,  and  that  this  is  especially  so  in  a  new  or  unsettled 
country. 

Failure  of  Company  to  Fence  Properly — Leaving  Traps  for  Animals. — In 
McCracken  v.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa,  May  17,  1894),  68  N.  W. 
Rep.  1085,  it  was  held  that  where  the  manifest  purpose  of  a  statute  is  to 
require  the  track  rather  than  all  of  the  right  of  way  to  be  fenced,  the  com- 
pany has  no  right  by  omitting  a  part  of  the  right  of  way  to  leave  traps  at 
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highway  crossiDgs  whieh  will  prevent  animals  runniog  at  large  from  escap- 
ing from  passing  trains. 

Liability  of  Company  for  Injury  to  Animals  on  Track  at  Place  where  no 
Obligation  Exists  to  Fence. — In  Hughes «.  Nashville,  C.  &  St.  L.  R.  Co.  (Tenn., 
Feb.  23,  1895),  29  S.  W.  Rep.  723,  it  wa*  contended  by  the  defendant 
company  that  if  an  animal  gets  upon  the  track  at  a  highway  crossing,  in 
depot-grounds,  or  other  place  where  the  track  is  not  required  to  be  fenced, 
the  mere  fact  that  the  fence  at  the  place  of  injury  was  defective  or  torn 
down,  or  was  never  erected,  would  not  render  the  railroad  liable,  and  the 
court  said:  **It  is  the  condition  of  the  road  at  the  place  where  the  animal 
entered  upon  the  track,  and  not  its  ^condition  at  the  locus  in  quo  of  the 
accident,  that  is  material  in  determining  whether  the  railroad  has  com- 
piled with  its  statutory  duty  to  fence  its  track.  Railway  Co,  v.  Quick,  109 
Ind.  295;  Railway  Co.  v.  Parker,  109  Ind.  235;  Railroad  Co.  u.  Caldwell, 
38  111.  280;  Shear  <&  R.  Neg.  §  486.  So  then  in  this  case,  if  nothing  else 
appeared,  the  company  would  not  be  liable  for  the  omission  to  fence  at  the 
place  where  the  accident  occurred,  since  the  mare  entered  upon  the  track 
at  a  point  where  the  road  was  not  bound  to  fence.  But  it  will  be  observed 
the  statute  not  only  imposes  upon  the  company  the  duty  to  fence,  but  like- 
wise the  duty  to  construct  sufficient  cattle-guards.  And  while  the  com- 
pany is  not  liable  for  having  failed  to  fence  its  depot-grounds  where  the 
mare  entered  'upon  the  track,  yet  it  is  obvious  that  if  sufficient  cattle- 
guards  had  been  provided,  as  required  by  the  statute,  the  animal  could 
not  have  passed  up  this  track  for  a  distance  of  three-quarters  of  a  mile. 
So  that  this  contention  must  fail.^^ 

Liability  for  Injury  Besulting  from  Animal  Getting  on  Track  Through  Open 
Gate  in  Fence, — In  Manwell  t?.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa,  Janu- 
ary 22,  1894),  57  N.  W.  Rep.  442,  the  only  facts  pleaded  against  the  de- 
fendant were  that  it  neglected  to  close  the  gate,  and  failed  to  maintain  a  fence, 
and  the  court,  in  its  findings,  adhered  to  the  issues,  and  found  that  the  com- 
pany had'  fenced  its  line,  and  that  a  gate  therein  had  been  left  open  by 
'*  some  one  unknown,"  through  which  the  horses,  for  the  injury  to  which 
the  action  was  brought,  entered  onto  the  right  of  way,  and  it  was  held  that 
if  it  appeared  that  the  horses  were  injured  because  of  the  neglect  of  the 
company  to  close  the  gate,  it  became  liable. 

Liability  for  Killing  Stock  which  has  Escaped  Through  Failure  of  Land- 
owner to  Comply  with  Fence  Law. — In  Morse  «.  Boston  &  L.  R.  Co.  (N.  H., 
March  15,  1890),  28  Atl.  Rep.  286,  it.  was  held  that  under  a  statute,  the 
manifest  object  of  which  was  to  establish  the  right  and  obligations  of  tenants 
of  adjoining  occupied  closes  respecting  the  making  and  maintaining  of  par- 
tition fences,  and  leaving  the  rights  of  persons  not  having  any  interest  in 
either  of  the  adjoining  closes  to  be  defined  and  protected  by  the  common 
law,  a  railroad  company  is  not  liable  for  the  violation  by  a  landowner  of 
the  statutory  duty  to  maintain  his  part  of  the  fence  between  his  field  and 
an  adjoining  pasture,  where,  because  of  the  insufficiency  of  such  fence  an 
animal  escapes  from  such  adjoining  pasture,  afterwards  comes  upon  the 
right  of  way  of  the  company,  and  is  there  injured.  The  court  said:  *'  Rail- 
roads are  not  an  exception  to  the  rule  that  the  duty  of  fencing  against  cat- 
tle on  adjoining  land  is  limited  to  cattle  that  are  rightfully  there.  McDon- 
nell tj.  Railroad  Co.,  15  Mass.  564-566;  Jackson  v.  Railroad  Co.,  25  Vt. 
160;  Woolson  v.  Railroad  Co.,  19  N.H.  267,  269,  270;  Towns  tj.  Railroad 
Co.,  21  N.  H.  363;  Cornwall  t.  Railroad  Co.,  28  N.  H.  161 ;  Chapin  tJ.  Rail- 
road Co.,  39  N.  H.  53;  Mayberry  v.  Railroad  Co.,  47  N;  H.  391;  Giles  «. 
Railroad  Co.,  55  N.  H.  552,  553,  555,  556.  Like  other,  occupiers  and  own- 
ers of  land,  the  defendant  is  not  liable]to  the  plaintiff  for  not  fencing  against 
his  cattle  when  they  are  roaming  across  Glover's  field  under  such  circum- 
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stances  that  the  plaintiff  would  be  liable  to  the  defendant  for  damage  caused 
by  their  passing  frum  tiie  field  into  the  defendant's  road/* 

Existence  of  Fence  Erected  by  Owner  as  Affecting  Liability  of  Company  far 
Failure  to  Comply  with  Statutory  iiequirement  to  Fence, — In  Korfolk  «Ss  W.  R, 
Co.  v.  McGavock's  Admrs.,  00-*Va.  507,  it  was  held  that  where  a  railroad 
company  fails  to  fence  as  required  by  statute,  in  an  action  for  the  killing  of 
stock  on  the  track  at  a  place  at  which  it  has  not  fenced,  the  company  can- 
not escape  liability  by  showing  that  a  lawful  fence  which  was  erected  by 
the  landowners  existed  at  the  place  in  question,  and  that  consequently  there 
was  no  obligation  on  its  part  to  erect  a  fence  as  required  by  the  statute.  The 
court  said:  **  The  failure  of  the  con\pany  to  erect  a  lawful  fence  along  the 
line  of  its  roadway,  between  the  inclosed  land  of  the  plaintiffs*  interstate 
and  its  roadway,  as  expressly  required  by  law,  makes  it  amenable  to  the 
penalty  of  the  law  for  its  neglect  or  violation  of  the  requirement  of  the 
law ;  and  the  fact  that  the  owner  of  the  land  has  himself  endeavored  to  pro- 
tect his  stock  rauging  upon  his  inclosed  land,  by  building  a  fence,  does  not 
condone  or  excuse  the  disobedience  to  and  neglect  of  the  mahdate  of  the 
law  by  the  railroad  (defendant)  company;  and  the  owner  of  stock  getting 
injured  by  the  railroad  cars  or  servants  at  a  point  on  its  line  through  his 
inclosed  lands  is  entitled  to  recover  for  the  injury  or  killing  of  his  stock, 
if  the  defendant  company  has  failed  or  refused  to  comply  wuh  the  law  re- 
quiring it  to  erect  and  keep  in  order  at  that  point  a  lawful  fence.  See  Code 
1887,  c.  52,  §§  1258,  1259,  1261,  1262;  Id,  c.  93,  §2038;  7  Am.  &Eng. 
Edc.  Law,  pp.  907,  927,  and  cases  cited  in  note  2;  Id.  p.  934,  and  note  2.** 

Proof  of  Temporary  Repair  of  Fence  as  Relieving  Company  from  Liability 
for  Stock  Found  Killed  on  Track. — In  Anderson  v.  Chicago,  R.  I.  <&  P.  R. 
Co.  (Iowa,  Jan.  28,  1895),  61  N.  W.  Rep.  1058,  it  was  held  that  the  fact 
that  fence  was  temporarily  repaired  by  a  railroad  company  on  one  afternoon, 
and  that  stock  was  found  killed  on  the  track  the  next  morning,  was  not 
sufficient  to  relieve  the  company  from  liability. 

Sufficiency  of  Evidence  to  Justify  Finding  of  Insufficient  Repair  of  Fence. 
—In  Anderson  «.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa,  Jan.  28,  1895),  61  N. 
W.  Rep.  1058,  it  appeared  that  a  fence  had  been  partially  torn  down  by  a 
third  person,  and  there  was  evidence  to  the  effect  that  thereafter  one  of  the 
employ^  of  the  defendant-  company  temporarily  replaced  it,  and  that  the 
evening  before  the  killing  of  the  stock  the  fence  was  sufficient  to  turn  stock, 
and  it  was  contended  by  the  railroad  company  that  the  fence  must  have  been 
displaced  by  a  trespasser,  and  it  was  held  that  the  jury  were  warranted  in 
finding  that  the  animals  killed  got  upon  the  track  because  of  the  fence  not 
having  been  properly  replaced. 

WTiat  Constitutes  Statutory  Repair  of  Fences — Iowa  Statute. — In  Moeckley 
«.  Chicago  &  N.  W.  R.  Co.  (Iowa,  Dec.  17,  1894),  61  N.  W.  Rep.  227,  it  was 
held  that  a  statute  (Laws  1888,  ch.  30)  which  provides  that  all  railroad  com- 
panies '*  which  have  not  already  erected  a  lawful  fence,  shall  construct, 
maintain,  and  keep  in  good  repair  a  suitable  fence  of  posts  and  barb-wire, 
or  posts  and  boards  on  each  side  of  the  track.  *  *  *  Said  fences  to  be  con- 
structed either  of  five  barbed  wires,  securely  fastened  to  posts ;  said  posts 
to  be  not  more  than  twenty  feet  apart,  and  not  less  than  fifty-four  inches  in 
height,  or  of  five  boards  securely  nailed  to  posts,  said  posts  to  be  not  fur- 
ther than  eight  feet  apart,  and  said  fence  to  be  not  less  than  fifty  four 
inches  in  height.  Provided :  when  said  railroad  corporations,  who  have 
now  their  fences  built,  shall  when  they  rebuild  or  repair  their  fences  the  same 
shall  be  built  as  provided  in  this  act.*  *  *  Provided  further,  that  nothing 
in  this  act  shall  in  any  way  limit  or  qualify  the  liability  of  any  corporation 
or  person  owning  or  operating  a  railroad  that  fails  to  fence  the  same  against 
live  stock  running  at  large  for  any  stock  injured  or  killed  by  reason  of  the 
want  of  such  fence  as  now  provided  for  in  section  1289  of  the  Code  of  1878/' 
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requires  so  far  as  the  repairs  therein  authorized  are  concerned,  a  virtual  re- 
building of  a  portion  of  the  fence,  requiring  new  posts  to  be  put  in,  and 
the  repairs  to  be  of  such  a  general  character  as  to  involve  and  include  the 
structure  and  height  of  the  fence,  and  that  merely  nailing  on  loose  boards 
and  putting  on  boards  in  place  of  those  which  have  become  defective,  and 
in  which  work  no  new  material  is  used,  does  not  constitute  repairs  within 
the  meaning  of  the  statute. 

Liability  of  Company  for  Injury  to  Animal  Because  of  Breach  of  Contract 
on  its  Part  to  Construct  Cattle-guard.— lu  Harrow  v.  Ohio  River  R.  Co. 
(W.  Va.,  Jan.  20,  1894),  18  8.  E.  Hep.  926,  it  appeared  that  a  railroad  com- 
pany, by  contract  under  seal,  bound  itself  to  maVe  and  maintain  necessary 
cattle-guards  at  the  boundary  lines  of  the  premises  of  H.,  which  it  failed 
and  neglected  to  do,  and  that  its  trains,  runniog  through  said  premises, 
frightened  and  drove  H.^s  horses  off  his  premises,  through  the  gap  where 
the  cattle-guard  was  to  be  made,  into  the  premises  of  an  adjoining  owner, 
where  the  track  was  fenced,  whereby  and  hj  reason  whereof  said  train 
struck  the  horse,  and  caused  its  death,  and  it  was  field,  the  railroad  com- 
pany might  be  sued  before  a  justice,  and  held  liable  therefor,  as  for  a 
wrong,  under  section  26,  c.  50,  of  the  Code.  Citing  State  v.  Lambert,  24 
W.  Va.  399;  Poole  v.  Dil worth,  26  W.  Va.  583. 

.  Liability  of  Receiver  of  Unfenced  Railroad  for  Killing  Stock^Texas 
Statute.— In  International  &  G.  N.  R.  C<>.  v.  Render  (Tex.,  May  31,  1894), 
26  S.  W.  Rep.  1047,  it  was  held  that  under  Sayles'  Civil  Statutes,  art.  4245, 
which  provides,  that '^  each  and  every  railroad  company  shall  be  liable  to 
the  owner  of  stock  killed  or  injured  by  the  locomotives  and  cars  of  such 
railroad  company  in  running  over  their  respective  railways,  which  may  be 
recovered  by  suit  before  any  court  having  competent  jurisdiction,  of  the 
amount.  If  the  railroad  company  fence  in  their  road,  they  shall  only  then 
be  liable  in  case  of  injury  resulting  from  the  want  of  ordinary  care.''  And 
the  6th  section  of  the  act  of  March  19,  1889,  which  recognizes  the  liability 
of  a  receiver  of  a  railroad  property  for  stock  killed  while  the  railroad  is 
managed  by  him,  a  receiver  having  exclusive  control  and  management  of  an 
unfenced  railway,  is  liable  for  the  value  of  cattle  killed  on  it  by  cars  of  the 
road  to  the  like  extent  as  the  company  would  be,  without  proof  of  negli- 
gence. Citing  Railroad  Co.  v.  Wood,  24  Kan.  619;  Railroad  C<k  u.  Fitch, 
20  Ind.498;  Railroad  Co.  v.  Cauble,46  Ind.  277;  High.  Rec.  897;  Railroad 
Co.  V.  Russell,  115  111.  52.  23  Am.  &  Eng.  R.  Cas.  149.  The  court  said : 
'*The  liability  of  a  receiver,  unless  ba-sed  on  some  personal  wrong,  is  solely 
official,  and  compensation  for  injury  inflicted  while  a  railway  company  is 
controlled  by  a  receiver  must  be  made,  if  at  all,  from  funds  belonging  to  the 
corporation;  and  no  reason  is  pejceived  why  the  rule  of  evidence  applicable, 
in  terms,  to  a  railway  company  should  hot  apply  to  a  receiver  when  engaged 
in  operating  a  railway.  The  reasons  for  enforcing  such  a  rule  are  as  forcible 
when  a  railway  is  under  the  exclusive  control  of  a  court  and  its  receiver  as 
when  it  is  operated  by  the  company  to  which  it  belongs;  and  wc  see  no 
reason  to  doubt  the  propriety  of  applying  the  same  rules  of  evidence,  and 
the  same  general  rules  of  law,  in  determining  the  liability  of  a  receiver 
which  would  be  applied  in  determining  the  liability  of  a  railway  com- 
pany in  all  cases  in  which  the  action  is  not  based  on  a  statute  which  by  its 
terms  excludes  such  application.  Neglect  to  fence  a  railway  is  chargeable 
to  the  company  owning  it;  and  if  it  can  have  no  ground  for  complaint  be- 
cause funds  belonging  to  it,  even  while  in  the  hands  of  a  receiver,  may  be 
appropriated  in  satisfaction  of  claims  for  stock  killed,  no  reason  is  seen 
why  a  receiver,  who  has  no  personal  interest  in  such  funds,  should  be  heard 
to  complain  on  account  of  their  appropriation  to  satisfy  a  claim  arising 
while  the  road  is  in  his  hands.^' 
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Atchison,  T.  ife  S.  R  R  Co. 

V. 

Tanner. 

•  {Colorado  Supreme  Court ^  April  16,  1894.) 

Penal  Nature  of  Act  of  1887,  Imposing  Liability  for  Double  Value  of  An- 
imal Killed  When  Company  Fails  to  Record  Description  of  Animals,  Etc. — 
The  act  of  1887  providiug  ihat  a  railroad  company  shall  be  liable  for  twice 
the  full  value  of  each  animal  killed  by  it  in  case  it  fails  to  comply  with^he 
statute  by  recording  a  description  of  the  animal,  and  marking  its  hide,  is 
a  penal  statute. 

Necessity  of  Pleading  Statute  of  Limitations  in  Action  for  Penalty. — The 
general  rule  in  civil  aciiuus  is  that  the  utatute  of  limitations  must  be 
pleaded,  or  it  is  deemed  waived;  but,  in  an  action  for  a  penalty,  a  defend* 
ant  is  entitled  to  the  benefit  of  the  statute  under  a  plea  denying  plaintiff's 
cause  of  action. 

Liability  of  Company  for  Conversion  of  Animal  Killed  by  It. — Where  a  rail- 
road company  kills  an  animal  of  another,  and  converts  the  same  to  its  own 
use,  it  may  be  made  liable  in  damages,  whether  the  killing  be  negligent  or 
otherwise. 

Appeal  from  Fremont  county  district  court.  • 

Action  for  damages  for  the  destruction  and  conversion  of 
personal  property,  and  for  penalties  under  the  statute.  The 
causes  of  action  in  plaintiff's  complaint  are  of  four 
***  *  ■  kinds ;  the  first  five  counts  allege,  m  substance,  that 
the  defendant  company  negligently  ran  its  locomotive  and 
cars  against  and  over,  and  thereby  killed,  seven  certain  Amer- 
ican steers  of  plaintiff  of  the  alleged  value  of  $35  each,  and 
then  and  there  converted  said  steers  to  the  use  of  defendant. 
The  killing  and  conversion  of  the  steers  are  alleged  to  have 
been  between  November  10,  1888,  and  February  16,  1889. 

The  sixth  count  alleges  the  killing  and  conversion  in  like 
manner  of  a  certain  steer  the  property  of  one  Phillips,  and 
that  Phillips  afterwards,  and  oefore  the  commencement  of 
this  action,  assigned  and  transferred  his  demand  and  cause  of 
action  therefor  to  plaintiff  for  value. 

The  seventh  count  of  the  complaint  is  for  the  burning  and 
destruction  of  certain  grass  by  the  operation  of  defendant's 
line  of  railroad,  said  grass  being  the  property  of  plaintiff,  and 
of  the  alleged  value  of  $150. 

The  last  five  counts  are  founded  upon  the  act  of  1887  (page 
420),  which  reads  as  follows :  *^  Every  railroad  company  shall 
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keep  a  book  at  its  depot,  in  the  county  seat  of  each  conntj, 
through  which  their  road  runs :  provided,  that  said  road  runs 
or  passes  through  the  county  seat.  If  such  railroad  does  not 
pass  through  the  county  seat,  then  such  book  shall  be  kept 
at  its  depot  in  the  principal  town  in  the  county  through  which 
it  passes.  And  it  is  hereby  made  the  duty  of  the  said  com- 
pany to  cause  to  be  entered  in  said  book,  within  fifteen  (15) 
days  after  the  killing  of  an;^  animal,  a  description,  as  nearly 
as  may  be,  of  such  animal,  its  color,  age,  marks,  and  brands, 
and  shall  keep  said  book  subject  to  the  inspection  of  persons 
claiming  to  have  animals  killed.  And  shall  also  attach  to 
each  hide  or  skin  of  each  and  every  auimal  killed,  and  keep 
thereon  a  good  and  substantial  tag,  such  as  is  commonly  used 
as  a  shipping  tag,  upon  which  shall  be  ;^lainly  marked  the 
color,  age,  marks,  and  brands  of  such  hide,  corresponding 
with  the  entry  of  the  description  of  such  animal  in  the  book 
as  above  provided.  And  such  tag  shall  be  so  attached  in  a 
good  and  substantial  manner.  Should  any  company  fail  to 
keep  such  book,  or  to  attach  such  tag,  as  above  provided,  to 
each  and  overy  hide  or  skin,  or  to  file  such  notice  in  the 
manner  herein  provided,  or  to  enter  such  notice  therein  in  the 
manner  in  this  act  provided,  or  to  enter  therein  such  descrip- 
tion of  any  animal  killed,  for  a  period  of  fifteen  (15)  days 
thereafter,  such  company  shall  be  liable  to  the  owner  of  such 
animal  to  an  amount  twice  the  full  value  thereof." 

The  last  five  causes  of  action  allege  the  ownership  and  the 
killing  of  the  seven  steers  of  plaintiff,  of  the  alleged  value  of 
$35,  as  in  the  first  five  counts  and  thereafter  it  is  alleged  that 
the  defendant  company  failed  to  keep  the  book  provided  by 
said  statute  for  the  entering  of  the  description  of  animals  so 
killed,  and  also  failed  and  neglected  to  attach  to  the  hides  or 
skins  of  such  animals  a  good  and  substantial  tag,  or  any  tag, 
with  the  color,  age,  marks,  and  brands  of  such  hide  plainly 
marked  upon  it,  corresponding  to  the  entry  in  said  book,  as 
provided  by  statute. 

Each  of  the  steers  is  alleged  to  be  of  the  value  of  $35,  and 
in  each  of  the  last  five  counts  a  recovery  is  prayed  "  in  the 
sum  and  penalty  of  seventy  dollars." 

At  the  close  of  plaintiff's  evidence,  the  trial  court,  on  defend- 
ant's motion,  rendered  a  judgment  of  nonsuit  as  to  the  first, 
second,  third,  fourth,  fifth,  sixth,  and  twelfth  causes  of  action ; 
and,  at  the  close  of  defendant's  evidence,  the  court  instructed 
tho  jury  "to  return  a  verdict  for  the  plaintiff  upon  the  causes 
of  action  as  to  which  the  said  motion  for  nonsuit  had  not 
been  sustained,  which  verdict  is  in  words  and  figures  as  fol- 
lows, to  wit :  "  We,  the  jury,  find  the  issues  for  the  plaintiff 
in  the  following  causes  of  the  complaint :  In  cause  seven,  and 


376  ATCHISON,  T.  &  8.  F.   B.  CO.  V.  TANNER.     [VOL.  61 

assess  his  damages  thereon  at  $80 ;  in  cause  eight,  and  assess 
his  damages  thereon  at  $84 ;  in  cause  nine,  and  assess  his 
damages  thereon  at  $192 ;  in  cause  ten,  and  assess  his  dam- 
ages thereon  at  $64 ;  in  cause  eleven,  and  assess  his  damages 
thereon  at  $64/*  Judgment  in  favor  of  plaintiff  was  rendered 
on  such  verdict. 

Defendant  appeals. 

Charles  K  Gast  and  C.  D,  Bradley,  for  appellant. 

Macon  &  Locke,  for  appellee. 

Elliot,-  J.  (after  the  foregoing  statement]. — ^On  this  appeal, 
errors  and  cross-errors  are  assigned.  Plaintiff  complains  of 
the  judgment  of  nonsuit  as  to  causes  of  action  numbered  1,  2, 
3,  4,  5,  6,  and  12 ;  defendant  complains  of  the  verdict  directed 
against  it  on  the  remaining  causes  of  action,  except  cause 
numbered  7.  It  was  agreed  on  the  trial  that  the  value  of  the 
grass  destroyed  was  $80,  and  that  plaintiff  was  entitled  to  re- 
cover that  amount. 

1.  The  last  five  causes  of  action  were  for  the  recovery  of 
twice  the  value  of  each  of  the  animals  killed,  respectively,  as 
provided  by  the  act  of  1887  (Sess.  Laws,  p.  420).  This  sum 
was  expressly  declared  for  as  a  "  penalty."  The 
Peniii  nature  Several  offeuses  for  which  a  recovery  of  the  penalty 
«rsutate.  ^ag  s.ought  were  committed  more  than  a  year  prior 
to  j;he  commencement  of  the  suit. 

Defendant  relies  upon  the  following  statute  of  limitations : 
**  All  actions  and  suits,  for  any  penalty  or  forfeiture  of  any 
penal  statute  brought  by  this  state,  or  any  person  to  whom 
the  penalty  or  forfeiture  is  given,  in  whole  or  in  part,  shall  be 
commenced  within  one  year  next  after  the  offense  is  com- 
mitted, and  not  after  that  time."  See  Gen.  St.  1883,  §  2170 ; 
2  Mills'  Ann.  St.  §  2907. 

It  requires  no  extended  discussion  to  show  that  the  act  of 
1887,  upon  which  the  last  five  counts  of  the  complaint  are 
based,  is  a  penal  statute.  The  act  imposes  a  penalty  upon  a 
railroad  company  in  a  sum  twice  the  full  value  of  each  animal 
killed  for  the  failure  of  the  company  to  comply  with  the  terms 
of  the  statute  in  respect  to  recording  a  description  of  the  ani- 
mal and  marking  its  hide ;  and  this,  whether  the  killing  was 
negligent  or  otherwise.  The  statute  is  not  like  one  intended 
to  remedy  some  defect  of  the  common  law ;  as,  where  a  right 
of  recovery  is  given  to  the  widow,  children,  or  personal  repre- 
sentative of  a  person  whose  death  has  been  caused  by  the 
wrongful  act,  neglect,  or  default  of  another.  The  cause  of  ac- 
tion in  such  cases,  though  statutory,  nevertheless  springs  out 
of  the  principles  of  the  common  law,  and  is  equitable  and 
remedial  in  its  nature. 
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Nor  is  the  statute  like  those  requiring  railway  companies 
to  fence  their  lines  of  road,  and  providing  that,  if  they  fail  so 
to  do,  they  shall  be  liable  for  any  animal  killed  while  straying 
upon  their  unfenced  track ;  for  in  such  case  it  may  be  consid- 
ered that  the  neglect  to  fence  causes  or  contributes  to  the 
injury. 

The  statute  invoked  by  plaintiff  in  this  case  imposes  a 
penalty  for  omissions  to  do  certain  acts  which  could  not  pos- 
sibly have  contributed  to  the  killing  of  the  animals,  since 
8uch  omissions  could  not  have  occurred  until  after  the  killing. 
The  statute  upon  which  the  last  five  causes  of  action  are 
founded  is  clearly  penal ;  and  plaintiff  evidently  so  regarded 
it  when  he  sued  for  a  recovery  of  twice  the  value  of  each  ani- 
mal as  a  "  penalty."  The  validity  of  the  act  as  a  penal  stat- 
ute is  not  questioned  in  this  case.  Wadsworth  v.  Bailway 
Co.,  18  Colo.  600,  56  Am.  &  Eng.  B.  Cas.  145 ;  Joyce  v.  Means 
41  Kan.  234 ;  Goodridge  v.  Railway  Co.,  35  Fed.  Rep.  35;  Bar- 
nett  V,  Railroad  Co.,  68  Mo.  56;  Railway  Co.  v.  Humes,  115 
U.  S.  512,  22  Am.  &  Eng.  R.  Cas.  557. 

2.  In  the  county  court  the  statute  of  limitations  was  not 
pleaded;  on  appeal  in  the  district  court,  however,  the  plea 
was  interposed,  out  was  struck  out  on  motion  of  plaintiff. 

The  general  rule  in  civil  actions  is  that  the  statute  of  limita- 
tions is  a  special  privilege,  and  must  be  pleaded  in  apt  time, 
or  it  is   deemed  waived.     Chivington  v.  Springs 
Co.,  9  Colo.  697.     But  this  rule  does  not  apply  Kwewitjof 
to  penal  actions.     The  reason  for  the  distinction  nJ^*<ff  Jfn,^^t^ 
is   not   diflScult   to   understand.     In   an   ordinary  tions. 
civil   action   the   plaintiff   asserts   some   legal    or 
equitable   right,  usually  vested  in  himself;  independent   of 
statute  ;  and  his  right  to  recover  is  founded  upon  some  claim 
or  demand  alleged  to  have  accrued  before  the  commencement 
of  his  suit.     Hence  the  language  of  limitation  acts  applicable 
to  such  actions  is  that  they  shall  be  brought  within  a  limited 
time  "  after  the  cause  of  action  shall  accrue,"  or  "  after  the 
accruing  of  the  cause  of  action."     The  language  of  the  limita- 
tion act  for  penalties  does  not  speak  of  the  time  when  the 
cause  of  action  accrued,  but  of  the  time  when  the  offense  was 
committed  for  which  an  action  for  a  plenalty  may  be  brought 
See  Gen.  St.  1883,  c.  66. 

In  a  suit  for  a  penalty  the  plaintiff  has  no  cause  of  action 
independent  of  the  statute.  While  the  penal  statute  gives 
him  the  right  to  recover  the  penalty  by  suing  for  it,  the  limi- 
tation statute  makes  his  cause  of  action  dependent  upon  his 
bringing  suit  within  a  certain  period ;  so  that,  if  he  fails  to 
bring  his  suit  within  such  period,  he  has  no  cause  of  action 
remaining. 
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Counsel  for  plaintiff  concede  that,  where  a  statute  giving  a 
new  cause  of  action  also  provides  that  the  action  shall  be 
commenced  within  a  limited  time,  the  action  must  be  com- 
menced within  such  time,  or  it  cannot  be  maintained.  Bbt 
they  contend  that  the  rule  is  different  where  the  limitation  is 
in  a  separate  act. 

We  see  no  good  reason  for  such  distinction  where  the  cause 
of  action  is  for  a  penalty.  The  statute  relied  on  by  defendant 
expressly  limits  the  time  for  commencing  '^all  actions  and 
suits  for  any  penalty  or  forfeiture."  The  plea  of  the  statute 
of  limitations  in  this  case  was  proper,  though  not  absolutely 
necessary ;  hence  the  assignment  of  error  as  to  the  striking 
out  of  such  plea  need  not  be  passed  on.  The  time  within 
which  plaintitf  might  bring  his  action  was  of  the  essence  of  his 
cause  of  action,  and  so  defendant  was  entitled  ^o  the  benefit 
of  the  statute  under  a  general  plea  denying  the  existence  of 
plaintiff's  cause  of  action.  The  action  not  having  been  brought 
until  the  expiration  of  one  year  after  the  offense  was  com- 
mitted, plaintiff  had  no  cause  of  action  for  the  "  penalty." 
See  Hodsden  v.  Harridge,  2  Saund.  63,  and  notes ;  also.  Pike 
V.  Jenkins,  12  N.  H.  255  ;  Moore  v.  Smith,  6  Me.  490 ;  Com.  v. 
Washington,  1  Dana,  446 :  Estill  v.  Fox,  7  T.  B.  Mon.  552 ; 
Watson  V.  Anderson,  Hardin,  466 ;  The  Harrisburg,  119  U.  S. 
199. 

3.  The  cross-errors  assigned  require  only  brief  considera- 
tion. The  court  was  warranted  in  granting  a  judgment  of 
nonsuit  as  to  the  fifth  and  twelfth  causes  of  action ; 
LiAbiiftj  of  j^g  ijq  those  counts,  plaintiff  practically  abandoned 
w^wMfoI*'  his  claim  on  the  trial.  But  counts  numbered  1,  2, 
3,  4,  and  6  state  facts  sufficient  to  colistitute  a  causo 
of  action,  and  the  evidence  under  such  counts  was  such  as 
should  have  been  submitted  to  the  jury. 

It  is  true  the  evidence  did  not  show  negligence  on  the  part 
of  the  defendant  company  in  killing  the  animals  described  in 
said  counts,  but  the  evidence  did  tend  to  show  that  the  ani- 
mals were  converted  to  the  use  of  defendant  after  the  killing ; 
and  so  the  case  should  have  been  submitted  to  the  jury  to 
determine  the  issue  upon  common-law  principles,  with  due 
regard  to  the  substantial  rights  of  the  parties.  As  the  case 
may  be  tried  again,  we  shall  not  further  discuss  the  evi- 
dence. 

The  judgment  of  the  district  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in  accordance  with 
this  opinion,  neither  party  to  recover  costs  against  the  other 
in  this  court 

Reversed. 
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Killing  Stocic— Disposition  of  Carcass  of  Dead  Animal. — ^See  McGauley  v, 
MontauH  Central  H.  Co.  (Mont.),  49  Am.  &  Eng.  R.  Cas.  557,  and  note  563. 

Sale  of  SIcin  of  Animal  ICilied  on  Traclc— Rigiit  of  Owner  to  Recover  in 
Action  for  Wrongful  Killing. — In  Morse  v.  Boston  &  L.  R.  Co.  (N.  H.,  Maccti 
15,  1890),  28  Atl.  Rep.  286,  it  appeared  that  an  ox  killed  on  a  railroad 
track  was  abandoned  by  its  owner,  and  that  the  section  hands  of  the  com- 
pany removed  the  skin  and  sold  it,  buried  the  carcass,  and  deposited  the 
proceeds  of  the  sale  of  the  skin  with  an  officer  of  the  company,  and  it  was 
held  that  the  removal  and  sale  of  the  hide,  after  abandonment  by  the 
owner,  was  lawful,  and  that  the  proceeds  of  the  sale  should  be  disposed  of 
on  equitable  principles,  but  that  plaintiff  could  not  recover  such  proceeds 
in  an  action  brought  by  him  in  case  for  the  killing  of  the  animal. 


Jacksonville,  Tampa  &  Key  West  R.  Co. 

V. 

Harris. 

(33  Florida,  217.) 

Sufficiency,  under  Florida  Statute,  of  Notice  and  Presentation  of  Claim 
for  Stock  Killed  by  Railroad  Company. — A  letter  from  an  owner  of  live 
stock  to  a  railroad  company,  notifying  it  of  the  killing  of  his  stock  by  a 
train,  giving  also  the  time  and  place  of  the  killing,  and  expressing  a  desire 
to  be  informed,  as  early  as  possible,  what  the  company  will  pay  him  for 
the  stock,  is  not  inadmissible  as  evidence  of  notice  ahd  claim  for  damages 
under  the  statute  making  railroad  companies  that  fail  t6  erect  and  maintain 
fences  sufficient  to  turn  and  exclude  all  live  stock  from  their  railroads,  with 
stock- guards  at  certain  crossings,  on  account  of  the  omission  of  the  letter 
to  state  the  amount  of  the  damage  claimed;  nor  is  a  letter  stating  the 
amount  claimed  inadmissible  because  it  was  not  written  at  the  time  of  the 
killing,  nor  until  75  days  after,  or  because  it  offers  to  take  less  than  the 
owner  believes  he  was  entitled  to.  The  two  letters,  therefore,  held  to  con- 
stitute ample  notice  and  presentation  of  claim  under  the  statute. 

Action  Against  Railroad  Company  for  Killing  Stock — Failure  to  Object 
to  Insufficient  Instruction. —  Where  an  instruction  is  not  calculated  to 
mislead  the  jury,  although  not  as  full  or  specific  as  it  might  be«  and  no 
request  has  been  made  for  a  fuller  instruction,  no  advantage  can  be  taken 
by  the  losing  party  on  account  of  such  deficiency. 

Right  to  Assume  Presentation  of  Claim  to  Proper  Representative  of 
Company* — Jt  cannot  be  assumed,  as  a  matter  of  law,  that  the  general  at- 
torney of  a  railroad  company  is  not  a  proper  officer  or  agent  to  notify  and 
present  a  claim  to  for  damages  to  live  stock  under  the  railroad-fence  law, 
where  the  company  has  neither  attempted  to  show  that  he  was  not  such, 
nor  made  any  objection  to  proof  of  demand  upon  him,  on  the  ground  that 
he  was  not  ftuch  officer  or  agent. 

Construction  of  Railroad-fence  Statute — Presentation  of  Claim  to  "  Agent 
or  Officer  "  of  Corporation. — The  railroad-fence  statute  requires  notice  of 
claim  to  be  given  ^'  to  any  general  agent  or  officer  of  such  corporation  or 
person,  or  to  any  station,  depot,  or  other  agent  or  officer  acting  for  said 
corporation  in  the  county  where  the  live-s.tock  was  killed  or  injured.*^ 
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Eeldf  that  the  words  subsequent  to  the  word  '*  officer,*'  where  it  appears 
the  second  time,  do  not  qualify  any  of  the  preceding  words  except  those 
after  the  word  *'  person." 

•Same—Duty  of  Company — Open  Bars  or  Gates  at  Crossings  Without 
Fault  or  Consent  of  Company. — The  geueral  requirement  of  the  railroad- 
fence  statute,  wherever  the  act  is  operative,  is  the  erection  and  mainte- 
nance, on  both  sides  of  any  railroad,  of  substantial  fences  sufficient  to 
exclude  or  turn  from  the  roads  all  live  stock,  or  at  least  such  stock  as  are 
orderly  or  not  shown  to  be  breachy,  with  the  limitation,  however,  that,  in 
lieu  of  fences,  stock-guards  shall  be  erected  and  maintained  at  public 
crossings,  and  at  such  other  crossings  as  may  be  necessary  for  the  use  of 
owners  or  tenants  of  land  adjoining  a  railroad.  Where  there  is  no  cross- 
ing of  the  character  indicated,  the  duty  is  to  maintain  a  fence  of  the  re- 
quired character;  and,  as  between  the  owner  of  stock  and  the  company,  a 
gap  and  bars  are  to  be  regarded  as  a  fence,  and  kept  in  the  condition  neces- 
sary to  serve  all  the  purposes  of  a  prescribed  fence.  It  seems  that  where 
a  company  has  erected  a  sufficient  fence,  and  it  is  thrown  down  without 
the  company^s  knowledge,  by  the  act  of  God,  or  by  strangers  without  the 
company's  knowledge  or  consent,  the  law  accords  to  the  company  a  reason- 
able time  for  ascertaining  the  fact  and  restoring  the  fence;  and  if  any 
damage  is  caused  by  the  fence  being  thus  down,  before  there  has  been  a 
reasonable  time  for  the  company  to  restore  it  after  being  so  aware,  or  for 
learning  of  its  being  down  and  restoring  it,  the  company  will  not  be  liable; 
and  a  doctrine,  at  least  somewhat  similar,  is  applicable  where  bars  or  gates 
at  a  crossing  are  left  open  without  the  company's  consent  or  fault. 

Same — Chargeabiiity  of  Company  with  Acts  of  Persons  Supplying  Wood 
to  Company  and  Leaving  Opening  in  Fences — Where  there  is  a  gup,  with 
bars,  in  a  railroad  fence,  at  a  place  where  there  is  no  public  or  other 
authorized  crossing,  and  the  gap  is  used,  with  the  knowledge  of  the  com- 
pany, by  persons  supplying  the  company  with  wood  under  contract,  and 
engaged  in  hauling  the  same  to  a  wood-rack  on  the  road,  to  be  used  by 
the  company's  engines,  and  such  bars  are  left  down  by  such  persons  so  en- 
gaged, and  live  stock  pass  through  the  gap,  and  go  onto  the  road  and  are 
killed,  the  persons  so  leaving  the  bars  down  cannot  be  regarded  as  stran- 
gers to  the  company,  but  their  acts  will  be  regarded  as  the  act  of  the  com- 
pany, and  it  will  be  held  liable  for  the  damage  resulting  to  the  owner  of 
the  stock. 

Action  Against  Company  for  Killing  Steele — Sufficiency  of  Declaration  to 
Show  that  Damage  was  Caused  by  Violation  of  Fence  Law.— A  declaration 
alleging  that  the  railroad  company  did  nut  maintain  fences  on  the  sides  of 
its  railroad  sufficient  to  exclude  and  turn  live  stock  therefrom,  by  means 
whereof,  and  for  the  want  of  which  fences,  two  horses  of  the  plaintiff, 
without  default  or  negligence  on  his  part,  strayed  and  went  on  such  rail- 
road, describing  the  point,  at  which  place  such  a  fence  was  necessary  to 
exclude  and  turn  live  stock,  which  place  was  not  in  a  town  or  city,  nor  at 
any  crossiug  authorized  by  the  statute,  using  its  language  in  describing 
the  same,  and  that,  said  horses  so  being  on  said  railroad  at  the  place 
stated,  a  certain  engine  ran  upon  and  killed  said  horses,  giving  their  value, 
is  good  as  against  a  motion  for  arrest  of  judgment  on  the  ground  that  the 
declaration  does  not  show  that  the  damage  was  caused  by  a  failure  to  erect 
and  maintain  fences  or  stock-guards. 

Appeal  from  Volusia  county  circuit  court 

Banet,  G.J. — The  declaration,  after  stating  that  the  defend- 
ant was  a  railroad  corporation  under  the  laws  of  the  state, 
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operatiDg  a  line  of  railroad  in  Volusia  county  on  June  28, 1888, 
avers  that  the  company,  not  regarding  the  statute 
in  such  case  made  and  provided,  did  not  then 
and  there  maintain  fences  on  the  sides  of  its  railroad  suffix 
cient  to  exclude  and  turn  live  stock  therefrom,  by  means 
whereof,  and  for  the  want  of  such  fences,  two  horses  of  the 
plaintiff,  without  any  default  or  negligence  on  the  part  of 
plaintiff,  then  and  there  strayed  and  went  upon  the  said  rail- 
road at  a  certain  place  in  township  14  S.  of  range  28  £.,  in 
said  county,  at  which  place  such  fence  was  then  necessary  to 
exclude  and  turn  live  stock  from  said  railroad,  and  not  where 
the  said  railroad  then  ran  through  a  town  or  city,  nor  at  a 
public  crossing,  nor  at  a  crossing  necessary  for  the  use  of 
owners  or  tenants  of  lands  adjoining  said  railroad ;  and  the 
said  horses  so  being  on  the  said  railroad  there,  to  wit,  at  the 
place  in  that  behalf  aforesaid,  a  certain  engine  and  cars  of 
the  defendant,  then  driven  and  governed  by  divers  agents  of 
the  defendant  on  the  said  railroad,  then  and  there  ran  and 
struck  upon  said  horses,  and  thereby  said  horses,  each  of  the 
value  of  $200,  were  killed,  and  wholly  lost  to  the  plaintiff; 
that  more  than  30  days  prior  to  this  action  plaintiff  gave 
notice  and  presented  his  claim  in  writing  for  the  damage  sus- 
tained by  the  plaintiff  by  the  killing  of  said  horses,  as  afore- 
said, to  a  general  officer  of  the  defendant,  in  the  county 
aforesaid,  but  the  def9ndant  failed  to  pay  such  claim  for  the 
space  of  30  days  thereafter,  and  has  ever  since  failed  and  re- 
fused to  pay  such  claim,  or  any  part  thereof, — and  conclud- 
ing properly. 

The  defendant  pleaded :  First,  not  guilty ;  second,  that  it 
had  and  did  provide  and  maintain  fences  on  the  side  of  its 
track  at  the  places  and  points  named  in  the  declaration,  suffi- 
cient to  exclude  and  turn  live  stock  therefrom ;  third,  con- 
tributory negligence  upon  the  part  of  the  plaintiff;  and, 
fourth,  that  it  had  never  been  served  with  a  notice  in  writ- 
ing, as  provided  by  the  statute,  and  alleged  in  the  declara- 
tion ;  and,  the  plaintiff  having  joined  issue,  there  was  a  trial 
by  jury,  which  resulted  in  a  verdict  for  the  plaintiff  for  the 
sum  of  $302.50  damages,  and,  motions  in  arrest  of  judgment 
and  for  a  new  trial  having  been  made  and  denied,  judgment 
was  rendered  for  the  stated  amount,  and  for  $114  costs. 

The  suit  is  founded  upon  the  act  of  May  13, 1887,  which,  in 
so  far  as  the  purposes  of  this  case  call  for  a  statement  of  its 
provisions,  enacts  that  every  railroad  company  operating  a 
railroad  in  this  state  shall  erect  and  maintain  substantial 
fences  on  the  sides  of  such  railroad  (except  through  towns 
and  cities,  unless  said  towns  and  cities  require  the  sameV 
sufficient  to  turn  and  exclude  all  live  stock  therefrom,  witli 
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stock-guards  at  all  pablic  crossings,  and  at  such  other  cross- 
ings as  may  be  necessary  for  the  use  of  owners  or  tenants  of 
land  adjoining  such  railroad;  and-,  in  case  of  a  failure  to 
erect  and  maintain  said  fences  and  stock-guards  as  aforesaid, 
such  corporation  shall  be  liable  for  all  damages  which 
shall  be  done  by  its  engine  or  cars  to  any  live  stock,  caused 
by  afailure  to  erect  or  maintain  such  fences  and  stock- 
guards. 

The  statute  also  provides  that,  when  any  live  stock  is  so 
killed  or  injure.d,  the  person  entitled  to  damages  therefor 
shall  give  notice  and  present  his  claim  therefor  to  any  gen- 
eral agent  or  officer  of  such  corporation,  or  to  any  station, 
depot,  or  other  agent  or  officer  acting  for  the  corporation,  in 
the  county  where  the  live  stock  "was  killed,  such  notice  or 
presentment  of  claim  to  be  in  writing  ;  and  if,  after  such  no- 
tice, the  corporation  shall  fail  to  pay  the  claim  for  the  space 
of  30  days,  suit  can  be  broaght  on  tlie  claim  ;  and  if,  as  pre- 
sented, it  was  reasonable  and  just,  the  jury  or  judge  snail 
assess,  as  damages  against  the  corporation,  the  actual  dam- 
age to  the  live  stock  so  killed  or  injured,  and  50  per  cent 
interest  per  annum  on  such  damage  from  the  day  of  the 
presentment  of  the  claim,  together  with  all  reasonable  attor- 
ney's fees. 

It  also  enacts  that  if  the  corporation  shall  deem  the  claim 
presented  to  be  unreasonable  and  unjust,  and  shall  tender  or 
offer  to  pay  all  reasonable  or  just  damages  for  the  stock  so 
killed  or  injured,  and  the  claimant  shall  refuse  to  accept  the 
amount  tendered  or  offered  to  be  paid,  and,  upon  the  trial, 
the  jury  or  judge,  under  the  proofs,  shall  find  a  verdict  for 
not  more  than  the  amount  tendered  or  offered,  the  court  or 
judge  shall  render  judgment  against  the  plaintiff  for  all  rea- 
sonable costs,  and  such  costs  shall  be  deducted  from  the 
amount  assessed  as  damage  to  the  live  stock  ;  and  the  plain- 
tiff shall  be  entitled  to  no  attorney's  fees.  Acts  1887,  pp.  114 
115  ;  Eev.  Stat.  §§  2271,  2272,  2275-2277. 

The  other  facts  are  stated  in  the  opinion. 

J,  R.  Parrott  and  T,  M,  Day,  Jr.,  for  appellant. 

B,  M,  Miller,  for  appellee. 

Kaney,  C.J. — The  testimony  shows  that  the  horses  of  the 
plaintiff  were  killed  near  a  wood-rack  about  a  half  mile  from 
his  home,  and  a  mile  and  a  half  from  the  town  of 
fMU?^'**  Seville,  and  were  found  there  by  the  plaintiff  and 
the  section  boss  and  his  hands  and  others,  early 
in  the  morning  of  June  28,  1888,  lying  on  the  side  of  the  rail- 
road, and  that,  as  indicated  by  their  tracks,  they  had  walked 
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through  a  gap  in  the  railroad-fence,  and  onto  the  railroad. 
The  gap  was  used  for  hauling  in  wood  for  the  locomotives 
by  two  men  named  Stephens,  who  are  spoken  of  by  one 
witness  as  owning  the  rack.  There  was  another  rack  in 
the  same  locality,  owned  by  another  person,  but  on  the 
opposite  side  of  the  gap.  There  was  no  railroad-crossing  at 
the  gap. 

The  plaintiflF  testifies  that  the  gap  was  open  when  the 
horses  were  found,  and  he  saw  no  bars  or  poles.  One  wit- 
ness testified  tliat  he  had  seen  bars  or  poles,  about  the  size 
of  his  arm,  up  at  the  gap,  but  did  not  recollect  that  any  were 
up  when  he  and  plaintiff  found  the  horses  on  the  named  day. 
Another  witness  says  they  were  down,  and  that  he  had  seen 
the  gap  the  evening  before,  between  sunset  and  dark,  and 
they  were  down  then ;  he  having  met  the  Stepheuses  coming 
home  just  before  he  got  to  the  gap. 

The  foreman  of  the  section  of  the  road  where  the  horses 
were  killed  testified  that  it  was  a  part  of  his  duty  to  see  that 
the  road  and  fences  were  in  proper  condition,  and  that  he 
foufid  the  horses  on  the  morning  stated,  and  that  the  bars 
were  opened  on  the  side  that  the  Stephens  rack  w^as  ;  that 
there  were  three  bars  provided  for  the  gap,  reaching  from  3^ 
to  4  feet  from  the  ground  ;  he  had  found  the  bars  down  before 
this,  not  knowing  who  left  them  down,  and  had  got  his  men 
to  put  them  up ;  that  he  had  warned  persons  to  put  them  up ; 
4;hinks  he  went  by  the  day  before  the  accident  at  12  o'clock, 
and  the  Stephens  boys  were  in  sight  with  a  load  of  wood  for 
the  rack,  and  the  bars  were  down,  but  he  did  not  warn  them 
to  put  them  up,  yet  had  done  so  before ;  that  the  wood-rack 
men  hauling  wood  for  the  company  were  supposed  to  put  up 
and  take  down  the  bars  ;  that  he  had  notified  the  company 
that  it  was  a  dangerous  place,  notifying  the  roadmaster,  who 
"  saw  that  they  were  kept  up,"  and  .who  went  down  there  and 
got  after  these  men  about  it ;  that  witness  did  not  shut  the 
bars  every  night,  as,  if  he  had,  he  could  not  have  done  much 
of  anything  else  ;  yet  that  he  had  them  put  up  when  he  found 
them  down,  and  would  have  done  so  on  the  day  preceding 
the  accident  if  he  had  not  seen  the  cart  coming  with  the  load 
of  wood.  A  section  hand  stated  that  he  had  put  up  the  bars 
under  the  section-master's  direction;  that  he  saw  the  bars 
down  on  the  day,  and  under  the  circumstances,  stated  by  the 
section-master,  and  he  never  knew  them  to  be  left  open  by  the 
section-master ;  and  that  the  bars  were  not  quite  three  feet 
high.  The  testimony  as  to  the  ownership  and  value  of  tbe 
horses  need  not  be  stated. 

The  first  assignment  of  error  is  as  to  the  admission  in  evi- 
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dence  of  two  letters  offered  by  the  plaintiff.  One  of  thein  is 
dated  July  4,  1888,  and  is  from  the  plaintiff,  the 
Saflicfenrr  of  giibstance  of  it  being  that  the  fast  mail  train  going 
Srw«utta  ^^^^^^  ^^  *^^  morning  of  June  28th  killed  two 
of  claim.  horses  of  the  writer  near  the  86-mile  post,  and  that 

he  was  desirous  of  knowing  what  the  company 
would  pay  him  for  them;  that  the  killing  had  been  reported 
by  the  section-master, — and  requesting  to  be  communicated 
with  as  earl}^  as  possible  relative  to  the  matter,  and  to  let 
him  know  what  the  company  would  do  in  the  case. 

Here  it  should  be  stated  that  the  plaintiff,  in  testifying  as 
to  the  killing  of  the  horses  and  his  finding  them,  said  that  he 
gave  notice  to  the  railroad  company, — sent  a  letter  to  Gen» 
Mason, — and  that  they  wrote  back,  and  offered  him  eight 
dollars  for  the  horses..  The  other  letter  bears  date  Septem- 
ber 11.  1888,  and  is  from  B.  M.  Miller,  Seville,  Fla.,  to  J.  E. 
Parrott,  attorney  for  defendant  company.  It  states  that 
Harris  has  retained  him  to  prosecute  his  claim  against  the 
company  for  the  two  horses  killed  on  June  28,  1888,  and 
that,  if  the  company  was  willing  to  settle  the  matter  without 
suit,  the  plaintiff  would  take  $200  in  full  satisfaction  of 
his  claim,  and,  if  it  would  not,  the  writer  was  instructed 
to  bring  suit  at  once ;  and  asks  for  the  company's  decision  at 
once. 

The  admission  of  the  second  letter  was  objected  to  oil  the 
ground  that  it  was  an  offer  of  compromise,  and  not  a  notice, 
but  the  ground  of  the  objection  to  the  former  letter  is  not 
given.  The  objections  were  overruled,  and  the  defendant 
excepted. 

Waiving,  for  the  purposes  of  this  case,  the  deficiency  of  the 
objection  to  the  letter  from  Harris,  we,  in  view  of  the  letter 
from  Miller,  fail  to  see  in  the  objection  urged  here  good 
ground  for  excluding  the  letter  from  Harris.  Such  objection 
is  that  the  letter  does  not  set  any  sum  as  the  amount  of  the 
damage,  or  present  his  claim.  True,  it  does  not  state  the 
amount  of  the  claim ;  yet  it  presents  a  claim,  and  fully  dis- 
closes the  basis  of  it,  and  the  deficiency  as  to  theamount  is 
fully  cured  by  Miller's  letter.  The  objection  to  Miller's  let- 
ter, that  it  was  not  written  at  the  time  of  the  killing,  is  not 
good,  the  statute  not  making  this  an  essential :  and  the  other 
one,  that  it  is  an  offer  of  compromise,  is  palpably  without 
merit,  even  if  we  admit  it  is  an  offer  to  take  less  than  the 
plaintiff  believed  himself  to  be  entitled  to.  The  two  letters, 
considered  together,  constitute  an  ample  notice  and  presenta- 
tion of  claims  under  the  statute.  Whether,  .in  the  absence  of 
Miller's  letter,  the  testimony  of  the  plaintiff  that,  when  he 
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gave  notice  to  the  railroad  company,  it  wrote  back  and  offered 
liim  eight  dollars  for  the  horses,  would  not  supply  the  alleged 
deficiency  of  the  plaintiff's  letter,  need  not  be  considered. 

The  conclusion  announced  above  disposes,  also,  of  one  of 
the  charges  requested  by  the  defendant 

The  second  assignment  of  error  is  as  to  a  charge  in  which 
the  judge  used,  among  others,  the  expression:  "if  you  find 
that  the  plaintiff,  after  the  killing  of  the  horses,  gave  notice 
of  such  knling,  as  required  by  law,  and  made  pre- 
sentment of  his  claim  in  writing  for  such  killing."  Same-oaicer 
The  objection  urged  is  that,  as  there  was  a  ques-  pp^fenutiott 
tion  in  the  case  whether  or  not  the  notice  and  of  claim, 
claim  had  been  presented  to  any  one  of  the  officers 
specified  in  the  statute,  the  jury  shdlild  have  been  instructed 
what  the  law  was,  in  order  that  they  might  pass  understand- 
ingly  on  that  point.  Under  the  facts  of  the  case,  we  do  not 
see  that  the  instruction  was  calculated  to  mislead  the  jury. 
If  defendant  desired  any  further  instruction,  they  should  have 
asked  for  ii  It  cannot  be  assumed,  as  a  matter  of  law,  thai 
the  general  attorney  of  the  company  (which  Mr.  Parrott  is 
testified  by  one  of  the  witnesses  to  have  been)  was  not  a  gen- 
eral agent  or  officer  of  the  company,  within  the  meaning  of 
the  act,  or  that  .Gen.  Mason  (to  whom,  it  must  be  concluded^ 
the  letter  from  the  plaintiff  was  written)  was  not  a  proper 
officer  or  agent,  within  the  meaning  of  the  act,  to  give  notice 
to.  Bailroad  Co.  v,  Truitt,  24  Ind.  162.  In  the  absence  of 
any  attempt  upon  the  part  of  the  company  to  show  that  Par- 
rott was  not  an  officer  or  agent  of  the  company  for  the  pur- 
poses of  notice  and  demand  under  the  act,  the  jury  were  justi- 
fied in  concluding  that  he  was  such  an  officer  or  agent.  The 
conduct  of  the  company  in  the  premises  is  at  least  a  tacit  ad- 
mission that  he  was ;  the  notice  to  Mason  was  recognized  by 
the  company,  in  its  offer  of  eight  dollars,  as  having  been  given 
to  a  proper  representative,  and  no  objection  to  proof  of  demand 
upon  Parrott  was  made  on  the  ground  ihat  he  was  not  & 
proper  representative  of  the  company. 

Another  charge  requested  by  the  defendant,  and  properly- 
refused,  may  be  disposed  of  by  saying  of  the  provision  of  the 
statute  requiring  notice  of  claim  to  be  given  "  to  any  general 
agent  or  officer  of  such  corporation,  or  person,  or  to  any  sta- 
tion, depot,  or  other  agent  or  officer  acting  for  said  corporation 
in  the  county  where  said  live  stock  was  killed  or  injured," 
that  the  words  subsequent  to  the  word  "officer,"  where  it  ap- 
pears the  second  time,  do  not  qualify  any  of  the  preceding 
words,  except  those  after  the  word  "  person." 

An  instruction  requested  by  the  defendant,  and  the  refusal 
61  A.  &  E.  R.  Cas.->25 


386  JACKSONVILLE,    ETC.,    R.  CO.  V.  HARRIS.     [VOL.  61 

of  which  is  made  the  basis  of  sljx  assignment  of  error  is: 

LI  biiit  f  "  ^^  y^^  ^^^  *^*^  *^®  cause  of  the  presence  of 
eoinpaB7ft»r  ^^^  plaintifiTs  horses  on  the  defendant's  railroad 
Mt  of  third  track  was  the  negligence  of  persons  not  the  agents 
penoM  !■  or  Servants  of  the  defendant,  in  leaving  down  the 
inn'u  ^BM.  ^^^^  provided  by  the  defendant  to  close  an  open- 
ing ir.  the  fence,  and  that  the  defendant,  its  agents 
and  servants,  were  not  guilty  of  negligence  in  failing  to  re- 
place the  bars,  you  will  find  for  the  defendant." 

A  disposal  of  this  point  requires  some  observations  upon  the 
nature  of  the  statute.  The  general  requirement  of  the  act  is 
the  erection  and  maintenance,  by  corporations  and  persons 
operating  railroads  in  our  state,  of  substantial  fences  on  both 
sides  of  the  railroads,  and  the  fences  must  be  sufficient  to  ex- 
clude or  turn  all  live  stock  from  the  roads, — at  least  such 
stock  as  are  orderly  or  not  shown  to  be  breachy.  This  re- 
quirement is  not  applicable  in  cities  or  towns  unless  they 
make  it  so.  There  is  a  limitation  upon  the  general  require- 
ment, even  outside  of  cities  and  towns,  which  is  that,  in  lieu 
CoBitraetioiL  ^^  fences,  stock-guards  shall  be  erected  and  main- 
of  •tatate-  tained  at  public  crossings,  and  at  such  other  cross- 
Diitr  of  eon-  xngs  as  may  be  necessary  for  the  use  of  owners  or 
^^^^'  tenants  of  land  adjoining  a  railroad.     In  case  of  a 

failure,  upon  the  part  of  a  railroad  company,  to  erect  and 
maintain  a  fence  of  the  character  indicated  wherever  the  stat- 
ute so  requires,  the  company  is  made  liable  for  all  damage  by 
its  engines  or  cars  to  any  live  stock,  caused  by  a  failure  to 
erect  or  maintain  such  a  fence.  If  a  failure  upon  the  part  of 
the  company  to  erect  or  to  maintain  the  fence  or  stock-guard, 
as  the  case  may  be,  at  a  place  where  the  statute  contemplates 
that  one  or  the  other  shall  be  maintained,  is  the  true  cause  of 
the  injury,  such  neglect  of  duty  makes  the  company  liable. 

Where  there  is  no  public  crossing,  nor  a  crossing  that  is 
necessary  for  the  use  of  owners  or  tenants  of  lands  adjoining 
a  railroad,  the  duty  is  to  maintain  a  fence  of  the  character  in- 
dicated. Here  there  is  no  crossing  of  any  kind,  and  the  sim- 
ple question  is,  has  such  a  fence  as  the  law  requires  to  ex- 
empt the  railroad  company  from  liability  for  injury  to  live 
stock  been  maintained  r  As  between  the  owner  of  live  stock 
and  the  company,  the  gap  and  bars  are  to  be  regarded  as  a 
fence,  and  the  company's  measure  of  duty  is  not  diminished 
by  the  existence,  of  the  gap  and  bars.  It  was  at  least  the 
duty  of  the  company  to  maintain  the  gap  and  bars  in  an  effi- 
cient condition  for  excluding  and  turning  live  stock  from  the 
railroad.  These  gates,  says  the  opinion  in  Railway  Co.  v. 
Harris,  54  111.  528,  speaking  of  one  at  a  farm  crossing,  are  a 
part  of  the  fence,  and  the  duty  to  keep  their  fences  in  repair 
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includes  the  duty  of  keeping  them  safely  and  securely  closed, 
so  as  to  afford  equal  protection  from  stock  getting  upon  their 
roads  at  such  places  as  at  other  points. 

It  is  true  that  where  a  company  has  erected  a  sufficient 
fence,  and  such  fence  is  thrown  or  broken  down  without  the 
company's  knowledge,  by  the  act  of  God,  or  by  strangers 
without  the  company's  knowledge  or  consent,  the  law  accords 
to  the  company  a  reasonable  time  for  ascertaining  the  fact 
and  restoring  the  fence  ;  and  if  any  damage  is  caused  by  the 
fence  being  thus  down,  before  there  has  been  a  reasonable 
opportunity  or  time  for  restoring  it  after  being  aware  of  its 
being  down,  or  for  learning  of  its  being  down  and  restoring 
it,  the  company  will  not  be  liable ;  and  a  somewhat  similar 
doctrine  is  applicable  wh^re  bars  or  gates  at  a  crossing  are  left 
open  without  the  company's  consent  or  fault.  Harrington  v, 
Bailroad  Co.,  71  Mo.  384 ;  2  Am.  &  Eng.  B.  Gas.  652 ;  Clardy 
V.  Eailway  Co.,  73  Mo.  576 ;  7  Am.  &  Eng.  K.  Cas.  555 ;  Case 
V.  Railroad  Co.,  75  Mo.  668 ;  13  Am.  &  Eng.  E.  Cas.  564 ;  Wal- 
thers  V.  Railway  Co.,  78  Mo.  617 ;  19  Am.  &  Eng.  R.  Cas.  662 ; 
Rutledge  v.  Railroad  Co.,  Id.  286;  19  Am.  &  Eng.  R.  Cas. 
669 ;  Perry  v.  Railway  Co.,  36  Iowa,  102 ;  Aylesworth  v.  Rail- 
road Co.,  30  Iowa,  459 ;  Henderson  v.  Railroad  Co.,  39  Iowa, 
220 ;  Davis  v.  Railroad  Co.,  40  Iowa,  292  ;  Munch  v.  Railroad 
Co.,  29  Barb.  647 ;  Hodge  v.  Railroad  Co.,  27  Hun,  394 ;  Morri- 
son V.  Railroad  Co.,  32  Barb.  568 ;  Robinson  v.  Railway  Co., 
32  Mich.  322  ;  Railway  Co.,  v.  Eder,  45  Mich.  329  ;  Railroad 
Co.  V.  Monroe,  47  Mich.  162  ;  Lemon  v.  Railway  Co.,  59  Mich. 
618  ;  Brown  -v.  Railway  Co.,  21  Wis.  39  ;  Goddard  v.  Railway 
Co.,  54  Wis.  548 ;  Railroad  Co.  v.  Swearingen,  47  111.  206 ; 
Railroad  Co.  v.  Saunders,  85  111.  288,  Railway  Co.  v.  Daniels, 
21  Ind.  256  ;  Railroad  Co.  v.  Truitt,  24  Ind.  162. 

Here,  however,  there  is  no  such  case ;  on  the  contrary,  the 
gap  is  one  which  was  not  only  authorized  by  the  company, 
but  also  used  solely  for  a  purpose,  or  to  an  end,  that  was  es- 
sential  to  the  operation  of  tne  road.  Grant  that  it  is  said 
that  the  parties  who  handled  the  wood  owned  the  wood  racks, 
still  it  is  clear  that  they  were  furnishing  the  wood,  and  haul- 
ing it  in  through  the  gap,  and  depositing  it  on  the  racks  close 
to  the  track,  under  contract  with  the  company  atad  for  its  use , 
and  it  is  apparent  from  the  testimony  of  the  company's  em- 
ployes that  the  company  regarded  the  keeping  of  the  bars  up 
as  a  part  of  the  company's  duty,  and,  moreover,  was  aware 
that  it  could  not  rely  on  the  men  engaged  in  hauling  the  wood 
to  perform  that  duty.  The  leaving  of  the  bars  down  by  these 
persons,  or  anv  of  them,  while  engaged  in  hauling  wood,  was 
not  the  act  of  a  mere  stranger  to  the  company,  within  the 
meaning  of  the  cases  cited  above,  but  was  an  act  done  by 
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those  who,  as  between  the  company  and  the  public,  were  act- 
ing for  the  company  ;  and  the  only  reasonable  inference  to  be 
drawn  from  the  testimony  is  that  the  bars  were  left  down  by 
these  parties  the  afternoon  before  the  accident,  and  while 
hauling  wood  for  the  company ;  and  there  is  no  proof,  nor  can 
it  be  assumed,  that  they  were  ever  put  up  after  oeing  seen  by 
such  agents  to  be  down. 

Under  a  statute  of  New  York  requiring  railroad  corpora- 
tions to  erect  and  maintain  fences  on  ooth  sides  of  their  roads, 
no  exception  being  made  or  permission  given  thereby  for 
openings  or  gates  for  the  use  of  the  corporation  or  its  cus- 
tomers, or  the  public  generally,  but  only  for  the  use  of  ad- 
joining proprietors,  it  was  decided  in  Spinner  v,  Bailroad  Co., 
67  N.  Y.  163,  that  if  the  company  permits  or  acquiesces  in  the 
use  in  its  business,  by  its  customers,  of  a  gate  constructed  by 
it  at  a  farm  crossing,  so  that  the  gate  does  not  serve  the  end 
of  a  fence,  it  is  in  default  The  gate  through  which  the  plain- 
tiff's cattle  entered  had  for  several  years  been  used  almost 
daily  in  the  business  of  loading  and  unloading  freight,  vehi- 
cles delivering  or  taking  goods  passing  in  or  out  thereat ;  and 
in  this  business  the  company's  servants  had  helped.  In  con- 
sequence, the  gate  was  left  open  at  the  close  of  the  day's  busi- 
ness, and  would  be  closed  in  the  evening  or  at  midnight  by 
defendant's  servants.  The  adjoining  proprietor,  for  whose 
use  the  gate  was  originally  erected,  had  not  used  it  for  six 
weeks  before  the  accident,  and  had  no  knowledge  of  its  use 
for  his  purposes  on  the  preceding  day.  The  cattle  had  es- 
caped from  plaintiff's  inclosure  in  the  nighttime  onto  the 
highway,  and  thence  through  the  gate,  and  had  got  onto  the 
railroad,  and  been  killed  or  injured  by  a  passing  train.  It 
was  held  that  the  evidence  was  sufficient  to  authorize  an  in- 
ference by  the  jury  that  the  gate  was  open  by  reason  of  its 
use  by  defendant's  customers  during  the  day,  or  some  day 
shortly  prior;  that  the  defendant  had  sufficient  notice  that 
the  gateway  had  been  diverted  from  its  original  purpose  to  a 
common  passageway  for  its  customers,  and  that  it  was  often 
left  open  in  consequence  thereof ;  that  the  opening  of  it  at  all, 
by  its  assent  or  acquiescence,  was  in  contravention  of  the  stat- 
ute ;  and  that,  if  such  use  of  the  gate  was  not  of  itself  suffi- 
cient to  charge  defendant,  it  was  bound  to  see  that  when  the 
use  of  it  for  the  day  was  over  it  was  well  closed,  and  that  for 
a  neglect  of  this  duty  it  was  liable. 

It  is  said  in  the  opinion  that  when  the  farm  gate  is  put  to 
the  use  of  the  company  or  its  customers,  or  made  subservient 
to  the  business  of  the  former,  it  is  not  a  farm  gate  pro  tanto, 
but  is  as  a  panel  in  the  fence  taken  down  by  it  or  them,  and, 
U  left  open,  it  is  as  a  panel  left  fallen  down;  that  it  is  bound 
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to  keep  that  gate  also  in  good  repair, — ^not  simply  in  sound 
material  condition,  but  in  such  state  as  is  required  for  a  divis- 
ion fence,  or  as  will  turn  away  cattle  from  its  track.  If  it 
permits,  invites,  and  shares  in  such  a  use  of  the  gateway  as, 
to  its  knowledge  or  notice,  results  in  the  gate  not  serving  the 
end  of  a  fence,  it  fails  in  its  duty.  In  effect,  tfie  gate  is  then 
no  longer  merely  a  gate  at  a  farm  crossing,  for  the  use,  alone, 
of  an  adjoining  proprietor,  but  it  has  become  the  fence  of  the 
defendant.  When  it  has  knowledge  or  notice  that  the  gate  is 
customarily  left  open,  or  when,  from  the  manner  of  the  use  of 
it,  it  has  notice  that  such  result  is  likely  to  happen,  it  is  in 
statutory  default  if  it  does  not  see  to  the  closing  of  it  when 
the  use  of  it  is  over  for  the  day  or  other  short  period. 

In  Bailroad  Company  v.  Swift,  42  Ind.  119,  the  railroad  had 
been  fenced,  but  a  panel  of  the  fence  had  been  cut  out  and 
made  into  the  form  of  a  gate,  but  not  hung  on  hinges,  and  the 
opening  was  used  by  persons  hauling  wood  and  placing  it 
near  the  railroad  track,  and  this  was  done  with  the  consent 
of  the  railroad  company,  or  without  objection  from  it,  a  sub- 
tenant of  the  plaintijS  being  one  of  the  persons  hauling  wood; 
and,  while  he  was  so  hauling,  the  gate  was  so  set  up  that  liogs 
of  the  plaintiff  passed  through  the  opening  and  upon  the 
railroad,  and  were  killed,  and  it  was  held  that  these  facts  did 
not  show  such  negligence  on  the  part  of  the  plaintiff'  as  to 
prevent  his  recovery,  and  that,  if  a  railroad  company  allow  an 
opening  to  be  made  in  the  fence  inclosing  its  road  and  left 
insecure,  it  cannot  be  said  that  the  road  is  securely  fenced, 
and  if  animals  pass  through  the  same  and  upon  the  railroad, 
and  are  killed,  the  company  is  liable  without  proof  of  negli- 
gence on  the  part  of  the  company.  See,  also,  Laude  v.  Rail- 
way Co.,  33  Wis.  640  ;  Railroad  Co.  v.  Logan,  19  Ind.  294 ; 
Railroad  Co.  v.  Arnold,  47  111.  173 ;  Railway  Co.  v.  Harris,  54 
111.  528. 

It  could  not  be  inferred  at  all  reasonably,  from  the  evidence, 
that  the  bars  were  left  down  by  any  one  but  the  men  who 
were  shown  to  have  been  engaged  in  hauling  wood ; 
and,  this  being  so,  and  those  men,  according  to  the  eompw/.** 
principles  governing  the  case,  not  being  strangers 
to  the  company,  there  was  no  error  in  refusing  the  instruction. 
Considering  the  character  of  the  testimony  just  referred  to, 
the  instruction  was  more  or  less  irrelevant,  and  was  calculated 
to  mislead  the  jury,  if  not  accompanied  by  a  qualification 
excluding  the  idea  that  those  hauling  wood  were  not  such 
strangers.    The  judge,  among  other  instructions,  told  the 
jury  that  a  railroad  company  is  not  liable  for  horses  killed  by 
Its  trains  unless  it  was  negligent,  or  failed  to  erect  and  main- 
tain proper  fences  and  stock  guards,  and  that  the  burden  was 
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upon  the  plaintiff  to  sliow  that  the  company  did  not  maintain 
fences  somcient  to  exclude  and  turn  live  stock.  ^ 

The  declaration  is  sufficient  against  the  objection  that  it 
does  not  show  that  the  damage  was  caused  by  a  failure  to 
erect  or  maintain  said  fences  or  stock-guards,  and 
8«fflei6Bey  of  the  motion  in  arrest  of  judgment  was  properly  de- 
deeUratioB.  j^jed ;  and  the  other  assignments  of  error,  in  so  far 
as  they  merit  notice,  are  disposed  of  by  what  has 
been  said. 

The  judgment  is  affirmed. 

Claims  against  Railroad  Companies  for  Killing  Stock.  —  Sufficiency  of 
Claim  for  VoubU  Damaget^  under  Iowa  Statute — JJeiiffnation  of  Company  Gy 
Initials. — In  Anderson  v.  Chicago,  R.  I.  &  P.  K.  Co.  (Iowa,  .fan.  28,  1895), 
61  N.  W.  Rep.  1058,  which  was  an  action  against  a  railroad  company  for 
the  killing  of  stock  upon  its  track,  and  in  which  a  claim  was  made  for 
double  damages,  it  appeared  that  the  notice  given  under  a  statute  which 
permitted  such  damages,  was  addressed  ''to  the  0.,  R.  I.  &  P.  R.  Co.,*' 
which  were  the  initial  letters  of  the  name  of  the  defendant  company,  and 
that  the  notice  and  the  accompanying  affidavit  stated  that  the  stock  waa 
killed  on  the  track  of  a  railroad  commonly  known  as  *'  the  Chicago,  Rock 
Island  &  Pacific  Railroad,  running  from  Keokuk,  Iowa,  to  Des  Moines^ 
Iowa,"  and  it  was  held  that  parol  evidence  was  properly  admitted  to  show 
that  the  company  was  usually  known  by  such  initials,  and  that  the  notice 
was  a  sufficient  notification  to  the  defendant,  the  Chicago,  Rock  Island  & 
Pacific  Railway  Co. 

Sufficiency  of  Notice  of  Applioatum  for  A^^pointment  of  Appraisen  under 
Kentucky  Statute — Failure  of  Notice  to  Fix  Time  for  ApvUcation  or  to  Contain 
Address  of  Company — Non-appearanee  of  Company  on  Application, — In  New- 
port News  &  M.  V.  R.  R.  Co.  «.  Thomas  (Ky.,  Feb.  12, 1895),  29  S.  W.  Rep. 
487,  it  was  held  that  notice  to  a  railroad  company  required  by  statute  to  be 
given  by  the  owner  of  stock  killed  for  the  appointment  of  appraisers,  was 
insufficient,  where  it  failed  to  fix  the  time  when  the  application  for  the 
appointment  was  to  be  made,  was  not  addressed  to  the  company  sought  to 
be  charged  with  the  killing,  and  it  did  not  appear  that  the  company  made 
any  appearance  on  the  application  for  the  appointment  of  appraisers. 

Cbject  of  Florida  Statute  Requiring  Presentation  of  Claim  to  Autkoriee  Re^ 
eowry  of  Attorney's  Fees  and  60%  Interest  on  Damages — Tender  of  Compensa~ 
turn  by  Company  as  Affecting  Right  of  Recovery, — In  Pensacola  &  A.  R.  Co. 
V.  Braxton  (Fla.,  Nov.  20,  1894),  16  So.  Rep.  317,  it  was  held  that  the 
purpose  of  section  2  of  chapter  8742,  Laws,  approved  May  13,  1887,  making 
provision  for  the  recovery  of  damages  for  cattle  killed  by  railroad  com- 
panies in  cases  where  they  have  failed  to  keep  their  roadways  fenced  and 
supplied  with  cattle-guard,  and  for  the  recovery  of  Interest  on  the  damages 
at  the  rate  of  50  per  cent  per  annum  and  attorney's  fees,  in  requiring  the 
plaintiff  to  give  a  written  notice  of  his  claim  prior  to  the  commencement  of 
suit,  is  to  afford  the  defendant  company  an  opportunity  to  investigate  the 
justness  of  the  claim,  and  to  permit  it,  without  litigation,  either  to  pay  it  in 
full  as  presented,  or  to  make  tender  of,  or  an  offer  to  pay,  such  an  amount 
thereof  as  it  deems  to  be  just  and  reasonable.  If,  after  such  tender  or  offer 
to  pay,  the  plaintiff  sues  and  recovers  no  more  damages  than  he  was  tend* 
ered  or  offered  before  suit,  then  he  cannot  recover  either  the  special  "Statu- 
tory interest,  or  any  attorney's  fee,  or  any  costs;  but,  on  the  contrary,  in 
such  a  case,  the  defendant  is  entitled  to  judgment  in  its  favor  for  all  of  its 
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reasonable  costs,  to  be  deducted  from  the  amount  of  damages  fou&d  for  the 
plaintiff. 

It  was  also  held  herein,  that  in  order  to  relieve  itself  of  the  liability  to  a 
recovery  of  the  special  statutory  interest  and  of  attorney's  fees  and  of  the 
costs  of  suit  in  such  cases,  the  defendant  company  must  have,  before  suit 
brought,  made  a  tender  or  offer  of  payment  to  the  plaintiff  of  some  amount 
in  settlement  of  his  claim  as  presented  in  the  written  notice  thereof,  that  the 
amount  thus  tendered  or  offered  must  be  nothing  less  than  the  amount 
afterwards  awarded  by  the  judge  or  jury  as  the  damage  actually  sustained, 
and  if  the  plaintiff  at  the  trial  recovers  any  greater  amount  as  bis  damages 
than  was  offered  or  tendered  before  suit,  then  he  is  entitled  to  the  special 
statutory  interest  and  attorney's  fees  and  costs ;  and  this  whether  the  sum 
awarded  as  damages  be  equal  to  or  less  than  the  amount  claimed  in  the  pre-^ 
requisite  written  notice. 

It  was  further  held,  that  if  the  plaintiff  in  such  cases  gives  the  re- 
quired written  notice  of  his  claim,  ana  the  defendant  company  ignores  it, 
and  makes  no  tender  or  offer  of  any  sum  in  settlement  thereof  before  suit 
brought,  then,  under  this  statute,  if  the  plaintiff  sues  and  recovers  any 
damage  whatever,  he  is  entitled,  along  with  it,  to  the  special  statutory 
interest  ai}d  to  attorney's  fees  and  costs.  • 

Bight  of  Claimant  to  Hetain  Money  Paid  him  ly  Miitdke  of  the  Company, 
—In  Pensacola  &  A.  R.  Co.  v,  Braxton  (Fla.,  Nov.  20,  1894),  16  So.  Rep. 
817,  it  appeared  that  plaintiff  had  a  just  and  legal  claim  against  a  rail* 
road  company  for  an  ox  wrongfully  killed  by  it,  amounting  to  $25,  and  of 
which  he  had  notified  the  company,  demanding  payment  thereof,  that 
he  received  a  voucher  for  $22.50  without  fraud  upon  his  part,  but  in 

good  faith,  believing  it  was  his,  and  that  it  was  ^iven  him  in  payment  of 
is  claim,  and  in  that  belief  appropriated  it,  and  it  further  appeared  that 
his  claim  never  was  settled  otherwise,  and  the  court  said  that,  under  the 
circumstances,  it  did  not  think  that  the  retention  of  the  money  by  him 
necessarily  involved  any  smartings  of  good  conscience.  The  court  further 
said :  '  *  The  law  seems  to  be  settled  that  money  paid  under  a  mistake  of  facts 
cannot  be  reclaimed,  where  the  plaintiff  has  derived  a  substantial  benefit 
from  the  payment,  nor  where  the  defendant  received  it  in  good  faith  in 
satisfaction  of  an  equitable  claim,  nor  where  it  was  due  in  honor  and  con- 
science. 2  Oreenl.  Ev.  (15th  Ed.)  §  128;  Norton  i;.  Harden,  15  Me.  45; 
Moore  9.  Eddowes,  2  Adol.  &  E.  188;  Glenn  v,  Shannc/n,  12  S.  C.  570; 
Foster  9.  Kirby,  81  Mo.  496;  Brisbane  f.  Dacres,  5  Taunt.  148-163,  14  En^. 
Rev.  Rep.  718;  Farmer  v,  Arundel,  2  W.  Bl.  824.  The  right  to  recovery  in 
such  cases  turns  upon  the  question  as  to  whether  the  party  receiving  the 
money  paid  by  mistake  can,  in  good  conscience,  retain  it." 

Admissibility  of  Secondary  Eotdenee  of  Contents  of  Notice  of  Claim  Presented 
'  tinder  Florida  Statute, — In  Pensacola  &  A.  R.  Co.  v.  Braxton  (Fla.,  Nov.  20, 
1894),  16  So.  Rep.  817,  the  syllabus  by  the  court  is  as  follows:  The  general 
rule  is  that,  where  it  is  desired  to  prove  the  contents  of  a  written  instru- 
ment that  is  in  the  possession  of  the  adverse  litigant,  the  party  desiring 
such  proof,  before  he  can  introduce  secondary  evidence  of  its  contents,  by 
copy  or  otherwise,  must  lay  a  foundation  for  the  introduction  of  such  sec- 
ondary evidence  by  giving  to  such  adverse  litigant  possessor  of  the  instru- 
ment, or  to  his  attorney,  a  regular  notice  to  produce  the  original.  This 
general  rule,  however,  is  subject  to  three  ezceptlops  where  such  notice  to 
produce  is  not  necessary  as  a  preliminary  foundation  to  the  introduction  of 
such  secondary  evidence,  which  exceptions  are  as  follows :  First,  where  the 
instrument  to  be  produced  and  that  to  be  proved  are  duplicate  originals ; 
secondly,  where  the  instrument  to  be  produced  is  itself  a  notice, — such  as 
a  notice  to  quit,  or  notice  of  the  aishonor  of  a  bill  of  exchange,  etc. ; 
thirdly,  where,  from  the  nature  of  the  action,  the  defendant  has  notice  that 
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the  plaintiff  intends  to  charge  him  with  possession  of  the  instrument,- 
for  example,  in  trover  for  a  bill  of  exchange.  Edd,  that  the  written  notice 
of  claims  for  stock  killed  by  railroads,  required  by  our  statute  to  be  given, 
belong  to  Ihat  class  of  notices  where  no  notice  to  produce  the  original 
served  on  the  defendant  is  necessary  as  a  predicate  for  the  introduction  of 
secondary  evidence  of  its  contents. 


Bates 

V. 

* 

Fbemont,  Elehorn  &  Missouri  Yallet  B.  Go. 

(South  Dakota  Supreme  Courts  Dec.  0,  1898.) 

Action  Against  Railroad  Company  for  Kilting  Stock — Sufficiency  of  Com- 
plaint— Avernrtent  of  Negligence^ — Section  5601,  Comp.  Laws,  makes  proof 
of  the  killing  of  stock  by  a  railroad  company  prima-facie  evidence  of  the 
negligence  of  the  company,  and  an  averment,  in  the  complaint  in  such  an 
actio  u,  that  the  stock  were  so  killed  within  the  terms  of  the  statute,  is  a 
sufficient  averment  of  negligence  on  the  part  of  the  company. 

Same-«-Provlnco  of  Court  and  Juryi— Upon  the  trial,  if  the  evidence 
leave  the  facts  undisputed,  and  they  are  such  that  different  conclusions  or 
inferences  could  not  reasonably  be  drawn  from  them,  it  becomes  the  duty 
of  the  court  to  declare  their  legal  effect;  but  if  the  facts  are  in  dispute,  or, 
if  undisputed,  they  are  such  that  different  impartial  minds  might  fairly 
draw  different  conclusions  from  them,  they  should  be  submitted  to  the 

jury. 

Same — Conflicting  Evidence  at  to  3ignalt« — Evidence  of  defendant's 

witnesses  that  the  whistle  was  blown  and  the  bell  rung  at  the  usual  dis- 
tance from  the  crossing,  and  that  of  plaintiff's  witnesses  that  they  heard 
no  whistle  or  bell,  though  sufficiently  near, to  hear,  and  watching  and 
listening  for  the  same,  creates  a  conflict  as  to  the  fact  of  the  bell  being 
rung  or  the  whistle  blown,  which  question,  if  material,  should  be  sub- 
mitted to  the  jury. 

Same — Contributory  Negligence. — Where  the  plaintiff  was  driving  a 
number  of  loose  horses  and  mules  along  the  highway  in  the  afternoon,  and 
towards  a  railroad  crossing,  the  track  for  some  distance  being  obscured  by 
an  intervening  embankment,  knowing  that  a  train  was  due  to  pass  during 
the  afternoon,  but  net  at  what  hour,  the  fact  that  he  did  not  ride  ahead, 
and  hold  his  stock  back  until  he  could  and  did  go  to  the  track  and  ascer- 
tain whether  or  not  a  train  was  coming,  is  a  fact  tending  to  show  contribu- 
tory negligence,  and  as  such  should  go  to  the  jury  with  all  the  circum- 
stances of  the  case,  but  it  does  not  establish  contributory  negligence  as 
matter  of  law.    Cobson,  J.,  dissenting. 

Appeal  from  Meade  county  circuit  court 
J.  W.  Folder,  for  appellant. 
M,  McMdhon,  for  respondent. 
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KetJiAM,  J. — ^This  is  an  action  to  recover  the  value  of  two 
mules  conceded  to  have  been  killed  by  defendant's 
train  at  a  point  where  defendant's  track  crosses       *** 
the  public  nighway.    The  plaintiff  had  judgment,  and,  after 
denial  of  a  motion  for  a  new  trial,  defendant  appealed.  ^ 

In  his  oral  argument,  appellant  contended  that  the  com- 
plaint itself  was  fatally  defective,  in  that  it  did  not 
expressly  allege  negligence  on  the  part  of  the  de-  Saffleiencr  or 
f endant  in  causing  the  injury  complained  of.     Sec-  wmpuint. 
tion  6501,  Comp.  Laws,  makes  proof  of  the  killing 
prima-facie  evidence  of  the  negligence  of  the  company,  so 
that,  when  the  killing  is  established,  the  negligence  is  also 
sufficiently  proved,  until  the   defendant,  by  evidence,   dis- 
proves the  prima-fdcie  case  of  negligence  so  made. 

The  general  rule  is  that  it  is  only  necessary  to  plead  what, 
if  proved,  will  entitle  the  pleader  to  the  relief  he  asks ;  but 
proving  the  killing  also  proves  the  negligence,  and  these  two 
elements  constitute  the  cause  of  action  or  claim  for  relief.  It 
seems  to  be  logical  that,  when  the  statute  attaches  a  definite 
effect  to  a  fact,  pleading  of  that  fact  is  also  pleading  its  legal 
effect.  Such  is  the  view  of  the  Iowa  court,  and  it  is  so  held 
in  several  cases.  See  Engle  v.  Railway  Co.  (Iowa),  37  N.  W. 
6,  in  which  it  ^is  said  that  the  allegation  of  negligence  is  re- 
<lundant  See,  also,  Bose  v.  Railway  Co.,  72  Iowa,  625,  where 
the  only  question  was  as  to  the  necessity  of  such  averment. 
The  court  held  it  uilnecessary.  In  Seska  v.  Railway  Co.,  77 
Iowa,  137,  the  same  rule  was  again  declared.  In  Railway 
•Co.  V.  Brown,  49  Ark.  253,  the  court  said :  "  The  objection 
that  negligence  on  the  part  of  the  company  is  not  averred  is 
not  well  taken.  It  was  shown  that  the  stock  was  injured  by 
the  company's  train,  and  that  the  statute  makes  prirrui/acie 
evidence  of  negligence.  A  legal  conclusion  need  not  be 
alleged."  Railway  Co.  v.  Snaveley,  47  Kan.  637,  was  an  action 
for  damages  by  fire  under  a  statute  making  proof  of  the  set- 
ting out  of  the  fire  by  the  company  prima-facie  evidence  of 
negligence.  Upon  the  question  now  under  consideration  the 
court  said :  "  Whenever  sufficient  facts  are  alleged  in  the 
plaintiff's  pleading  which  would,  if  proved,  make  out  a  primor- 
fade  case  against  the  railroad  company,  sufficient  facts  are 
alleged  to  constitute  a  cause  of  action  against  the  railroad 
company.  It  might  be  better  to  plead  negligence  expressly  ; 
but,  when  a  plaintiff  has  alleged  all  the  facts  which  he  is  re- 
<]uired  to  prove  to  make  out  a  prima-facie  case,  it  would  seem 
that  his  pleading  oughi  to  be  held  good."  See,  also.  Hind- 
man  V.  Navigation  Co.,  17  Oregon,  614,  38  Am.  &  Eng.  R. 
-Cas.  370.  We  think  the  omission  to  expressly  charge  neg- 
ligence was  not  a  fatal  defect  in  the  complaint. 
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Upon  the  trial  the  plaintiff  proved  the  killing  of  the  mules 
and  their  value.  He  also  testified  that  at  the  time  of  the  ac* 
cident  he  was  driving  these  mules,  with  other  stock,  along  the 
highway  ;  that  he  did  not  know  at  what  time  the  train  passed, 
only  that  it  was  in  the  afternoon;  that  shortly  beK>re  he 
reached  the  crossing  he  *'  slacked  up  "  to  see  if  he  could  hear 
or  see  any  train,  looked  two  or  three  times  each  way,  and 
could  not  see  or  hear  any.  He  then  went  forward  with  his 
stock,  and  when  close  to  the  track,  and  about  to  cross,  he  for 
the  first  time  heard  the  engine  whistle,  but  not  in  time  to  pre- 
vent the  stock  attempting  ta  cross.  He  says,  '*  No  man  on 
earth  could  have  then  stopped  them."  In  thus  attempting  to 
cross  the  track  the  two  mules  were  killed. 

With  this  testimony  the  plaintiff  rested.  Defendant  moved 
the  court  to  direct  a  verdict  in  its  favor,  which  was  refused, 
but  the  refusal  is  not  assigned  as  error. 

The  defendant  then  introduced  as  witnesses  the  engineer 
and  fireman  in  charge  of  the  engine.  Their  testimony  was 
that,  before  crossing  me  highway  where  the  accident  occurred, 
the  track  ran  for  some  distance  through  a  deep  cut,  which 
obstructed  the  view  between  the  track  and  the  highway  where 
the  defendant  was  driving  his  mules,  the  track  and  the  high- 
way crossing  each  other  diagonally;  that  this  cut  so  ob- 
structed the  view  between  the  track  and  the  highway  up  to  a 
hundred  feet  of  the  crossing ;  that  at  the  usual  distance  from 
the  crossing  the  whistle  was  blown  and  the  bell  rung,  and 
that  on  emerging  from  the  cut,  and  as  soon  as  the  stock  were 
discovered  near  the  track,  the  whistle  was  again  successively 
blown,  and  the  air-brakes  applied,  and  every  precaution 
taken  to  prevent  the  accident. 

A  witness  who  was  a  passenger  on  the  train  also  testified 
that  the  whistle  was  blown  for  the  crossing,  Siud  afterwards 
the  "  danger- whistle  "  was  blown.  As  against  this  testimony, 
and  in  rebuttal  of  it,  a  witness  for  the  plaintiff  testified  that 
he  was  on  the  south  side  of  the  track,  where  he  could  see 
both  the  track  and  highway ;  that  he  was  from  a  hundred  to 
a  hundred  and  twenty  rods  from  the  crossing,  on  the  opposite 
side  of  the  track  from  plaintiff  and  his  stock ;  that  ne  saw 
both  the  stock  and  the  train  approaching  the  crossing,  and^ 
apprehending  an  accident,  gave  particular  attention  to  what 
he  saw  and  heard ;  that  he  listened  to  see  if  they  would  blow 
the  whistle  ;  that  he  heard  no  whistle  until  "  they  blowed  the 
danger-signal  right  close  to  the  crossing."  Upon  this  evi- 
dence the  defendant  moved  the  court  to  direct  a  verdict  for 
the  defendant,  for  the  reason  ''  that  there  is  no  evidence  of 
negligence  on  the  part  of  the  defendant  offered  by  the  plain- 
tiff in  rebuttal  of  the  evidence  of  defendant,"  and  that  the 


VOL.  61]  FENCES  AND  ANIMALS.  896 

statutory  presumption  of  negligence  on  account  of  the  killing 
was  entirely  overcome  by  the  evidence ;  and  the  refusal  of 
the  court  to  so  direct  is  the  root  of  all  the  error  assigned. 

The  ground  of  defendant's  liability,  if  liable  at  all,  was 
negligence.  When  the  killing  was  proved,  a  'prima-facie  case 
of  negligence  was  proved.  Comp.  Laws,  §  4501.  The  defend- 
ant might  then  present  evidence  to  show  its  free- 
dom from  carelessness  or  negligence,  and  thus  ProTiaeeor 
meet  and  disprove  the  presumption  that  under  the  «o"rtM«iJ««T- 
statute,  follows  the  unexplained  fact  of  killing.  It 
might  show  in  a  case  like  this,  as  it  did  attempt  to  do,  that 
the  whistle  was  sounded  and  the  bell  rung  at  a  proper  dis- 
tance from  the  crossing,  that  those  in  charge  of  the  engine 
kept  a  careful  lookout  ahead,  and  that,  as  soon  as  the  ob- 
struction was  discovered,  every  effort  was  made  to  prevent 
the  accident,  both  by  frightening  the  stock  from  the  track 
and  by  stopping  the  train ;  or  it  might  show  that  the  care- 
lessness of  the  plaintiff,  and  not  its  own,  was  the  proximate 
cause  of  the  injury.  Then,  as  in  other  cases,  the  plaintiff 
may  introduce  rebuttinf^  testimony,  denying,  explaining,  or 
qualifying  the  evidence  offered  by  defendant.  If  this  testi- 
mony, when  in,  leaves  the  facts  undisputed,  and  they  are  such 
that  different  conclusions  or  inferences  could  not  reasonably 
be  drawn  from  them,  it  becomes  the  duty  of  the  court  to  de- 
clare their  legal  effect ;  but  if  the  facts  are  in  dispute3  or,  if 
undisputed,  they  are  such  that  different  impartial  minds 
might  fairly  draw  different  conclusions  from  them,  they  should 
be  submitted  to  the  jury.  Williams  v,  Bailroad  Co.,  3  Dak. 
168, 11  Am.  &  Eng.  B.  Uas.  421 ;  Mares  v.  Same  Defendant,  3 
Dak.  336,  17  Am.  &  Eng.  E.  Cas.  620 ;  Railroad  Co.  v.  Van 
Steinburg,  17  Mich.  122  ;  Railroad  Co.  v.  Stout,  17  Wall.  657  ; 
Norton  v.  Ittner,  56  Mo.  351 ;  Abbett  v.  Railway  Co.,  30  Minn. 
482 ;  Totten  v.  Railroad  Co.,  10  N.  T.  Supp.  572,  See,  also, 
11  Am.  &  Eng.  Enc.  Law,  p.  453  et  seq.;  2  Thomp.  Neg.  p. 
1236. 

Applying  the  principle  of  the  cases  cited  to  this  case,  I 
thiuK  there  was  no  error  in  the  refusal  of  the  trial  court  to 
direct  a  verdict  for  the  defendant  on  the  ground  that  there 
was  no  evidence  from  which  the  jury  might  find  negligence 
on  the  part  of  the  defendant. 

It  is  reasonably  plain  that,  if  the  jury  gave  full  credit  to 
the  testimony  of  defendant's  witnesses,  tne  verdict  should 
have  been  for  the  company;  but  they  were  not  obliged  to 
do  so.    The  plaintiff  bad  testified  that  he  had 
heard  no  whistle  or  bell  until  the  engine  was  close  ** 

to  the  crossing.  He  savs:  ''It  was  close  on  me  when  it 
whistled ;  not  further  off  than  across  this  room."    The  wit* 
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ness  Baymond  testified  that  he  was  from  a  hnndred  to  a  hun- 
dred and  twenty  rods  from  the  crossing,  and  saw  both  train 
and  stock  approaching  the  crossing. and  Knew  that,  unless  one 
or  the  other  stopped,  **  there  was  going  to  be  a  collision ; " 
that  he  ''  was  listening,  wondering  whether  or  no  they  would 
blow  the  whistle  ;  "  that  he  saw  the  train  ''  on  the  upper  end 
of  the  cut,  coming  this  way ;"  that  he  *'  heard  no  whistle  until 
they  blowed  the  danger-signal  right  close  to  the  crossing.'* 

Both  the  engineer  and  fireman  had  testified  that  the  whistle 
was  blown  and  the  bell  rung  the  usual  distance  from  the 
crossing,  which  they  said  was  about  80  rods.  The  fireman, 
however,  testified  that  the  train  was  in  the  cut  before  the 
whistle  was  blown. 

The  jury  might  have  believed  that  the  witness  Baymond, 
whose  attention  would  be  naturally  fixed,  as  he  says  it  was, 
by  his  apprehension  of  an  impending  accident,  would  be  more 
liable  to  be  correct  as  to  tne  blowing  of  the  whistle  than 
either  the  engineer  or  the  fireman,  to  whom  it  was  an  occur- 
rence so  frequently  repeated  that,  in  the  absence  of  unusal 
circumstances  to  fix  their  attention  upon  it  at  the  time,  it 
would  naturally  have  left  no  distinct  impression  on  their 
memory.  It  is  not  always  true  that  positive  testimony  must 
prevail  over  negative.  Surrounding  circumstances  may 
greatly  afiect  the  comparative  value  of  each.  This  testimony 
of  this  witness  as  to  his  nearness  to  the  train,  that  the  day 
was  clear  and  still,  that  he  was  attentively  watching  and  lis- 
tening to  see  whether  or  no  they  would  blow  the  whistle," 
and  that  he  did  not  hear  it,  clearly  presented  a  conflict  with 
the  evidence  of  defendant's  witnesses  that  the  whistle  was 
blown,  and  made  a  question  for  the  jury.  If  they  believed 
the  defendant's  witnesses  were  mistaken  as  to  the  blowing  of 
the  whistle  and  the  ringing  of  the  bell,  and  that  no  whistle 
was  blown  or  bell  rung  until  the  danger  was  too  imminent  to 
be  avoided,  and  that  such  failure  to  give  notice  of  their  ap- 
proach was  the  cause  of  the  accident,  and  that  plaintiff  was 
not  negligent,  then  thev  might  have  found  for  the  plaintiff. 
We  think  that,  within  the  latitude  of  judgment  and  inference 
which  a  jury  is  entitled  to  exercise,  they  might  have  found 
either  way. 

Appellant  further  contends  that  the  plaintiff  himself  was 
guilty  of  such  contributory  negligepce  as  would  prevent  his 
recovery.  We  think  this  question,  like  that  of  the  negligence 
of  the  defendant,  was,  upon  the  evidence  a  ques 
Contribstory  tiou  for  the  jury.  The  plaintiff  had  testified  that 
negugeaee.  j^q  dj(j  qq^  kuow  at  what  time  the  train  was  due  or 
uftiially  passed  the  place  of  the  accident,  only  that 
it  came  along  during  the  afternoon  ;  that  before  he  reached 


VOL.  61]  FENCES  AND  ANIMALS.  397 

the  crossing  he  **  slacked  up,"  and  listened  and  looked  but 
heard  or  saw  no  train  ;  that  he  "  slacked  up  on  a  walk  on  pur- 
pose to  watch  and  hear."  It  was  in  the  daytime,  and  there 
was  no  wind  or  storm  to  interfere  with  his  hearing  an  ap- 
proaching train.  On  one  side  of  the  highway  the  track  runs 
through  a  cut  to  within  a  hundred  feet  of  the  crossing,  whose 
bank  obstructed  the  view  between  the  highway  where  the 
plaintiff  was  and  the  track.  Appellant  contends  that  respon- 
dent shoul.d  have  gone  foreward  to  the  track,  and  thus  ascer- 
tained whether  or  not  a  train  was  approaching,  and  that  he 
was  guilty  of  negligence  in  not  doing  so.  The  jury  might 
have  so  found  as  a  matter  of  fact,  under  all  the  circumstances, 
but  we  do  not  Ihink  the  court  could  have  so  ruled  as  a  mat- 
ter of  law.  There  is  no  arbitrary,  inelastic  rule  regulating 
what  a  person  on  the  highway  approaching  a  railroad  cross- 
ing shall  do  to  avoid  the  imputation  of  negligence. 

In  Kellogg  v.  Bailroad  Co.,  79  N.  Y.  76,  where  the  claim  of 
contributory  negligence  on  the  part  of  the  deceased  was  made, 
the  court  said :  ''  Under  all  the  circumstances  surrounding 
the  accident,  we  think  it  was  for  the  jury  to  determine 
whether  he  exercised  that  care  which  the  law  required  of  him. 
He  could  probably  have  avoided  the  accident  by  stopping 
before  he  passed  upon  the  track  ;  but  that  is  a  degree  of  care 
not  usual,  even  with  even  prudent  men.  *  *  *  .There  may  be 
cases  where  a  traveller  ought  to  do  so,  and,  if  he  omits  to  do 
so,  it  would  be  one  of  the  facts,  with  all  the  others,  to  be  sub- 
mitted to  the  jury."  See,  also,  Tyler  v.  EaUroad  Co.,  137 
Mass.  238,  19  Am.  &  Eng.  B.  Cas.  296 ;  Totten  v.  Bailroad 
Co.,  supra  ;  Bailroad  Co.  v,  Crawford,  24  Ohio  St.  631 ;  Bail- 
road Co.  V.  Van  Steinburg,  supra  ;  Hahn  v,  Bailroad  Co.,  78 
Wis.  396.  See,  further,  Sliear  &  B.  Neg.  §  477,  note,  where  it 
is  stated  that  the  great  weight  of  authority  is  in  favor  of  the 
rule  that  it  is  for  the  jury  to  decide  whether,  under  the  cir- 
cumstances of  any  particular  case,  failure  ^*  to  look  and  listen  " 
is  such  contributory  negligence  as  will  defeat  a  recovery. 

But  in  this  case  the  plaintiff  did  slacken  his  horne  "  to  a 
walk,"  and  **  walked  quite  a  little  ways  "  to  see  if  he  **  could 
see  or  hear  any  train."  He  says  he  could  not,  and  'thought 
the  crossing  safe."  It  will  be  remembered  that  plaintiff  was 
driving  a  bunch  of  loose  horses  and  mules  along  the  highway. 
He  says  they  were  strung  qut  before  him,  and  going  on  a 
trot  It  does  not  appear  whether  they  were  going  at  that 
pace  of  their  own  accord,  or  he  was  urging  them.  That,  for 
some  distance  back  from  the  crossing,  but  how  far  we  are 
unable  to  tell  from  the  evidence,  he  could  not,  on  account  of 
the  embankment,  see  the  train  in  the  direction  from  which  it 
was  coming,  without  going  clear  to  the  track.    To  do  this  he 
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musty  if  he  could,  have  ridden  ahead  of  the  horses  and  mules 
he  was  driving,  and  held  them  back  until  he  could  go  to  the 
track  and  make  the  observation.  Perhaps  he  should  have 
done  this.  We  think  the  evidence  tends  to  show  negligence 
on  his  part,  but  does  not  establish  it  so  conclusive^  as  to 
justify  tne  court  in  so  declaring  as  a  matter  of  law. 

We  think  the  correct  rule  for  this  case  is  announced  in 
Hoyt  V.  City  of  Hudson,  41  Wis.  112 :  "  If  such  negligence 
conclusively  appears,  the  court  will  nonsuit  the  plaintiff,  or 
direct  the  jury  to  find  for  the  defendant.  If  the  evidence 
only  tends  to  show  such  contributory  negligence,  the  question 
must  go  the  jury,  to  be  determined,  like  any  other  question 
of  fact,  upon  a  preponderance  of  the  evidence." 

Possibly  the  judges  of  this  court,  from  a  simple  reading  of 
the  evidence,  might  have  reached  a  di£ferent  conclusion,  but 
the  trial  jury  had  advantages  superior  to  ours,  growing  out  of 
a  direct  contact  with  the  witnesses  themselves.  Added  to 
this,  the  trial  court,  with  the  same  advantages  for  judging  of 
the  candor  and  fairness  and  intelligence  of  the  witnesses,  and 
with  the  impression  which  the  evidence  made  upon  him  still 
fresh  in  his  mind,  refused  to  set  aside  the  verdict ;  and,  while 
we  are  not  entirely  satisfied  that  upon  the  evidence  the  plain- 
tiff should  have  recovered,  we  are  of  the  opinion  that  this 
court  could  not  disturb  the  verdict  without  violating  well- 
established  rules  of  appellate  practice. 

The  judgment  of  the  circuit  court  is  affirmed. 

Benottit,  J.,  concurs. 

• 

CoBSON,  J.  (dissenting). — I  am  compelled  to  dissent  from  the 
views  expressed  by  a  majority  of  the  court,  and  I  will  briefly 
state  my  reasons  for  such  dissent.  I  am  of  the 
opiHo*.**  opinion  that  the  evidence  of  the  plaintiff  on  the 
trial  of  this  case  established  the  fact  that  he  was 
guilty  of  such  contributory  negligence  as  would,  as  a  matter 
of  law,  preclude  him  from  recovering  in  this  action. 

I  fully  agree  with  the  rule  laid  down  by  Mr.  Justice  Kktt.am 
ii\  the  majority  opinion,  that  when  the  facts  are  disputed,  or, 
if  not  disputed,  they  are  such  that  different  minds  might  draw 
different  conclusions  therefrom,  they  must  be  submitted  to 
the  jury ;  but,  in  my  view  of  this  case,  the  facts  are  not  only 
undisputed,  but  are  such  that  only  one  conclusion  can  be 
fairly  drawn  from  them.  It  appears  from  the  undisputed  evi- 
dence that  the  train  which  caused  the  injury  was  tne  south- 
bound passenger  train,  and  before  reaching  the  crossing  it 
passed  through  a  cut  for  about  60  rods,  terminating  about  100 
feet  northerly  of  the  crossing ;  that  the  train,  while  in  the  cut» 
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could  not  be  seen  by  persons  passing  southerly  along  the 
highway  until  they  were  within  a  short  distance  of  the  cross- 
ing. The  plaintiff  was  driving  his  loose  stock  along  the  high- 
way in  a  southerly  direction.  With  these  observations  as  to 
the  relative  position  of  the  railroad  track  and  highway,  and 
the  obstruction  to  the  view  of  a  train  while  in  the  cut  from  the 
highway,  we  will  proceed  to  examine  the  testimony  of  the 
plaintiff  as  to  the  manner  in  which  he  approached  the  track 
and  attempted  to  cross  it.  His  testimony  is  as  follows :  ''  Be- 
fore I  got  to  the  crossing,  I  slacked  up  on  a  walk,  to  see  if  I 
could  see  or  hear  any  train,  and  I  could  not.  Walked  quite 
a  little  ways,  and  thought  the  crossing  safe,  and  the  mules 
and  horses  were  trotting,  though  they  were  loose,  and  I  kept 
up  with  them ;  and  two  or  three  times  I  looked  both  ways. 
Then,  before  I  got  to  the  crossing,  looked  up,  and  did  not 
know  why  I  could  not  get  over.  The  first  thing  I  knew,  the 
train  was  coming  down  atop  of  me.  I  looked  first,  to  head 
them  off  if  I  could,  and  I  saw  the  head  of  them  was  within  a 
few  feet  of  the  track, — maybe  five  or  six  feet  I  saw  it  was 
impossible  to  save  them.  I  did  not  want  to  stand  here 
and  see  them  killed,  so  I  thought  I  would  get  them  over 
the  track.  I  think  a  part  of  them  had  got  through,  and  they 
had  got  over,  before  I  could  get  to  them,  so  I  done  all  I  could 
to  get  them  over.  *  *  *  This  was  about  April  5, 1889.  I 
was  driving  the  mules  from  the  north ;  coming  this  way,  and 
driving  them  across  the  public  crossing.  I  don't  know  about 
the  train-time.  The  train  generally  came  along  in  the  after- 
noon. Of  course,  I  don't  know  the  time  it  did  come,  but  I 
slacked  up  on  a  walk  on  purpose  to  watch  and  hear.  I  was 
not  posted  as  to  the  exact  time  the  train  ran.  I  knew  there 
was  a  public  crossing  over  the  railroad  at  that  point  I  heard 
the  train  whistle,  but  it  got  up  close  to  me ;  would  have  been 
onto  me  anyway.  I  took  out  my  blacksnake  and  whipped — 
attempted  to  whip — the  mules  across  this  crossing.  The  head 
one  was  just  about  stepping  onto  the  track  when  I  heard  it, 
and  the  others  were  strung  out  behind  her.  I  had  five  or  six 
head  strung  out  ahead  of  me.  I  knew  there  was  a  crossing 
there,  because  I  had  been  up  and  down  that  road.  I  had 
passed  on  that  road  before." 

It  will  be  observed  that  the  <plaintiff  says  he  "  slacked  up 
and  looked  and  listened "  at  some  point,  but  at  what  point 
does  not  fully  appear ;  but  it  was  evidently  quite  a  distance 
from  the  crossing,  as  he  says  he  •'  walked  quite  a  little  way," 
and  then  kept  up  with  the  stock,  which  was  trotting;  that 
while  thus  trotting  along  w^^b  the  stock,  directly  towards  the 
crossing,  he  looked  both  ways  two  or  three  times,  and  before 
he  got  to  the  crossing  he  looked  up,  and  did  not  see  why  he 


400  BATES  V.  FREMONT,    ETC.,  R.  OO.  [V^OL.  61 

could  not  get  over,  and,  before  he  got  over,  the  train  passed, 
and  two  of  his  mules  wei'e  killed.  He  admits  that  he  knew 
the  train  passed  south  in  the  afternoon,  though  the  exact  time 
he  did  not  know,  and  that  he  was  acquainted  with  the  cross- 
ing, having  passed  over  the  road  before.  The  plaintiff  does 
not  say  or  claim  that  he  stopped  immediately  before  crossing 
and  "looked  and  listened,"  or  that  he  took  any  precautions, 
immediately  before  attempting  to  cross,  to  ascertain  whether 
or  not  he  could  do  so  safely,  except,  as  he  trotted  along  with 
the  horses  and  mules,  he  looked  both  ways.  But,  as  we  have 
seen,  in  looking  in  the  direction  from  which  a  train  might  be 
expected,  his  view  was  obstructed  by  the  intervening  bank  of 
earth  between  the  highway  and  track.  He  does  not  say  that 
he  listened,  but,  had  he  done  so,  it  would  probably  have  been 
useless,  as  the  noise  made  by  his  trotting  mules  and  horses 
would  have  prevented  his  hearing  the  noise  of  the  train. 

"  The  rule  requiring  one  about  to  cross  the  tracks  of  a  rail- 
road company  to  stop,  look,  and  listen  for  an  approaching 
train  is  a  clear  and  certain  rule  of  duty,  and  a  failure  to  ob- 
serve it  is  more  than  evidence  of  negligence ;  it  is  negligence 
itself."  Headnote  in  case  of  Greenwood  v,  Bailroad  Co.,  124 
Pa.  St.  572.  And  Chief  Justice  Paxson,  in  delivering  the 
opinion  of  the  court  in  that  case,  says :  '^  If  the  rule  to  stop, 
look,  and  listen  were  always  observed,  an  accident  at  cross- 
ings, now  so  frequent,  would  rarely  occur,  whether  in  town  or 
country.  *  *  *  The  rule  itself  is  so  valuable,  is  sustained 
by  such  abundant  authority,  and  is,  moreover  founded  upon 
such  excellent  common-sense  reasons,  that  we  will  neither  de- 
part from  it  nor  allow  it  to  be  undermined  by  exceptions.  It 
is  a  clear  and  certain  rule  of  duty,  and  a  departure  from  it  is 
more  than  evidence  of  negligence ;  it  is  negligence  per  «6."  By 
this  rule  it  is  evidently  meant  that  the  party  "  must  stop,  look, 
and  listen  '*  at  a  point  near  the  railroad  track,  and  immediately 
before  attempting  to  cross,  in  all  cases  where  from  any  cause 
the  view  of  the  track  is  obstructed,  whether  such  obstruction 
be  permanent  or  temporary.  This  is  well  illustrated  in  Haas 
V.  Railroad  Co.,  47  Mich.  401,  8  Am.  &  Eng.  R.  Cas.  268. 

In  that  case  the  plaintiff's  intestate  stopped  about  three 
rods  before  reaching  the  crossing,  and  then  drove  on  a  brisk 
trot  from  that  point  to  the  track,  in  crossing  which  he  was 
struck  by  the  engine,  and  killed.  The  court  below  directe.d  a 
verdict  for  the  defendant.  Coolly,  J.,  in  delivering  the  opinion 
of  the  court  affirming  the  judgment,  said :  "  To  excuse  tliis  we 
are  told  that  the  crossing  was  peculiarly  exposed  to  danger 
because  of  the  banks  on  either  side  of  the  approach,  and  that, 
it  was  the  duty  of  the  railroad  company,  because  of  this,  to 
observe  extraordinary  precautions.    We  may  concede  this,. 
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but  it  does  not  aid  the  plaintiff.  The  peculiar  risks  of  the 
crossing  imposed  upon  the  decedent  the  duty  of  special  cau- 
tion also ;  and,  as  he  knew  that  a  regular  train  was  due  at  the 
crossing  at  about  that  time,  he  was  under  the  highest  possible 
obligation  to  observe  such  precautions  as  would  be  needful 
to  avoid  a  collision.     Bailroad  Co.  v,  Beale,  73  Pa.  St.  504. 

We  may  concede  that  the  railroad  company  failed  to  sound 
the  bell ;  but  this  did  not  relieve  the  decedent  from  the  duty 
of  taking  ordinary  precautions  for  his  own  safety  (Bailroad 
Co.  V,  Houston,  95  U.  S.  697,  702) ;  and  what  ordinary  pru- 
dence  would  demand  must  be  determined  on  a  view  of  all  the 
circumstances.  It  is  vain  to  urge  or  to  pretend  that  ordinary 
precautions  were  made  use  of  in  this  case.  To  move  forward 
briskly,  as  the  decedent  did,  from  a  point  whence  an  ap- 
proaching train  would  not  be  seen,  at  a  time  when  it  was 
known  by  him  that  a  train  was  due,  and  not  to  pause  until 
the  train  was  encountered,  was  so  far  from  being  ordinary 
prudence  that  it  approached  more  nearly  to  absolute  reckless- 
ness." 

In  Fletcher  v.  Railroad  Co.,  149  Mass.  127,  the  supreme 
court  of  Massachusetts  lays  down  the  following  rule  :  "  As  a 
general  rule,  a  person  is  not  in  the  exercise  of  due  care  who 
attempts  to  cross  a  railroad  track  without  taking  reasonable 
precaution  to  assure  himself,  by  actual  observation,  that  there 
is  no  danger  from  approaching  trains." 

Again,  the  court  says :  "  The  rule  as  to  looking  for  trains 
when  about  to  cross  a  railroad  track,  laid  down  in  the  cases 
we  have  cited,  prevails  in  nearly  all  the  courts  in  this  coun- 
try ;"  and  the  court  cites  approvinglj'  the  following  from  the 
decision  in  McCrary  v.  Railroad  Co.,  31  Fed.  Rep.  531 :  "  The 
law  lays  it  down  clearly  that  a  man  must  look  and  listen  ;  and 
if,  by  looking  and  listening  he  could  ascertain  the  approach 
of  a  train,  and  fails  to  do  so,  he  is  guilty  of  contributory  neg- 
ligence and  cannot  recover."  See,  also,  Railway  Co.  v.  Grames 
(Ind.),  34  N.  E.  613;  Railway  Co.  v.  Butler,  103  Ind.  31,  23 
Am.  &  Eng.  R.  Cas.  262 ;  Railroad  Co.  v.  Beale,  73  Pa.  St. 
504;  Seefeld  v.  Railway  Co.,  70  Wis.  216,  32  Am.  &  Eng.  R. 
Cas.  109 ;  Marty  v.  Railway  Co.,  38  Minn.  108,  32  Am.  &  Eng. 
R.  Cas.  107 ;  Chase  v.  Railroad  Co.,  78  Me.  346 ;  Heaney  r. 
Railroad  Co.,  112  N.  T.  122,  37  Am.  &  Eng.  R.  Cas.  529 ;  Rail- 
way  Co.  V.  Stommel,  126  Ind.  35 ;  Railroad  Co.  v.  Righter,  42 
N.  J.  Law,  180,  2  Am.  &  Eng.  R.  Cas.  220;  Henze  v.  Railroad 
Co.,  71  Mo.  636, 2  Am.  &  Eng.  R.  Cas.  212 ;  Turner  v.  Railroad 
Co.  74  Mo.  602,  6  Am.  &  Eng.  R.  Cas.  38 ;  Wilds  v.  Railroad 
Co.,  24  N.  T.  430;  Griffin  v.  Railway  Co.,  68  Iowa,  638. 

In  the  case  at  bar  the  plaintiff  knew,  as  all  persons  know 
who  approach  a  railroad  crossing,  that  it  is  a  place  of  danger^ 
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and  that  this  crossing  was  especially  so  at  that  time  of  day, 
when  the  south-bound  train  was  liable  to  pass  at  any  moment, 
and- still  more  especially  dangerous  at  that  point,  as  the  train, 
before  reaching  tne  crossing,  was  for  a  time  hidden  from  his  '. 
view  in  the  cut.  The  care  to  be  exercised  by  one  in  crossing 
a  railroad  track  must  be  commensurate  with  the  danger. 
"  The  greater  the  danger,  the  greater  the  precaution  required 
of  him.  He  must  not  only  do  what  an  ordinarily  prudent  man 
would  do  under  like  circumstances,  but  he  must  exercise  such 
care  and  diligence  as  are  commensurate  with  the  danger  that 
confronts  him."     Bailway  Co.  v.  Grames,  supra. 

Some  importance  seems  to  be  attached  in  the  majority 
opinion  to  the  fact  that  the  plaintiff  was  embarrassed  by  driv- 
ing loose  stock,  over  which  he  had  not  such  immediate  con- 
trol that  he  would  have  had  had  they  been  led,  or  harnessed 
to  a  vehicle.  But  this  fact  cannot  change  the  rule  of  law. 
The  fact  that  he  was  so  embarrassed  imposed  upon  him 
greater  vigilance  and  caution.  The  defendant  was  not  respon- 
sible, and  ought  not  to  suffer  because  of  the  embarrassed  po- 
sition in  which  the  plaintiff  had  placed  himself.  It  was  not 
caused  by  any  act  of  the  defendant.  I  am  of  the  opinion, 
therefore,  that  plaintiffs  loss  was  caused  by  his  own  negligence, 
and  want  of  that  care  which  a  prudent  man  ordinarily  exer- 
cises, and  which  the  law  requires  of  one  about  to  cross  a  rail- 
road track  to  exercise. 

As  before  stated,  every  one  is  presumed  to  know  and  real- 
ize that  a  railroad  crossing,  under  the  most  favorable  circum- 
stances, is  a  place  of  danger,  as  not  only  regular  trains  may 
not  pass  on  time,  but  extra  trains  and  specials  may  pass  along 
at  any  moment.  The  rule,  therefore,  that  a  person  who  de- 
sires to  cross  the  track  at  a  highway  crossing  must,  for  his 
own  safety  and  for  the  safety  of  his  property,  when  from  any 
cause  his  view  of  the  track  is  obstructed,  immediately  before 
crossing,  "  stop,  look,  and  listen,"  is  a  wise  and  salutary  one, 
and  a  person  who  fails  to  observe  it,  and  chooses  to  encoun- 
ter the  peril  without  taking  the  precaution  the  law  requires, 
must  assume  the  risk.  Who,  upon  reading  the  plaintiff's 
evidence,  can  for  a  moment  doubt  that  had  he,  immediately 
before  attempting  to  cross,  or  permit  his  stock  to  cross,  the 
track,  stopped,  looked,  and  listened,  he  would  have  seen  or 
heard  the  train  then  approaching  the  crossing,  and  thus 
avoided  the  accident  that  occurred?  The  law  makes  it  his 
duty  to  do  so,  and,  failing  to  perform  a  plain  duty  thus  im- 
posed, he  cannot  recover.  The  judgment  should,  in  my 
opinion,  be  reversed. 

Killing  Live  Stock — Contributory  Negligence  of  Owner. — See  McCoy  v. 
Southern  Pacific  R.  Co,  (Cal.),  56  Am.  &  Eng.  R.  Cas.  182,  and  note  135  ; 
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Adams  v.  Atchison,  Topeka  &  Santa  Fe  R.  Co.  (Kan.),  49  Am.  &  Eng.  R. 
Cas.  579,  and  note  588. 

Evidence  in  Actions  for  Killing  Live  Stock — Presumption  of  Negligence — 
EciUe/ics— Burden  of.  Proof. — See  Uudgius  v.  Minneapolis,  St.  Paul  &  Sault 
Ste  Marie  R.  Co.  (N.  Dak.),  56  Am.  &  Eng.  R.  Cas.  187,  and  note  142;  Mc- 
Master  v,  Montana  Union  R.  Co.  (Mont.),  56  Am.  &  Eng.  R.  Cas.  195,  and 
note  221. 

Duty  of  Company  to  give  Warning  Signals — Purposes  of 'Statute  Requiring 
Sounding  of  Bell  and  Whistle.— lu  Toudy  t?.  Norfolk  &  W.  R.  Co.  (W.  Va., 
Feb.  3,  1894),  18  S.  E.  Rep.  896,  it  was  held  that  the  statutory  requirement 
of  blowing  the  whistle  or  ringing  the  bell  60  rods  before  reaching  a  cross- 
ing is  intended  to  warn  persons  who  are  about  to  use  the  crossing  in  pass- 
ing over  the  public  road,  and  not  for  the  purpose  of  preventing  dumb 
animals  from  going  upon  the  crossing.  Citing  Improvement  Co.  «.  Stead, 
95  U.  S.  161  ;  Fisher  v.  Railroad  Co.,  126  Pa.  St.  293  ;  Hawker  v.  Railroad 
Co.,  15  W.  Va.  628;  Flattes  v.  Railroad  Co.,  35  Iowa,  191;  Maynard  v.  Rail- 
road Co.,  115  Mass.  458;  Railroad  Co.  v.  Ballard,  2  Mete.  (Ky.),  177;  Need- 
ham  9.  Railroad  Co.,  37  Cal.  409. 

Bight  of  Recovery  as  Dependent  on  Injury  Resulting  from  Failure  to  give 
Statutory  Signals. — In  Hilliker-Erebs  B.  <&  M.  Co.  «.  Birmingham  R.  &  E. 
Co.,  100  Ala.  424,  it  was  held  that  a  failure  to  comply  with  Code  1886, 
§  1144,  which  requires  the  whistle  of  an  engine  to  be  sounded,  and  its  bell 
rung  at  least  one-fourth  of  a  mile  before  reaching  a  public  crossing,  and 
continuously  until  the  crossing  is  passed,  is  not  in  every  case  an  actionable 
wrong,  since  by  section  1147,  the  penalty  for  such  failure  is  a  liability  for 
all  damages  done  to  persons  or  to  stock  or  other  property  **  resulting  from  " 
such  failure,  and  it  is  only  where  the  injury  results  from  the  failure  to 
comply  with  the  statute  that  the  action  for  damages  can  be  maintained, 
and  that  this  principle  only  extends  to  such  injuries  as  are  caused  by  the 
non-observance  of  such  rules.  Citing  Railroad  Co.  v,  Mc Alpine,  75  Ala. 
113,  118,  22  Am.  &  Eng.  R.  Cas.  602  ;  Clements  v.  Railroad  Co.,  77  Ala. 
633;  Railroad  Co.  v.  Hembree,  85  Ala.  481,  30  Am.  &  Eng.  R.  Cas.  300  ; 
Railway  Co.  v.  Hughes,  87  Ala.  610,  39  Am.  &  Eng.  R.  Cas.  674;  Railroad 
Co.  V.  Bayliss,  75  Ala.  466,  22  Am.  &  Eng.  R.  Cas.  596. 

Failure  to  give  Signals  as  Contributing  to  Injury — Sufficiency  of  Evidence. 
—In  Hilliker-Erebs  B.  &  M.  Co.  v.  Birmingham  R.  &  E.  Co.,  100  Ala.  424, 
the  engineer  and  fireman  of  the  defendant  company  testified  that  on  the 
night  of  the  killing  of  plaintiff^s  animals,  a  mist  on  the  headlight  obscured 
the  transparency  of  the  glass;  that  they  were  steadily  looking  ahead  and* 
saw  the  animals  as  soon  as  it  was  possible  to  discover  them ;  that  upon 
their  discovery  the  engine  was  immediately  reversed,  and  that  the  collision 
occurred  before  they  had  time  to  apply  the  brakes.  They  also  testified 
that  the  train  was  going  down  grade,  and  that  smoke  from  a  coke-oven 
near  by  had  settled  on  and  obscured  the  track  at  the  place  of  the  injury, 
which  was  at  a  depression;  and  that  the  train  was  moving  at  about  10 
miles  an  hour  when  the  collision  occurred,  and  could  not  have  been  stopped 
in  time  to  have  avoided  the  injury.  Iil  opposition  to  this,  two  passengers 
testified  that  the  train  was  moving  at  about  the  rate  of  twenty  miles  an 
hour,  that  it  had  been  raining,  but  that  the  rain  had  ceased;  that  if  the 
engine  had  been  reversed  they  would  have  felt  the  sensation,  and  that  they 
felt  no  sensation  until  the  train  struck  the  animals,  which  caused  a  violent 
shock  and  stoppage  of  the  train,  and  it  was  held  that  if  it  was  manifest 
that  the  failure  to  blow  the  whistle  or  ring  the  bell  did  not  cause  or  con- 
tribute to  the  injury,  there  was  no  liability  under  a  statute  (Code  1886, 
§§  1144, 1147),  requiring  persons  in  charge  of  an  engine  to  sound  the  whistle 
or  ring  the  bell  within  a  specified  distance  from  a  public  crossing,  and  im- 
posing a  liability  for  injury  to  stock  resulting  from  such  failure. 
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Actions  Against  Railroad  Companies  for  Killing  or  Injuring  Stocic — Ap^ 
plicahility  of  Foreign  Statute  of  Limitations, — In  Louisville  &  N.  R.  Co. 
o.  Poul  (Miss.,  Jan.  28.  1895),  16  So.  Rep.  753,  it  was  held  that  a  statute 
(Code,  §  2754),  providiog  that  **  WbeQ  a  cause  of  action  has  accrued  in 
some  other  state  or  in  a  foreign  country,  and  by  the  law  of  such  state  or 
country,  or  of  some  other  s  ate  or  country  where  the  defendant  has  resided 
before  he  resided  in  this  state,  an  action  thereon  can  not  be  maintained  by 
reason  of  lapse  of  time,  an  action  shall  not  be  maintained  here,"  has  in 
view  the  case  of  a  non-resident  protected  by  the  bar  of  the  statute  of  limi- 
tations of  the  state  or  country  in  which  he  resided,  against  a  cause  of  ac- 
tion there  arising,  who  afterwards  moves  into  the  state,  and  cannot  be 
availed  of  by  a  railroad  company  operating  its  line  within  the  state,  and  in 
another  state  in  an  action  for  damages  for  the  killing  of  stock  in  such  other 
state.  The  court  said :  **  Ordinarily,  there  will  be  no  difficulty  in  pleading 
or  applying  the  statute,  for  the  plea  of  a  natural  person  that  during  a  cer- 
tain period  of  time  he  was  a  resident  of  another  state,  ex  vi  termini,  implies 
that  during  that  time  he  was  a  non-resident  here.  But  a  corporation  may^ 
for  many  purposes,  be  resident  in  many  states  at  one  time ;  and  it  may  be, 
and  probanly  is,  true  that  the  defendant  was  operating  its  road  both  in  this 
state  and  Alabama  when,  by  the  running  of  its  cars  in  Alabama,  it  killed 
the  plain tiff^s  cattle.  Strangely  enough,  there  is  no  evidence  pf  this  fact 
in  the  record.  But  we  think  the  plain  tiff  *s  case  is  helped  by  the  plea  of 
the  defendant,  which  fails  to  aver  the  fact  of  non-residence  by  it  during 
the  period  pleaded  as  a  bar.  The  plea  is  that  the  defendant  was  a  resident 
of  Alabama,  which  may  be  true.  lion  constat  that  it  was  not  also  resident 
in  this  state." 

Sufficiency  of  Declaration — AUeging  Negligent  Operation  of  Train. — In 
Jacksonville,  T.  &  K.  W.  R.  Co.  f».  Jones  (Fla,,  July  31,  1894),  15  So.  Rep. 
924,  it  was  held,  that  a  declaration  alle^in*^  that  it  was  the  duty  of  a  rail- 
road company  to  use  good  care  in  running  and  managing  its  locomotives 
and  trains,  and,  disregarding  its  duty  in  that  respect,  so  negligently  and 
carelessly  ran  and  operated  a  locomotive  and  train  of  cars  on  a  day  men- 
tioned, and  in  a  designated  town  on  the  road,  as  to  strike  and  kill  a  mule 
of  plaintiff,  stated  a  cause  of  action,  and  was  good  on  demurrer. 

It  was  further  held  that  in  such  a  case  it  is  not  neces^y  to  set  out  in 
the  declaration  the  facts  constituting  the  negligence ;  but  an  allegation  of 
sufficient  facts  causing  the  injury,  and  that  they  were  negligently  and  care- 
lessly done,  will  be  sufficient. 

Charging  Negligent  Failure  to  Fence, — In  Jacksonville,  T.  &  K.  W.  R. 
Co.  ©.  Prior  (Fla.,  July  16,  1894),  15  So.  Rep.  760,  it  was  held  that  a  dec- 
laration against  a  railroad  company,  alleging  that  it  was  the  duty  of  the 
company,  under  the  act  of  1887,  c.  8742,  to  erect  and  maintain  suitable 
fences  on  the  sides  of  its  railroad  track,  sufficient  to  exclude  and  turn  live 
stock  therefrom,  and  that  the  company  failed  to  erect  and  maintain  such 
fence  at  a  point  on  the  road  not  in  a  town  or  city  or  at  a  public  road-cross- 
ing, and,  by  means  of  such  neglect,  plaintiff^s  cows,  of  certain  value 
mentioned,  strayed  upon  the  track  at  a  point  not  fenced,  and  were  killed  by 
a  passing  train  of  the  company,  stated  a  good  cause  of  action. 

Change  of  Issues  by  Amendment  Charging  Failure  to  Fence  in  Addition  to 
Negligent  Management  of  Train, — In  McCracken  v.  Chicago,  R.  I.  &  P.  R.  Co. 
(Iowa,  May  17,  1894),  58  N.  W.  Rep.  1085,  which  was  an  action  for  injury 
to  live  stock  by  the  alleged  neglisence  of  a  railroad  company,  the  petition 
charged  negligent  management  of  the^rain  which  infficted  the  injuries  and 
was  amended  so  as  to  charge  that  the  injury  occurred  on  the  track  east  of 
the  crossing,  where  defendant  had  a  right  to  fence;  that  the  railroad  was 
not  properly  constructed,  and  not  so  connected  with  the  cattle-guards  as 
to  prevent  animals  from  going  on  the  railroad  track ;  and  that  it  was  not 
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properly  fenced  with  cattle-guards  at  said  point,  but  the  charge  that  the 
injuries  were  caused  by  negligent  management  of  the  train  remained  with- 
out amendment,  and  the  issues  tended  in  the  first  count  as  amended  were 
that  the  animals  were  injured  east  of  the  crossing,  where  defendant  had  a 
right  to  fence,  and  because  of  its  failure  to  do  so,  or,  if  injured  on  the  cross- 
ing, it  was  because  of  the  negli^nt  management  of  the  train  and  it  was 
held  that  there  was  no  substantial  change  of  the  Issues  by  these  amend- 
ments that  could  have  worked  any  surprise  or  prejudice  to  the  defendant 
and  that  therefore  there  was  no  error  in  overruling  motions  to  strike  out 
the  amendments. 

Waiver  of  DefeeU  in  Petition — Failure  to  Charge  Negligence  on  Part  of 
Company. — In  Manwell  v.  Burlington,  C.  R.  &  N.  R.  Co.  (Iowa,  Jan.  22, 
1894),  57  K.  W.  Rep.  441,  it  was  held  that  defects  in  a  petition  in  an  action 
for  the  killing  of  stock,  which  consist  in  the  failure  to  show  negligence  on 
the  part  of  the  defendant  company,  will  be  deemed  waived,  where  no 
objection  has  been  taken  to  such  defects  by  way  of  demurrer.  Following 
Brockert  f>.  Railway  Co.,  82  Iowa,  870;  Linden  o.  Green,  81  Iowa,  865. 

Admiwion  hy  Company  of  Killing  and  Value  of  Animalr--Right  to  Open  and 
Close  Argument. — In  St.  Louis  &  S.  F.  R.  Co.  v.  Thomason,  59  Ark.  140,  it 
was  held  that  where  in  an  action  for  the  killing  of  stock,  the  defendant 
company  admits  the  killing  by  its  train,  and  the  value  of  the  animal  killed, 
it  assumes  the  burden  of  proof,  and  is  entitled  to  open  and  close  the 
argument. 

Sufficiency  of  Proof  of  Identity  of  Animal  Killed. — ^In  Kelly  «.  Oregon 
Short  L.  &  U.  N.  R.  Co.  (Idaho,  Nov.  22,  1894),  38  Pac.  Rep.  404,  which 
was  an  action  for  the  killing  of  a  bull  by  a  railroad  train,  the  plaintiff 
described  his  animal  as  a  four-year-old,  half -breed,  polled  Angus  bull, 
branded  M.  K.  on  the  left  side,  and  a  piece  cut  out  of  his  ear.^'  Two  otlier 
witnesses  testified  that  the  bull  in  question  was  that  of  plaintiff.  One 
witness  was  quite  positive,  as  the  animal  had  run  with  his  band  of  cattle 
up  to  within  a  few  days  of  its  killing.  The  other  witness  was  equally 
positive,  being  well  acquainted  with  the  animal,  and  having  seen  and  ex- 
amined it  a  few  hours  after  it  was  killed,  and  it  was  held  that  the  evidence 
sufficiently  established  the  identity  of  the  animal,  notwithstanding 
the  negative  statement  of  another  witness  that  he  found  no  brand 
upon  it. 

Neeemty  of  Specific  Proof  of  Killing  at  Place  where  Company  istftnder  Statu- 
tory Duty  to  Fe/ice,—ln  Croddy  v.  Chicago,  R.  I.  <&  P.  R.  Co.  (Iowa, 
Oct.  6,  1894),  60  N.  W.  Rep.  214.  In  Iowa  the  statute  (Code,  §  1288), 
provides  that  '*  every  corporation  constructing  or  operating  a  railroad 
shall  make  proper  cattle-guards  where  the  same  enters  or  leaves  any 
improved  or  fenced  land,  and  construct  at  all  points  where  such  railway 
crosses  any  public  highway  good,  sufficient,  and  safe  crossings  and  cattle- 
guards,  *  ♦  *  and  any  railway  company  neglecting  or  refusing  to  comply 
with  tho  provisions  of  this  section  shall  be  liable  for  all  damages  sustained 
by  reason  of  such  neglect  and  refusal.  And  in  order  for  the  injured  party  to 
recover  it  shall  only  be  necessary  for  him  to  prove  such  neglect  or  refusal.'' 
JSeltl,  that  plaintiff  must  show  that  he  was  damaged  by  the  defective 
crossing,  and  where  the  issue  if*  as  to  whether  an  animal  was  killed  upon 
the  crossing  or  at  a  place  where  the  railroad  company  had  a  right  to  fence, 
the  plaintiff  is  required  to  show  that  the  accident  was  upon  the  crossing, 
and  not  at  some  other  place.  Citing  Manwell «.  Railway  Co.,  80  Iowa,  662, 
45  Am.  <&  Eng.  R.  Cas.  501;  Wall  v.  Railway  Co.  (Iowa),  56  N.  W.  486; 
Ford  f>.  Railway  Co.  (Iowa),  59  N.  W.  5. 

Admissibility  of  Proof  of  Killing  of  other  Stock  at  Same  Locality. — In 
Croddy  v.  Chicago,  R.  L  &  P.  R.  Co.  (Iowa,  Oct.  5,  1894),  60  N.  W.  Rep. 
314,  which  was  an  action  against  a  railroad  company  to  recover  for  stock 
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killed  at  a  crossiDg,  it  was  held  that  proof  of  the  killing  of  other  stock 
at  the  same  crossing  prior  to  the  accident  in  question  was  inadmissible. 
Citing  Hudson  v.  Railway  Co.,  59  Iowa,  581. 

AdmissUnlity  of  Non-expert  Testimony  at  to  Light  thrown  from  Headlight, — 
In  St.  Louis  &  S.  F.  R.  Co.  v.  Thomason,  59  Ark.  140,  which  was  an  action 
for  the  killing  of  live  ^ock,  it  was  held  that  a  non-expert  witness  may  give 
his  opinion  as  to  how  Tar  the  headlight  of  an  engine  throws  a  light  forward 
and  to  the  right  and  to  the  left,  where  it  appears  that  the  matters  to  which 
he  testifies  have  been  observed  by  him,  since  such  matters  are  those  about 
which  men  of  common  understauding  may  be  informed  upon  observation. 

Neceeeity  of  Testimony  of  Eye-mtneeses.-^ln  Sweet  t>.  Chicago,  M.  &  St.  P. 
R.  Co.  (S.  Dak.,  Sept.  1,  1894),  60  N.  W.  Rep.  77,  it  was  held  that  in  an 
action  against  a  railroad  company  for  killing  stock  at  a  highway  crossing 
on  its  right  of  way,  an  eye-witness  to  the  collision  is  not  indisitensable  to  a 
recovery.  CUing  Stutsman  v.  Railroad  Co.,  53  Iowa,  760;  Clark  e.  Railroad 
Co.,  55  Iowa,  455. 

Sufficiency  of  Circumstantial  Evidence. — In  Kennedy  v.  Chicago  &  N.  W. 
R.  Co.  (Iowa,  Feb.  2,  1894),  57  N.  W.  Rep.  862,  which  was  an  action  for 
the  killing  of  a  bull,  to  which  there  were  no  eye-witnesses,  there  was  no 
question  but  that  the  animal  got  upon  the  right  of  way  through  an  opening 
in  the  right-of-way  fence,  and  fell  or  was  thrown  from  a  bridge,  and  in- 
jured so  that  it  had  to  be  killed ;  and  it  was  held  that,  as  the  evidence  as 
to  the  tracks  of  the  animal  with  reference  to  the  bridge,  the  marks  on  the 
ties,  and  injuries  upon  and  the  position  of  the  bull,  and  the  number  of 
trains  that  passed  that  night,  precluded  every  other  conclusion  as  reason- 
able, except  that  the  bull  was  struck  by  a  passing  train  at  the  point  to 
which  his  tracks  were  nearest  the  bridge,  and  carried  onto  and  dropped 
over  the  bridge  at  the  point  where  he  was  found,  there  was  sufficient  to 
establish  the  liability  of  the  company. 

Sufficiency  of  Evidence  to  Justify  Finding  thai  Animal  wets  Struck  hy  Train, 
—In  Anderson  f>.  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa,  Jan.  28,  1895),  61  N. 
W.  Rep.  1058,  which  was  an  action  for  the  killing  of  two  horses,  the 
engineer  of  the  train  which  it  was  alleged  caused  the  damage  testified  that 
he  struck  but  one  horse ;  and  it  appeared  that  the  other  was  found  dead  on 
the  track,  over  which  but  one  train  had  passed  that  night,  and  that  no  other 
train  could  have  passed  because  of  the  presence  of  the  body  of  the  horse 
upon  the  track ;  and  it  was  held  that  since*  the  second  horse  might  have 
been  struck  without  the  knowledge  of  the  train  employes,  and  might  have 
^one  back  again  on  the  track  after  the  train  had  passed  and  there  died,  the 
jury  were  warranted  in  finding  that  the  death  of  both  horses  was  caused  by 
the  train. 

AdmissiMUy  of  Statement  of  Section  Foreman  as  to  Cause  of  Death  of 
Animal— In  St,  Louis  &  S.  F.  R.  Co.  ».  McLelland  (U.  S.  Cir.  Ct.  App. 
8th  Cir.,  May  31,  1894),  62  Fed.  Rep.  116,  which  was  an  action  for  the 
killing  of  a  colt,  it  appeared  that  there  were  no  eye-witnesses  to  the 
casualty,  and  plaintiff  was  permitted  to  testify  in  his  own  behalf  that 
defendant's  section  foreman  had  told  him  that  '*  the  colt  had  been  knocked 
off  the  track ;"  it  also  appeared  that  the  interview  at  which  this  statement 
was  alleged  to  have  been  made  took  place  some  time  after  the  discovery  of 
the  colt  by  the  foreman,  and  there  was  nothing  in  the  records  to  show  that 
such  statement  was  made  in  connection  with  the  transaction  of  any  busi- 
ness  with  the  plaintiff,  or  in  the  discharge  of  any  duty  which  he  had  been 
deputed  to  perform  for  or  on  behalf  of  the  company,  and  it  was  held  that 
the  evidence  was  improperly  admitted.  The  court  said:  ''It  is  a  funda* 
mental  rule  that  statements  made  by  an  agent  are  not  admissible  against 
his  principal,  unless  they  are  made  in  the  course  of  some  business  trans- 
action in  which  the  agent  is  authorized  to  represent  his  principal,  or  unleaa 
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the  statements  made  are  so  coincident  with  the  act  or  event  out  of  which 
the  suit  originates  as  to  form  a  part  of  the  vm  getta.  The  statement  said  to 
have  been  made  by  the  section  foreman  to  the  plaintiff  was  not  admissible 
against  the  defendant  company,  within  either  branch  of  the  rule  last 
stated.  So  far  as  the  record  shows,  he  had  not  been  deputed  to  conduct 
any  negotiation  with  the  plaintiff  which  rendered  any  statement  by  him, 
with  reference  to  the  manner  in  which  the  colt  had  been  injured,  either 
relevant  or  pertinent.  The  statement  in  question  was  also  made  at  a  period 
of  time  so  remote  from  the  occurrence  of  the  injury  that  it  was  not  a  part 
of  the  res  gesta,  but  was  merely  a  narrative  of  a  past  transaction.  There 
ar^  very  many  cases  in  which  testimony  of  the  same  character  has  been 
held  inadmissible,  but  we  will  only  refer  to  a  few  which  bear  a  very  strong 
analogy  to  the  case  at  bar.  Smith  v.  Railway  Co.,  91  Mo.  58,  61;  Packet 
Co.  V,  Clough,  dO  Wall.  528,  and  citations;  Railroad  Co.  v,  O'Brien,  119 
U.  S.  99,  27  Am.  &  Eng.  R.  Cas.  282;  Worden  v.  Railroad  Co.,  72  Iowa, 
201;  Railway  Co.  t?.  Reeves  (Ky.),  11  S.  W.  464." 

AdmUsibilUy  of  Unauthorized  Statements  of  Section-ioss  as  to  Value  of 
Animal  Killed, — In  Halverson  «.  Chicago.  M.  &  St.  P.  R.  Co.  (Minn., 
May  4,  1894),  58  N.  W.  Rep.  871,  it  was  held  that,  in  a  suit  against  a  rail- 
road company  for  the  value  of  stock  killed,  the  statements  of  its  section- 
boss  as  to  the  value  of  stock  are  not  competent  evidence  of  such  value, 
unless  it  is  proved  that  he  had  authority  to  bind  the  company  by  such 
statements.  Ct^tw^  Wall  «.  Railway  Co.  (Iowa),  56  N.  W.  436;  Doyle  «. 
Railway  Co.,  42  Minn.  79,  41  Am.  &  Eng.  R.  Cas.  376. 

Proof  of  Damages^  Cost  of  ^nimnl  to  Owner. — In  Jacksonville,  T.  &  K. 
W.  R.  Co.  V.  Jones  (Fla.,  July  31,  1894),  15  So.  Rep.  924,  it  was  held  that 
while  the  measure  of  recovery  for  personal  property  destroyed  is  its  value 
at  the  time  of  destruction,  and  which  is  ordinarily  fixed  by  ascertaining 
what  was  then  its  market  value,  yet  it  will  be  error  to  refuse  to  permit  the 
defendant  to  show  the  cost  of  the  property  [in  this  case  a  mule]  to  the 
plaintiff,  when  it  is  made  to  appear  that  the  latter  purchased  the  property 
a  short  time  before  it  was  destroyed,  and  that  the  purchase-price  tended  to 
fix  the  market  value  of  such  property. 

Proof  of  Value  of  Cattle  Killed — Ruling  out  Question  Jyy  Company  as  to 
Price  Paid  for  Cattle — Harmless  Error. — In  Jacksonville,  T.  &  K.  W.  R.  Co. 
V,  Prior  (Fla.,  July  16,  1894),  15  So.  Rep.  760,  which  was  an  action  against 
a  railroad  company  for  the  killing  of  cattle,  plaintiff  and  another  witness 
in  his  behalf  testified  that  they  were  familiar  with  the  market  value  of  cows 
in  the  county  where  plaintiff^s  cows  were  killed,  and  stated  the  value  of 
the  cows  killed.  Defendant  offered  no  evidence  in  contradiction  of  the 
value  placed  on  the  cows  by  plaintiff  and  his  witness,  but,  on  cross- 
examination  of  plaintiff,  asked  him  what  he  paid  for  the  cattle.  This 
question  was  ruled  out  by  the  court,  on  objection  of  plaintiff,  and  it  was 
held,  that  as  the  question  was  general,  having  no  reference  to  place  or 
time,  and  as  it  did  not  appear  that  defendant  was  injured  by  excluding 
the  question,  there  was  no  error. 

Propriety  of  BypotJietical  Question  as  to  Value  of  Hide  of  Animal  Killed, — 
In  Memphis  &  C.  R.  Co.  v.  Davis  (Ala.  Jan.  81,  1894),  14  So.  Rep.  648, 
which  was  an  action  against  a  railroad  company  for  the  killing  of  cattle 
upon  its  track,  the  defendant  attempted  to  reduce  the  damages  by  testi- 
mony designed  to  prove  that  the  hide  could  have  been  taken  from  one 
of  the  oxen  killed,  and  something  realized  therefrom,  and  with  that 
view  the  following  question  was  propounded:  *'If  one  of  those  oxen 
had  one  hind  leg  broken  and  his  hide  injured  only  on  that  leg,  and 
one  horn  knocked  off,  what  would  you  consider  the  hide  worth ?^'  and  it 
was  held  that  the  question  Was  properly  disallowed,  for  the  reason  that  it 
appeared  that  when  the  carcasses  were  discovered  decay  and  putrescence  had 
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set  in,  and  because  the  testimony  did  not  justify  the  hypothesis  of  the  in- 
quiry, since  it  showed  that  the  ox  had  one  horn  knocked  off,  and  that  his 
bind  quarters  were  badly  mangled. 

Tngtructioni — As  to  Duty  of  Efngine  Harids  to  Look  Out  for  Cattle. — ^In 
McCracken  v.  Chicago,  R.  I.  <&  R  R.  Co.  (Iowa,  May  17,  18d4),  58  N.  W. 
Rep.  1085,  which  was  on  action  for  killing  stock,  complaint  was  made  of  a 
charge  that  in  determining  the  question  of  the  negligence  of  the  company 
the  jury  should  consider  that  '*  it  is  the  engineer's  duty  to  sit  on  the  right 
side  of  his  cab  and  look  ahead,  and  the  fireman's  duty  to  shovel  coal  in  the 
furnace  and  keep  up  the  fire,  and,  when  not  so  engaged,  sit  on  the  leftside 
of  the  cab  and  look  ahead  for  obstructions  and  dangers,''  and  that  the  court 
did  not  express  in  each  instruction  the  distinction  between  the  duties  of  the 
engineer  and  of  the  fireman,  and  that  the  fireman  was  not  required  to  look 
for  obstructions  while  firing,  and  it  was  held,  that  the  respective  duties  of 
the  engineer  and  fireman  were  sufficiently  emphasized  in  the  instruction 
quoted,  that  the  others  must  have  been  understood  in  the  light  of  that  in- 
struction; and  that  the  others  did  not  make  it  the  duty  of  the  fireman  to 
stop  the  train,  but  would  bear  such  construction  only  in  the  sense  that  it 
was  the  duty  of  the  fireman  to  notify  the  engineer  of  any  reasons  that  he 
might  discover  for  checking  the  train. 

A»  to  Degree  of  Proof  Inquired  of  Plaintiff'. — In  Croddy  v,  Chicago,  R. 
I.  &P.  R.  Co.  (Iowa,  Oct.  5,  1894),  60  N.  W.  Rep.  214,  an  instruction  given 
in  an  action  for  the  killing  of  stock  by  a  railroad  company,  which  requires 
plaintiff  not  only  to  prove  his  case  by  a  preponderance  of  evidence,  but  also 
to  overcome  a  presumption  as  to  the  place  of  the  injury,  is  erroneous. 

As  to  Bight  of  Jury  to  Consider  Circumstantial  Bvidenee. — In  Croddy  v. 
Chicago,  R.  L  &  P.  R.  Co.  (Iowa,  Oct.  6,  1894),  60  N.  W.  Rep.  214,  which 
was  an  action  against  a  railroad  company  for  killing  stock,  it  was  held  that 
an  instruction  which  in  effect  informed  the  jury  that  they  might  consider 
not  only  the  facts  directly  proven,  but  also  the  inferences  that  fairly  arose 
therefrom,  was  proper,  since  such  an  instruction  would  allow  them  to  con- 
sider circumstantial  evidence. 

As  to  Contributory  Negligent  Consisting  of  Allowing  Cow  to  Run  at  Large 
Within  Sight  of  Bailroad  Tracks.  —In  Erickson  v.  Duluth  &  I.  R.  Co.  (Minn. 
April  14,  1894),  58  N.  W.  Rep.  822,  which  was  an  action  for  the  killing  of 
a  cow,  a  charge  was  requested  that  if  the  jury  found  *Hhat  plaintiff  lived 
within  sight  of  defendant's  tracks,  and  kept  his  cow  there,  and  knew  that 
defendant's  tracks  were  not  fenced,  and  that^if  allowed  to  run  at  large, 
there  was  danger  that  his  cow  would  get  on  the  track  and  get  killed,  yet 
turned  his  cow  out  to  run  at  large,  he  was  gull t;y^of  contributory  negligence, 
and  could  not  recover,"  and  it  was  held  that  the  charge  was  properly  re- 
fused, since  the  effect  of  the  instruction  asked  for  would  be  to  hold  that  in 
every  such  case,  regardless  of  other  circumstances,  the  bare  fact  of  allowing 
the  animal  to  run  at  large  would  constitute  contributory  negligence. 

Sufficieney  of  Instruction  to  Believe  Company  from  Liability  for  Damages 
Caused  by  Negligence  of  Plaintiff . — In  Anderson  v.  Chicago,  R.  I.  &  P.  R. 
Co.  (Iowa,  Jan,  28,  1895),  61  N.  W.  Rep.  1058,  an  instruction  that  if  the 
killing  of  horses  was  occasioned  by  the  wilful  act  of  the  plaintiff  or  his 
agent,  the  jury  should  find  for  the  company,  was  held  sufficient  to  relieve 
the  company  if  the  damage  was  caused  by  negligence  of  the  plaintiff,  and 
it  was  likewise  held  that  the  refusal  to  give  certain  instruction  requested, 
which  in  substance  informed  the  jury  that  if  the  person  in  care  of  the  horses 
was  guilty  of  negligence  for  permitting  them  to  be  turned  out  when  and 
where  they  were,  was  not  reversible  error.  The  court  said :  **  This  liability 
exists,  regardless  of  the  question  of  negligence.  Indeed,  the  statute  ex- 
pressly declares  that  liability  to  exist  unless  the  injury  was  occasioned  by 
the  wilful  act  of  the  owner  or  his  agent."  Spence  v.  Railway  Co.,  25  Iowa, 
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141;  Code,  f  1289;  Erebs  v.  Railway  Co.,  64  Iowa,  670,  20  Am.  &  Eog. 
R.  Cas.  478;  Moody  v.  Railway  Co.,  77  Iowa,  80,  38  Am.  &  Eng.  R.  Cas. 
319. 

Province  of  Jury — A$  to  Negligence  in  KUling  Animal  at  Private  Cromng, 
^In  Bishop  t>.  Chicago,  M.  &  St. P.  R.  Co.  (N.  Dak.,  Feb.  7,  1896),  62  N. 
W.  Rep.  605,  it  was  held  in  an  action  against  a  railroad  company  for  neg- 
ligently killing  an  animal  at  a  private  crossing,  put  in  by  the  defendant  for 
the  plaintifTs  use  in  passing  from  one  part  ofliis  farm  to  another,  the  ques- 
tion of  negligence  is  usually  for  the  jury. 

Ai  to  Facta  from  tohieh  Different  Condusions  are  Deducible. — In  Sweet  «. 
Chicago,  M.  &  St.  P.  R.  Co.^.  Dak.,  Sept,  1,  1894),  60  N.  W.  Rep.  77,  it 
was  held,  that  facts  fairly  proved,  from  which  different  unprejudiced  minds 
might  properly  draw  different  conclusions  as  to  the  cause  of  the  death  of 
an  animal  or  the  injury  proved,  are  sufficient  to  send  the  case  to  the  jury 
on  that  question. 

A$  to  Premmptions  and  In/erencea  Baised  hy  Testimony  of  Engins-hande 
— Conclusiveness  of  Testimony  of  Engine-hands, — In  Oraudby  v.  Michigan 
Cent.  R.  Co.  (Mich.,  March  19,  1895),  62  N.  W.  Rep.  579,  it  was  held 
that  the  testimony  of  the  engineer  and  fireman  of  a  train,  as  to  the  pres- 
ence of  horses  on  or  near  a  railroad  track,  was  not  conclusive,  but  that  in- 
ferences sug£[ested,  or  presumptions  raised  by  testimony  aa  to  the  fact  of 
knowledge  oil  their  part  of  the  presence  of  the  animals  in  a  place  of  dan- 
ger, was  sufficient  to  authorize  a  jury  to  pass  upon  the  question  of  their 
negligence. 

As  to  Negligent  Management  of  Train — Place  of  Injury  and  Sufficiency 
of  Inclosure  of  Track. — In  McCracken  v,  Chicago,  R.  I.  &  P.  R.  Co.  (Iowa, 
May  17,  1894),  58  N.  W.  Rep.  1085,  it  was  held  that  where  the  evidence 
was  not  clear  or  to  whether  animals  were  injured  by  the  negligent  man- 
agement of  a  train,  or  were  injured  at  a  specific  place,  or  whether  the  raiU 
road  track  was  sufficiently  inclosed  to  exclude  the  animals  therefrom,  the 
questions  were  for  the  jury. 

As  to  Exercise  of  ReasonaUe  Care  and  Diligence  by  Train-hands^  and 
Keeping  Proper  Lookout. — In  Louisville  &  N.  R.  Co,  v.  Rice  (Ala.,  Feb.  6, 
1894),  14  So.  Rep.  639,  it  was  held  that  whether  cattle  came  upon  a  track 
80  suddenly  and  S9  near  to  an  engine  that  the  persons  operating  the  train 
could  not,  by  the  exercise  of  reasonable  care  and  diligence,  prevent  the  in> 
jury,  and  whether  those  persons  observed  the  proper  lookout  and  exercised 
reasonable  diligence  or  not,  were  for  the  jury. 

In  Louisville  &  N.  R.  Co.  t^.  Gentry  (Ala.,  June  21,  1894),  16  So.  Rep.  9, 
the  engineer,  who  was  the  only  eye-witness  to  the  killing  of  a  cow,  testified 
to  the  effect  that  she  was  in  a  position  of  danger  when  he  first  discovered 
her  about  20  yards  ahead  of  him  at  the  edge  of  an  embankment,  that  he 
was  maintaining  a  sharp  lookout,  and  did  not  discover  her  sooner.  His 
testimony  further  showed  that  immediately  on  discoveriog  her  he  used  all 
efforts  to  avoid  danger  to  her,  but  that  in  attempting  to  cross  the  track 
ahead  of  the  engine  she  was  killed.  The  evidence  of  another  witness  in- 
troduced by  defendant  was  such  as  to  authorize  the  jury  to  draw  infer- 
ences not  in  harmony  with  the  statements  of  th«  engineer,  and  to  believe 
that  he  might  have  discovered  the  cow  sooner  than  he  did,  and  in  time  to 
prevent  the  accident  by  employing  proper  available  means  to  do  so,  and  it 
was  held  that  a  general  charge  for  the  defendant  was  properly  refused. 
Citing  Rabitte  v.  Orr,  83  Ala.  186;  Boyd  v.  State,  88  Ala.  169. 

In  Louisville  &  N.  R.  Co.  v.  Davis  (Ala,,  June  21,  1894),  16  So.  Rep.  10, 

which  was  an  action  for  the  killing  of  a  colt  in  the  night-time,  the  owner 

of  the  colt  testified  that  the  hoof-prints  of  the  animal  showed  that  it  had 

I  run  along  the  centre  of  the  track  for  about  130  yards  before  the  engine 
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struck  it.  The  testimony  of  the  engineer  was,  that  when  he  first  saw  the 
animal  it  was  within  80  fact  of  his  train,  and  it  was  held  that  the  court 
properly  refused  to  give  a  general  charge  for  the  defendant. 

Ai  to  Negligence  of  Engineer  Subeequent  to  Cbeervation  of  CaWa  near 
Track.— In  Louisville  &  N.  R.  Co.  v.  Rice  (Ala.,  Feb.  6,  1894),  14  So.  Rep. 
639,  which  was  an  action  for  the  killing  of  live  stock  by  a  railroad  train, 
it  was  held  that  if  the  engineer  saw  the  cattle  a  quarter  of  a  mile  before 
reaching  them  and  when  they  were  standing  near  the  track,  where  they 
would  not  probably  have  been  injured,  the  question  as  to  whether  he  waa 
under  any  further  duty  to  look  out  for  their  safety  was  for  the  jury. 

Setting  AMe  Verdict  Supported  by  Sufficient  Etidenee,  —  In  Eddy  «. 
Evans  (U.  8.  Cir.  Ct.  App.  8  Cir.,  Oct.  2,  1893),  58  Fed.  Rep.  151,  it  waa 
held  that  in  stock-killing  cases,  where  the  negligent  operation  of  a  train  ia 
a  question  of  fact  for  the  jury,  the  verdict  cannot  be  set  aside  if  there  waa 
evidence  to  support  it.  Citing  Railroad  Co.  v,  l^tout,  17  Wall.  657;  Insur- 
ance Co.  V.  Ward,  140  U.  8.  76,  81 ;  Railway  Cos©  Ives,  144  U.  8.  408, 417, 

55  Am.  &  Eng.  R.  Cas.  159;  Railroad  Co.  o.  Powers,  149  U.  8.  43,  56  Am. 
<&  Eng.  R.  Cas.  296;  Railway  Co.  v.  Jarvi  (8th  Circuit),  10  U.  8.  App.  489, 
3  C.  C.  A.  433,  53  Fed.  Rep.  66;  Railroad  Co.  v,  Foley,  63  Fed.  Rep.  459, 

56  Am.  &  Eng.  K  Cas.  273;  Railroad  Co.  v,  Ellis  (8th  Circuit),  10  U.S. 
App.  640,  4  C.  C.  A.  454,  54  Fed.  Rep.  481. 

Sufficiency  of  Notice  of  Motion  for  New  Trial  — Review  of  Award  of  In* 
creased  Damages  Allowed  by  Statute^ — In  Newport  News  &,  M.  Y.  R.  Co. 
V,  Thomas  (Ky.,  Feb.  12,  1895).  29  8.  W.  Rep.  437.  which  was  an  action 
for  the  killing  of  stock  by  a  railroad  train,  it  appeared  that  two  days  after 
a  verdict  was  rendered  in  favor  of  plaintiff,  a  motion  was  made  for  a  judg* 
ment  for  25  per  cent  damages  under  tiie  statute  (Gkn.  8tat8.  Ch.  57,  §  7) 
and  was  disposed  of;  that  the  next  day  a  motion  for  a  new  trial  was  filed 
calling  in  question  the  action  of  the  court  on  the  motion  for  the  25  per 
cent  damages,  and  it  was  held  that  the  motion  for  the  new  trial  waa 
filed  in  due  time,  and  that  the  judgment  awarding  the  increased  damages 
might  be  reviewed. 

Award  of  Damages  Against  Company  on  Appeal  from  Judgment  in  its 
Favor.— In  Louisville  &  N.  R.  Co.  v.  Pool  (Miss.,  Jan.  28,  1895),  16  So. 
Rep.  753,  It  was  held,  in  an  action  for  killing  stock,  that  a  judgment 
awarding  damages  against  a  railroad  company  on  an  appeal  by  the  plaintiff^ 
from  a  justice  of  the  peace  was  erroneous. 

What  Constitutes  Contributory  H^g\\fsi6t\z9—AUov)vng  Horns  to  run  at 
Large, — In  Green  «.  St.  Paul,  M.  &  H.  U.  Co.,  and  Arnold  v.  Same,  55 
Minn.  192,  It  was  held,  that  the  bare  fact  that  horses  killed  were  unlaw- 
fully running  at  large  did  not  constitute  their  owner's  wrongdoers  as  to  the 
railroad  company,  nor  was  it  contributory  negligence  per  ee  on  the  part  of 
such  owners.  Citing  Johnson  v.  Railway  Co.,  29  Minn.  425;  Watier  v. Rail- 
way Co.,  31  Minn.  91,  distinguiehing  Moser  o.  Railway  Co.,  42  Minn  480. 
The  court  said:  "The  trial  court  very  properly  declined  to  charge  flie  jury, 
as  requested  by  defendant's  counsel,  for  all  of  their  requests  involved  the 
proposition  that,  at  Inw,  plaintiffs  were  guilty  of  contributory  negligence 
when  allowing  their  horses  to  unlawfully  run  at  large;  the  persons  in  charge 
thereof  having  knowledge  that  at  a  point  2i  miles  dbtant  defendant'a 
right  of  way  waa  unfenced.  The  facta  did  not  warrant  any  such  pro- 
position." 

In  Erickson  v.  Duluth  &  I.  R.  R.  Co.  (Minn.,  April  14,  1896),  68  N.  W. 
Rep.  822,  it  was  held  that  where  domestic  animals  are  injured  by  reason 
of  a  railway  company  failing  to  perform  ita  statutory  duty  to  fence  its  roa^, 
the  bare  fact  that  their  owner  voluntarily  permitted  them  to  run  at  large,  con* 
trary  to  law,  does  not,  as  between  him  and  the  railway  company,  aece»-^ 
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sarily  constitute  contributory  negligence  fer  m.  The  court  said:  ''It  is 
the  settled  doctrine  of  this  court  that,  while  the  statutory  liability  of  rail- 
way companies  for  domestic  animals  killed  or  injured  by  reason  of  their 
failure  to  fence  their  roads  is  subject  to  the  general  rule  that  a  person  can- 
not recover  whose  negligence  has  proximately  contributed  to  the  injury 
complained  of,  yet  the  mere  fact  uf  voluntarily  permitting  animals  to  un- 
lawfully run  at  large  does  not,  as  between  the  owner  and  the  railway  com- 
pany, amount,  per  m,  to  contributory  negligence.  Johnson  «.  Railway  Co., 
29  Minn.  425;  Watier  v.  Railway  Co.,  81  Minn.  91;  Green  «.  Railway  Co., 
55  Minn.  192.  It  was  said  in  Watier  v.  Railway  Co.,  9upra,  that  in  such 
cases,  to  establish  contributory  negligence  there  must  be  some  act  or  omis- 
sion of  the  plaintiff  proximately  affecting  the  question  of  the  exposure  of 
the  animal  to  danger,  or  contributing  to  the  accident.  To  charge  the 
owner  with  contributory  negligence  it  must  appear  that  he  allowed  his 
stock  to  run  at  large  under  such  circumstances  that  the  natural  and  prob- 
able consequence  of  so  doing  was  that  the  stock  would  go  upon  the  railroad 
track  and  be  injured ;  that  the  risk  of  danger  was  such  that  a  person  in 
the  exercise  of  ordinary  prudence  and  reasonable  care  would  not  have 
allowed  the  animals  to  run  at  large.  Ordinarily  this  would  be  a  question 
of  fact  for  the  jury.  There  might  be  cases  where  the  character  of  the 
animals  was  such,  and  the  danger  so  imminent,  that  the  court  would  be 
justified  in  holding,  as  a  matter  of  law,  that  the  owner  was  guilty  of  con- 
tributory negligence  in  permitting  them  to  run  at  large.  Such  seems  to 
have  been  the  view  taken  of  the  facts  in  Moser  «.  Railway  Co.,  42  Minn. 
480,  which  can  only  on  that  ground  be  reconciled  with  our  former  de- 
cisions. Biwabik  appears  to  be  a  new  and  small  hamlet  in  the  woods  on 
the  line  of  defendant's  road,  the  surrounding  country  being,  as  we  infer, 
mainly  unimproved  and  un inclosed.  Whether  the  plaintiff  was,  as  to  the 
defendant,  guilty  of  contributory  negligence  in  allowing,  as  others  did, 
his  cow  to  run  at  large  during  the  daytime,  for  purposes  of  pasturage,  on 
the  uninclosed  land  in  the  vicinity  of  the  village,  notwithstanding  that  he 
knew  that  defendant's  track  in  that  neighborhood  was  not  fenced,  was,  in 
our  judgment,  a  question  of  fact  for  the  jury.'' 

In  Eddy  v.  Evans  (U.  8.  Cir.  Ct.  App.  8th  Cir.,  Oct.  2,  1898),  58  Fed. 
Rep.  151,  it  was  held  that  the  owners  of  stock  in  the  Indian  Territory  have 
the  right  to  let  them  run  at  large,  and  that  when  animals  stray  upon  the 
track  of  a  railroad  company  they  are  not  trespassing. 

Allowing  JEbrn^  to  Qrcae  inVieintty  of  Bailroad  Track,— In  Eddy  v,  Evans 
(U.  8.  Cir.  Ct.  App.  8th  Cir.,  Oct.  2,  1898),  58  Fed.  Rep.  161,  it  was  held 
that  in  the  Indian  Territory  it  is  not  contributory  negligence  to  turn  horses 
loose  to  graze  in  the  vicinity  of  a  railroad  track. 

Abandoning  PurmU,  in  Ntght-time^  of  Oxen  Lost  near  BaUroad  Track, 
with  Knowledge  by  Otnier  of  Frequent  Passage  of  Trains, — In  Louisville  & 
N.  R.  Co.  V,  Williams  (Ala.,  Jan.  10,  1895),  16  So.  Rep.  795,  it  was  held  that 
it  was  not  negligence,  contributing  to  their  loss,  for  the  owner  of  oxen 
which  had  wandered  off  in  proximity  to  a  railroad  track,  to  abandon  the 
pursuit  of  them  in  the  night-time,  with  knowledge  of  the  frequent  passing 
of  trains.  The  court  said :  **  It  is  a  right  of  the  owner  of  domestic  animals 
to  permit  them  to  run  at  large,  and  wilful  or  negligent  injury  to  them  is 
a  wrong  furnishing  him  a  right  to  recover  the  consequent  damages.  That 
they  were  at  large  is  not,  in  any  sense,  contributory  negligence.  A  rail- 
road company  is  liable  for  the  negligent  injury  to  stock  straying  on  its 
track;  and,  when  the  injury  is  shown,  the  presumption  of  negligence 
arises,  which  the  company  must  remove  by  evidence.  Code,  $  1147,  note. 
While  the  statute  will  not  be  so  construed  as  to  enable  an  owner  of  stock 
who  wilfully  turns  his  cattle  upon  a  railroad  track  to  recover  for  injuries 
to  them,  there  is  no  room  for  the  imputation  of  negligence  from  the  fact 
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that  the  cattle  are  at  large  with  hk  consent.  2  Shear.  &  R.  Keg.  $  452. 
The  abandonment  of  the  pursuit  of  the  oxen  was  no  more  than  consent  for 
them  to  run  at  large,  and  that  they  might  run  at  large  was  the  legal  riffht 
of  the  plaintiff;  and  it  has  been  too  often  decided  now  to  be  doubted  thtft 
it  is  not  contributor  negligence.     3  Brick.  Dig.  p.  726,  §§  117-119." 


Hnx 
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MissouBi  Paguig  B.  Go. 

(121  Missouri,  477.) 


ExclusWeness  of  Remedy  Afforded  by  Statute  Against  Raiiroagd  Com- 
panies for  Killing  Stock.— Rev.  Stat.  1889,  §  4428,  which  allows  a  recovery 
against  railroad  companies  for  the  killing  of  stock,  is  not  an  exclusive 
remedy,  nor  does  it  repeal  any  remedy  under  the  common  law,  but  is 
merely  cumulative,  leaving  also  an  action  for  damages  under  the  rules  of 
evidence  as  existing  at  common  law  in  the  same  situation. 

Action  Against  Railroad  Company  for  Killing  Stock — Right  under  Gen- 
eral Allegation  of  Negligence  to  Recover  at  Common  Law  or  under  Fence 
Statute. — In  an  action  against  a  railroad  company  to  recover  for  the 
killing  of  stock,  under  a  general  allegation  charging  the  company  with  neg- 
ligence, the  plaintiff  may  maintain  his  action  either  by  proof  of  negligence 
at  common  law,  or  by  proof  of  a  violation  of  the. statute  (R.  8.  1889, 
§  4428)  in  failing  to  erect  and  maintain  suitable  fences. 

Same — Test  of  Nature  of  Action. — Whether  such  an  action  is  brought 
under  the  statute,  or  is  brought  to  recover  for  negligence  at  common  law, 
is  determined  by  ascertaining  whether,  in  order  to  justify  a  recovery  under 
the  petition,  it  is  necessary  that  plaintiff  should  prove  the  negligence  speci- 
fied in  the  statute,  which  consists  of  the  failure  to  fence,  or  whether  it  is 
necessary  for  him  to  prove  negligence  at  common  law. 

Same — Sufficiency  of  Petition  to  Charge  Negligence  at  Common  Law. — 
A  petition  intending  to  charge  the  company  with  negligence  at  common 
law  is  sufficient  if  it  sets  out  and  describes  the  acts  done  with  a  reasonable 
degree  of  particularity,  and  then  alleges  that  such  acts  were  negligently 
done. 

Same — Charge  of  Series  of  Negligent  Acts  as  Constituting  One  Cause  of 
Action. — A  petition  in  an  action  for  the  killing  of  stock  by  a  railway  which 
alleges  in  one  count  a  series  of  negligent  acts  on  the  part  of  the  company, 
and  as  conducive  to  the  injury  complained  of,  states  a  single  cause  of 
action. 

Same — Degree  of  Care  respecting  Animals  Required  of  Company 
Operating  its  Trains  at  Places  where  no  Fences  Exist. — A 'railway  com- 
pany operating  its  trains  at  places  where  no  fences  exist,  and  where  there 
IS  a  likelihood  that  animals  will  stray  upon  its  tracks,  is  charged  with  the 
duty  of  keeping  a  reasonable  lookout  for  stray  animals;  and  hence  when 
straying  stock  is  killed  by  one  of  its  trains,  the  company  is  liable  if  its  em^ 

Eloy6s  could  with  reasonable  care  have  discovered  the  stock  in  time  to 
ave  avoided  the  injury. 

Certified  from  St  Louis  courc  of  appeals. 
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OPINION  OF  THE  COURT  OF  APPEALS. 

Thompson,  J. —"  This  action  w^s  brought  on  the  16th  of 
October,  1891,  to  recover  damages  for  killing  certain  horses 
belonging  to  the  plaintiff.  The  court  sustained  a  demurrer  to 
the  petition.  The  plaintiff  elected  to  stand  on  his  ^  ,  ,  , 
petition ;  thereupon  the  court  rendered  judgment 
for  the  defendant,  to  reverse  which  the  plaintiff  prosecutes 
this  appeal. 

"  The  petition  was  as  follows :  *  Plaintiff,  I.  W.  Hill,  com- 
plaining of  the  defendant,  the  Missouri  Paciffc  Bailwaj  Com- 
pany, states  that  defendant  is,  and  at  all  times  hereinafter 
mentioned  was,  a  railroad  corporation  duly  organized  and  ex- 
isting under  the  laws  of  the  state  of  Missouri  by  the  corporate 
name  of  the  Missouri  Pacific  Railway  Company. 

"  *That,  on  the  8th  day  of  November,  1889,  and  for  many 
years  theretofore,  said  defendant  owned  and  operated  a  railroad 
in  the  state  of  Missouri,  known  as  the  Missouri  Pacific  Bail- 
road,  in  part  located  within  the  corporate  limits  of  the  city  of 
Pacific,  in  the  county  of  Franklin  and  state  of  Missouri,  and 
thence  extending  westward  through  the  county  of  Franklin  ; 
and  the  said  railroad,  where  the  same  crosses  the  west  bound- 
ary line  of  said  city,  was  inclosed  by  fences  along  and  on  the 
right  of  way  of  defendant,  on  which  right  of  way  said  railroad 
was  located;  and,  for  a  considerable  distance  from  said 
boundary  line  into  and  within  the  corporate  limits  of  said 
city,  said  railroad  was,  in  like  manner,  inclosed  by  fences  on 
and  along  said  right  of  way. 

''  *  That  at  the  place  where,  in  said  town,  the  said  road  was 
so  fenced,  during  all  said  time,  the  lands  adjoining  the  said 
railroad  and  the  right  of  way  thereof,  on  the  south  side  of  said 
right  of  way,  were  used  for  farming  purposes,  through  which, 
on  the  south  side  of  said  railroad,  a  narrow  lane  ran  up  to  the 
line  of  the  right  of  way  of  said  railroad ;  and,  at  the  point 
where  said  lane  terminated  on  the  south  side  of  said  right  of 
way,  a  gate,  forming  a  portion  of  said  railroad  fence,  opened 
into  and  upon  the  right  of  way  of  said  railroad,  through  which, 
when  open,  horses  and  other  domestic  animals  could  pass  from 
said  lane  into  and  upon  said  railroad  and  right  of  way,  and, 
being  on  said  railroaa  and  right  of  way,  could  not  escape  there- 
from, except  by  returning  through  said  gate  or  passing  over  de- 
fendant's said  fences  and  cattle-guards  connected  therewith. 

** '  That  defendant  was  not  required  by  law  to  maintain 
said  fences  or  gate  at  said  point,  but  maintained  the  same  of 
its  own  volition ;  and,  so  maintaining  the  same,  it  was  the 
duty  of  defendant  to  keep  said  fences  and  gate  in  such  condi- 
tion and  so  connected  with  cattle-guards  as  to  prevent  horses 
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and  other  domestic  animals  from  getting  on  said  road  be- 
tween said  fences. 

"  '  That,  by  reason  of  the  maintenance  of  said  fences  at  said 
place,  horses  and  other  domestic  animals,  being  on  said  rail* 
road  between  said  fences,  had  less  chance  to  escape  from 
being  injured  by  defendant's  engines  and  trains  than  they 
would  have  had  if,  being  on  said  railroad  at  said  point,  said 
fences  had  not  existed  to  interfere  with  their  escape  from  said 
railroad  and  right  of  way  onto  said  adjoining  lands;  and, 
therefore,  it  was  the  duty  of  defendant,  while  it  maintained 
said  fences  and  gate,  to  use  more  than  ordinary  care  to  keep 
the  same  in  Such  condition  as  to  prevent  horses  and  other 
domestic  animals  from  getting  on  said  railroad  through  said 
gate  and  fences ;  yet  said  defendant,  on  said  day  and  for  many 
year^  theretofore,  maintained  said  fences  and  said  gate  in  said 
fence  on  said  south  side  of  said  railroad  in  a  careless  and 
negligent  manner,  and  repeatedly  suffered  said  gate  to  stand 
open  and  unfastened,  and  to  be  without  suitable  latches  and 
fastenings  to  hold  the  same  closed. 

'* '  That  during  all  said  time  said  gate  had  thereon  insuffi- 
cient fastenings,  that  it  would  open  by  natural  causes  inde- 
pendent of  being  opened  by  any  person,  and  by  reason  of  its 
proximity  to  said  city  said  gate  was  peculiarly  subject  to 
being  left  open  by  persons  passing  either  from  said  adjoining 
lands  to  said  railroad  or  from  said  railroad  to  said  adjoining 
lands,  through  said  gate ;  and  during  all  of  said  time  said  gate 
was  often  left  open  and  unfastened,  so  that  horses  and  other 
domestic  animals  could,  by  passing  through  the  same,  get  on 
said  railroad ;  and  on  said  day  and  during  all  said  time  de- 
fendant had  notice  of  said  facts. 

"  '  That  the  maintenance  of  said  gate  at  said  place,  as  the 
same  was  so  maintained  by  defendant,  was  negligence  on  the 
part  of  defendant,  liable  to  ocasion  injuries  of  the  character 
of  the  injury  hereinafter  complained  of. 

"  '  That,  on  the  8th  day  of  IJovember,  1889,  by  reason  of  said 
negligence  of  defendant,  three  horses,  the  property  of  plain- 
tiff, and  of  the  value  of  $500,  then  lawfully  running  -at  large 
on  the  south  side  of  said  railroad,  passed  through  said  lane, 
and,  the  said  gate  not  then  being  securely  fastened,  passed 
through  said  gate,  and  so  got  upon  said  railroad  at  a  point 
within  the  corporate  limits  of  said  city ;  and,  having  so  gotten 
upon  said  railroad,  and  being  on  «aid  railroad  between  said 
fences,  were  frightened  by  an  engine  and  train  of  cars  then 
and  there  being  run  and  operated  on  said  railroad,  and  ran 
before  said  engine  and  train  of  cars  along  said  railroad  until 
they  were  caught,  struck,  and  killed  on  said  railroad,  in  said 


VOL.  61]  FENCES  AND  ANIMALS.  415 

county  of  Franklin,  by  defendant,  by  its  said  engine  and  train 
of  cars,  on  said  8tli  day  of  November,  1889. 

"  '  And  plaintiff  avers  that  defendant,  by  its  agents  and  em- 
ployes, then  and  there  running  said  engine  and  train  of  cars, 
by  the  exercise  of  reasonable  care  could  have  seen  the  said 
horses  and  have  stopped  the  said  engine  and  train  of  cars  be- 
fore overtaking  or  striking  any  of  said  horses,  but  did  care- 
lessly and  negligentl}'  then  and  there  run  said  engiiie  and  train 
of  cars  upon  said  horses,  and  kill  the  same. 

"  'And  defendant  having  so  negligently  maintained  said  gate 
in  said  fence,  in  manner  and  form  as  aforesaid,  for  many 
years  and  until  the  injury  aforesaid  was  done  to  plaintiff,  did 
within  a  few  days  thereafter  close  up  and  stop  said  gate  by 
making  a  permanent  fence  along  and  across  the  same,  as  before 
the  killing  of  plaintiff's  said  horses  it  might  lawfully  have 
done,  and  ever  since  'that  time  defendant  has  maintained  said 
fence  across  said  gate. 

"  'And  plaintiff  avers  that,  by  killing  his  said  horses  in  man- 
ner and  form  as  aforesaid,  defendant  has  damaged  plaintiff  in 
the  sum  of  $500,  for  which  said  sum,  with  costs,  plaintiff  asks 
judgment.' 

"  The  grounds  of  the  demurrer  were  thus  stated  : 

"  '  First.  Said  petition  does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

"  *  Second.  Said  petition  alleges  two  separate  and  distinct 
causes  of  action,  both  united  and  intermingled  in  the  same 
court, — the  first,  for  negligently  building  and  failing  properly 
to  maintain  a  certain  fence  along  defendant's  railroad,  where- 
by plaintiffs  horses  were  enabled  to  get  upon  said  right  of 
way,  and  were  killed  by  defendant's  engine  and  cars ;  and  the 
second  being  for  negligence  on  the  part  of  the  agents  and 
servants  of  defendant  in  failing  to  see  said  horses,  and  negli- 
gently running  its  en^ne  and  cars  upon  said  horses ;  the  first 
cause  of  action  definitely  alleging  the  negligence  of  the  de- 
fendant itself,  and  the  second  alleging  the  negligence  of  the 
servants  of  the  defendant.' 

"  In  support  of  this  demurrer,  the  position  of  the  defendant 
is  twofold  : 

"  First.  That  the  petition  does  not  state  an  action  at  common 
law,  but  states  an  action  under  section  4428  of  the  Bevised 
Statutes,  which  is  the  statute  formerly  known  as  section  5  of 
the  damage  act,  or  the  single  damage  act ;  and,  consequently, 
that  on  its  face  it  is  barred  by  the  statute  of  limitations  of 
one  year,  contained  in  section  4429  of  the  damage  act,  and 
that  this  may  be  reached  by  demurrer. 

"  Second.  That  it  involves  a  misjoinder  of  two  distinct 
causes  of  action. 
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"  1.  The  question  whether  the  petition  states  only  a  canse 
of  action  under  section  4428  of  the  ^.evised  Statutes  inyolyes 
two  inquiries :  First.  Whether  that  section  is  an 
prMientcd.  excJusive  remedy,  and  repeals  any  remedy  under 
the  common  law,  in  the  situation  to  which  it  ap- 
plies, or  whether  it  is  cumulative  merely,  leaving  also  an  ac- 
tion for  damages  under  the  rules  of  evidence  existing  at  com- 
mon law  in  the  same  situation.  Second.  If  the  statute  is  cumu- 
lative, whether  the  petition  states  a  cause  of  action,  to  prove 
which  it  is  necessary  to  proceed  under  the  statute. 

"  As  to  the  first  of  these  propositions,  it  is  settled  in  this 
state  that  the  statute  is  cumulative,  and  does  not  displace  the 
common  law  in  the  situation  to  which  it  applies  ; 
ExeiniiT«iieM  SO,  that  uuder  a  general  allegation  of  negligence, 
ofiuute.  w^Q  plaintiff  may  succeed  either  by  proving  negli- 
gence at  common  law,  or  by  proving  the  construc- 
tive negligence  of  the  statute  in  failing  to  erect  and  maintain 
fences  in  the  given  situation.  Thus,  in  Calvert  v.  Railroad 
Co.,  34  Mo.  243,  the  petition  alleged,  in  general  terms,  that 
*  the  defendants,  by  their  agents,  servants,  locomotives,  and 
railroad  cars,  negligently  and  carelessly  ran  over,  maimed, 
and  killed  certain  cattle  belonging  to  plaintiff,  to  wit,  one 
cow,  of  the  value  of  $25,  and  one  heifer,  of  the  value  of  $10, 
for  which  he  asks  judgment.*  It  was  objected  by  the  defend- 
ant on  appeal  that  this  petition  stated  no  cause  of  action ;  but 
the  supreme  court,  speaking  through  Dryden,  J.,  said :  *  The 
petition  in  this  case  contains  a  clear  and  concise  statement 
of  the  facts,  imposing  a  common-law  liability  upon  the  appel- 
lant for  the  alleged  negligence  of  its  agents.  But  this  is  not 
enough  for  the  appellant,  who  insists  that  the  petition  is  bad 
because  it  does  not  likewise  aver  the  facts  necessary  to  create 
a  statutory  liability,  and  for  this  cause  moves  in  arrest  of  judg- 
ment. It  is  unjust  to  the  public  that  the  time  of  the  courts 
should  be  occupied  in  the  consideration  of  a  question  so 
utterly  devoid  of  merit.'  On  a  subsequent  trial,  under  the 
same  petition,  it  was  shown  by  evidence  that  the  injury  oc- 
curred at  a  place  which  was  not  a  crossing  of  a  public  high- 
way, and  which  was  not  inclosed  by  a  lawful  fence.  The 
jury,  under  the  instructions  of  the  courts  having  found  for  the 
plaintiff,  the  defendant  again  appealed,  on  the  ground  that 
the  petition  showed  merely  a  common-law  liability,  and  that 
no  recovery  could  be  had  without  proof  of  actual  negligence ; 
in  other  words,  that  a  party  seeking  to  recover  under  a 
statute  must  declare  specially  on  the  statute.  The  court 
overruled  this  contention  (reaffirming  its  former  decision  on 
the  particular  point),  and  held  that  negligence  mi^ht  be  es- 
tablished either  by  proof  of  negligent  acts,  or  omissions .  re* 
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suiting  in  tte  injury,  or  by  proof  of  the  constructive  negligence 
created  by  section  5  of  the  damage  act  in  the  failure  to  erect 
a  lawful  fence.  Calvert  v.  Railroad  Co.,  38  Mo.  467.  The 
doctrine  of  this  case  was  reaffirmed  by  the  supreme  court  in 
Iba  V,  Bailroad  Co.,  45  Mo,  469,  in  the  most  explicit  terms. 

"  That  was  an  action  for  killing  the  plaintiff's  cow,  brought 
before  a  justice  of  the  peace  on  a  statement  of  a  cause  of  ac- 
tion drawn  in  the  most  general  terms,  as  follows  :  *  The  Han- 
nibal &  St.  Joseph  Eailroacl  Company  to  Henry  B.  Iba, 
debtor,  for  damages  amounting  to  $65,  for  a  cow  killed  on 
railroad  on  or  about  the  seventh  day  of  November,  1867,  $65/ 
One  of  the  errors  assigned  was  that  the  court,  in  declarations 
of  law,  ruled  that  the  plaintiff  was  entitled  to  single  damages^ 
notwithstanding  that  actual  negligence,  other  than  neglect  to 
build  a  fence  (tne  neglect  stated  in  section  5  of  the  damage 
act),  was  not  proved.  This  assignment  of  error  raised  for  de- 
cision the  question,  whether  this  section  of  the  damage  act 
was  exclusive,  or  whether  it  left  the  common-law  principle  in 
operation.  In  giving  the  opinion  of  the  court.  Buss,  J.,  said, 
referring  to  the  case  just  cited  : . '  The  action  in  that  case  was 
not  brought  for  double  damages,  but  the  plaintiff  relied  upon 
section  5  of  the  chapter  of  damages ;  and  the  circuit  court 
might  have  treated  the  case  at  bar  as  prosecuted  under  the 
same  chapter,  and,  under  the  authority  of  Calvert  v,  Bailroad 
Co.,  sustained  the  statement  Hied  with  the  justice,  though  re- 
garding it  as  in  the  nature  of  a  common-law  petition.'  But 
the  case  of  Iba  v.  Bailroad  Co.  went  a  good  deal  further. 
The  jury  found  in  favor  of  the  plaintiff  for  double  damages. 
The  circuit  judge  refused  to  render  a  judgment  for  double 
damages,  but  rendered  a  judgment  for  single  damages  only. 
This  judgment  was  reversed -in  the  district  court,  and  the 
plaintiff  appealed  to  the  supreme  court.  In  the  supreme 
court  the  question  was  raised,  not  merely  whether  section  5 
of  the  damage  act  was  exclusive,  and  repealed  the  remedy  of 
the  common  law,  but  whether  section  43  of  the  railroad  act^ 
the  act  giving  double  damages  for  failure  to  fence,  had  such 
an  effect.    Tne  court  held  that  it  did  not. 

"  In  giving  the  opinion  of  the  court  on  this  point.  Bliss,  J,, 
also  said  :  *  it  may  be  claimed  that,  when  the  statute  has  en- 
acted a  special  liabilit^p^,  the  corporation  is  exonerated  from 
any  other.  It  is  sometimes  so.  If  there  would  be  no  general 
liability  for  neglect  of  the  duty  imposed,  unless  enacted  by 
statute,  then  it  coald  only  be  held  for  the  statutory  liability. 
But  when  the  statute  creates  a  special  duty,  for  the  neglect 
of  which  a  common-law  action  would  lie,  that  action  is  not 
forbidden  by  the  fact  merely  that  an  extraordinary  liability 
in  the  nature  of  a  penalty  is  also  provided.  The  latter  is  only 

«1  A.  &  E.  R.  Cas.— 27 
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cumulative.  The  liability  for  the  greater  shall  not,  of  itself, 
exclude  the  liability  for  the  less,  provided  the  latter  could 
exist  without  the  former ;  nor  shall  the  greater  include  the 
less,  if  the  less  is  wholly  dependent  upon  the  greater.  The 
statute  under  consideration  imposes  the  obligation  to  fence. 
It  dispenses  with  any  other  proof  of  negligence  if  the  fence  is  ' 
not  built,  and  it  compensates  the  sufferer  with  double  the  loss. 
If  nothing  were  said  about  damages,  the  defendant  would  be 
liable  for  the  actual  loss  ;  so,  I  imagine,  he  would  be  liable  if 
nothing  were  said  about  the  evidence.  The  obligation  of 
itself  creates  the  liability.  The  right  to  double  compensation 
may  be  followed  or  abandoned.  It  neither  creates  nor  super- 
sedes the  right.     That  would  exist  without  it.' 

"  In  Minter  v,  Kailroad  Co.,  82  Mo.  128,  it  was  held  that  a 
general  statement  filed  before  a  justice  of  the  peace,  such  as 
the  following  :  *  Hannibal  and  St.  Joseph  Bailroad  Company 
to  John  S.  Minter,  debtor,  for  killing  three  hogs,'  etc.,  might 
be  amended  in  the  circuit  court  by  substituting  a  statement 
in  the  nature  of  a  petition  under  section  5  of  the  damage  act 
for  failure  of  the  railroad  company  to  fence,  etc.,  without  in- 
troducing a  new  cause  of  action. 

"  In  Boone  v.  Bailroad  Co.,  20  Mo.  App.  232,  the  action  was 
commenced  before  a  justice  of  the  peace,  and  the  plaintiff's 
statement  charged  that '  the  defendant,  by  its  agents  and  ser- 
vants, carelessly  and  negligently,  with  its  engine  and  cars,  ran 
over  and  killed  the  plaintiff's  cow,'  etc.  Under  this  state- 
ment, the  plaintiff,  against  the  objection  of  the  defendant, 
gave  evidence  tending  to  show  that  the  point  in  question  was 
where  the  defendant  was  required  by  law  to  erect  and  main- 
tain a  fence  on  the  sides  of  its  road,  and  that  it  had  neglected 
to  do  so.  On  appeal  it  was  held  by  the  Kansas  City  court  of 
appeals  that  this  was  not  error.  The  court,  following  the 
case  last  previously  cited,  held  in  substance  that,  under  a 
statement  setting  up  a  case  of  negligence  at  common  law,  the 
plaintiff  could  recover  under  evidence  of  the  statutory  con- 
structive negligence,  which  consisted  of  failing  to  fence  under 
section  5  of  the  damage  act.  There  are  analogous  decisions 
of  the  supreme  court,  to  the  effect  that,  under  a  common-law 
statement  or  count  for  negligence  in  running  the  defendant's 
locomotive  and  cars,  it  is  competent  to  prove  any  negligence 
that  contributed  to  produce  the  injurv  complained  of,  includ- 
ing that  of  the  failure  to  ring  the  bell  or  sound  the  whistle, 
which  is  made  negligence  by  statute.  Goodwin  v.  Bailroad 
Co.,  75  Mo.  73,  11  Am.  &  Eug.  B.  Cas.  460 ;  Braxton  v.  Bail, 
road  Co.,  77  Mo.  755,  13  Am.  &  Eng.  B.  Cas.  494. 
..  If,  then,  a  plaintiff  can,  under  an  allegation  of  negligence  at 
common  law,  make  out  a  case  by  giving,  either  evidence  which 
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would  be  evidence  of  negligence  at  common  law,  or  evidence 
which  is  made  presumptive  evidence  of  negligence  by  section 
6  of  the  damage  act  (Eev.  St.  §  4428),  then  it  logically  iEoUows 
that  the  statute  has  not  repealed  the  common  law,  but  has 
furnished  at  most  a  cumulative  remedy.  Perhaps  the  best 
conception  of  the  subject  is  that  the  statute  has  operated 
merely  to  introduce  a  new  rule  of  evidence  in  a  particular 
case,  where  the  right  is  a  common-law  right ;  that,  however, 
need  not  be  discussed. 

"  The  next  question  is  whether  the  petition  above  set  out  is, 
in  its  proper  interpretation,  a  petition  under  the  statute,  or  a 
petition  at  common  law. 

"  The  statute  is  as  follows  :  *  When  any  animal  or  animals 
shall  be  killed  or  injured  by  the  cars,  locomotive,  or  other  car- 
riages used  by  any  railroad  in  this  state,  the  owner 
of  such  animal  or  animals  may  recover  the  value  petition" 
thereof  in  an  action  against  the  company  or  corpo- 
ration running  such  railroad,  without  any  proof  of  negligence, 
unskilfulness  or  misconduct,  on  the  part  of  the  officers,  ser- 
vants or  agents  of  such  company  ;  but  this  section  shall  not 
apply  to  any  accident  occurring  on  any  portion  of  such  road 
that  may  be  inclosed  by  a  lawful  fence,  or  in  the  crossing  of 
any  public  highway.' 

"  The  most  cursory  glance  at  thepetition  will  show  that  it 
was  not  only  not  intended  to  be  a  petition  under  the  statute, 
but  that  it  is  not  such  in  fact.  In  order  to  deter- 
mine this  question,  it  is  necessary  to  consider  **'* 
whether,  in  order  to  recover  under  the  petition,  the  plaintiff 
must  prove  the  kind  of  negligence  named  in  statute, — that  is, 
the  failure  on  the  part  of  the  defendant  to  erect  and  maintain 
a  lawful  fence, — or  whether  he  can  succeed  by  proving  what 
would  be  negligence  at  common  law.  It  is  plain  that  he  can 
succeed  by  proving  negligence  at  common  law,  and  that  he 
can  neglect  all  that  portion  of  his  petition  which  speaks  of 
the  fence  being  erected,  but  not  being  maintained,  and  com- 
mence with  that  portion  where  his  horses  were  found  upon 
the  track,  and  where  he  alleges  the  fact  that  '  defendant,  by 
its  agents  and  employes  then  and  there  running  said  engine 
and  train  of  cars,  by  the  exercise  of  reasonable  care  could 
have  seen  the  said  horses  and  have  stopped  the  said  engine 
and  train  of  cars  before  overtaking  or  striking  any  of  said 
horses,  but  did  carelessly  and  negligently  then  and  there  run 
said  engine  and  train  of  cars  upon  said  horses,  and  killed  the 
same,'  and  yet  sustain  a  recovery. 

"  That  a  petition  alleging  negligence  in  the  terms  last  quoted 
(having,  of  course,  the  necessary  preliminary  matter  of  induce- 
ment) states  a  good  cause  of  action  at  common  law,  either  for 
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killing  animals  or  human  beings  upon  a  railway  track,  is 
shown  by  the  following  decisions  :  Schneider  v.  Bailroad  Co., 
75  Mo.  295 ;  Pope  v.  Kail  way  Co.,  99  Mo.  400,  43  Am.  &  Eng. 
K.  Cas.  290 ;  Le  May  v.  Kailway  Co.,  105  Mo.  361.  The  prin- 
ciple  of  these  and  other  decisions  in  this  state  is  that  it  is  a 
good  and  sufficient  pleading  to  set  out  and  describe  the  acts 
done  with  a  reasonable  degree  of  particularity,  and  then 
allege  that  they  were  negligently  done.  Sullivan  v,  Bailway 
Co.,  97  Mo.  117.  See,  also,  as  illustrating  the  principle : 
Gurley  v.  Railway  Co.,  93  Mo.  445  ;  Johnson  v.  Bailway  Co., 
96  Mo.  340. 

"  In  Schneider  v.  Bailroad  Co.  ^supra^  the  action  was  for  dam* 
ages  for  killing  the  plaintiffs  horse,  and  the  charging  part  of 
the  petition  was  as  follows  :  '  Defendant  so  carelessly  and 
negligently  ran  and  managed  its  locomotive,  engine,  and  cars 
on  its  railroad  as  to  run  against  and  over  said  horse,  thereby 
killing  him.'  This  was  held  a  good  petition.  So  in  Le  May 
V,  Bailway  Co.,  suprUy  the  action  was  for  damages  for  killing 
the  plaintiff's  husband  upon  the  defendant's  railway  track, 
and  the  essential  allegations  of  the  petition  were  that  the  de- 
ceased, '  by  the  carelessness,  negligence,  and  unskilfulness  of 
the  defendant,  its  officers,  agents,  servants,  and  employes, 
while  running,  conducting,  and  managing  certain  cars,  was 
run  over  by  two  cars  of  said  defendant,  and  which  cars  were, 
at  the  time  they  ran  over  the  said  I^rank  Le  May,  carelessly, 
negligently,  and  unskilfully  conducted  and  managed  by  said 
defendant,  its  officers,  agents,  servants,  and  employes,  and  re- 
ceived injuries  thereby,  from  which  he  instantly  died.'  It  was 
likewise  held  that  this  was  a  good  petition. 

*'  It  is  argued  that  the  petition  fails  to  state  a  cause  of  action, 
in  that  it  alleges  that  the  defendant,  '  by  its  agents  and  em- 
ployes then  and  there  running  said  engine  and 
^^^^  d'  f*"  ii'ain  of  cars,  by  the  exercise  of  reasonable  care 
MnpM7.^  could  have  seen  the  said  horses,  and  have  stopped 
the  said  engine  and  train  of  cars  before  overtaking 
or  striking  any  of  said  horses,  but  did  carelessly  and  negli- 
gently then  and  there  run  said  engine  and  train  of  cars  on  said 
horses,  and  killed  the  same ; '  instead  of  averring  that  the  de- 
fendant, by  its  agents  and  employes,  saw  the  horses  upon  the 
track  in  time,  by  the  exercise  of  reasonable  care,  to  have 
stopped  the  engine  and  train  of  cars  so  as  to  avoid  killing 
them. 

"  In  support  of  this  view  of  the  measure  of  the  defendant's 
liability,  two  decisions  are  cited  of  the  Kansas  City  court  of 
appeals :  Hoffman  v.  Bailroad  Co.,  24  Mo.  App.  546 ;  Welch 
V.  Bailroad  Co.,  20  Mo.  App.  477. 
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'*  We  do  not  regard  these  cases  as  having  been  well  decided. 
We  understand  that  the  sapreme  court,  in  Kendig  v.  Bailroad 
Co.,  79  Mo.  207,  19  Am.  &  Eng.  R.  Gas.  493;  held  precisely 
the  reverse,  qualifying  and  explaining  its  previous  decision  in 
Wallace  v.  Railroad  Co.,  74  Mo.  594.  We,  also,  think  that 
this  conclusion  is  strongly  supported  by  the  analogues  of  the 
decisions  of  the  supreme  court  of  this  state  in  regard  to  the 
killing  or  injuring  of  adult  persons  upon  railway  tracks.  The 
doctrine  of  that  court  in  such  cases  is  that  where  adult  per- 
sons are  mere  trespassers  upon  the  railway  track,  where  they 
are  upon  the  track  at  places  where  it  is  fenced,  and  where 
they  have  no  right  to  be,  the  company  owes  them  no  duty 
other  than  the  duty  of  not  wantonly  injuring  them,  after  dis- 
covering them  in  their  exposed  situation ;  it  is  not  bound  to 
look  out  for  them,  and  its  failure  to  do  so  is  not  negligence. 
Barker  v.  Railroad  Co.  98  Mo.  50,  37  Am.  &  Eng.  R.  Cas.  292; 
Rine  v.  Railroad  Co.,  100  Mo.  228,  41  Am.  &  Eng.  R.  Cas.  555  ; 
Shaw  V,  Railroad  Co.,  104  Mo.  656.  But,  where  the  place  is 
such  that  the  servants  of  the  railway  company  may  and  ought 
reasonably  to  anticipate  that  persons  may  lawfully  be' upon 
the  track,  as  at  a  highway  crossing,  or  where  the  track  is  built 
upon  a  public  highway,  or  in  a  private  coal-yard,  intersected 
by  railway  tracks,  and  in  other  cases  that  might  be  supposed, 
then  the  rule  is  that  the  servants  of  the  railway  company  are 
under  a  duty  of  active  vigilance,  and  that,  if  by  the  exercise 
of  ordinary  care  in  the  discharge  of  this  duty  they  might  have 
seen  the  killed  or  injured  person  on  the  track  in  time  to  have 
avoided  killing  or  injuring  him,  and  they  nevertheless  failed  so 
to  do,  the  company  will  be  liable.  Harlan  v.  Railway  Co.,  66 
Mo.  22  ;  Kelley  v.  Railroad  Co.,  75  Mo  138,  13  Am.  &  Eng. 
R.  Cas.  638 ;  Dunkmau  v.  Railway  Co.,  95  Mo.  244,  citing 
numerous  previous  decisions  of  the  court  to  the  same  effect : 
Hilz  V.  Railway  Co.,  101  Mo.  54,  citing  cases. 

"  In  this  state,  the  owner  of  land  is  not  bound  to  keep  his 
domestic  animals  upon  his  premises,  or  to  fence  them  in,  but 
they  are  allowed  what  is  called  a  *  free  raoge,'  and  he  does  not 
become  a  trespasser  from  the  fact  that  they  stray  upon  the 
unfenced  lands  of  another  proprietor.  Gorman  v.  Railroad 
Co.,  26  Mo.  441 ;  Davis  v.  Railroad  Co.,  19  Mo.  App.  425  ; 
Howenstein  v.  Railroad  Co.,  55  Mo.  33  ;  Busby  v.  Railway 
Co.,  81  Mo.  43,  22  Am.  &  Eng.  R.  Cas.  589 ;  Turner  "v.  Rail- 
road Co.,  78  Mo.  578,  581, 19  Am.  &  Eng.  R.  Cas.  506.  Under 
the  law  of  Missouri,  trespass  is  not  committed  by  cattle  straj « 
ing  upon  uninclosed  land.  Bradford  v.  Floj'd,  80  Mo.  207 ; 
Heala  v.  Grier,  12  Mo.  App.  556. 

"  It  seems,  therefore,  to  follow,  on  principle,  that  a  railroad 
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company  owes  the  duty,  in  ranning  its  trains  at  places  where 
its  track  is  not  fenced,  and  where  animals  are  liable 
PMjr."  ^"''  ^  stray  upon  its  track,  to  keep  a  reasonable  lookout, 
with  tne  view  of  discovering  any  animals  that  may 
so  stray  upon  its  track  in  time  to  prevent  running  over  and 
killing  or  injuring  them. 

**  2  We  now  come  to  the  second  branch  of  this  demurrer, 
which  is  that  the  petition  involves  a  misjoinder,  in  one  count, 
AUecAtioB  of  ^^  *^^  different  causes  of  action.  We  do  not  so 
■ererai  iieffii-  read  the  petition.  It  seems  plain  to  us  that  the 
gent  aeu  m  negligent  killing  of  the  plaintiff's  horses  is  the  one 
■utiBff  iiaffie  cause  of  action  alleged  therein,  and  that  the  act  of 
CO  r  0  M  OB.  ^j^^  defendant's  servants  in  allowing  the  gate  to  be- 
come open,  whereby  the  plaintiff's  horses  got  upon  the  de- 
fendant s  track,  into  a  sort  of  pocket,  so  to  speak,  so  that, 
when  pursued  by  an  engine,  they  would  be  restrained  by  the 
fences  on  either  side  from  running  off  the  track,  and  the  fur- 
ther fact  that  the  servants  of  the  defendant,  in  driving  the 
train  which  killed  them,  might  have  discovered  them  on  the 
track  in  time  to  have  prevented  the  accident,  is  merely  the 
statement  of  two  preceding  acts  or  circumstances  of  negligence 
leading  up  to  the  single  catastrophe.  It  is  obvious  that  actual 
negligence  may  consist  of  any  number  of  negligent  acts  pre- 
ceding  the  injury  or  catastrophe,  all  of  them  naturally  lead- 
ing up  to  it  and  contributing  to  it,  and  it  cannot  be  the  law 
that  the  pleader,  in  stating  bis  ground  of  action,  is  obliged  to 
select  one  of  these  precedent  acts  of  negligence,  and  rely  up- 
on that,  when  that  alone  may  not  be  sufficieut,  but  two  or  more, 
or  all  of  them  collectively,  may  be  sufficieut,  to  make  out  his 
right  of  recovery. 

"  Nor  is  the  petition  open  to  the  criticism  that  it  proceeds 
upon,  the  ground  that,  by  fencing  its  track  in  the  town  of 
Iranklin  where  it  was  not  required  by  law  to  fence,  and  then 
in  leaving  the  gate  open,  whereby  it  created  a  sort  of  pocket 
or  horse  trap,  so  to  speak,  it  attempts  to  state  a  separate 
ground  of  actionable  negligence.  It  may  be  conceded  that 
that  alone  would  not  constitute  actionable  negligence.  For 
while,  as  just  said,  the  owner  of  cattle  and  horses  is  not 
obliged  to  restrain  them  from  running  at  large,  and,  while  they 
are  not  trespassers  if  they  do  run  at  large  upon  the  unfenced 
lands  of  another,  yet  that  other  is  not  on  his  part  to  keep  his 
lands  in  a  position  of  safety  to  receive  them.  Thus,  where  a 
railroad  company  accidentally  left  upon  its  uninclosed  grounds 
an  uncovered  well,  and  the  plaintiff's  cattle  strayed  into  it 
and  were  drowned,  the  company,  was  not  liable  for  them. 
Hughes  v.  Ilailroad  Co.,  66  Mo.  325. 
•    ''  We  may  take  judicial  notice  of  the  well-known  habits  of 
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animals,  and  may  conclude  that  horses  on  a  railway  track, 
which  is  fenced  on  either  side,  although  at  a  short  distance 
from  the  track,  would  be  more  apt  to  run  along  the  track 
when  pursued  by  an  approaching  train  than  to  run  oflf  the 
track,  and  that  they  would  be  less  apt  to  leave  the  track  than 
where  the  track  was  entirely  unfenced,  and  a  way  of  escape 
clear. 

"  The  decision  of  the  Kansas  City  court  of  appeals  in  Boffgs 
V.  Bailroad  Co.,  18  Mo.  App.  274,  presents  a  considerable 
analogy  to  the  part  of  the  plaintiflPs  petition  which  describes 
the  *  pocket,*  so  called,  in  which  the  horses  found  themselves 
penned  when  they  were  killed,  with  the  exception  that  in  that 
case  the  plaintiff's  mule  which  was  killed  sustained  the  inju- 
ries which  killed  him  in  endeavoring  to  jump  the  fence,  which 
was  a  barbed-wire  fence.  The  court  held  that,  although  the 
company  was  not  liable  under  the  statute  (the  double-dam- 
ages act),  by  reason  of  the  fact  that  the  mule  was  not  killed 
by  an  actual  ^contact  with  defendant's  engine  or  train,  yet  Un- 
der the  facts  of  the  case,  a  common-law  action  for  negligence 
might  well  be  sustained  for  the  omission  to  comply  with  a 
statutory  duty. 

"  Without  saying  whether  or  not  we  should  so  hold  if  the 
same  question  were  before  us,  we  can  see  that  where  a  railway 
company  undertakes  to  maintain  a  fence,  and  yet  leaves  a 
gate  in  the  fence  open,  so  that,  when  horses  get 
inside  the  fence,  they  find  themselves  on  its  track  p,[^y.*  **"* 
and  right  of  way  in  a  sort  of  pocket,  they  are  more 
apt  to  be  injured  upon  the  track  than  where  their  means  of 
escape  is  not  obstructed  by  a  fence  on  either  side,  and,  hence, 
that  the  servants  of  the  company  in  running  their  trains  at 
such  a  place  may  be  under  the  duty  of  keeping  a  more  vigi- 
lant watch  and  exercising  greater  care  to  avoid  injuring  ani- 
mals upon  the  track  than  would  rest  upon  them  under  other 
circumstances. 

"  We  are,  therefore,  of  opinion  that  the  learned  judge  erred 
in  sustaining  the  demurrer  to  the  petition,  and  we  accordingly 
reverse  the  judgment  of  the  circuit  court,  and  remand  the 
cause.  But,  as  our  decision  is  necessarily  in  conflict  with 
the  decisions  of  the  Kansas  City  court  of  appeals,  above 
quoted  (Hoffman  v.  Bailroad  Co.,  24  Mo.  App.  546,  and  Welch 
V.  Railroad  Co.,  20  Mo.  App.  477),  the  cause  must  be  certified 
to  the  supreme  court  for  final  determination. 

"  It  is  SQ  ordered. 

"All  the  judges  concur." 

John  W,  JBooth,  for  appellant 

H.  S.  Priest  and  fF.  S.  Shirk,  for  respondent. 
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BuBGESS,  J. — This  is  an  action  for  damages  against  the  de- 
fendant for  killing  three  horses  belon^ng  to  the  plaintiff. 
Defendant  demurred  to  the  petition,  which  was  sustained  by 
the  circuit  court,  and  plaintiff,  declined  to  plead  further. 
Judgment  was  rendered  for  defendant,  and  plaintiff  appealed 
to  the  St  Louis  court  of  appeals,  where  the  judgment  of  the 
circuit  court  was  reversed  in  an  opinion  rendered  by  Thomp- 
son, J.  The  case  was  then  certified  to  this  court  because  of 
a  conflict  in  the  opinion  with  the  decisions  of  the  Kansas  City 
court  of  appeals  in  Hoffman  v.  Kailway  Co.,  24  Mo.  App.  646, 
and  Welch  v.  Kailway  Co.,  20  Mo.  App.  477.  The  case  is  re- 
ported in  49  Mo.  App.  520.  The  opinion  of  the  St.  Louis 
court  of  appeals,  upon  examination,  is  believed  to  be  sup- 
ported by  both  reason  and  the  authorities  cited,  and  its  judg- 
ment should  be  affirmed. 

It  is  so  ordered. 

All  concur. 

Pleading  in  Actions  for  Killing  Stock.— See  note,  49  Am.  &  Eng.  R.  Cas. 
U79. 

Killing  Stock. — Duties  and  Liabilities  ofBailroad  Companies  as  to  Animals  on 
Track — Degree  of  Care  Required  of  Companies^  8erf>ants, — See  Ward  c.  Wil- 
miDgton  <&  Weidon  R.  Co.,  49  Am.  &  Eng.  R.  Cas.  540,  and  note  548; 
Bostwick  9.  Minneapolis  &  Pacific  R.  Co.  (N.  Dak.)  Id,  527,  and  note  540; 
Illinois  Central  R.  Co.  9.  Noble  (111.),  56  Am.  &  £ug.  R  Cas.  186,  and  note 
192. 

Tretpatt  Dy  Animals — Existence  of  Common-taw  Rule — Degfjs^  of  Cars 
Required  of  Cormpanyt — In  Louisville  <&  N.  R.  Co.  o.  Cochran  (Ala.,  Jan.  10, 
1895),  16  So.  Rep.  797,  it  was  held  that  in  Alabama  the  doctrine  of  the 
common  law  in  respect  to  trespass  by  domestic  animals  running  at  large 
has  never  prevailed^,  that  uninclosed  lands  are  regarded  as  common  pasture, 
and  that  the  owner  of  the  domestic  animals  found  thereon  is  entitled  to 
demand  reasonable  care  and  diligence  for  the  prevention  of  injuries  to 
them  (3  Brick.  Dig.  725,  §  105  U  seq). 

Duty  Required  of  Railroad  Companies  and  Their  Servants  to  Look  Out 
for  Animals  at  Large. — In  Bishop  v.  Chicago,  M.  &  St.  P.  R.  Co.  (N.  Dak. 
Feb.  7,  1895),  62  N.  W.  Rep.  605,  it  appeared  that  a  colt  belonging  to 
the  plaintiff  was  turned  loose  to  feed  upon  his  land,  and,  while  at- 
tempting to  pass  across  the  railroad  track  upon  a  private  crossing,  was  killed 
by  defendant's  cars,  and  it  was  Jield  that  such  animal  was  not,  when  killed, 
a  trespassing  animal,  but  was  lawfully  upon  the  crossing;  that  defendant, 
in  running  its  trains,  was  bound  to  exercise  due  care  in  approaching  and 
passing  over  such  private  crossing,  and  was  bound  to  anticipate  that  animaU 
and  persons  might  be  rightfully  upon  its  right  of  way  at  the  point  of  cross- 
ing, and  that  the  care  required  was  that  commensurate  with  the  danger 
reasonably  to  be  apprehended  at  the  point  of  intersection. 

In  Eddy  v,  Evans  (U.  S.  Cir.  Ct.  App.  8th  Cir.,  Oct.  2,  1898),  58  Fed. 
Rep.  151,  it  was  held  that  it  is  the  duty  of  the  engineers  of  trains  to  keep 
a  careful  lookout  for  stock  on  the  track,  and  upon  its  discovery  to  use  all 
reasonable  means  to  avoid  injury.  The  court  said:  **The  engineer  testi- 
fies that  the  horses  were  run  into  about  midnight;  that  his  engine  was  50 
feet  from  the  first  horse  when  he  saw  it;  and  the  testimony  of  other  wit- 
nesses tends  to  show  that  the  second  horse  was  65  yards  further  from  the 
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€Dgine  than  the  first, — that  being  the  distance  between  their  dead  bodies, 
as  they  lay  by  the  side  of  the  track  where  they  were  killed.  The  engineer 
testifies  he  applied  the  air-brake,  but  he  did  not  blow  the  whistle,  and  be 
gives  no  reason  or  excuse  for  not  doing  so.  It  was  the  duty  of  the  engineer 
to  souud  the  whistle,  as  well  as  to  apply  the  brake;  and  the  jury  might 
well  infer  that,  if  the  proper  alarm-signals  had  been  sounded  when  the 
horses  were  first  discovered,  or  ought  to  have  been  discovered,  the  horse 
furthest  from  the  engine  could  and  would  have  got  off  the  track.  Whether 
the  jury  were  justified  in  drawing  the  same  inference  as  to  the  first  horse, 
we  need  not  inquire,  for  the  reason  that  the  instruction  asked  applied  to 
buth  horses;  and  it  was  not  error  to  refuse  it,  if  the  case,  as  to  either 
horse,  should  not  have  been  taken  from  the  jury.*' 

In  Memphis  &0.  R.  Go.  9.  Davis  (Ala.,  Jan.  81,  1894),  14  So.JRep.  643,  it 
was  held  that  the  duty  of  an  engineer,  as  to  stock  on  the  track,  is  to  main- 
tain a  vigilant  outlook  therefor,  and  when  discovering  its  presence  to  use 
all  means  within  his  power  in  order  to  stop  the  train.  The  court  said: 
*'He  must  resort  to  all  other  methods  known  to  skilful  engineers  in  order 
to  protect  and  save  property  that  is  tlius  exposed.  This  will  include 
shutting  off  steam,  and  any  other  device  which  human  experience  has  shown 
to  be  available  and  serviceable.  If,  with  watchful  diligence,  the  obstruc- 
tion could  have  been  discovered  in  time  to  stop  the  train,  or  otherwise 
prevent  collision,  the  fault  and  wrong  would  be  equally  as  great  as  if  there 
was  a  failure  to  apply  the  proper  preventives  after  discovering  the  obstruc- 
tion. Railroad  Co.  v.  Kimbrough,  96  Ala.  127;  Riilroad  Co.  v.  Baker, 
94  Ala.  633;  Railroad  Co.  e.  Posey,  96  Ala.  262;  R>iilway  Co.  v.  Lazaru!*, 
88  Ala.  453;  Railroad  Co.  v,  Watson,  91  Ala.  485,  Railway  v,  Sistrunk,  85 
Ala.  852;  Railroad  Co.  v,  Caldwell,  83  Ala.  196,  Railroad  Co.  9.  Bayliss, 
77  Ala.  435.  But,  as  we  have  often  said,  the  impossible  need  not  be 
attempted,  and  no  blame  can  attach  for  not  attempting  it.  When  proper 
watchfulness  has  been  maintained,  if,  for  any  reason,  the  obstruction  has 
not  been  discovered  until  all  preventive  effort  must  obviously  be  abortive, 
this  furnishes  a  perfect  excuse,  not  only  for  not  stopping  the  train,  but 
equally  for  making  no  attempt  whatever  to  do  so.  If  the  obstruction  ap 
pears  on  the  track  in  front  of  the  moving  train,  or  in  dangerous  proximity 
to  it,  so  near  to  it  as  that  no  sufficient  space  intervenes  ^or  stopping  the 
train,  then  a  failure  to  resort  to  some — or  even  all — of  the  precautionary 
measures  would  be  blameless,  if  a  proper  lookout  has  been  kept  up.  Rail- 
road Co.  V.  Jarvis,  95  Ala.  149;  Railroad  Co.  v,  Hembree,  85  Ala.  481,  38 
Am.  &  Eng.  R.  Cas.  300;  Railroad  Co.  v.  Smith,  85  Ala.  208;  Railroad 
Co.  V.  Caldwell,  83  Ala.  196;  Railroad  Co.  v.  McAlpine,  80  Ala.  73;  Rail- 
road Co.  V,  Deaver,  79  Ala.  216;  Railroad  Co.  v.  Bayliss,  75  Ala.  466,  22 
Am.  &  Eng.  R.  Cas.  596." 

In  Harrison  v.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  Dak.,  Oct.  17,  1894).  60 
N.  W.  Rep.  405,  it  was  held  that  in  South  Dakota  a  railroad  company  is 
not  required  to  be  on  the  lookout  for  trespassing  animals  on  its  track, 
other  than  at  public  crossings;  but  it  is  required  as  soon  as  an  animal  is 
discovered  on  the  track  to  use  reasonable  care  to  prevent  injury  to  the 
same. 

In  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Bagby  (Ky.,  Jan.  17,  1895),  29  S. 
W.  Rep.  320,  it  was  held  that  an  engineer  is  not  required  to  look  out  for  and 
see  aniinuis  at  all  distances  on  either  side  of  a  railroad  track,  nor  to  give 
the  danger-signal  and  stop  the  train  to  prevent  injury  to  those* straying, 
unless  such  unimal  is  actually  on  the  track,  or  else  so  near  or  in  such  an 
attitude  as  would  induce  a  person  of  ordinary  care  and  prudence  to  be- 
lieve there  was  danger  of  a  collision.  The  court  said:  **In  this  case  the 
engineer  did  not  discover  appellee's  horse  until  the  train  was  too  near  to 
the  private  crossing  to  be  checked  in  time  to  prevent  the  collision.     When 
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first  discovered  by  him,  the  animal  was,  he  testifies,  upon  a  bank,  and 
jumped  upon  the  track  when  the  train  was  so  near  that  a  collision  was  un- 
avoidable. Conceding  the  horse  might  have  been  seen  by  the  engineer  at 
any  point  between  appellee's  gate  and  the  crossing,  still  he  was  not  re- 
quired to  stop  the  tram,  unless  he  had  reasonable  grounds  to  believe  the 
horse  would  be  permitted  by  its  owner  to  go  upon  the  track  in  front  of  the 
train.  It  seems  to  us  the  engineer  was  not,  in  this  case,  guilty  of  actiona- 
ble negligence;  for  it  does  not  appear  that  he  saw  the  horse,  or  had  reason- 
able ground  to  believe  it  would  go  upon  the  track  in  front  of  the  train, 
until  it  was  about  to  jump  on  it.'' 

In  Gordon  c.  Louisville,  St.  D,  &  T.  R.  Co.  (Ky.,  Jan.  17,  1895),  29 
S.  W.  Rep.  821,  it  was  held  that  it  was  not  the  duty  of  a  railroad  engineer 
to  stop  or  check  his  train  before  an  animal  gets  upon  the  track,  and  that 
failure  to  do  so  is  not  negligence,  since  all  that  is  required  is  that  the  en- 
gine should  be  in  charge  of  competent  persons,  and  that  the  engineer 
should  use  all  proper  and  reasonable  effort  to  prevent  injury. 

In  Louisville  &  N.  R.  Co.  v.  Davis  (Ala.,  Juue  21,  1894),  16  So.  Rep.  10, 
it  was  held  that  if  a  railroad  company  knowingly  runs  its  trains,  in  the 
absence  of  intervening  unusual  natural  causes,  under  such  conditions  as 
would  make  it  impossible  for  those  in  charge  to  prevent  injuring  stock 
straying  on  its  track,  and  injury  results,  it  is  accountable  for  the  loss,  and 
that  these  conditions  exist  when  the  train  is  run  in  the  night-time  at  such 
a  fast  rate  of  speed  that,  by  reason  of  the  darkness  of  the  night,  stock  can- 
not be  seen  by  the  aid  of  a  headlight  in  time  to  prevent  injury  by  use 
of  the  ordinary  means  and  appliances  usually  found  on  railroad  trains. 
Citing  Railroad  Co.  v.  Ingram,  98  Ala.  895 ;  Railroad  Co.  v,  Harris,  98  Ala. 
826. 

In  Ward  t.  Wilmington  &  W.  R.  Co.  (N.  Car.,  Nov.  7,  1898),  18  S.  E. 
Rep..  211,  it  was  held  that  it  was  the  duty  of  railroad  companies  to  remove 
such  growth,  whether  of  shrubs,  trees,  or  grain,  as  is  calculated  to  obstruct 
the  view  of  their  engineers  to  the  outer  bank  of  side-ditches  or  from  all  of 
the  ground  of  which  they  assume  actual  dominion  for  corporate  purposes, 
and  that  an  instruction  in  a  stock-killing  case  which  informed  the  jury  of 
that  duty,  in  connection  with  the  other  circumstances  of  the  case,  and  as 
applicable  to  the  testimony,  was  proper.  Citing  Ward  v.  Railroad  Co.,  109 
N.  Car.  358,  49  Am.  &  Eng.  R.  Cas.  540;  Hinkle  «.  Railroad  Co.,  Id.  472. 

Negligence  on  Part  of  Company — What  Constitutes — Excessive  Speed — 
Failure  to  Keep  Proper  Lookout. — In  Louisville  &  N.  R.  Co.  u.  Cochran 
(Ala.,  Jan.  10,  1895),  16  So.  Rep.  797,  which  was  the  action  for  the  killing 
of  a  horse  by  a  railroad  train,  it  appeared  that  the  horse,  when  killed,  was 
pasturing  or  running  at  large  in  a  field  near  the  owner's  residence,  that  the 
railroad  track  passed  through  the  field  and  over  a  curve;  that  the  place  of 
killing  was  about  250  yards  from  a  point  in  the  curve  from  which  the 
horse  could  have  been  seen  by  those  in  charge  of  the  train,  and  it  was  un- 
disputed that  the  train  was  running  at  the  rate  of  40  miles  an  hour,  and 
could  not  be  stopped  within  less  than  450  yards,  and  it  was  held  that  suf- 
ficient was  shown  to  render  the  railroad  company  liable. 

Inability  to  Control  Train. — In  Louisville  &  N.  R.  Co.  v.  Cochran  (Ala., 
Jan.  10,  1895),  16  So.  Rep.  797,  it  was  held  that  the  running  of  a  railroad 
train  under  such  conditions  or  at  such  a  rate  of  speed  as  renders  it  impossi- 
ble for  the  servants  or  agents  of  the  company  having  the  management  of  it, 
to  avoid  injury  to  animals  straying  upon  the  track,  is  negligence  which  will 
render  it  liable  for  the  consequent  injurv.  Citing  Railroad  Co.-  v.  Harris, 
98  Ala.  326;  Railroad  Co.  v,  Ingram,  Id'.S95;  Railroad  Co.  «.  Davis  (Ala.), 
16  So.  Rep.  10. 

Failure  to  Give  Signals. — In  Jeffs  v.  Rio  Grande  Western  R.  Co.,  9  Utah 
374,  it  appeared  that  while  a  cow  was  being  driven  along  a  street  crossing 
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a  railroad  track,  she  was  chased  by  a  dog,  and  in  attempting  to  run  from 
the  dog  she  went  on  the  track  and  was  struck  by  the  engine  of  defendant 
which  was  running  at  a  speed  greatly  in  excess  of  that  permitted  by  ordi- 
nance, and  on  which  no  bell  was  sounded  as  required  by  statute,  and  it  was 
held  that  there  was  sufficient  to  justify  a  finding  that  defendant  was  negli- 
gent, and  that  such  negligence  was  the  proximate  cause  of  the  injury. 

Failure  to  Check  Speed  and  Oice  Signals — Animal  Running  Against  Engine, 
—In  Georgia  R.  &  B.  Co. «.  Burke  (Ga.,  Jan.  27,  1894),  20  8.  E.  Rep.  318, 
it  was  held  that  the  failure  of  the  employes  of  a  railroad  company  to  check 
the  speed  of  a  train  and  to  blow  the  whistle,  «in  approaching  a  crossing, 
would  not  render  the  company  liable  for  damages  in  consequence  of  the 
killing  of  a  colt,  when  the  colt  was  not  on  the  railroad  track  at  the  time 
of  such  failure,  but  subsequently  attempted  to  cross  the  track  at  a  point  300 
yards  below  the  crossing,  and  in  so  doing  ran  against  the  engine,  and  was 
thus  killed  by  its  own  act. 

Inability  of  Engineer  to  Prevent  Injury — Inevitable  Accident, — In  Toudy  v. 
Norfolk  &  W.  R.  Co.  (W.  Va.,  Feb.  3,  1894),  18  8.  E.  Rep.  896,  it  was  held 
that  if  a  horse  is  killed  by  a  train  at  a  public  road  crossing,  and  the  evi- 
dence shows  that  the  train  was  running  at  the  rate  of  12  miles  an  hour,  and 
the  horse  walked  onto  the  track  25  or  30  yards  in  front  of  the  approaching 
train,  and  the  engineer  at  once  gave  two  sharp  whistles,  and  the  evidence 
further  shows  that  it  was  impossible  to  stop  the  train,  considering  its  speed, 
after  the  horse  got  on  the  track,  the  killing  of  the  horse  must  be  regarded, 
under  the  circumstances,  as  an  inevitable  accident,  and  the  railroad  company 
is  not  responsible  therefor. 

Operation  of  Train  with  Headlight  of  Engine  Obscured  by  Fog^  Rain^  or 
Snoio.-— In  Hilliker-Krebs  B.  &  M.  Co.  v.  Birmingham  R.  &  E.  Co.,  100  Ala. 
424,  which  was  an  action  for  the  killing  of  stock,  it  was  held  that  if  from 
fog,  or  from  driving  rain  or  snow,  the  light  cast  from  a  proper  headlight 
is  obscured,  the  running  of  a  train  with  reasonable  care,  in  view  of  such 
circumstance,  will  not  be  deemed  negligence.  Citing  Central  R.  <&  B.  Co. 
V,  Ingram,  95  Ala.  152;  Birmingham  il.  R.  R.  Co.  v,  Harris,  98  Ala.  326. 

Killing  Horse  at  Side  of  or  in  Bear  of  Engine  by  Train  Starting  at  Depot, 
—In  Louisville,  N.  O.  &T.  R.  Co.*.  Bonner  (Miss.,  Dec.  11,  1893),  14  So. 
Rep.  462,  the  opinion  in  full,  is  as  follows:  ^*The  verdict  is  not  supported 
by  evidence.  The  horse  was  killed  in  some  way  by  the  train,  but  the  un- 
contradicted evidence  exculpates  the  railway  company  from  all  blame.  It 
is  reasonably  certain  that  the  horse  was  on  the  side  of  the  train  or  in  rear 
of  the  engine,  and  was  caught  and  drawn  under  when  the  train  started 
after  its  stop  at  the  depot;  and,  if  this  is  true,  no  liability  attached  to  the 
company  for  the  accident.  Another  trial  will  afford  opportunity  to  do 
more  exact  justice  than  appears  from  this  record  to  have  been  done.  If, 
at  night,  the  horse,  in  pursuit  of  grass,  was  on  the  dump  alongside  a 
car,  and  was  caught  by  the  starting  train,  surely  no  negligence  from  this 
is  imputable  to  the  railway  company;  and  this,  we  think,  is  the  truth. ^* 

Presumption  Arising  from  Fact  of  Killing — Burden  to  Bebut  Presumption, 
— In  Louisville  «&  N.  R,  Co.  v,  Cochran  (Ala.,  Jan.  10,  1895),  16  So.  Rep. 
797,  it  was  held  that  in  actions  against  railroad  companies  for  injuries  to 
domestic  animals  straying  upon  its  tracks  or  road-bed,  when  the  injury,  the 
ownership,  and  the  value  of  the  animal  killed  are  shown,  a  presumption  of 
negligence  arises,  making  a  prima^facie  case  of  liability,  and  the  burden 
of  removing  the  presumption  rests  upon  the  company. 

In  Memphis  &  C.  R.  Co.  v,  Davis  (Ala.,  Jan.  31, 1894),  14  So.  Rep.  643, 
it  was  held  that  in  suits  for  damages  brought  under  the  statute  for  the  al* 
leged  negligent  killing  of  live  stock  by  trains  of  a  railroad  company,  if  the 
killing  or  injury  be  proved,  the  burden  is  then  shifted  to  the  railroad  com* 
pany  to  relieve  itself  of  the  imputation  of  negligence,  and  failing  to  make 
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such  proof,  the  liability  for  the  injury  or  damage  is  established.    (Code, 
1886,  §§  1  :U-1U7,  and  note  on  p.  300). 

In  Keiiy  v.  Oregon  Short  L.  &  U.  N.  R.  Co.  (Idaho,  Not.  22,  18M), 
88  Pac.  Kep.  404,  which  was  an  action  for  the  killing  of  a  bull,  the  evi* 
dence  showed  that,  on  the  ni^ht  when  the  bull  was  killed  by  the  train  of 
defendant,  it  had  been  snowing  up  to  about  9  o'clock  p.m.;  that  the  track 
at  the  place  of  killing  was  straight  for  a  mile  or  more ;  that  there  were 
tracks  between  the  rails  for  some  distance,  to  where  the  first  bull  was 
knocked  olf  the  track,  and  some  20  steps  further,  to  where  the  second  bull 
was  knocked  off  the  t^ack ;  that  there  was  snow  upon  the  ground ;  that  the 
animals  were  black,  and  could  have  been  seen  at  some  distance  by  the  en- 
gineer; and  it  was  held,  that  sufficient  was  shown  by  plaintiff  to  put  the 
defendant  to  its  proof.  The  court  said:  *'The  only  eyewitnesses  were  the 
employes  of  defendant.  If  there  was  no  want  of  due  care  on  the  part  of 
defendant ;  if  the  usual  means  were  resorted  to  to  avoid  or  prevent  the 
accident,  the  proof  of  such  facts  was  in  the  possession  and  control  of  the 
defendant,  ana  of  the  defendant  only,  and  we  think  it  was  incumbent 
upon  it,  under  the  condition  of  the  evidence,  to  make  such  proof.  Citing 
Railway  Co.  9.  Shaver  (Ark.),  14  S.  W.  Rep.  864;  Railroad  Co.  «.  Field,  46 
Miss.  578," 

Sufficiency  of  Boidenee  to  Bd>ut  Presumption  of  Negligenee, — In  Hebron  o. 
Chicago,  M.  &  St.  P.  R.  Co.  (S.  Dak.,  Jan.  13,  1894),  57  N.  W.  Rep.  494, 
it  was  held  that  where,  in  an  action  against  a  railroad  company  for  negli- 
gently killing  stock  trespassing  upon  the  track,  the  evidence,  undisputed 
either  expressly  or  inferentially,  is  that  the  train,  then  being  equipped  with 
proper  appliances,  in  good  order,  and  running  at  a  rate  of  speed  not  claimed 
to  be  unreasonable,  could  not  be  stopped  so  as  to  avoid  the  accident  be- 
tween the  point  where  it  was  possible  for  the  trainmen  to  have  discovered 
the  stock  and  the  place  of  the  collision,  the  prima  facie  case  of  negligence 
under  the  statute  is  overcome. 

It  was  further  held,  that  in  such  case  a  verdict  finding  negligence  on  the 
p%rt  of  the  company  was  unsupported  by  the  evidence,  and  that  a  judgment 
upon  such  verdict  would  be  reversed. 

Duty  of  Plaintiff  to  Overcome  Bdmttal  of  Presumption  of  Negligence —  C7Aar- 
acter  of  Emdenu  Required, — In  Harrison  n,  Chicago,  M.  &  St,  P.  R,  Co.  (8. 
Dak.,  Oct.  17,  1894),  60  N.  W.  Rep.  405,  it  was  held  that  negligence  is 
the  gist  of  an  action  to  recover  damages  for  animals  killed  by  a  railway 
company;  and  when  the  presumption  of  negligence  arising  from  the  killing 
is  overcome  by  the  evidence  of  the  company,  the  plaintiff,  to  entitle  him  to 
recover,  must  prove  facts,  tending  to  show  that  the  killing  was  caused  by 
the  negligence  of  the  company,  sufficient  to  warrant  a  jury  in  finding  such 
negligence  on  the  part  of  the  company;  that  such  evidence  need  not  be 
direct  and  positive,  but  it  must  be  such  as  to  justify  reasonable  men  in 
finding  that  the  killing  was  the  result  of  the  company^s  negligence  or  that 
of  Its  servants  or  employes,  and  that  there  must  be  something  more  estab- 
lished by  such  evidence  than  a  mere  probability,  not  the  direct  result  of  the 
facts  proven,  that  the  killing  was  caused  by  the  negligence  of  the  company. 
Facts  and  circumstances  must  be  shown  sufiScient  to  bring  conviction  to 
fair^^minded  men,  without  resorting  to  mere  conjecture  or  uncertain  and 
inconclusive  inferences. 

Buffvdeney  of  Ehidenee  to  Support  Finding  ofNegligenoe  hy  Jury, — In  Mem 
phis  &  C.  R.  Co.  V.  Davis  (Ala.,  Jan.  SI,  1894),  14  So.  Rep.  648,  the  per- 
sons in  charge  of  an  engine  testified  that  oattle  killed  was  not  shown  to 
them  by  the  headlight  until  so  near  to  the  engine  that  it  could  not  be 
stopped ;  and  that  the  cattle  were  then  walking  toward  the  track  on  a  level. 
Other  witnesses  testified  that  they  were  killed  in  a  cut,  and  apparently 
after  they  had  run  some  300  yards  on  the  track,  and  by  its  side ;  and  the 
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wounds  and  bruises  on  the  carcasses  showed  hat  they  had  been  struck 
from  the  rear;  and  it  was  held  that  the  testimony  on  the  part  of  the  railroad 
company  justified  a  finding  that  it  had  not  overcome  the  presumption  that 
the  injury  was  caused  by  its  negligence. 

Absence  of  Bf/e-wUnesaea  to  Inj^ury, — In  Green  v.  St.  Paul,  M.  &  M.  R.  Co. 
(IkLain.,  Jan.  29,  1805),  61  N.  W.  Kep.  1130,  which  was  an  action  for  the 
killing  of  a  horse  on  a  railroad  track,  the  evidence  tended  to  show  that 
the  horse  was  last  seen  uninjured  between  7  and  8  o'clock  the  evening  be- 
fore his  injury,  some  three  fourths  of  a  mile  from  the  point  where  he  came 
upon  the  track ;  that  the  defendant's  railway  train  passed  along  the  track 
about  one  hour  later,  going  in  the  same  direction  as  the  horse  did  after  he 
came  upon  the  track ;  that  he  was  found  the  next  morning  at  the  place 
where  injured;  that  the  tracks  made  by  him  along  the  roaabed,  from  the 
starting  point  to  place  of  injury,  justified  the  conclusion  that  l)e  was  fright- 
ened, and  ran  as  swiftly  as  he  could,  never  stopping  at  the  cattle-guard, 
and  that  there  was  blood  and  hair  on  the  bridge,  indicating  that  he  had 
been  shoved  off  the  bridge ;  and  it  was  held  that  the  most  reasonable  and 
natural  ponclusion  was  that  it  was  the  railway  train  that  so  frightened  and 
drove  the  horse — that  if,  in  fact,  this  conclusion  was  wrong,  the  defendant's 
trainmen  could  have  been  called  by  it,  and  made  the  matter  clear,  since 
they  must  have  known  what  the  fact  was,  and  that  in  the  absence  of  this 
evidence  the  jury  were  fully  justified  tn  returning  a  verdict  for  the  plain- 
tiff. 

Liability  of  Company  for  Negligence  Subsequent  to  Presence  of  Stock 
on  Track.— In  Louisville  &  N.  K.  Co.  e.  Rice  (Ala.,  Feb.  6,  1894).  14  So. 
Rep.  639,  It  was  held  that  a  railroad  company  is  liable  for  injury  to  cattle 
resulting  from  negligence  committed  subsequently  to  the  time  they  got  on 
the  track,  although  there  may  have  been  no  negligence  prior  to  that  time. 


St.  LouiSy  Ibon  Mountain  &  Southebn  B.  Oo. 

V. 

Pabes. 

{ArhomiM  Supreme  Court,  January  12,  1895.) 

Presumption  of  Law  Arising  from  Killing  of  Wounded  Animal  on  Track 
by  Railroad  Employet — The  fact  that  an  animal  found  wounded  on  the 
right  of  way  of  a  railway  company  is  afterwards  shot  by  an  employ^  of 
such  company,  raises  no  presumption  of  law  that  the  animal  was  wounded 
by  the  trains  of  the  company. 

Appeal  from  Hot  Spring  circuit  court. 

Appellee,  James  T.  Parks,  was  the  owner  of  a  male  which 
was  found  wounded  on  the  right  of  way  of  the  appellant  rail- 
way company.  He  brought  suit  against  the  railway  company 
for  damages,  alleging  that  the  injury  was  caused  cwe  itatod 
by  defendant  in  the  operation  of  its  locomotives  ***" 
and  cars.  On  the  trial  the  appellee  testified,  in  substance :  That 
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after  the  Injury  he  found  the  mule  15  or  20  feet  from  the  rail- 
way track.  Its  right  fore  leg  was  ^broken  above  the  ankle.  The 
bone  was  sticking  out,  and  the  foot  hanging  by  the  skin. 
Several  persons  came  to  look  at  the  injured  mule,  and  some 
one  said  it  ought  to  be  killed ;  and  thereupon  a  gun  was 
brought,  and  one  of  the  section  men  shot  it  That  he  neither 
consented  nor  objected  to  the  shooting  of  the  mule.  The 
mule  was  found  near  a  culvert,  on  the  railroad,  and  the  ap- 
pellee further  testified  that  he  looked,  and  found  the  tracks 
of  a  mule  going  towards  the  culvert;  that  the  tracks  were 
visible  within  15  or  20  feet  of  the  culvert,  and  then  disap- 
peared. On  the  other  side  of  the  culvert,  where  the  mule 
was  lying,  tracks  were  also  visible  to  within  about  15  or  20 
feet  of  culvert,  and,  to  use  language  of  appellee,  "  seemed  to 
slope  off  down  the  dump  to  where  the  mule  was  lying." 
Some  of  the  witnesses  testified  they  found  hair  on  the  cul- 
vert similar  to  the  hair  of  the  niule.  No  one  saw  the  mule 
at  the  time  of  the  injury. 

The  court,  among  other  instructions,  gave  the  following, 
over  the  objection  of  the  railway  company:  "(1)  T^e  jury  are 
instructed  that  when  stock  is  found  on  the  right  of  way  of 
defendant  company,  mortally  wounded,  and  its  agents  or  em- 
ployes kill  the  stock,  as  in  this  case,  then  the  burden  of  the 
proof  that  the  mule  was  not  negligently  killed  by  defendant 
IS  on  the  defendant  to  establish."  **  (6)  The  court  instructs 
the  jury  that  there  is  no  presumption  that  the  defendant 
killed  or  injured  the  mule  by  merely  finding  it  injured  on  the 
right  of  way,  and  near  to  and  off  the  tracks  of  defendant,  un- 
less they  find  that  the  mule  was  mortally  wounded,  and  its 
agents  or  employ6s  killed  same  afterwards." 

To  the  giving  of  each  of  these  instructions,  defendant  ex- 
cepted at  the  time.  There  was  a  verdict  and  judgment  against 
defendant,  and,  a  new  trial  being  refused,  the  case  was  ap- 
pealed. 

Bodge  &  Johnson^  for  appellant. 

RiDDiCK,  J.  (after  the  foregoing  statement). — It  is  evident 
that,  at  the  time  the  mule  was  shot,  it  was  of  no  value.  The 
appellee  himself  must  have  been  of  this  opinion,  for  when 
some  one  said,  in  his  presence,  that  it  was  "  suffer- 
MBted?'*  *"'  ^°8  pain,  and  ought  to  be  shot,"  he  made  no  objec- 
tion. So  we  take  it  that  he  was  not  injured  in  any 
way  by  this  shooting.  His  complaint  alleged  that  the  mule 
was  killed  by  the  locomotive  and  cars  of  the  railway  com- 
pany. The  answer  of  the  railwav  company  denied  this  alle- 
gation. The  question  before  the  jury  was  whether  or  not  the 
circumstances  in  proof  were  sufficient  to  prove  that  the  in- 
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juries  to  the  mule  were  caused  by  defendant  in  the  operation 
of  its  trains,  and  we  need  only  consider  whether  the  instruc- 
tions of  the  court  touching  this  question  were  correct  or  not. 

It  has  been  several  times  held  by  this  court  that  the  mere 
fact  that  an  animal  is  found  on  the  right  of  way  of  a  railway 
company,  injured,  raises  no  presumption  of  law  that  its  in- 
juries were  occasioned  by  the  running  of  the  trains.  In  such 
a  case,  to  raise  the  statutory  presumption  of  negligence 
against  the  company,  there  must  be  evidence  to  show  that 
the  injury  was  occasioned  by  the  trains  of  the  company. 
Railway  Co.  v.  Hagan,  42  Ark.  126,  19  Am.  &  Eng.  E.  Cas. 
446 ;  Eailway  Co.  p.  Sageley,  56  Ark.  551. 

When  an  animal  found  wounded  on  the  right  of  way  of  a 
railway  company  is  afterwards  shot  by  an  employe  of  such 
company,  this  raises  no  presumption  of  law  that  the  animal 
was  wounded  by  the  trains  of  the  company.     If,  in 
any  event,  it  could  be  said  that  such  shooting  was  ^/J!?™'**^**" 
competent  to  go  to  the  jury,  as  a  circumstance  |„Ib. 
tending  to  throw  light  on  the  question  of   what 
was  the  cau^e  of  the  injury  to  the  mule,  still,  it  would  not  be 
proper  for  the  court  to  tell  the  jury  that  such  an  act  shifted 
the  burden  of  proof  from  the  plaintiff  to  the  defendant ;  for, 
even  if  competent,  it  would  only  be  a  circumstance  for  the 
jury  to  consider  in  connection  with  the  other  circumstances 
in  the  case.     But  there  is  nothing  to  show  that,  in  shooting 
the  mule,  the  section  hand  was  acting  as  the  agent  of  the 
railroad  company.     So  far  as  the  proof  discloses,  this  fore- 
man and  his  men  had  no  power  to  affect  the  railway  company 
by  their  acts  or  admissions  in  regard  to  the  injury  to  the 
mule.     It  was  not  within  the  scope  of  their  apparent  authority 
to  do  so. 

We  think  that  the  shooting  of  this  mule  had  no  proper 
bearing  on  the  question  of  what  was  the  cause  of  the  original 
injury  to  it,  and  that  the  court  erred  in  so  instructing  the 
jury. 

The  judgment  is  therefore  reversed,  and  the  cause  remanded 
for  a  new  trial. 

BuNN,  C.  J.,  being  absent,  did  not  participate. 
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Mathews 

V. 

St.  Louis  &  San  Francisco  R.  Ca 

(121  MUsouri,  298.) 

Constitutionality  of  Act  of  March  31, 1887-  Imposing  on  Railroad  Com- 
panies Absolute  Liability  for  Damages  Caused  by  Escape  of  Fire  from  their 
Locomotives— Impairment  of  Obligation  of  Contract. — The  act  approved 
Marcli  31,  1887  (iiev.  Stat.  1881),  §  2615),  imposing  on  railroad  companies 
an  absolute  liability  for  damages  to  property  from  fires  communicated  by 
their  locomotives,  is  not  uncoustitutiunal  because  impairing,  by  subjecting 
to  an  increased  burden,  the  rights  given  to  it  by  a  charter  previously 
granted  authorizing  it  to  propel  its  cars  by  steam. 

Same— Denial  of  Equal  Protection  of  the  Laws. — ^Neither  is  the  act  un> 
constitutional  because  denying  to  railroad  companies  the  equal  protection 
of  the  laws. 

Same— Deprivation  of  Property  Without  Due  Process  of  Law. — Nor  be- 
cause depriving  such  corporations  of  their  property  without  due  process  of 
law. 

Relief  of  Company  from  Statutory  Liability  by  Proof  of  Diligence  and 
Care. — Since  the  statute  makes  the  companies  absolutely  liable  for  injuries 
resulting  from  fire  communicated  by  their  engines,  proof  of  diligence  and 
care  on  the  part  of  a  company  will  not  release  it  from  liability. 

Non-insurable  Nature  of  Property  Destroyed  as  Defeating  Right  of  Owner 
to  Recover. — The  statute  gives  to  railroad  companies  an  insurable  interest 
in  property  along  their  lines  of  road.  Held,  that  the  fact  that  the  property 
destroyed  was  not  of  an  insurable  nature  would  not  defeat  the  right  of  the 
owner  thereof  to  recover  for  its  destruction. 

Contributory  Negligence  of  Owner  of  Destroyed  Property — Allowing 
Dried  Weeds  to  Remain  on  Land  Adjoining  Company's  Right  of  Way.  — 
The  fact  that  the  person  who  suffered  injury  by  fire,  communicated  by  the 
engines  of  the  defendant  company,  allowed  dried  weeds  to  remain  on  his 
jand  adjoining  the  right  of  way  of  the  company,  will  not  constitute  such 
contributory  negligence  as  will  defeat  or  lessen  a  recovery  by  him. 

Degree  of  Contributory  Negligence,  which  will  Defeat  Recovery. — Since 
the  statute  makes  railroad  companies  insurers  against  fires  set  out  by  their 
engines,  contributory  negligence  short  of  fraud  wMl  not  furnish  any  defense 
to  the  action. 

Abatement  of  Recovery  to  Extent  of  Insurance  Moneys  Received  by  Owner 
of  Property  Destroyed. — The  fact  that  the  statute  allows  railroad  companies 
to  insure  property  along  the  lines  of  their  road  against  loss  by  fires  set  by 
them,  will  not  give  to  a  company  which  has  failed  to  insure  property  so  de- 
stroyed the  right  to  an  abatement  of  the  recovery  against  it  by  the  owner 
of  such  property,  to  the  extent  of  the  insuiance  money  which  the  owner 
has  received. 

Effect  of  Allowance  of  Claim  to  Owner  of  Property  Destroyed,  in  Pro- 
ceedings to  Condemn  Right  of  Way,  for  "  Damage  of  Fire  for  ail  Time  la 
Come." — The  fact  that,  in  proceedings  bj  the  company  to  condemn  a  right 
of  way  through  plaintiff^s  land,  compensation  was  claimed  and  allowed  for 
'-  damage  of  fire  for  all  time  to  come,  will  not  constitute  a  defcu^c  on  th& 
part  oi  the  company  to  an  action  against  it  under  the  statute. 
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App£AL  from  St.  Louis  circuit  court. 

Statement  by  Gantt,  J. : 

This  is  an  action  for  damages  caused  by  the  destruction 
and  injury  to  plaintiff's  property,  a  suburban  resi- 
dence  and  grounds  near  the  city  of  St.  Louis,  in  St.        *^ 
Louis  county,  by  fire  alleged  to  have  been  set  out  by  an  en- 
gine operated  by  the  defendant  on  its  railroad. 

The  petition  contains  two  counts :  the  first  being  an  action 
at  common  law,  charging  "  that  on  the  9th  day  of  August,  1887, 
and  for  a  long  time  prior  thereto,  defendant  negligently  suf- 
fered a  large  amount  of  dry  grass,  weeds,  and  rubbish  to  ac- 
cumulate and  remain  upon  and  along  its  railway  and  right  of 
way  adjoining  the  land  of  the  plaintiff,  and  used  and  employed 
in  operating  said  railway  locomotive  engines  and  other  ma- 
chinery that  were  improperly  and  negligently  constructed,  so 
that  sparks  of  fire  could  and  did  needlessly  escape  said  en- 
gine,'' and  that  by  reason  of  such  negligence  fire  was  com- 
municated to  said  dry  grass,  weeds,  and  rubbish,  and  extended 
to  plaintiff's  land,  and  destroyed  a  dwelling-house,  barn,  out- 
buildings, personal  property  therein,  trees,  and  shrubbery,  of 
the  value  of  $30,000,  for  which  judgment  is  prayed. 

The  second  count  is  based  upon  the  statute  (Bev.  St.  1889, 
§  2615),  and  charges  that  the  defendant  owned  and  operated  & 
railroad  adjoining  plaintiff's  land,  "  having  locomotive  engines 
in  use  on  the  same;  and  on  said  9th  day  of  August,  1887,  fire 
was  communicated  from  a  locomotive  engin6  then  in  use  upon 
said  railroad,  owned  and  operated  by  defendant  as  aforesaid, 
to  plaintiff's  property  on  his  said  land;"  and  then  avers  the 
destruction  of  the  same  property,  of  the  same  value  as 
charged  in  the  first  count,  and  avers  damages  in,  and  prays 
judgment  for,  the  same  amount. 

The  answer  admits  the  incorporation  of  defendant  and  the 
operation  of  the  line  of  railway  described  in  the  petition,  and 
the  use  of  locomotive  engines  thereon,  and  denies  generally 
every  other  allegation  in  the  petition,  and  then,  as  special  de- 
fenses to  each  count  of  the  petition,  avers : 

**  (1)  That  plaintiff  has  assigned  to  persons,  to  this  defend- 
ant unknown,  his  right  of  action  against  this  defendant,  if  any 
he  ever  had,  and  is  neither  a  necessary  nor  proper  party  plain- 
tiff  herein,  and  is  not  the  real  party  in  interest,  and  is  not, 
therefore,  entitled  to  maintain  or  prosecute  this  action. 

"  (2)  That  there  is  a  defect  of  plaintiff  in  this,  to  wit,  that 
the  Detroit  Fire  &  Marine  Insurance  Company,  the  Commer- 
cial Union  Insurance  Company,  and  the  Imperial  Fire  Insur- 
ance Company,  and  each  and  every  one  of  them,  are  parties  in 
interest  in  this  case,  and  are  necessary  parties  plaintiff  herein. 

61  A.  &  E.  R.  Cas.— 28 
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"  (3)  That,  on  the  date  and  at  the  time  in  the  petition  men- 
tioned, there  were  growing  and  standing  upon  the  property  in 
said  petition  described,  adjacent  to  and  continuous  from  the 
right  of  way  of  defendant  to  the  house,  shrubbery,  and  trees 
of  plaintiff  in  his  petition  described,  large  quantities  of  dry 
grass,  leaves,  weeds,  and  other  combustible  and  highly  inflam- 
mable matter,  which  were  carelessly  ^.nd  negligently  allowed 
to  grow  and  accumulate  upon  said  premises  by  and  with  the 
knowledge  and  consent  of  plaintiff ;  that  the  accumulation  of 
dry,  combustible,  and  highly  inflammable  matter  as  aforesaid 
had  been  carelessly  and  negligently  allowed  to  remain  upon 
said  premises  for  a  long  tim^  previous  to  the  9th  day  of 
August,  1887,  to  wit,  for  many  years ;  that  it  was  gross  negli- 
gence for  plaintiff  to  allow  said  dry  and  combustible  matter 
to  accumulate  and  remain  upon  his  said  premises  without 
taking  precautions  to  prevent  the  spread  of  Are  which  might 
accidentally  be  set  upon  the  right  of  way  of  defendant  rail- 
way company,  or  which  might  accidentally  escape  from  pass- 
ing engines,  which  said  negligence  of  plaintiff  did  proximately 
and  directly  contribute  to.  the  injuries  of  which  he  complains. 

"  (4)  That  the  said  dwelling-house,  barn,  and  outbuildings 
in  the  petition  described  were  on  the  9th  day  of  August,  1887, 
insured  in  certain  insurance  companies  named  in  the  answer 
for  the  aggregate  sum  of  $10,000,  which,  as  defendant  avers, 
was  greatly  in  excess  of  the  real  value  of  said  dwelling-house, 
barn,  and  outbuildings ;  that  said  insurance  companies,  after 
the  Are  in  plaintiff's  petition  alleged,  paid  to  said  plaintiff  the 
sum  of  $10,000  on  account  of  the  loss  sustained  by  reason  of 
the  burning  of  said  dwelling-house,  bam,  and  outbuildings  as 
aforesaid.  Wherefore  defendant  says  that  the  sum  so  paid 
by  the  said  insurance  companies  as  aforesaid  should  be  ap- 

Elied  pro  tanto  to  the  satisfaction  of  plaintiff's  claim,  if  any  he 
as,  which  defendant  denies." 

And  the  answer,  in  addition  to  the  above  counts,  which  are 
common  to  both  counts  of  the  petition,  contains  the  following 
counts,  which  are  addressed  to  the  second  count  of  the  peti- 
tion only : 

''  (5)  Defendant  avers  that  the  alleged  cause  of  action  set 
forth  in  the  second  count  of  the  petition  is  founded  on  an  act 
of  the  legislature  of  the  state  of  Missouri,  entitled  *  An  act  to 
establish  the  responsibilities  of  railroad  companies  and  per- 
sons owning  or  operating  railroads  for  damages  by  fire  com- 
municated by  locomotive  engines,'  approved  March  31,  1887. 
which  act  defendant  avers  is  illegal,  unconstitutional,  and 
void  in  that  it  seeks  to  deprive  the  defendai^t  of  its  property 
without  due  process  of  law,  and  is  contrary  to  the  provisions 
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of  section  30,  art.  2,  of  the  constitution  of  the  state  of  Mis- 
souri 

''  (6)  That  the  said  act  of  the  legislature  is  illegal,  unconsti- 
tutional, and  void,  in  that  it  denies  the  defendant  the  equal 
protection  of  the  law,  contrary  to  the  provisions  of  section  1^ 
art.  14,  of  the  amendments  to  the  constitution  of  the  United 
States ;  and  in  this  :  that  it  deprives  defendant  of  its  property 
without  due  process  of  law,  contrary  to  the  provisions  of  arti- 
cle 5  of  the  amendments  to  the  constitution  of  the  United 
States ;  and  in  this :  that  it  impairs  the  obligations  of  a  con- 
tract made  between  the  state  of  Missouri  and  defendant,  by  the 
terms  of  which  it  was  impliedly  agreed  that  said  defendant 
might  and  could  use  fire  for  the  purpose  of  generating  steam 
to  propel  locomotive  engines,  and  cars  attached  thereto,  and 
be  responsible  only  for  the  negligent  and  careless  use  thereof ; 
and  is  contrary  to  the  provisions  of  article  1,  §  10,  of  the  con- 
stitution of  the  United  States. 

"  (7)  That  heretofore,  to  wit,  on  the  1st  day  of  June,  a.d. 
1882,  the  plaintiff  was  the  owner  of  the  land  described  in  his 
petition,  and  also  of  a  certain  strip  of  land  along  and  adjacent 
to  the  west  side  of  said  tract,  100  fe%t  wide,  being  the  same 
strip  of  land  now  occupied  by  defendant's  roadbed  and  right 
of  way,  and  that  defendant  was  desirous  of  building  its  road 
upon  said  strip.  That  plaintiff  and  defendant  could  not  agree 
as  to  the  amount  of  compensation  to  *be  paid  to  plaintiff  for 
said  strip,  and  defendant  commenced  proceedings  in  the  cir- 
cuit court  of  St.  Louis  county  against  plaintiff,  the  object  and 
nature  of  which  was  to  condemn  a  right  of  way  upon  said  strip 
and  through  and  along  plaintiff's  said  land.  That  commission- 
ers were  duly  appointed  by  said  circuit  court  of  St.  Louis 
county,  before  whom  the  matter  of  compensation  of  plain- 
tiff was  to  be  heard,  and  before  whom  was  then  and  there 
pending,  among  other  things,  the  question  of  how  much  com- 
pensation plaintiff  should  receive  from  defendant :  first,  for 
actual  amount  of  ground  taken ;  second,  for  the  injury  to  the 
property  as  a  place  of  residence,  caused  by  running  the  road 
where  it  now  runs ;  third,  for  cutting  up  or  dividing  the  prop- 
erty then  owned  by  plaintiff  into  detached  portions ;  fourth,  for 
danger  of  fire  for  all  time  to  come.  That  thereafter,  to  wit,  on 
the  1st  day  of  July,  a.d.  1882,  the  said  matters  so  pending 
before  said  commissioners  were  all  compromised  and  settled 
between  plaintiff  and  defendant  upon  the  agreement  that  in 
consideration  of  all  of  said  matters  the  defendant  should  pay 
plaintiff  the  sum  of  nine  thousand  dollars,  in  full  payment, 
settlement,  accord,  and  satisfaction  of  said  right  of  way  and 
said  strip  of  land,  and  all  the  matters  and  things  so  pending  be- 
fore said  commissioners  as  aforesaid.    That  thereafter,  to  wit, 
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on  the  15th  day  of  July,  a.d.  1882,  defendant,  for  the  consid- 
eration aforesaid,  paid  to  said  Leonard  Mathews,  and  said 
Leonard  Mathews  received  from  the  defendant,  the  said  sum 
of  nine  thousand  dollars,  pursuant  to  and  in  compliance  with 
said  contract  and  agreement.  Wherefore  defendant  says  the 
plaintiff  ought  not  to  prosecute  or  maintain  said  cause  of  ac- 
tion in  said  second  count  set  out.'* 

The  replication  was  a  general  denial  of  all  new  matter  set 
up  in  the  answer. 

Upon  the  trial,  and  when  the  plaintiff  first  offered  testi- 
mony in  his  behalf,  the  defendant  objected  to  the  introduc- 
tion of  any  testimony  for  the  reasons  : 

"  (1)  That  the  petition  does  not  state  a  cause  of  action ; 

''  (2)  That,  in  the  first  count,  plaintiff  has  not  specificaUj 
pleaded ; 

"(3)  That  he  has  combined  two  causes  of  action  in  one 
count,  involving  different  rules  of  evidence,  and  different 
measures  of  damage ; 

"  (4)  That  the  law  on  which  the  second  count  is  based  is 
unconstitutional." 

These  objections  wert  overruled,  and  exceptions  duly  saved 
by  defendant,  and  thereupon  defendant  moved  the  court  to 
require  plaintiff  to  elect  between  the  two  counts  in  his  peti- 
tion, ''  because  the  measure  of  damages  in  the  alleged  causes 
of  action  set  forth  in  said  petition  are  totally  different,  and 
because  a  different,  and  not  the  same,  proof  is  required  to 
support  each  of  the  said  alleged  causes  of  action."  This  mo- 
tion was  by  the  court  overruled,  and  exception  duly  saved  by 
defendant. 

The  testimony  on  the  part  of  plaintiff  tended  to  show  that 
the  plaintiff  was  the  owner  of  a  piece  of  real  estate  lying  be- 
tween the  Pacific  Bailroad  on  tne  north,  and  the  St.  Louis 
&  San  •Francisco  Bail  way  on  the  south,  Holmes  avenue  on  the 
west,  and  the  property  of  Anderson  on  the  east ;  the  northern 
part  of  this  tract,  containing  about  Hi  acres,  and  Ipng  be- 
tween the  Pacific  Bailroad  and  Elliott  avenue,  was  called  the 
'*  Home  Place,"  and  was  bounded  by  osage  orange  hedges  on 
the  south,  east,  and  west.  This  home  place  had  been  im- 
proved and  planted  on  plans  prepared  by  a  landscape  gar- 
dener, and  contained  a  large  assortment  of  all  kinds  of  orna- 
mental trees,  shrubbery,  and  plants,  as  well  as  fruit  trees  and 
vines.  There  was  on  it  a  large  dwelling,  of  19  rooms, — the 
front  or  main  building  made  of  concrete,  and  the  rear  build- 
ing of  frame,  in  imitation  of  stone ;  also,  a  large  barn,  of  75 
feet  in  length  by  30  feet  in  width,  with  a  bowling  alley  there- 
in, and  a  cow-shed  attachment.  There  were  also  one  or  more 
outbuildings  of  no  very  considerable  value,  and  in  the  house. 
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barn,  and  bowling  alley  some  personal  property,  to  the 
amount  of  probably  two  or  three  hundred  dollars  in  value. 
As  is  generally  the  case,  the  testimony  as  to  the  value  of  this 
house  and  barn,  and  of  the  property  as  a  whole,  with  its  im- 
provements by  planting,  etc.,  was  conflicting ;  plaintiff's  wit- 
nesses patting  the  value  of  the  house  and  barn  alone  as  high 
as  $18,000,  and  the  value  of  the  shrubbery,  etc.,  destroyed,  as 
high  as  $6000. 

On  the  afternoon  of  August  9,  1887,  at  a  time  when  every- 
thing was  very  dry,  a  fire  started  along  the  railroad  track  and 
on  the  railroad  right  of  way  adjoining  plaintiff's  property,  and 
at  a  point  southeast  of  the  barn,  and  was  carried  by  a  south 
or  southeast  wind,  with  great  rapidity,  into  plaintiff's  prop- 
erty, set  fire  to  the  barn,  and  then  to  the  house  and  outbuild- 
ings, and  ran  pretty  much  over  the  whole  place,  destroying 
the  buildings,  and  much  the  larger  part  of  the  trees,  plants, 
shrubbery,  vines,  etc. 

Albert  B.  Chandler  testified :  He  was  at  home,  south  of  the 
railroad,  opposite  Mr.  Mathews'  place,  on  the  day  of  the 
fire.  It  started  near  where  Elliott  avenue  crosses  the  rail- 
road, and  swept  up  the  railroad  bank  there,  and  caught  the 
Matnews  barn,  and  burned  it  down,  and  the  shingles  flew 
from  the  barn,  and  burned  the  house.  After  the  fire,  he  went 
down,  and  saw  ashes  on  the  track,  and  saw  where  the  fire 
had  burned  up  the  bank.  He  stirred  the  ashes,  and  there 
were  a  few  coals.  When  he  first  observed  the  fire,  it  was 
going  up  the  railroad  bank. 

Samuel  K.  Harding  testified  that  on  the  9th  day  of  August, 
1887,  he  was  a  brakeman  in  the  employ  of  the*  defendant,  and 
on  that  day  was  braking  on  a  train  which  was  called  the 
**  Hoodlum,"  and  which  passed  plaintiff  s  place  about  2  o'clock 
in  the  afternoon,  and  when  it  passed  there  he  was  on  the  rear 
part  of  the  train,  and  saw  some  grass  on  fire  on  the  defend- 
ant's right  of  way,  opposite  the  Mathews  place,  about  six  or 
eight  feet  from  the  ends  of  the  ties,  on  the  bank  in  the  cut.  This 
lire  was  about  three  feet  across.  The  engine  gave  out  a  great 
many  sparks.  He  had  noticed  before  that  it  gave  out  sparks. 
He  had  been  running  on  that  train  since  the  1st  of  August. 

The  place  was  occupied  by  plaintiff  as  a  residence  up  to 
1880,  when  he  removed  to  St.  Louis,  leaving  a  man  named 
Cleary  in  charge  of  the  place.  Cleary  lived  in  the  back  part 
of  the  house,  and  took  care  of  the  place,  till  1883,  when  it  was 
rented  to  a  Mr.  Wright,  who  lived  there  until  September, 
1884,  from  which  time  until  the  fire  the  place  was  vacant, 
except  that  some  member  of  plaintiff's  family  would  go  out 
once  in  a  while,  and  sometimes  stay  all  night,  and  sometimes 
a  week  or  two. 
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After  the  fire,  plaintiff  sold  the  place  for  $9000.  There  was 
verdict  and  judgment  for  plaintiff  for  $11,000.  In  due  time, 
motions  for  new  trial  and  in  arrest  of  judgment  were  filed, 
heard,  and  overruled,  and  defendant  appealed  to  this  court. 

B,  £>.  jKenna,  for  appellant. 

John  G.  CharuUer,  for  respondent. 

Gantt,  P.J.  (after  the  foregoing  statement). — 1.  Among  the 
grounds  assigned  for  the  reversal  of  the  judgment  of  the  cir- 
cuit court  is  the  unconstitutionality  of  section  2615  of  the 
Be  vised  Statutes  of  1889  (Laws  1887,  p.  101),  which  is  as.  fol- 
lows :  "  Each  railroad  corporation  owning  or  op- 
c<mstiutfoD-  erating  a  railroad  in  this  state  shall  be  responsible 
iggy.  m  damages  to  every  person  and  corporation  whose 

property  may  be  injured  or  destroyed  by  fire  com- 
municated directly  or  indirectly  by  locomotive  engines  in  use 
upon  the  railroad  owned  or  operated  by  such  railroad  cor- 
poration, and  each  such  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  upon  the  route  of  the  rail- 
road owned  or  operated  by  it,  and  may  procure  insurance 
thereon  in  its  own  behalf  for  its  protection  against  such  dam- 
ages." It  is  argued  by  counsel  that  this  act  is  uncondtitu* 
tional  for  three  reasons :  "  It  impairs  the  obligation  of  a  con- 
tract ;  it  deprives  defendant  of  its  property  without  due  pro- 
cess of  law ;  it  denies  to  defendant  the  equal  protection  of 
the  laws."  The  defendant  is  a  railroad  corporation  organ- 
ized under  the  general  laws  of  this  state  on  the  10th  of  Sep- 
tember, 1875,  and  prior  to  the  passage  of  section  2615..  The 
contention  of  the  defendant  raises  a  question  of  prime  impor- 
'  tance,  and  has  received  our  most  careful  consideration. 

Does  section  2615  mpair  the  obligation  of  the  contract 
made  by  the  state  in  the  grant  of  defendant's  charter  ?  The 
claim  is  that  it  interferes  with  the  right  of  defendant,  granted 
in  the  sixth  paragraph  of  section  2543,  Bev.  St. 
'"ii**tr*"V  ^^^^*  ^  propel  its  cars  by  steam,  in  subjecting  it 
eoDtrlet!"  *  ^^  *^  increased  burden  or  liability,  for  fires  set  out 
by  its  locomotives.  Said  paragraph  is  as  follows : 
"  Sixth.  To  take  and  convey  persons  and  property  on  their 
railroad  by  the  power  or  force  of  steam  or  of  animals,  or  by 
any  mechanical  power,  and  to  receive  compensation  therefor.  * 
Defendant  insists  that  because  there  was  no  statute  in  force 
at  the  time  it  was  organized  which  would  render  it  liable  for 
damages  by  fire  in  the  absence  of  proof  or  presumption  that 
it  had  been  guilty  of  negligence  in  the  operation  of  its  trains, 
the  construction  of  its  engines,  or  the  care  of  its  right  of  way, 
and  because  the  decisions  of  this  court  prior  to  the  adoption 
of  this  section  had  never  held  it  liable  in  such  cases  save  for 
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negligence,  the  law  on  this  subject,  as  then  understood,  be- 
came  part  of  its  charter,  and  hence  inviolable,  under  the  con-, 
stitution  of  the  United  States.. 

It  is  wholly  unnecessary  to  review  the  decisions  which  sus- 
tain the  view  adopted  in  the  Dartmouth  College  Case, — that 
defendant's  charter  is  a  contract  between  it  and  the  state.  It 
has  been  uniformly  followed  by  this  court  This  ground  has 
been  gone  over  so  often,  and  this  limitation  so  thoroughly 
discussed,  that  nothing  new  can  be  said  on  the  subject.  Says 
Judge  Cooley,  in  his  great  work  on  Constitutional  Limita- 
tions (6th  Ed.,  c.  16,  pp.  707,  708):  "The  occasions  to  con- 
sider this  subject  in  its  bearings  upon  the  clause  of  the  con- 
stitution of  the  United  States  which  forbids  the  states  passing 
any  laws  impairing  the  obligation  of  contracts  have  been  fre- 
quent and  varied ;  and  it  has  been  held,  without  dissent,  that 
.'this  clause  does  not  so  far  remove  from  state  control  the 
rights  and  properties  which  ^epend  for  their  existence  or 
enforcement  upon  contracts  as  to  relieve  them  from  the  opera- 
tion of  such  general  regulations  for  the  good  government  of 
the  state  and  the  protection  of  the  rights  of  individuals  as 
may  be  deemed  important."  "  All  contracts  and  all  rights,  it 
is  declared,  are  subject  to  this  power ;  and  not  only  may  reg- 
ulations which  affect  them  be  established  by  the  state,  but  all 
such  regulations  must  be  subject  to  change  from  time  to  time 
as  the  general  well-being  of  the  community  may  require,  or 
as  the  circumstances  may  change,  or  as  experience  may  dem- 
onstrate the  necessity."  "  Perhaps  the  most  striking  illus- 
tration of  the  principle  here  stated  will  be  found  among  the 
judicial  decisions  which  have  held  that  the  rights  insured  to 
private  corporations  by  their  charters,  and  the  manner  of  their 
exercise,  are  subject  to  such  new  regulations  as  from  time  to 
time  may  be  made  by  the  state  with  a  view  to  the  public  pro- 
tection, health,  and  safety,  and  in  order  to  guard  properly  the 
rights  of  other  individuals  and  corporations.  Although  these 
charters  are  to  be  regarded  as  contracts,  and  the  rights  as- 
sured by  them  are  inviolable,  it  does  not  follow  that  these 
rights  are  at  once,  by  force  of  the  charter  contract,  removed 
from  the  sphere  of  state  regulations,  and  that  the  charter  im- 
plies an  undertaking  on  the  part  of  the  state  that  in  the  same 
way  in  which  their  exercise  is  permissible  at  first,  and  under 
the  regulations  then  existing,  and  those  only,  may  the  cor- 
porators continue  to  exercise  their  rights  while  the  artificial 
existence  continues."  "  The  obligation  of  the  contract  by  no 
means  extends  so  far ;  but  on  the  contrary  the  rights  and 
privileges  which  come  into  existence  under  it  are  placed  upon 
the  same  footing  with  other  legal  rights  and  privueges  of  the 
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citizen,  and  subject  in  like  manner  to  proper  rales  for  their 
due  regulation,  protection,  and  enjoyment." 

To  this  clear,  lucid  statement  of  the  rule  deduced  from  the 
decisions,  little  can  be  added,  save  to  point  out  the  various 
statutes  that  have  been  held  to  be  legitimate  exercise  of  the 
police  power  inherent  in  the  several  states,  which  cannot  be 
taken  from  them,  in  whole  or  in  part,  and  cannot  be  exercised 
by  congress. 

This  identical  question  was  before  this  court  in  Gorman  v. 
BaUroad  Co.,  26  Mo.  441.     That  was  an  action  to  recover  the 
value  of  three  head  of  cattle  killed  by  the  railroad  company. 
It  was  alleged  they  were  killed  at  a  point  on  the  road  where 
it  ran  through  inclosed  fields ;  that  defendant  had  failed  to 
erect  and  maintain  fences  as  required  by  law ;  that  the  cattle 
were  killed  by  reason  of  this  failure.     The  company  denied 
that  it  was  subject  to  the  law  of  1853,  requiring  railroad  com- 
panies to  fence  their  roads  where  they  passed  over  inclosed 
fields.    It  was  conceded  that  the  companjr's  charter  antedated 
the  act  of  1853,  and,  moreover,  that  the  legislature,  by  the  act 
of  March  1, 1851,  had  yielded  the  right  to  suspend  or  repeal 
its  charter.     Sess.  Acts  1851,  p.  270,  §  4     Judge  Soott  wrote 
the  opinion  of  the  court,  and  conceded  that  the  charter  was  a 
contract  between  the  state  and  the  company,  but  held,  not- 
withstanding, that  the  corporation,  like  natural  persons,  was 
subject  to  those  regulations  which  the  state  may  prescribe  for 
the  good  government  of  the  community.     He  says :  "  Where 
such  dangerous  and  powerful  agents   as  steam-engines  are 
brought  into  use,  there  should  be  a  power  in  the  legislature 
to  prescribe  such  reasonable  regulations  as  will  prevent  in- 
juries resulting  from  their  employment."     "  The  foresight  of 
man  is  not  competent  to  the  task  of  prescribing  in  a  charter 
all  the  regulations  which  time  may  show  to  be  necessary  for 
the  security  of  the  interests  of  the  people  of  the  state  against 
injuries  caused  by  the  introduction  of  new,  powerful,  and  dan- 
gerous agents  for  carrying  on  her  intercourse  and  commerce." 
''  The  charter  must  be  taken  subject  to  the  understanding 
that  in  its  operation,  affecting  the  interests  of  society,  it  will 
be,  like  individuals,  liable  to  be  controlled  by  such  reasonable 
enactments  as  may  be  dictated  by  a  sense  of  what  is  required 
for  the  preservation  of  the  persons,  lives,  and  property  of  the 
people,  such  enactments  not  cantravening  the  expressed  or 
plainly  implied  provisions  of  the  charter." 

He  cited  with  approval  the  case  of  Thorpfe  v.  Bailroad  Co., 
27  Vt  140,  in  which  Judge  Eedfield  firmly  and  ably  sustained 
the  power  of  the  state  legislature  to  impose  upon  existing  rail- 
road companies  the  duty  of  maintaining  fences,  and  to  con- 
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Struct  and  maintain  cattle-gnards,  as  clearly  within  the  police 
power  of  the  state. 

The  court  also  cited  with  approval  the  decision  of  the  su- 
preme judicial  court  of  Massachusetts  in  Lyman  v,  Bailroad 
Co.,  4  Gush.  288,  in  which  it  was  held  that  a  statute  ^*  making 
the  proprietors  of  railroads  responsible  for  injuries  by  fire 
communicated  from  their  locomotive  engines  applied  to  rail- 
roads established  before  as  well  as  since  its  passage,  and  ex- 
tends as  well  to  estates,  a  part  of  which  is  conveyed  b^  the 
owner,  as  to  those  of  which  a  part  is  taken  by  authority  of 
law  for  the  purposes  of  a  railroad."  This  statute  of  Massa- 
chusetts enacted  in  1840  was  the  first  to  render  the  railroad 
•companies  liable  for  fires  put  out  by  their  locomotives.  It  is 
important  to  note  that  the  point  was  made  in  this  first  case  that 
ihe  act  did  not  apply  to  charters  granted  before  its  passage, 
but  the  claim  was  denied,  the  court  saying  in  its  opinion  that 
the  act  was  **  one  of  those  general  remedial  acts  passed 
for  the  more  effectual  protection  of  property  against  the  haz- 
ards to  which  it  has  become  subject  by  the  introduction  of 
the  steam-engine."  "  The  right  to  use  the  parcel  of  land  ap- 
propriated to  a  railroad  does  not  deprive  the  legislature  of  the 
{)ower  to  enact  such  regulations  and  impose  such  liabilities 
or  injuries  suffered  from  the  mode  of  using  the  road  as  the 
occasion  and  circumstances  may  reasonably  justify."  This 
act  of  1840  has  again  and  again  been  held  valid,  and  enforced, 
by  the  supreme  court  of  Massachusetts,  and  its  constitution- 
ality never  seriously  questioned  since  the  first  case.  Hart  v. 
Bailroad  Co.,  13  Mete.  (Mass.)  99  ;  Boss  v.  Bailroad  Co.,  6 
Allen,  87 ;  Pierce  v,  Bailroad  Co.,  105  Mass.  199. 

The  Massachusetts  act  was  adopted  by  the  legislature  of 
Maine  in  1842,  and  sustained  by  the  supreme  court  of  Maine 
in  Chapman  v.  Bailroad  Co.,  37  Me.  92,  and  in  Pratt  v,  Bail- 
road Co.,  42  Me.  579,  as  binding  equally  upon  corporations 
whose  charters  were  granted  prior  to  its  enactment  as  to  those 
subsequently  organized.  The  act  was  adopted  bv  New  Hamp- 
shire as  early  as  1850,  and  enforced  by  its  highest  court,  in 
Hooksett  V.  Bailroad  Co.,  38  N.  H.  242.  It  became  the  law  of 
Iowa  in  1873  (Code,  1873,  §  1289),  and  received  a  most  careful 
consideration  by  tiie  supreme  court  of  that  state  in  Bode- 
macher  v.  Bailroad  Co.,  41  Iowa,  297,  and  its  constitutionality 
unanimously  affirmed,  as  a  valid  exercise  of  the  police  power 
of  the  state,  and  applied  as  well  to  a  company  incorporated 

Erior  to  the  enactment  as  to   one  subsequently  chartered. 
>rady  v.  Bailroad  Co.,  57  Iowa,  293,  14  Am.  &  Eng.  B.  Cas. 
130. 

The  state  of  Connecticut  also  adopted  the  Massachusetts 
statute,  in  effect,  in  1881.    The  constitutionality  of  the  statute 
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was  challenged  in  Grissell  v.  Bailroad  Co.,  54  Conn.  447,  and 
fully  sastained  by  the  sapreme  court  of  that  state. 

A  statute  similar  in  principle  was  upheld  by  the  supremo 
court  of  Colorado  in  Bail  way  Co.  v.  De  jBusk,  12  Colo.  294,  38 
Am.  &  Eng.  R  Cas.  321. 

In  Bailway  Co.  v.  McClelland,  25  111.  140,  an  act  rec^uiring 
all  railroads  that  were  open  for  use  to  be  fenced,  and  impos- 
ing a  penalty  for  noncompliance,  was  considered  ;  and  it  was 
held  constitutional,  the  court  saying:  ^'To  hold  otherwise 
would  be  to  say  that  the  legislature  might  create  an  imperium 
in  imperio" 

These  decisions  all  agree  that  subsequent  acts  imposing  the 
duty  to  fence,  and  affixing  penalties  for  a  failure,  are  clearly 
within  the  police  power  of  the  state,  subject  to 
e  power,  ^y ^j^  ^^^1  laws  are  enacted  in  this  state ;  and  yet 
those  acts  imposed  a  burden  and  cost  upon  the  roads,  not 
named  in  their  charter.  These  laws  require  the  companies, 
at  their  own  expense,  to  erect  and  maintain  these  fences  along 
their  roads.  They  are  sustained  on  the  ground  that  experi- 
ence demonstrated  that  the  operation  of  the  roads  with  steam- 
engines  resulted  in  great  loss  to  the  adjoining  owners,  in  the 
destruction  of  their  stock  lawfully  running  in  their  fields,  and 
was  liable  to  cause  loss  of  life,  by  wrecking  trains.  The 
damage  by  fires  set  out  by  trains  comes  within  the  same  rea- 
soning.  It  had  not  been  anticipated  to  what  extent  engines 
would  destroy  the  crops  and  property  along  the  road,  but 
when  it  was  demonstrated  that  it  was  a  common  occurrence ; 
that  the  company  had  the  right  to  run  its  trains  at  all  times 
of  day  and  night ;  and  that  the  injured  party  was  powerless, 
often,  to  show  negligence,  on  account  of  his  inability  to  show 
what  particular  train  had  set  out  the  fire,  or  the  particular 
cause  of  the  tire ;  and  because  the  owner  was  entirely  innocent, 
in  the  premises,  of  any  negligence,-it  was  determined  by  the 
legislature  that,  when  one  of  two  innocent  parties  must  suffer, 
the  one  who  operated  the  dangerous  agency  should  suffer  the 
loss.  Notwithstanding  the  great  weight  of  authority  that 
such  an  act  is  within  the  police  power  of  the  state,  the  de- 
fendant challenges  it  here.  We  are,  however,  not  impressed 
with  its  reasons  to  the  contrary.  If  the  state  is  powerless  to 
protect  its  citizens  from  the  ravages  of  fires  set  out  by  agen- 
cies created  by  itself,  then  it  fails  to  meet  one  of  the  essen* 
tials  of  a  good  government.  Certainly,  it  fails  in  the  protec- 
tion of  property. 

The  argument  of  the  defendant,  reduced  to  its  last  analysis, 
is  this :  The  state  authorized  the  railroad  companies  to  pro- 
pel cars  by  steam.  To  generate  steam  they  are  compelled  to 
use  fire.    Therefore,  they  can  lawfully  use  fire,  and,  as  they 
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are  pursuing  a  lawful  business,  they  are  only  liable  for  negli- 
gence  in,  its  operation,  and  when,  in  a  given  case,  they  can 
demonstrai?d  they  are  guilty  of  no  negligence,  then  they  can- 
not be  made  liable. 

To  this  the  citizen  answers :  "  I  also  own  my  land  lawfully. 
I  have  the  right  to  grow  my  crops,  and  erect  buildings  on  it, 
at  any  place  I  choose.  I  did  not  set  in  motion  any  dangerous 
machinery.  You  say  you  are  guiltless  of  negligence.  It  re- 
sults, then,  that  the  state,  which  owes  me  protection  to  my 
property  from  others,  has  chartered  an  agency  which,  be  it 
ever  so  careful  and  cautions  and  prudent,  inevitably  destroys 
my  property,  and  yet  denies  me  all  redress.  The  state  has  no 
right  to  take  or  damage  my  property  without  just  compensa- 
tion." But,  what  the  state  cannot  ao  directly,  it  attempts  to 
do  indirectly,  through  the  charters  granted  to  railroads,  if  de- 
fendant's contention  be  true.  When  it  was  demonstrated  that 
although  the  railroads  exercised  every  precaution  in  the  con- 
struction of  their  engines,  the  choice  of  their  operatives,  and 
clearing  their  rights  of  way  of  all  combustibles,  still  fire  was 
emitted  from  their  engines,  and  the  citizen's  property  burned 
notwithstanding  his  efforts  to  extinguish  it,  and  notwithstanding 
he  had  in  no  way  contributed  to  setting  it  out,  it  is  perfectly 
competent  for  the  state  to  require  the  company  who  set  out 
the  fire  to  pay  his  damages.  He  is  as  mucn  entitled  to  pro- 
tection from  fire  set  out  by  engines  as  he  is  against  the  killing 
of  his  stock  by  those  engines.  Neither  of  these  remedies  was 
foreseen  as  necessary  when  the  charters  were  granted,  but  ex- 
perience has  shown  both  are  now  necessary  for  the  protection 
of  the  citizen ;  and  the  organic  law  of  the  state  prescribed, 
before  defendant  obtained  its  charter,  that  "the  exercise  of 
the  police  power  of  the  state  shall  never  be  abridged,  or  so 
construed  as  to  permit  corporations  to  conduct  their  ^business 
in  such  manner  as  to  infringe  the  equal  rights  of  individuals, 
or  the  general  well  being  of  the  state."     Const.  Mo.  art.  12, 

Let  it  be  conceded,  for  it  is  true,  that,  prior  to  the  enact- 
ment of  section  2615,  by  the  decisions  of  this  and  other  courts, 
defendant  was  only  liable  for  negligence  in  setting  out  fire. 
Is  it  to  be  concluded  that  the  legislature  is  powerless  to  enact 
laws  which  will  give  ample  protection  to  citizens  against  fires  ? 
Most  certainly  not.  Fire,  as  one  of  the  most  dangerous  ele- 
ments, has  ever  been  the  subject  of  legislative  control.  It 
ought  not  to  excite  surprise  among  a  people,  the  great  body 
of  whose  laws  had  their  origin  in  England,  that  those  who  set 
out  fires  which  destroy  the  property  of  others  should  be  held 
absolutely  responsible  for  them.  Such  was  the  ancient  com- 
mon law,  before  any  statutes  were  enacted.     "If  my  fibre,  by 
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misfortane,  burns  the  ^oodsof  another  man,  h^  shall  have  his 
action  on  the  case  against  me.  If  a  fire  breaks  out  suddenly 
in  my  house,  I  not  knowing  it,  and  it  burns  my  goods,  and 
also  my  neighbor's  house,  he  shall  have  his  action  on  the  case 
against  me.  So  if  the  fire  is  caused  by  a  servant  or  a  guest, 
or  any  person  who  entered  the  house  with  my  consent ;  but 
otherwise  if  it  is  caused  by  a  stranger,  who  entered  the  house 
against  my  will."  Bolle,  Abr.  Action  on  the  Case,  B.  tit. 
"  Fire."  Under  ordinary  circumstances,  this  was  thought  to 
be  a  harsh  rule,  and  it  was  not  generally  adopted  by  the 
courts  of  the  several  states ;  but  the  question  we  are  discuss- 
ing is  not  what  the  courts  have  generally  regarded  as  the  rea- 
sonable rule,  but  what  is  the  power  of  the  lawmaking  power 
to  adopt  as  a  correct  one  ?  In  considering  it,  the  dangerous 
character  of  fire  must  be  kept  in  mind.  Many  laws  have  been 
sustained  which  were  enacted  to  prevent  destruction  of  prop- 
erty by  fire,  which  at  first  blush  seemed  arbitrary,  and  in- 
fringing on  natural  right.  Thus,  the  owner  of  a  lot  in  a  city 
may  desire  to  build  a  frame  or  wooden  building  upon  it,  but 
the  municipal  corporation  may  establish  fire  limits,  and  pre- 
vent the  building  of  wooden  buildings.  City  of  Charleston  v. 
Reed,  27  W.  Va.  681 ;  King  v.  Davenport,  98  111.  305 ;  Knox- 
ville  Corp.  v.  Bird,  12  Lea,  121. 

Counsel,  in  his  brief,  with  great  earnestness,  insists  that 
'*  no  law  can  be  sustained  as  a  police  regulation  which  im- 
poses a  penalty  or  confers  an  action  for  doing  that  which  has 
never  been  declared  unlawful,  and  which,  on  the  contrary,  is 
made  legal."  But  has  noi  counsel  gone  too  far  in  his  assump- 
tion ?  Is  there  anything  in  defendant's  charter  that  exoner- 
ates it  from  damage  by  fire  it  may  set  out,  or  permits  it  to 
destroy  with  impunity?  If  there  is,  would  not  the  charter 
itself  be  liable  to  the  charge  of  unconstitutionality?  Bailroad 
Co.  V.  Dick,  9  Ind.  433.  The  right  to  use  steam  is  granted, 
but  it  is  granted  subject  to  the  right  of  the  state  to  render  the 
company  liable  for  damages  it  may  do  in  the  use. 

The  position  of  the  defendant  is  that  the  law  of  the  state 
permitting  it  to  use  steam  in  the  operation  of  its  trains  is  a 
protection  from  liability  for  fire  set  out  by  its  engines,  pro- 
vided it  is  guilty  of  no  negligence ;  and  he  invokes  the  prin- 
ciple  that  what  the  law  authorizes  cannot  be  a  nuisance, 
although  it  may  result  in  damages  to  individual  rights  or 
property.  That  there  are  cases  where  corporations  acting  in 
the  performance  of  a  public  duty  imposed  upon  them  by  the 
legislature,  or  in  the  exercise  of  a  right  conferred  by  law,  and 
where  persons  appointed  or  authorized  by  law  to  perform  a 
public  duty  or  to  do  acts  of  a  public  character,  are  not 
responsible  for  consequential  damages,  if  they  act  within 
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their  jurisdiction,  and  are  guilty  of  no  negligence  or  want  of 
care,  is  certainly  true.  The  cases  sustaining  this  rule  will 
generally  be  found  to  be  those  where  municipal  corporations 
were  engaged  in  grading  and  improving  public  streets  or  high- 
ways, or  where  the  act  causing  the  injury  was  done  by  a  cor- 
poration in  the  construction  of  its  works  upon  property  acquired 
under  the  power  of  eminent  domain.  Transportation  Co.  v. 
Chicago,  99  U.  S.  635 ;  Uline  v.  Eailroad  Co.,  101  N.  Y.  98,  23 
Am.  &  Eng.  E.  Cas.  3 ;  Conklin  v.  Eailway  Co.,  102  N.  T.  107, 
26  Am.  &  Eng.  E.  Cas.  365  ;  Cooley,  Const.  Lim.  (5th  Ed.)  671: 

But  there  is  another  rule  of  law,  that  has  passed  into  a 
canon  of  construction,  and  of  great  utility  in  these  daj^s,  when 
nearly  all  the  business  affairs  of  the  country  are  carried  on 
•under  corporate  authority,  and  it  is  this :  That  "  in  the  con- 
struction of  grants  by  the  legislature,  whether  public  or  pri- 
vate, only  such  rights  and  powers  can  be  exercised  under 
them  as  are  clearly  comprehended  within  the  words  of  the 
act,  or  derived  therefrom  by  necessary  implication,  regard 
being  had  to  the  object  of  the  grant"  Carroll  v.  Campbell, 
108  Mo.  550 ;  Fanning  v.  Gregoire,  16  How.  534 ;  Minturn  v. 
Larue,  23  How.  435.  "  And  the  rule  is  now  established  that 
the  statutory  authority  which  will  justify  an  injury  to  private 
property  and  afford  immunity  for  acts  which  would  otherwise 
be  a  nuisance,  must  be  express,  or  must  be  a  clear  and  un- 
questionable implication  from  powers  expressly  conferred, 
and  it  must  appear  that  the  legislature  contemplated  the 
doing  of  the  very  act  which  occasioned  the  injury."  Bohan 
V.  Gas-light  Co.,  122  N.  T.  18 ;  Cogswell  v.  Eailroad  Co.,  103 
N.  Y.  10,  27  Am.  &  Eng.  E.  Cas.  376 ;  Baltimore  &  P.  E.  Co. 
V,  Fifth  Baptist  Church,  108  U.  S.  317, 11  Am.  &  Eng.  B.  Cas. 
15 ;  Hill  V.  Managers,  4  Q.  B.  Div.  433,  6  App.  Cas.  213. 

In  the  case  last  cited,  Lord  Watson  said :  "When  the  terms 
of  the  statute  are  not  imperative,  but  permissive ;  when  it  is 
left  to  the  discretion  of  the  persons  empowered  to  determine 
whether  the  general  powers  committed  to  them  shall  be  put 
to  execution  or  not, — I  think  the  fair  inference  is  that  the 
legislature  intended  that  discretion  to  be  exercised  in  strict 
conformity  with  private  rights,  and  did  not  intend  to  confer 
license  to  commit  nuisance  in  any  place  which  might  be 
selected," 

It  may  be  remarked  that  in  the  grant  to  defendant  it  is  no- 
where imperatively  required  and  compelled,  as  argued  by  its 
counsel,  to  use  steam.  Its  charter  permits  it  ''to  convey 
persons  by  the  force  of  steam  or  animals,  or  by  any  mechani- 
cal power."  To  charge  that  the  legislature  ever  intended,  bv 
this  grant,  to  authorize  defendant  to  destroy  the  property  of 
the  adjoining  landowners  by  the  use  of  fire,  and  deny  them 
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redress  therefor  according  to  well-settled  principles  of  the 
common  law,  as  evidenced  by  numerous  aecisions  both  in 
England  and  in  the  highest  courts  of  this  country,  would  be 
an  imputation  upon  their  sense  of  justice,  and  contrary  to  the 
ordinary  rules  of  construction  of  such  grants.  No  good 
reason  can  be  shown,  in  my  opinion,  why  the  companies  or- 
ganized under  this  act  should  not  be  liable  for  the  damage 
occasioned  by  their  use  of  highly  dangerous  machinery ;  but 
most  certainly  the  hands  of  all  subsequent  legislatures  have 
not  been  so  securely  tied  that  they  may  not  adopt  a  just  and 
equitable  rule  in  such  cases,  and  not  be  charged  with  impair, 
ing  the  obligation  of  the  state's  contract  with  the  railroad 
companies  organized  under  the  general  law.  Although  the 
decisions  of  this  court  only  held  landowners  liable  for  fire  sef^ 
out  by  negligence,  when  this  charter  was  granted,  still  there 
is  nothing  in  the  state  or  federal  constitutions  that  can  restrict 
the  state  to  those  regulations,  and  those  only,  existing  at  the 
time  ;  but  it  has  the  right,  in  order  to  guard  the  property  of 
its  citizens  along  these  roads,  to  adopt  new  regulations  from 
time  to  time,  as  the  necessity  may  require.  The  state  has, 
and  can  have,  no  higher  function  than  the  duty  to  provide 
for  the  safety  of  its  citizens  and  their  property.  All  laws  and 
and  all  charters  are  passed  subject  to  this  duty,  wherever  it 
may  arise. 

Having  come  to  the  conclusion  that  this  section  in  no  wise 

impairs  the  obligation  of  the  contract  made  in  defendant's 

charter,  we  are  brought  to  the  next  contention, — 

Benuioreqvai  ^]^^^  defendant  is  deprived  of  the  equal  protection 

proteetloD  of  •  . ,       i  i  x- 

the  uw».         ot  the  law. 

That  the  statute  is  not  open  to  this  serious 
charge,  we  thiuk  is  clear.  Defendant  is  brought  into  the 
same  courts  that  are  provided  for  other  corporations  and 
natural  persons,  upon  the  same  process,  and  the  plaintiff  is 
required  to  make  out  his  case  according  to  the  law  of  the 
laud.  If  it  could  be  shown  that  this  statute  imposes  a  burden 
upon  railroads  from  which  it  exempts  others  the  same  or  sim- 
ilar circumstances,  then  it  would  be  open  to  the  criticism  that 
it  deprived  the  railroads  of  the  equal  protection  of  the  law. 
But  if  the  circumstances  are  different :  if  no  other  person, 
natural  or  artificial,  is  authorized  to  condemn  or  purchase  a 
narrow  strip  of  land  through  the  lands  of  others  on  its  route, 
and  to  run  trains  propelled  by  steam  over  its  road  at  all  times 
of  day  or  night,  and  at  all  seasons,  wet  or  dry,  and  using  en- 
gines that  scatter  fire  and  burn  property,  although  operated 
with  a  degree  of  care  that  amounts  to  "  faultlessness,"  all  for 
its  own  profit, — then  we  assert  that  the  statute  is  not  obnox- 
ious  to  tne  charge  of  denying  the  railroads  the  protection  it 
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accords  to  others.  So  long  as  the  state  imposes  this  duty 
upon  the  only  agency  that  has  like  powers,  and  creating  sim- 
ilar hazards,  it  cannot  be  charged  with  inequality  or  unjust 
discrimination.  This  is  a  familiar  rule  in  taxation,  where 
uniformity  and  equality  are  required  by  the  constitution. 
The  statute  applies  to  all  railroads  in  this  state, — a  class  of 
carriers  operating  133  railroads,  with  a  mileage  of  6125  miles, 
in  1890.  If  it  essayed  to  render  only  one  road  liable,  it  would 
be  open  to  the  objection ;  but,  as  it  is,  it  might  as  well 'be  said 
that  a  statute  regulating»the  practice  of  medicine,  or  peddlers, 
is  unconstitutional.  This  objection  was  overruled  in  Railway 
Co.  V.  Emmons,  56  Am.  &  Eng.  R.  Cas.  169,  149  U.  S.  364. 

The  example  cited  by  counsel  as  a  similar  case  is  that  of  a 
steamboat  operated  by  steam.  Nothing  could  well  be  more 
dissimilar  in  their  surroundings  than  a  railroad  and  a  steam- 
boat. The  one  is  propelled  upon  the  water,  upon  which  the 
sparks  from  its  smoke-stacks  fall,  and  are  instantly  extin- 
guished. The  other  runs  along  and  beside  fields  full  of 
grain,  dry  straw,  and  other  highly  combustible  material, 
upon  which  the  sparks  light,  and  cinders  are  blown,  at  places 
and  at  times  when  it  is  almost  impossible  for  the  owner 
to  be  present  and  guard  against  the  damages.  It  seems  to  us 
the  example  emphasizes  the  dangerous  exception  which  rail- 
roads constitute  to  all  other  persons  using  steam  as  a  means 
of  transportation. 

Finally,  is  it  unconstitutional  because  it  deprives  defendant 
of  its  property  "  without  due  process  of  law,"  or  in  defiance 
of  "  the  law  of  the  land  ?" 

"We  accept  Mr.  Webster's  definition  of  the  "law  of  the 
land  ?"  "  By  *  law  of  the  land '  is  most  clearly  intended  the 
general  law, — a  law  which  hears  before  it  con-  DepriT»tioB  of 
demns;  which  proceeds  upon  inquiry,  and  ren-  propertr  with- 
ders  judgment  only  after  trial.  The  meaning  is  oatdoeprocew 
that  every  citizen  shall  hold  his  life,  liberty,  ®''*^' 
property,  and  immunities  under  the  protection  of  the  general 
rules  which  govern  society.  Everything  which  may  pass 
under  the  form  of  an  enactment  is  not,  therefore,  to  be  consid- 
ered the  law  of  the  land.  If  this  were  so,  acts  of  attainder, 
bills  of  pains  and  penalties,  acts  of  confiscation,  acts  reversing 
judgments,  and  acts  directly  transferring  one  man's  estate  to 
another, — legislative  judgments,  decrees,  and  forfeitures,  in  all 
possible  forms, — would  be  the  law  of  the  land."  "Such  a 
strange  construction  would  render  the  constitutional  pro- 
visions of  the  highest  importance  completely  inoperative  and 
void.  Judges  would  sit  to  execute  legislative  judgments  and 
decrees,  not  to  declare  the  law,  or  to  administer  the  justice  of 
the  country." 
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We  cheerfully  concede  that,  if  this  act  comes  within  this 
definition,  it  is  our  sworn  duty  to  declare  it  void  and  inoper- 
ative, notwithstanding  the  high  respect  we  have  and  owe  to 
the  legislative  and  executive  branches  of  our  government^ 
which  enacted  and  approved  this  act.  Let  us  subject  this 
statute  to  the  test. 

At  common  law,  if  a  person  use  a  highly  dangerous  ma- 
chine, he  must  do  so  at  the  peril  of  the  consequences,  if  it. 
cause  injury  to  others.  Fletcher  v.  Kylands,  L.  R.  1  Exch. 
265,  L.  K.  3  H.  L.  Cas.  330,  and  the  authorities  referred  to  in 
Com.  Dig.  tit.  "Action  on  the  Case  for  Negligence,"  A  6.  But. 
when  the  legislature  expressly  authorized  railroads  in  this 
state,  to  operate  and  propel  their  cars  by  locomotive  engines, 
it  was  ruled  by  our  courts  that  the  roads  were  only  liable  for 
negligence  in  setting  out  fire  upon  the  premises  of  adjoining 
owners  in  the  absence  of  specihc  legislation  to  the  contrary. 

And  here  lies  the  real  contention  of  defendant  in  this  case : 
It  is  that  it  is  not  competent  for  the  legislature  or  lawmaking 
power  to  attach  an  absolute  liability.  We  have  seen  that  at 
common  law  the  liability  for  fire  was  absolute.  In  Jones  v. 
Railway  Co.,  L.  R.  3  QB.  733,  Blackburn,  J.  said:  "The 
general  rule  of  the  common  law  is  correctly  given  in  Fletcher 
V,  Rylands,  L.  R.  1  Exch.  265-279,  a£Srmea  in  house  of  lords, 
L.  R.  3  H.  L.  Cas.  330, — that,  when  a  man  brings  or  uses  a. 
thing  of  a  dangerous  nature  on  his  own  land,  he  must  keep  it 
at  his  peril,  and  is  liable  for  the  consequences  if  it  escapes, 
and  does  injury  to  his  neighbor."  "  Here  the  defendants  were 
using  a  locomotive  engine,  with  no  express  parliamentary 
powers  making  lawful  that  use,  and  they  are,  therefore,  at. 
common  law,  bound  to  keep  the  engines  from  doing  injury ; 
and  if  the  sparks  escape,  and  cause  damage,  the  defendants 
are  liable  for  the  consequences,  though  no  actual  negligence 
be  shown  on  their  part.  It  took  acts  of  parliament  (6  Anne, 
c.  31,  and  14  Geo.  III.  c.  78)  in  England  to  repeal  this  absolute 
liability  for  fire  accidentally  set  out  on  one's  own  premises,  and 
extending  upon  his  adjoining  proprietor.  But,  if  parliament 
might  repeal,  it  might  also  re-enact.  By  Gen.  St  Conn.  1875, 
p.  489,  §  6,  one  who  kindles  a  fire  on  his  own  land  is  made 
liable  for  all  damages  it  may  do  if  it  runs  upon  the  land  of  an- 
other, and  proof  of  negligence  is  not  required.  A  similar 
statute  was  passed  in  Iowa,  and  sustained  in  Conn,  v.  May, 
36  Iowa,  241. 

When  the  legislature  passed  the  general  railroad  act  giving 
them  the  right  to  use  steam,  had  it  also  annexed  as  a  condi- 
tion that  the  railroad  should  be  absolutely  liable  for  all  dam- 
ages they  might  cause  by  fire  set  out  by  them,  would  any  one 
have  questioned  its  power  to  do  so  ?     Had  it  been  done  then^ 
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would  it  not  have  been  a  valid  exercise  of  its  police  power  ? 
No  violation  of  the  obligation  of  the  contract  could  be  charged 
in  that  case,  and,  if  it  be  a  valid  exercise  of  police  power,  all 
the  authorities,  and  defendant's  counsel,  agree  that  the  state 
is  not  restricted  from  asserting  it  by  reason  of  the  prior  grant 
of  the  charter,  for  all  charters  are  subject  to  it. 

Does  it,  then,  contravene  natural  right  ?  Is  it  open  to  the 
indictment  preferred  by  defendant, — that  it  arbitrarily  takes 
its  property,  and  confers  it  upon  another,  without  a  hearing 
or  consideration  ?  We  have  seen  that  it  was  the  ancient  com- 
mon law  that  the  owner  was  liable  for  fire  escaping  from  his 
own  premises,  whether  negligent  or  not,  and  that  diflFerent 
states  in  the  Union  have  re-enacted  the  old  common  law,  by 
which  the  owner  is  now  absolutely  liable  for  damage  by  fire  put 
out  on  his  own  premises.  Looking  for  the  reason  underlying 
the  ancient  rule  of  law,  we  find  that  it  had  its  origin  in  the 
dangerous  character  of  fire,  and  that  whosoever  put  this  dan- 
gerous agency  in  motion  was  rightfully  required  to  see  that  it 
did  no  harm ;  that  while  it  was  an  elementary  principle  that 
every  individual  is  entitled  to  the  undisturbed  possession  and 
lawful  enjoyment  of  his  own  property,  the  mode  of  enjoy- 
ment was  necessarily  limited  by  the  rights  of  others,  other- 
wise it  might  result  in  the  destruction  of  their  rights  alto- 
gether. Hence  the  maxim,  "  Sic  utere  tuo  non  laedas  alienumJ* 
So  that  while  it  has  been  generally  held  that  one  is  only  liable 
for  negligence,  in  the  prosecution  of  a  lawful  business,  noth- 
ing is  more  firmly  settled  than  that  a  man  cannot  erect  a 
nuisance  or  employ  dangerous  agencies,  to  the  annoyance  of  an 
adjoining  proprietor,  even  for  the  purposes  of  a  lawful  trade ; 
and  it  was  an  old  common-law  maxim  that,  where  one  of  two 
innocent  persons  must  suffer  loss  from  an  act  done,  it  is  just 
that  it  should  fall  on  the  one  who  occasioned  the  injury, 
rather  than  upon  the  one  who  had  no  agency  in  producing 
the  damage. 

Counsel  for  defendant,  in  his  earnest  denunciation  of  the 
act  as  violative  of  every  principle  of  justice,  and  indefensible 
as  a  police  regulation,  says :  '*!But  we  are  not  aware  that  this 
principle  of  ^Sic  utere,'  etc.,  has  ever  been  extended  so  far  as 
to  make  a  man  liable  for  the  lawful  and  careful  use  of  his 
own  property." 

In  Hay  v.  Cohoes  Co.,  2  N.  Y.  159,  the  court  of  appeals  of 
ITew  York  had  this  case  before  it :  The  defendant  was  a  cor- 
poration chartered  by  the  legislature,  and  authorized  to  con- 
struct a  canal.  In  the  construction  of  the  canal,  they  resorted 
to  blasting,  and  threw  stone^^ravel,  and  slate  upon  the  house 
and  premises  of  plaintiff.  He  brought  his  action  without  al- 
leging  negligence.  The  defendant  moved  for  a  nonsuit,  in- 
61  A.  &  E.  R.  Gas.— 1^ 
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sis  ting  that  it  was  necessary  both  to  aver  and  prove  negli- 
gence and  wantonness,  and  plaintiff  had  failed  to  do  either. 
The  trial  court  nonsuited  plaintiff.  The  court  of  appeals  re- 
versed the  case,  saying :  "The  defendant  had  a  right  to  dig 
the  canal.  Plaintiff  had  a  right  to  the  undisturbed  possession 
of  his  property.  If  these  rights  conflict  the  former  must 
yield  to  the  latter  as  the  more  important  of  the  two,  since, 
upon  grounds  of  public  policy,  it  is  better  that  one  man 
should  surrender  a  particular  use  of  his  land  than  that  an- 
other should  be  deprived  of  the  use  of  his  altogether,  which 
might  be  the  consequence  of  the  privilege  of  the  former  should 
he  be  whollj'  unrestricted.'* 

In  Tremain  v.  Cohoes  Co.,  2  N.  Y.,  at  page  163,  the  defend- 
ants offered  to  prove  "  that  the  work  was  done  in  the  best 
and  most  careful  manner."  The  common-pleas  court  rejected 
it  as  irrelevant,  as  the  declaration  neither  averred  wilfulness 
nor  negligence.  The  court  of  appeals  sustained  the  common- 
pleas  court,  and  held  it  was  not  necessary  to  charge  or  prove 
negligence,  to  recover. 

In  McAndrevvs  v.  Collerd,  42  N.  J.  Law,  189,  these  two 
cases  in  New  York  were  reviewed  and  approved.  In  the  New 
Jersey  case,  the  Delaware,  Lackawanna  &  Western  Bailroad 
Company  was  authorized  by  its  charter  to  construct  a  tunnel 
through  Bergen  hill.  It  contracted  with  McAndrews  to  do 
the  work.  The  tunnel  was  driven  through  rock ;  was  begun 
in  1873,  and  finished  in  1877.  McAndrews  constructed  near 
the  eastern  end  of  the  tunnel,  and  within  the  limits  of  Jersej' 
City,  a  magazine  for  explosive  materials  which  he  used  for 
blasting.  In  1875,  at  night,  the  materials  exploded,  doing 
damage  to  property,  ana,  among  others,  injured  Collerd's 
houses.  In  a  suit  by  Collerd  for  damages,  it  was  held :  "  (1) 
That  the  legislative  authority  to  a  private  corporation  or  an 
individual  to  do  work  for  its  or  his  own  profit  does  not  in- 
clude authority  to  use,  at  whatever  hazard  to  the  persons  or 
property  of  others,  dangerous  materials,  even  though  they 
are  necessary  to  the  convenient  prosecution  of  the  work.  (2) 
They  will  be  liable  for  injury,  although  no  negligence  or  want 
of  skill  in  executing  the  work  is  proved,  and  liable  for  actual 
damages,  even  though  they  show  that  thej'  have  done  the 
work  in  the  most  careful  manner." 

In  Heeg  v,  Licht,  80  N.  Y.  579,  the  action  was  sustained 
upon  the  ground  that  the  manufacturing  and  storing  of  fire- 
works,  and  the  use  and  keeping  of  materials  of  a  dangerous 
and  explosive  character  for  that  purpose,  constituted  a  pri- 
vate nuisance,  for  which  the  defendant  was  liable  to  respond 
in  damages,  without  regard  to  the  question  whether  he  was 
chargeable  with  negligence  or  carelessness.    The  defendant 
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had  constructed  a  powder  magazine  upon  Iiis  premises,  witli 
the  usual  safeguards,  in  which  he  kept  stored  a  quantity  of 
powder,  which,  without  apparent  cause,  exploded  and  caused 
the  iujur3\  The  court  says:  "The  fact  that  the  magazine 
was  liable  to  such  a  contiugency,  which  could  not  be  guarded 
against  or  averted  by  the  greatest  degree  of  care  and  vigi- 
lance, evinces  its  dangerous  character,  and  might  in  some  lo- 
calities render  it  a  personal  nuisance.''  "In  such  case,  the 
rule  which  exonerates  a  party  engaged  in  a  lawful  business, 
when  free  from  negligence,  has  no  application."  It  is  signifi- 
cant that  the  argument  employed  by  the  court  in  that  case  to 
show  the  dangerous  character  of  the  magazine,  and  for  that 
reason  to  take  it  out  of  the  rule  that  exonerates  one  in  a  law- 
ful business  from  liability,  save  for  negligence,  is  identically 
the  same  used  by  defendant  in  this  case  to  escape  liability. 
It  admits  that  it  uses  fire  in  its  engines,  and  that  the  utmost 
care  cannot  and  does  not  prevent  its  destroying  the  proj^erty 
of  adjoining  proprietors,  and  yet  insists,  because  it  is  engaged 
in  a  lawful  business,  it  can  only  be  made  liable  save  for  negli- 
gence. See,  also,  Bohan  v.  Gaslight  Co.,  122  N.  Y.  18 ;  Pow- 
der Co.  V.  Tearney,  131  111.  322. 

We  think  it  is  clear  that,  upon  the  plainest  principles  of  jus- 
tice, it  ought  to  be  liable,  and  that  when  experience  demon- 
strated the  dangerous  character  of  the  locomotive  engine,  in 
setting  out  fire,  it  was  not  only  the  right,  but  the  manifest 
duty,  of  the  legislature,  to  hold  the  railroads  liable  for  fires 
set  out  by  them,  without  reference  to  whether  they  were 
guilty  of  negligence  or  not.  Nor  do  we  think  there  is  any 
force  in  the  argument  that  by  so  doing  their  property  is  ar- 
bitrarily taken  without  right.  The  right  to  compel  them  to 
respond  is  based  upon  their  use  of  a  dangerous  element,  and 
by  their  destruction  of  adjoining  proprietors'  property.  More- 
over, it  is  not  done  in  an  arbitrary  manner.  The  piaintift*  is 
required  to  show  to  a  jury  or  court  organized  as  in  any  other 
case  that  the  road  did  set  out  the  fire ;  that  it  did  destroy  his 
property ;  and  the  jury  must,  from  the  evidence,  determine 
the  amount  of  the  damage.  In  no  sense  is  it  a  finding  with- 
out a  hearing,  nor  are  the  essentials  to  a  recovery  based  upon 
unreasonable  or  untenable  grounds.  In  a  word,  he  is  sim})ly 
called  upon  to  respond  to  a  legal  duty  established  by  proofs. 
The  wrong  done  by  the  dangerous  agency  set  in  motion  by 
the  company,  and  under  its  control,  is  ample  consideration 
for  the  compensation  it  is  required  by  the  statute  to  make 
the  owner  whose  property  it  destroy. 

But,  were  it  without  compensation,  it  would  not  follow  that 
the  statute  would  be  void.  Many  instances  to  the  contrary 
were  enumerated  in  Boston  &  M.  B.  Co.  v,  York  County 
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Com'rs,  79  Me.  386,  in  wliicli  it  was  held  that  the  legislature 
might  lawfully  require  railroads  to  fence  their  tracks,  al- 
though the  act  was  subsequent  to  the  charter,  and  although 
it  imposed  a  burden  and  expense  on  the  company  not  exist- 
ing when  it  was  incorporated.  Emery,  J.,  says,  "  The  wide 
extent  of  the  police  power  can  be  illustrated  by  instances  of 
its  actual  exercise  without  direct  compensation."  Many  of 
these  instances  are  too  familiar  to  need  citations  of  author- 
ities. He  enumerates  those  cases  in  which  licenses  to  manu- 
facture liquor  have  been  recalled,  and  the  manufacture  pro- 
hibited, after  much  expenditure  by  the  licensees.  Beer  Co.'s 
Case,  97  U.  S.  33,  Lotteries  chartered  for  a  consideration 
paid  have  been  suj)pressed.  Stone's  Case,  101  U.  S.  814. 
The  various  inspection  laws,  by  which  dealers  are  required 
to  pay  the  inspection  fees.  Dealers  using  weights  and  meas- 
ures must  have  them  approved,  and  pay  tiie  approving  officer. 
The  blameless  suiBTerer  from  a  contagious  disease  is  often  com- 
pelled to  leave  home  and  friends,  and  bear  his  pain  in  some 
quarantine  hospital,  and  his  clothing  destroyea,  all  at  his 
own  expense.  The  right  of  municipalities  to  destroy  build- 
ings, to  prevent  spread  of  fire,  in  an  emergency.  The  owners 
of  theaters,  hotels,  and  other  public  buildings  are  required, 
at  their  own  expense,  to  provide  fire  escapes,  and  more  ample 
means  of  exit.  Steamboats  are  subject  to  inspection,  and 
must  pay  the  fees  therefor.  Bailroads  are  constantly  having 
imposed  upon  them  additional  duties  with  reference  to  safety 
of  persons  and  property.  New  inventions  in  brakes,  switches ; 
blocking  their  switches,  etc.  Pierce,  B.  B.  462,  463.  In  this 
state,  the  action  for  damages  in  case  of  death  was  given  after 
many  of  the  old  charters  were  granted,  which  must  have 
greatly  increased  the  cost  of  running  the  road  and  yet  Judge 
Scott  says  no  one  questioned  that  the  act  was  constitutional. 
2.  But  it  is  contended  by  the  appellant  that  the  legislature 
never  intended  to  make  the  fact  of  the  injury  anything  more 
Relief  from  ^^^T^  prtmo-facie  evidence  of  negligence;  that  the 
■utotory  lift-  circuit  court  erred  in  holding  that  proof  of  care 
i>nit7  by  proof  and  diligence  on  part  of  the  defendant  railroad 
Md  clr*"**  would  not  relieve  it  of  liability  under  the  statute. 
If  this  is  all  that  was  in  the  contemplation  of  the 
legislature,  it  was  a  work  of  supererogation,  because  it  has 
been  the  settled  law  of  decision  m  this  court  since  the  deter- 
mination in  Fitch  v.  Bailroad  Co.,  45  Mo.  322  (in  1870V  "  that, 
where  it  is  proved  that  the  property  was  destroyea  by  fire 
escaping  from  the  defendant's  engine,  a  primafacie  case  of 
negligence  is  made  out ;  that  the  burden  is  then  thrown  on 
defendant,  by  its  evidence,  to  rebut  the  presumption  of  neg- 
ligence by  showing  the  absence  of  negligence."    Coale  v.  Bail- 
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road  Co.,  60  Mo.  227;  Clemens  v.  Railroad  Co.,  53  Mo.  366; 
Handle  v.  Railroad  Co.,  65  Mo.  325 ;  Miller  v.  Railway  Co., 
90  Mo.  389,  29  Am,  &  Eng.  R.  Cas.  254. 

In  the  light  of  this  judicial  history,  and  of  the  history  of 
the  act  itself,  we  think  the  legislature  meant  more  than  this 
mere  prima/ade  liability.  Section  2615  is  a  rescript  of  the 
Massachusetts  act.  That  act  had  been  adopted  in  other  New 
England  states  and  in  Iowa,  and  a  construction  given  it  that 
rendered  the  railroad  companies  liable,  independent  of  the 
question  of  negligence,  for  damages  occasioned  by  fires  set 
out  by  them.  It  is  a  familiar  rule  of  construction  in  this  state 
that  when  the  legislature  enacts  a  statute  which  is  a  tran- 
script of  a  statute  of  another  state,  that  has  received  a  known 
judicial  construction  by  the  courts  of  that  state,  it  is  deemed 
that  our  legislature  adopted  that  construction  as  an  integral 
part  of  its  act.  State  v.  Macon  County  Court,  41  Mo.  453 ; 
Skouten  v.  Woods,  57  Mo.  380 ;  West  v.  McMuUen,  112  Mo. 
405 ;  Rodemacher  v.  Railroad  Co.,  41  Iowa,  297 ;  Grissell  v. 
Railroad  Co.,  54  Conn.  447 ;  Railway  Co.  v.  De  Busk,  12  Colo. 
294,  38  Am.  &  Eng.  R.  Cas.  321 ;  Hooksett  v.  Railroad  Co.,  38 
N.  H.  242 ;  Rowell  v.  Railroad  Co.,  57  N.  H.  132 ;  Lyman  v. 
Railroad  Corp.,  4  Cush.  288.  We  are  confirmed  in  our  views 
by  the  reasoning  of  the  learned  judge  in  Small  v.  Railroad 
Co.,  50  Iowa,  338.  He  shows  that  in  Iowa  the  court  had 
not,  previous  to  the  statute,  held  the  fact  of  the  fire  prima- 
facie  evidence  of  negligence,  and  the  language  of  the  statute  is 
made  the  turning  point.  Nothing,  however,  said  in  that  case, 
in  our  opinion,  destroys  the  force  of  Judge  Day's  decision  in 
Rodemacher  v.  Railroad  Co.,  41  Iowa,  297. 

3.  Appellant  complains  of  a  ruling  of  the  court  in  exclud- 
ing certain  evidence.  It  offered  to  prove  by  How- 
ard  Blossom,  an  insurance  agent,  that  trees,  shrubs,  ^^'Xt 
plants,  and  vines  were,  by  their  inherent  nature,  erty  destroyed 
not  susceptible  of  insurance,  and  it  was  impracti-  Mtffecting 
cable  from  a  business  standpoint,  to  insure  such  5'***  ®'  ^^'•' 
classes  of  property,  and  why  it  is  so  impracticable. 

Upon  objection  that  this  evidence  was  immaterial  and 
irrelevant,  the  court  excluded  it,  and  defendant  excepted.  It 
is  not  contended  by  defendant  that  "  trees,  shrubs,  plants, 
and  vines  "  are  not  property,  often  of  great  value,  and  that, 
as  such,  they  would  not  be  included  in  the  general  term 
"  property,"  used  in  the  statute,  but  it  urges  that  such  prop- 
erty is  not  insurable.  Its  offer  was  to  show  that  the  inherent 
nature  of  such  property  is  uninsurable.  The  act  under  con- 
sideration is  not  limited  to  any  specific  property.  It  is  broad 
enough  to  include  both  real  and  personal  property.  The 
statute  is  an  enabling  act.     By  its  terms  the  property  becomes 
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a  subject  of  insurance.  The  mere  fact  that  no  person  has  as 
yet  applied  for  insurance  upon  growing  timber  and  ornament- 
al shrubs  would  not  meet  the  case.  This  character  of  prop- 
erty is  of  inherent  value,  adds  greatly  to  the  value  of  realty, 
and  certainly  is  not  more  subject  to  change  than  ordinary 
personal  property,  which  is  clearly  insurable.  That  this 
class  of  property  is  subject  to  destruction  by  fire,  all  must 
admit,  and  no  valid  reason  appears  why  it  may  not  be  insured. 
We  take  it  that  it  is  not  an  open  question,  under  this  statute, 
and  no  error  was  committed  in  declining  to  hear  the  evidence 
oflFered.  The  judge  and  jury  would  be  as  competent  to  re- 
spond to  that  question  as  any  witness.  Such  property  was 
held  clearly  within  a  similar  statute  in  Maine,  and  insurable, 
in  Pratt  v,  Railroad  Co.,  42  Me.  579, — a  case  much  later  than 
that  cited  by  defendant  from  37  Me.  92,  and  following  Hart 
V.  Railroad  Co.,  13  Mete.  (Mass.),  99.  Chief  Justice  Bigelow, 
in  Eoss  V.  Railroad  Co.,  6  Allen,  37,  pointed  out  the  difficul- 
ties in  which  the  supreme  court  of  Mniue  has  become  involved 
by  attempting  to  confine  the  right  of  recovery  to  permanent 
property,  and  repudiated  any  such  limited  construction.  He 
maintained  that  the  statute  was  broad  enough  to  cover  every 
species  of  property,  and  the  claim  for  indemnity  was  as  strong 
in  one  as  in  the  other.  The  evidence,  if  permitted,  would 
have  led  to  a  distinction  unauthorized  by  anything  in  the 
statute,  which  is  remedial  in  its  nature,  and  not  to  be  strictly 
construed  against  those  for  whose  benefit  it  was  enacted.  It 
becomes  unnecessary  to  say  more  in  regard  to  the  point  that 
the  personal  property  in  the  house  was  not  insurable.  The 
personal  property  that  was  burned  was  stored  in  the  residence 
and  barn,  and  no  reason  is  given  why  it  was  not  insurable. 
The  defendant's  point  as  to  this  is  not  sustained. 

4.  On  the  trial,  defendant  introduced  witnesses  who  testi- 

fied  that  they  lived  in  the  neighborhood  of  the 

iieiliifrenc«-     Mathews  liome-place ;  that  it  had  been  neglected 

AiiowiBff dried  for   vears   prior   to   August  9,  1887,  and  no  care 

weeds  to  re-      taken  of  it,  except  to  mow  the  meadow  and  lawn 

joiniu  UBdfl  ^^^^^"^^  tli®  house ;  that  the  garden,  nursery,  and 
orchard  had  been  permitted  to  grow  up  in  weeds, 
some  of  which  were  two  or  three  j-ears  old,  and  on  the  day  of 
the  fire  were  very  dry  ;  that  the  place  was  the  resort  for  boys, 
who  frequented  it  to  swim  in  the  pond,  and  in  the  fall,  to 
hunt ;  that  the  weeds  and  inflammable  material  at  the  south- 
east corner,  near  the  nursery,  ran  right  down  to  the  defend- 
ant's right  of  waj^ 

At  the  conclusion  of  the  evidence,  defendant  asked  two 
instructions  to  the  effect  that  the  conduct  of  plaintiff  in  per- 
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mitting  these  weeds  to  grow  on  his  place,  as  above  testified^ 
constituted  such  contributory  negligence  as  would  prevent 
plaintiff's  recovery,  or,  if  such  weeds  augmented  the  loss,  he 
could  only  recover  for  so  much  of  the  injury  as  would  have 
followed,  had  he  not  been  negligent  in  that  regard.  The  cir- 
cuit court  declined  to  give  either  of  said  instructions,  and  de- 
fendant complains  of  that  ruling.  The  instructions  are  predi- 
cated on  the  fact  that  the  jury  should  first  find  that  the  fire 
was  communicated  by  defendant's  engine  to  this  grass  or 
weeds,  but  assumes  that  it  was  contributory  negligence  in 
plaintiff  to  permit  these  weeds  to  grow  upon  his  land  in  this 
manner. 

This  question  has  often  been  before  this  court,  beginning 
with  Fitch  v.  Kailroad  Co.,  45  Mo.  322 ;  and  it  has  uniformly 
been  ruled  that  it  was  not  contributory  negligence  in  a  farmer 
to  permit  dead  and  dry  grass  to  remain  in  his  fields  adjoining 
the  right  of  way,  "  especially,"  as  was  said  in  Patton  v.  Rail- 
way Co.,  87  Mo.  117,  23  Am.  &  Eng.  E.  Cas.  364,  "  when  there 
is  no  evidence  that  this  is  out  of  the  usual  course  of  hus- 
bandry." These  decisions  of  this  court  are  amply  supported 
bv  both  reason  and  authority  in  other  states.  In  Bailroad 
Co.  V.  Medley,  75  Va.  499,  7  Am.  &  Eng.  R.  Cas.  493. 

Judge  Waller  R.  Staples  delivered  the  opinion  of  the 
court.  It  appeared  in  that  case  that  the  plaintiff's  land  was 
covered  with  dry  grass  and  broom-sedge  ;  that  this  gi*ass  was 
of   a  highly   combustible   nature,  and    easily   ignited.     The 

{)oiut  was  made  that  plaintiff  was  guilty  of  contributory  neg- 
igence,  but  the  court  held  otherwise,  saying :  "  The  legisla- 
ture, in  legalizing  the  use  of  engines  running  through  the 
country,  scattering  fire  and  cinders  on  all  sides  over  lands  in 
the  vicinity  of  the  road,  certainly  did  not  intend  to  impose 
any  additional  burdens  or  duties  upon  the  owners  of  such 
lands."  "  They  are  subject  only  to  such  risks  as  are  neces- 
sarily incidental  to  the  proper  and  legitimate  operation  of  the 
road  by  those  having  charge  of  it."  **  Any  other  rule  would 
impose  upon  property-holders  near  the  line  of  a  railroad  the 
necessity  of  removing  their  grain,  hay,  and  whatever  is  of  a 
combustible  nature,  to  some  distant  point, — not  infrequently, 
of  changing  the  whole  course  of  husbandry,  of  incurring 
enormous  expenses,  and  of  exercising  ceaseless  vigilance, — 
in  order  that  the  company  may  negligently  permit  the  accu- 
mulation of  dangerously  inflammable  matter  upon  its  own 
lands,  liable  at  any  moment  to  be  ignited  from  its  own  loco- 
motives." "  It  has  been  well  said  that  fire  is  an  extremely 
dangerous  element,  even  when  employed  for  a  lawful  purpose. 
The  exercise  of  due  care  is  imposed  on  him  who  uses  it,  and 
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sets  it  in  motion  for  his  own  advantage,  and  not  upon  him 
who  is  merely  passive,  confining  himself  to  lawful  employ- 
ment and  business  in  the  conduct  of  his  own  affairs."  "  There 
are  some  few  cases  holding  a  contrary  doctrine,  but  the  great 
weight  of  tiuthority  is  in  conformity  with  the  views  here  ex- 
pressed.  I  refer  particularly  to  an  exhaustive  discussion  of 
the  whole  subject  by  Chief  Justice  Dixon  in  Kellogg  v. 
Eailroad  Co.,  26  Wis.  223;  also,  to  a  very  able  opinion 
of  Judge  Haymond  in  Snyder  v.  Railway  Co.,  41  W.  Va. 
14 ;  Salmon  v.  Railway  Co.,  38  N.  J.  Law,  5,  and  39  N.  J. 
Law,  299." 

In  Railroad  Co.  v.  Schultz,  93  Pa.  St.  341,  2  Am.  &  Eng.  R. 
Cas.  271,  the  supreme  court  of  Pennsylvania  characterized 
the  claim  of  defendant  that  plaintiff  was  guilty  of  contribu- 
tory negligence  because  he  permitted  dry  leaves,  brushwood, 
and  other  rubbish  on  his  property,  which  could  be  readily 
fired  by  sparks  from  its  locomotive,  as  "  an  extraordinary 
proposition,"  assigning,  among  other  reasons,  that  "  it  was  an 
attempt  to  impose  upon  property-owners  along  the  line  of  a 
railroad  duties  unknown  and  unnecessary  before  the  building 
of  the  road,"  and,  "if  this  proposition  means  anything,  it 
means  that  upon  such  property-owners  devolves  the  duty  of 
guarding  against  the  negligence  of  railroad  companies  and 
their  servants,  which  is  absurd  ;  "  and  citing  Judge  Agnew's 
opinion  in  Railway  Co.  v.  Hendrickson,  80  Pa.  St.  182.  See, 
also.  Railroad  Co.  v.  Jones,  86  Ind.  496 ;  11  Am.  &  Eng.  R. 
Cas.  76 ;  Vaughan  v.  Railroad  Co.,  3  Hurl.  &  N.  750 ;  Railway 
Co.  V.  Hixon,  79  Ind.  Ill,  8  Am.  &  Eng.  R.  Cas.  717. 

It  will  be  observed  that  defendant's  own  witnesses  testified 
to  the  mowing  of  the  grass  and  meadow,  and  the  only  accumu- 
lation was  in  the  nursery,  garden,  vineyard,  and  orchard.  As 
remarked  in  Patton's  Case,  supray  there  was  no  evidence 
whatever  that  it  was  not  customary,  or  even  proper,  at  times, 
to  let  weeds  grow.  Certainly,  it  cannot  be  affirmed  that 
weeds,  even,  are  not  often  put  to  a  most  useful  purpose,  in 
mulching  aud  manuring.  In  any  aspect  of  the  case,  we  think 
there  was  nothing  showing  contributory  negligence  by  the 
plaintiff. 

But  there  is  another  ground  upon  which  this  plea  should 
Dejrre*  of  com-  ^^^^'^  been  denied,  and  that  is,  by  virtue  of  section 
tribntory  nef-  2615,  the  defendant  is  made  an  insurer  against  fire 
iigeiico  which  set  out  by  its  engines,  and  it  is  a  familiar  rule  that 
wiiid«featre-  contributory  negligence,  short  of  fraud,  does  not 
cover).  furnish  any  defense  to  an  action  by  the  insured  on 

his  policy  of  insurance,  and  this  was  the  view  taken  and  en- 
forced in  Rowell  v.  Railroad  Co.,  57  N.  H.  132. 

5.  In  this  connection  we  are  called  upon  to  consider  the 
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position  taken  by  defendant  in  the  fourth  paragraph  of  its 
answer,  which  is,  in  brief,  that,  at  the  time  of  the  Abatement  of 
fire,  plaintiff  was  insured  in  certain  insurance  com-  reeorery  to 
panies  to  the  amount  of  $10,000 ;  that,  after  said  •»*«»*  of  •»■ 
fire,  said   companies   paid   said   loss    of   $10,000.  '""/edTy"*^' 
Wherefore,  defendant   prays   that  the   insurance- owner  or  de- 
money  so  paid  to  plaintiff  by  said  insurance  com-  stroyed  prop- 
panies  shall  be  applied  pro  taiito  to  the  damages  ^^^^' 
sued  for  in  this  case.     The  defendant  is  most  clearly  not  en- 
titled to  any  benefit  of  the  insurance-money  which  accrued  to 
plaintiff  by  reason  of  defendant's  own  act  in  destroying  the 
insured  property. 

In  Dillon  v.  Hunt,  105  Mo.  154,  16  S.  W.  516,  this  division 
held  the  rule  as  stated  in  1  Suth.  Dam.  242  (Ed.  1882),  to  be 
correct,  viz.:  "  That  there  can  be  no  abatement  of  damages 
on  the  principle  of  partial  compensation  received  for  the  in- 
jury, when  it  comes  from  a  collateral  source,  wholly  independ- 
ent of  the  defendant,  and  is,  as  to  him,  res  inter  alios  acta. 
The  payment  of  such  moneys  not  being  procured  by  the  de- 
fendant, and  they  not  having  been  paid  or  received  to  satisfy 
in  whole  or  in  part  his  liability,  he  can  derive  no  benefit 
therefrom,  in  mitigation  of  damages  for  w^hich  he  is  liable. 
To  permit  a  reduction  on  such  a  ground  would  be  to  allow  a 
wrongdoer  to  pay  nothing,  and  take  all  the  benefit  of  a  policy 
of  insurance  without  paying  the  premium."  A  similar  con- 
clusion had  previously  been  reached  in  Carroll  v.  Kailway 
Co.,  88  Mo.  239,  26  Am.  &  Eng.  E.  Cas.  268,  to  which  our  at- 
tention was  not  called  at  the  time.  Although  an  insurer,  de- 
fendant, not  having  itself  destroyed  the  property,  has  no 
right  to  share  the  immunity  afforded  other  insurers.  Their 
relation  as  to  this  loss  is  entirely  antagonistic  to  it.  The  de- 
fendant's liability  is  first  and  principal ;  that  of  the  insurance 
companies,  secondary.  Plaintiff  and  the  insurance  compa- 
nies who  paid  his  loss  stand  opposed  to  defendant,  who  was 
the  cause  of  loss  to  both.  There  is  no  contractual  relation 
or  principle  of  subrogation  that  will  enable  defendant  to  re- 
quire of  them  that  they  shall  share  their  losses  pro  tanto  with 
it.  The  statute  points  out  the  way  by  which  it  may  protect 
itself  against  the  loss.  It  confers  on  it  an  insurable  interest 
in  the  property,  and  only  by  availing  itself  of  this  right  can  it 
guard  against  those  losses  which  occur  by  fires  put  out  by  it 
on  the  lands  of  adjoining  owners.  May,  Ins.  §  455  ;  Harding 
V,  Townshend,  43  Vt.  536  ;  The  Monticello  v.  MoUison,  17 
How.  152  ;  Hammond  v.  Schiff,  100  N.  Car.  161 ;  Hart  r.  Rail- 
road Co.,  13  Mete.  (Mass.),  105 ;  Eoss  f.  Eailroad  Co.,  6  Allen, 
90. 

6.  At  the  trial,  defendant  offered  to  prove  that  its  right  of 
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way  was  a  portion  of  the  property  described  in  plaintiff's 
petition ;  that  when  its  railroad  was  built  through  plaintiff's 
premises,  in  1882,  condemnation  proceedings  were  instituted 
against  plaintiff,  to  which  he  was  made  a  party ;  that  before 
the  commissioners  appointed  to  assess  plaintiff's  among  other 
items  of  damage  caused  by  defendant's  road,  plaintiff  claimed, 
as  one,  **  damage  of  fire  for  all  time  to  come."  Defendant 
then  offered  to  show  by  H.  W.  Hough  and  W.  T.  Essex,  two 
of  said  commissioners,  that  they  awarded  plaintiff',  for  his 
damages  to  all  his  property,  $9()00,  and  for  this  home-place 
they  assessed  the  damage  at  $3000;  that  in  estimating  the 
damage  they  took  into  consideration  the  danger  to  said  prop- 
erty from  accidental  fire  set  out  by  engines  on  the  railroad; 
that  plaintiff  and  defendant  finally  agreed  to  abide  the  award, 
and  the  damages  were  accordingly  paid. 

The  court  was  requested  to  charge  the  jury,  in  the  second 
instruction  prayed  by  defendant  and  refused  by  the  court, 
that  if  the  commissioners  did  assess  the  damages, 
damiMse  by  Are  ^^^  ^^  ^^  doing  took  into  Consideration  the  danger 
in  pro€«Miinfi  to  plaintiff's  property  by  accidental  fire,  and  said 
toeondemtt  danger  was  also  considered  by  plaintiff  and  defend- 
**"*•  ant,  then  plaintiff  cannot  recover,  provided  such 

proceedings  and  •  compromise  were  had  prior  to  March  31, 
1887.  When  a  part  of  a  tract  of  land  is  taken  for  railroad 
purposes  under  condemnation  proceedings,  the  jury  or  com- 
missioners may  properly  take  into  consideration  the  risk* 
from  fire  to  the  buildings,  fences,  timber,  or  crops  upon  the 
remainder,  in  so  far  and  to  the  extent,  only,  that  it  depreciates 
the  value  of  the  property ;  but  compensation  for  a  probable 
or  future  loss  by  fire  is  entirely  too  speculative  and  remote  to 
be  made  the  basis  of  damages.  As  said  in  Railway  Co.  v. 
McGrew,  104  Mo.  282,  loc.  cit.  294 :  "  It  would  not  be  proper 
to  estimate  the  possible  damage  from  fires  or  injuries  to  per- 
sons." "  Neither  mav  ever  occur,  and  to  take  them  into  the 
estimate  would  be  mere  speculation.''  "  We  think  thej'^  may 
properly  be  considered,  however,  in  so  far  as  they  tend  to 
depreciate  the  value  of  the  whole  property,  and  to  affect  the 
proposed  changes,  but  no  further."  Lewis,  Em.  Dom.  §  497 ; 
Mills,  Em.  Dom.  §§  163-166;  Eailroad  Co.  v.  McComb,  60 
Me.  290;  Adden  v.  Railroad  Co.,  5  N.  H.  413;  Railway  Co.  v, 
McCloskej;,  110  Pa.  St.  436. 

The  plaintiff's  claim  before  the  commissioners  was  damage 
from  the  risk  of  fire.  In  so  far  as  that  risk  affected  the  value 
of  his  property  not  taken,  by  depreciating  it,  it  was  a  proper 
claim.  There  was  nothing  to  show  that  it  was  unjustly  ex- 
tended to  an  estimate  of  damages  that  might  accrue  at  some 
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fature  time,  or  might  never  occur.  The  damages  assessed 
were  $3000,  and  paid. 

After  the  assessment,  then,  plaintiff  held  his  property  in 
its  depreciated  condition.  How  defendant  can  arrive  at  the 
conclusion  that  if  this  property,  in  its  depreciated  condition, 
is  subsequently  destroyed,  plaintiff  is  not  entitled  to  recover 
whatever  damages  shall  accrue  from  such  subsequent  destruc- 
tion, we  cannot  understand.  The  prior  condemnation  assess- 
ment has  been  made  and  settled.  After  that,  plaintiff  owns 
what  is  left,  absolutely,  as  he  owned  the  whole  before  a  por- 
tion was  appropriated  by  the  road.  The  subsequent  dam- 
ages constitute  no  part  of  the  first.  It  is  not  double  damages^ 
in  any  sense,  as  we  view  it.  If  the  property  is  destroyed  by 
negligence,  there  can  be  no  question  of  the  liability  of  the 
company  for  burning  it,  nor  is  it  material,  under  section 
2615,  whether  it  was  the  result  of  negligence  or  pure  accident. 
The  statute  operates  upon  the  estate  as  it  is  when  the  lire 
occurs,  and,  as  we  hold  the  statute  valid,  the  company  is 
liable.  Railroad  Co.  v.  McComb,  60  Me.  290 ;  Adden  v.  Rail- 
road  Co.,  55  N.  H.  413 ;  Grissell  v.  Railroad  Co.,  54  Conn. 
447 ;  Pierce  v.  Railroad  Co.,  105  Mass.  199 ;  Lyman  v.  Rail- 
road Corp.,  4  Cush.  288. 

We  find  no  error  in  the  judgment  of  the  circuit  court,  and 
accordingly  affirm  it. 

BuBGESS,  J.,  concurs. 
Sherwood,  J.,  dissents. 

Statutes  Imposing  Direct  Liability  for  Fires*— See  Martia  v.  New  York  & 
New  England  K.  Co.  (Conn.),  56  Am.  &  Eng.  R.  Cas.  79,  and  note,  85. 

Riglit  of  Railroad  Company  to  Claim  Reduction  of  Damages  on  Account 
of  Insurance  on  Property  Destroyed  or  Injured. — See  Reegan  v.  New  York  & 
New  England  R.  Cu.  (Conn.),  49  Am.  &  Eng.  R.  Ca.«».  590. 

Danger  from  Fire  as  an  Element  of  Damage  in  Eminent  Domain. — See 
Kansas  City  •&  Emporia  R.  Co.  v.  Kregulu  (Kun.),  20  Am.  &  Eng.  R.  Cas. 
241.  and  note  246  ;  Ontario  &  Quebec  R.  Co.  v,  Taylor  (Can.),  17  Am.  & 
Eng.  R.  Ca8.  100.  and  note,  106. 

Constitutionality  of  Statutes  Imposing  Liability  on  Railroad  Companies 
for  Fires  Communicated  by  them — Colorado  Statute. — In  Union  Pac.  R.  Co, 
V.  Tracy,  19  Colo.  331«  it  \?as  held  that  Gen.  Stats.  §  2798,  imposing  upon 
railroad  companies  liability  for  losses  sustained  by  fires  originating  by  the 
operation  of  their  lines,  was  constitutional.  Following  Railway  ^o.  v,  De 
Busk,  12  Colo.  294,  38  Am.  &  Eng.  R.  Cas.  321. 

Missouri  Statute.  —  In  Adams  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.,  Oec.  4, 
1894),  28  8.  W.  Rep.  496,  it  was  held  that  ihe  act  of  March  31,  1887  (Rev. 
Stat.  1889),  entitled  '*  An  act  to  establish  the  responsibility  of  railroad  cor- 
porations, companies,  or  persons  operating  railroads,  for  damages  communi- 
cated by  locomotive  engines,"  is  not  illegal,  unconstitutional,  or  void,  in 
that  it  so(ks  to  deprive  railroad  companies  of  their  property  without  due 
process  of  law,  or  aenies  to  them  the  equal  protection  of  the  laws  contrary 
to  the  provisions  of  the  fourteenth  amendment  to  the  constitution  of  the 
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United  States,  nor  does  the  act  impair  the  obligation  of  a  contract  made 
between  the  state  and  the  company  by  the  terms  and  provisions  of  which, 
it  was  agreed  that  the  company  might  and  could  use  fire  for  the  purpose  of 
generating  steam  to  propel  locomotive  engines,  and  cars  attached  thereto, 
and  that  it  should  be  responsible  only  for  the  negligence  and  careless  use 
thereof. 

South  Carolina  Statute, — Gen.  Stats.  South  Carolina  §  1511,  imposing  on 
railroad  companies  an  absolute  liability  for  damages  sustained  by  fires  com- 
municated by  their  locomotives  is  constitutional.  McCaudless  «.  Richmond 
&  D.  R.  Co.,  post,  Lipfeld  t^.  Charlotte,  C.  &  A.  R.  Co.  (April  19, 
1894),  19  S.  E.  Rep.  497  ;  Hunter  v,  Columbia.  N.  &  L,  R.  Co.  (Mar.  14, 
1894),  Id,  197 ;  Mobile  Ins.  Co.  «j.  Columbia  &  G.  R.  Co.  (June  25,  1894), 
Id,  858. 

Fires — Contributory  Negligence — What  Constitutes — Leaving  Cotton  on 
Railroad  Platfoitn  Exposed  to  Danger  of  Ignition  hy  Passing  Engines. — In 
Martin  v,  Texas  &  P.  R.  Co.  (Tex.,  June  4,  1894),  26  S.  W.  Rep.  1052, 
it  was  held  that  the  acts  of  an  owner  or  shipper  of  cotton  and  a  compress 
company,  in  leaving  cotton  on ,  a  platform  where  it  was  liable  to  igni- 
tion from  passing  engines,  was  such  contributory  negligence,  as  would 
preclude  a  recovery  notwithstanding  the  negligence  of  the  railroad  com- 
pany. 

Ordinary  Use  of  Land  hy  Owner, — In  Lake  Erie  &  W.  R.  Co.  «.  Middle- 
coff,  150  111.  27,  which  was  an  action  against  a  railroad  company  to  recover 
for  loss  by  fire  alleged  to  have  been  communicated  by  the  locomotive  of  a 
railroad  company,  it  was  held  that  the  plaintiff  was  not  negligent  in  using 
his  land  and  property  in  the  same  manner,  or  in  permitting  it  to  be  used 
and  remain  in  the  same  condition  as  it  would  have,  had  no  railroad  passed 
through  it. 

Duty  of  Owner  to  Take  Precautions  Against  Fire. — In  Omaha  Fair  &  Exp. 
Assn.  V,  Missouri  Pac.  R.  Co.  (Neb.,  Oct.  2,  1894),  60  N.  W.  Rep.,  it  was 
held  that  the  owner  of  land  cannot  be  deprived  of  the  free  enjoyment  of 
his  property  by  the  construction  of  a  railroad  adjacent  thereto,  and  there- 
fore his  failure  to  take  unusual  precautions  against  its  destruction  by  fires 
negligently  set  out  by  the  railroad  cannot  be  urged  as  a  defense  to  an 
action  to  recover  for  such  loss;  nor  can  contributory  negligence  in  such 
cases  be  predicated  upon  his  proper  use  of  his  property  in  the  usual  man- 
ner, but  the  obvious  hazard  of  fires  is  a  fact  which  he  cannot  disregard, 
and  he  is  bound  to  take  such  precautions  as  a  person  of  ordinary  prudence 
would  take  for  the  protection  of  his  property,  not  against  anticipated  neg- 
ligence of  the  railroad,  but  against  such  obvious  hazards.  The  court  said: 
**  Some  cases,  of  which  Railroad  Co.  v.  Medley,  75  Va.  499,  7  Am.  &  Eng. 
R.  Cas.  493,  is  an  illustration,  go  to  the  full  length  of  the  doctrine  con- 
tended for  by  plaintiffs,  and  hold  that  the  construction  of  a  railroad  im- 
poses no  additional  duty  on  the  owner  of  adjacent  land,  and  requires  him 
to  take  no  precautions  whatever  to  avoid  injury  by  fire.  A  somewhat 
modified  but  similar  doctrine  is  inferable  from  the  case  of  Railroad  Co.  v, 
Jones,  86  Ind.  496.  Nearly  all  of  the  modern  cases  asserting  this  doctrine 
cite  the  case  of  Kellogg  «.  Railway  Co.,  26  Wis.  223.  But  in  Murphy  p. 
Railway  Co.,  45  Wis.  222,  this  case  was  explained  as  holding  only  that, 
under  the  facts  thereof,  the  court  was  right  in  refusing  to  charge  that  the 
plaintiff  was  guilty  of  contributory  negligence  as  a  matter  of  law;  and  in 
the  latter  case,  and  in  Clune  v.  Railroad  Co.,  75  Wis.  532,  it  was  held  that 
similar  facts  should  go  to  the  jury.  The  expressions  in  the  opinion  in 
Kellogg  t).  Railway  Co.,  so  far  as  they  extended  beyond  the  rule  that  neg- 
ligence per  se  had  not  been  shown,  were  distinctly  disapproved, 

*'  In  a  large  class  of  cases  the  rule  is  asserted  that  a  landowner  cannot  be 
charged  with  contributory  negligence  where  he  uses  his  property  in  the 


VOL.  61]  FIRES.  461 

usual  course  for  the  purpose  for  -which  it  is  adapted.  Patten  r.  Railroad 
Co.,  87  Mo.  117,  23  Am.  &  Eog.  K.  Cas.  364;  Kalbfleisch  v.  Railroad  Co., 
102  N.  Y.  520,  29  Am.  &  Eng.  R.  Cas.  179;  and  Railroad  Co.  v.  Ilendrick- 
son,  80  Pa.  St.  182,  are  illustrations  of  this  rule. 

"In  a  larger  number  of  cases,  however,  it  has  been  held  that  facts  some- 
what similar  to  those  charged  against  the  plaintiffs  would  constitute  evi- 
dence of  contributory  negligence,  which  should  be  submitted  to  the  jury. 
Railway  Co.  v.  Brady,  17  Kan.  380;  Railroad  Co.  v.  Owen,  25  Kan.  419, 
6  Am.  &  Eng.  R.  Cas.  611;  liailwuy  Co.  t.  Cornell,  30  Kan.  85,  11  Am.  & 
iSng.  R.  Cas.  56;  Garrett  t?.  Railway  Co.,  36  Iowa,  121;  Slossen  v.  Railroad 
Co.,  60  Iowa,  215,  11  Am.  &  Eng.  R.  Cas.  67;  Bryants.  Railroad  Co,  56  Vt. 
710;  Karsen  v.  Railway  Co.,  29  Minn.  12,  7  Am.  &  Eng.  R.  Cas.  501;  Rail- 
road Co.  V.  Nunn,  51  111.  78;  Railroad  Co.  v.  Simonson,  54  111.  504.  In 
Railroad  Co.  v.  Westover,  4  Neb.  268,  it  was  held  that  the  failure  of  the 
plaintiff  to  plow  fire-breaks  about  his  premises  did  not  constitute  contribu- 
tory negligence,  the  court  saying:  ^*  All  take  risk  of  Injuries  unavoidably 
produced  by  the  use  of  fire  for  the  purpose  of  generating  steam,  but  upon 
what  authority  is  any  one  to  be  deprived  of  the  free  and  ordinary  use  of 
his  property,  in  order  to  prevent  its  destruction  by  the  negligent  use  his 
neighbor  may  make  of  his  ?  I  know  of  no  such  authority."  In  the  same 
case  it  was  held  that  the  fact  that  the  railroad  company  permitted  dry 
crass  and  rubbish  to  remain  on  its  land  was  one  from  which  the  jury  might 
infer  negligence.  As  applied  to  the  facts  of  that  case,  the  correctness  of 
this  decision  cannot  be  doubted.    The  construction  of  a  railroad  near  one^s 

§  remises  does  not  require  one  to  forbear  the  ordinary  use  of  his  land,  nor 
oes  it  require  him  to  take  unusual  precautions  to  guard  against  the  con- 
sequences of  probable  negligence  on  the  part  of  the  railroad.  But  a  rail- 
road company  is  liable  for  losses  caused  by  fires  set  out  only  when  the  fires 
are  set  out  by  its  negligence.  In  spite  of  the  utmost  precautions  fires  may 
arise:  and  while  the  owner  of  adjacent  land  need  not  fortify  himself  against 
negligence  merely  to  be  anticipated,  and  not  yet  committed,  still,  especially 
as  fires  are  not  necessarily  the  result  of  negligence,  he  should  be  required 
to  take  such  precautions  as  a  person  of  reasonable  prudence  would,  under 
similar  circumstances,  to  prevent  the  destruction  of  his  property.  This 
rule  does  not  deprive  him  of  the  beneficial  enjoyment  of  his  property,  any 
mere  than  in  any  other  cases  of  negligence.  It  would  probably  be  under 
very  exceptional  circumstances  that  he  would  be  required  to  do  any  affirma- 
tive act  for  his  protection ;  but  to  hold  that,  with  knowledge  of  the  danger, 
he  may  place  combustible  materials  in  such  a  manner  as  to  invite  the 
spread  of  any  fire  which  may  be  set  out,  and,  notwithstanding  such  act, 
recover,  would  be  to  establish  a  rule  wholly  foreign  to  the  spirit  of  our  law, 
and  as  unjust  as  it  would  be  unique.  Here  the  evidence  tended  to  show 
that  the  fair  association  actually  went  off  of  its  own  property,  and  per- 
formed acts  which  resulted  in  the  accumulation  of  combustible  matter  near 
the  tracks  of  the  defendant,  and  between  those  tracks  and  the  fair-grounds. 
This  was  certainly  sufficient  evidence  to  submit  to  the  jury,  under  the  well- 
settled  rule  in  this  state,  and  the  court  did  not  err  in  so  doing." 

Extension  of  Building  into  Railroad  Location — License  of  Company, — In 
Sherman  d.  Maine  Cent.  R.  Co.  (Me.,  May  21,  1894),  80  Atl.  Rep.  69,  it  was 
held  that  the  fact  that  a  building  in  which  goods  are  kept  or  stored  extends 
a  few  feet  into  the  location  of  a  railroad,  if  placed  there  or  permitted  to 
remain  there  by  license  of  the  railroad  company  or  its  officers,  will  not 
exempt  the  company  from  liability  for  injuries  to  the  goods  by  fires  com- 
municated by  its  locomotive  engines. 
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Constitutionality  of  Act  of  March  31,  1887,  Imposing  Absolute  Liability 
on  Railroad  Companies  for  Fires  Set  by  Their  Locomotives. — Tbc  act 
approved  March  31,  1887  (Rev.  Stats.  1889,  §  2615),  establishing  the  lia- 
bility of  railroad  companies  for  property  injured  or  destroyed  by  fires  set 
by  their  locomotives,  without  proof  of  negligence,  is  constitutional.  Folr 
loicing  Mathews  «,  St.  Louis  &  S.  F.  Co.  ante  p.  482. 

Action  to  Enforce  Statutory  LiabUity — Effect  of  Charging  Negligence  in 
Petition. — The  fact  that  a  petition  in  an  action  to  recover  under  the  statute 
unnecessarily  charges  negligence,  will  not  prevent  a  recovery  under  the 
statute  without  proof  of  negligence. 

Same — Admissibility  of  Proof  of  Other  Fires  Set  by  Engines  of  the  Com- 
pany at  Other  Points  on  Its  Line. — Proof  that  other  fires  prior  and  sub- 
sequent to  the  one  alleged  to  have  caused  the  injury  complained  of,  at 
different  places  along  the  line  of  the  defendant's  road,  had  been  set  by 
sparks  from  defendant's  engine,  was  admissible,  since  the  proof  as  to  the 
fire  was  substantial,  and  no  pretense  was  made  that  the  engine  alleged  to 
liavG  set  the  fire  was  materially  different  from  any  others  used  by  the  de- 
fendant on  its  road. 

Liability  of  Company  for  Destruction  of  Non-lnsurable  Property. — 
Under  the  statute  in  question,  a  railroad  company  is  liable  for  the  destruc- 
tion by  fire  of  such  personalty,  shrubs,  trees  and  flowers  in  which  an  in- 
terest is  not  insurable,  notwithstanding  that  the  statute  gives  the  railroad 
companies  an  insurable  interest  in  property  along  its  route. 

Sherwood,  J.,  dissenting. 

Appeal  from  Moniteau  circuit  court. 
H.  S,  Priest  and  Wm.  S,  Shirl%  for  appellant. 
Edioarda  cfc  Davison  and  Draffen  &  WiUiamSy  for  respond- 
ent. 

Macfarlane,  J. — ^Tliis  is  an  action  to  recover  damages,  as 
alleged,  by  the  burning  of  plaintifFs  building,  fences,  shrub- 
bery, etc.,  by  fire  communicated  from  one  of  defendant's 
locomotives.  The  petition  charged  negligence  on 
the  part  of  defendant  in  permitting  fire  to  escape. 
The  answer  was  a  general  denial. 

It  is  agreed  by  counsel  that  the  evidence,  though  circum- 
stantial, tended  to  prove  that  the  fire  which  consumed  plaint- 
ifi^s  property  was  communicated  from  one  of  defendant's 
engines  while  being  operated  on  its  road.     The  court  per- 


VOL.  61]  FIRES.  463 

mitted  a  recovery  under  section  2615  of  the  Kevised  Statutes, 
without  proof  of  negligence  on  the  part  of  the  defendant. 

I. — The  first  proposition  insisted  upon  as  ground  for  re- 
Tersal  of  the  judgment  is  that  said  section  2615,  which  makes 
every  person  and  corporation   responsible   in   damages   for 
property  injured    or   damaged  by  fire  communi- 
cated, directly  or  indirectly,  by  locomotive  engines  <^«n»^J^*«<'on- 
in  use  upon  their  railroads,  without  proof  of  neg-  Juute. 
ligence,  is  unconstitutional.     This  objection  has 
received  the  careful  consideration  of  this  court  in  banc  at  this 
term  in  the  case  of  Mathews  v,  Railway  Co.,  121  Mo.  298,  in 
which  the  statute  in  question  was  held  valid.     The  objection 
under  the  authority  of  that  case  must  therefore  be  ovjerruled. 

It  may  not  be  out  of  place  here  to  take  the  occasion  of 
stating  that,  in  my  opinion,  the  statute  can  be  sustained  on 
the  broad  ground  that  it  is  merel}'  remedial  in  its  character, 
and  is  authorized  under  the  general  poAvers  of  the  legislature 
to  provide  appropriate  remedies  for  the  redress  of  such 
wrongs  as  are  contemplated.  "  The  remedy  does  not  alter 
the  contract  or  the  tort.  It  takes  away  no  vested  right,  for 
the  defaulter  can  have  no  vested  right  in  a  state  of  the  law 
which  left  the  injured  party  without,  or  with  only  a  defective, 
remedy."     End.  Interp.  St.  §  285. 

It  is  unquestioned  that  the  utmost  diligence  and  care  can- 
not prevent  the  escape  of  fire  from  locomotive  engines.  We 
have,  then,  this  condition  of  things  :  The  corporation  is  given 
the  right,  by  the  statute,  to  run  its  engines  by  steam  power, 
necessitating  the  use  of  fire.  Fire  necessarily  escapes,  and  is 
scattered  along  the  route.  The  citizen  owns  property  on  the 
line  of  the  road,  which  is  exposed  to  fire  from  those  engines, 
regardless  of  the  care  and  vigilance  he  may  exercise.  Both 
parties  are  faultless,  but  nevertheless  the  property  of  the 
owner  is  consumed  by  fire  from  an  engine.  The  property 
owner  has  the  right  to  own  the  property,  and  to  claim  protec- 
tion under  the  law,  equal,  at  least,  to  the  right  of  the  corpora- 
tion to  use  fire  on  its  engines.  The  loss  must  necessarily  fall 
upon  one  or  the  other  of  these  parties.  "Which  one  of  them 
shall  suffer  the  loss, — the  one  through  whose  agency  the 
damage  was  caused,  though  in  the  lawful  use  of  its  own  prop- 
erty, or  the  one  equally  innocent  of  wrong,  and  who  had  no 
agency  in  causing  the  damage  ?  Tested  by  the  rule  of  natural 
right  and  equity,  there  could  be  but  one  answer  to  the  inquiry. 
This  answer  is  formulated  into  the  maxim  that  "  every  one 
should  so  use  his  own  property  as  not  to  injure  that  of  his 
neighbor." 

Prior  to  the  statute  under  consideration,  the  loss  was  made 
to  fall  upon  the  owner  who  was  innocent  of  fault  in  the  use 
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and  care  of  his  own  property,  and  had  no  part  in  setting  at 
liberty  the  destructive  agency.  The  rule  was  manifestly  un- 
just. To  change  this  rule,  and  place  the  liability  where  it 
should  rest,  is  tlie  purpose  of  the  statute.  In  the  language 
of  Dewey,  J.,  in  Lyman  v.  Railway  Co.,  4  Cush.  290,  we  con- 
sider the  statute  "as  one  of  those  general  remedial  acts  passed 
for  the  more  effectual  *  protection  of  property  against  tlie 
hazards  to  which  it  has  become  subject  by  the  locomotive 
engine.  The  right  to  use  the  parcel  of  land  appropriated  to 
the  railroad  does  not  deprive  the  legislature  of  the  power  to 
enact  such  regulations,  and  impose  such  liabilities  for  injuries 
suffered  from  the  mode  of  using  the  road,  as  the  occasion  and 
circumstances  may  justify."  The  statute  considered  in  that 
case  imposed  on  the  railroad  company  absolute  liability  for 
damages  caused  by  fires  escaping  from  engines. 

So,  in  a  recent  case  in  Connecticut,  the  court,  in  discussing 
a  similar  statute,  says :  "  In  this  view  of  the  case,  the  statute 
rests  upon  broad  grounds  of  justice  and  equity.  It  is  designed 
to  do  justice  where  before  there  was  a  partial  failure  of  jus- 
tice. It  is  therefore  a  '  remedial  statute/  in  the  best  sense, 
and  we  must  so  construe  it  as  to  suppress  the  mischief  and 
advance  the  remedy."  Martin  v.  Railroad  Co.,  62  Conn.  340, 
56  Am.  &  Eng.  R.  Gas.  79. 

The  contract  between  the  state  and  the  corporation  is  that 
the  latter  may  propel  its  trains  by  the  use  of  steam  generated 
by  fire.  There  was  no  agreement  that  it  should  be  exempt 
from  liability  for  the  consequences  resulting  to  others  from  its 
use  of  fire.  In  respect  to  such  consequences  it  is  subject  to 
control  by  remedial  laws  to  the  same  extent  as  natural  per- 
sons. Fire,  when  uncontrolled,  is  necessarily  destructive  of 
property.  As  shown  in  the  opinion  of  Gantt,  J.,  in  the  Math- 
ews Case,  aupi-a^  damage  caused  by  fire  was  recoverable  at 
common  law  without  proof  of  negligence.  There  is  no  reason 
why  the  common  law  could  not,  or  indeed  should  not,  be  re- 
stored in  cases  in  which  the  lawful  use  of  property  by  one 
necessarily  exposes  the  property  of  others  to  damage  by  fire. 

A  statute  of  this  state  declared  that  "  if  any  person  shall  wil- 
fully set  on  fire  any  woods,  marshes,  or  prairies,  so  as  thereby 
to  occasion  any  damage  to  any  other  person,  such  person  shall 
make  satisfaction  for  such  damage  to  the  party  injured,  to  be 
recovered  in  an  action  on  the  case."  Rev.  St  1845,  p.  1091,  § 
3.  This  act  came  before  this  court  in  1848,  and  its  validity 
was  not  questioned,  though  that  distinguished  jurist,  Leonard, 
afterwards  judge  of  this  court,  represented  the  party  charged 
with  the  damage,  and  a  recovery  without  proof  of  negligence 
I  was  affirmed.     In  that  case  the  court  held  that  the  lact  that 

j  the  fire  was  set  on  defendant's  land  constituted  no  defense 
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uucler  the  statute.  Finley  v.  Langston,  12  Mo.  123.  A  simi- 
lar statute  was  held  valid  by  the  supreme  court  of  Iowa.  Conn 
'0.  May,  36  Iowa,  241. 

"We  think  there  can  be  no  doubt  that  the  state  has  the 
power  to  impose  absolute  liability  upon  one  causing  loss  of 
property  to  another  by  the  use  of  agencies  necessarily  de- 
structive, and  in  the  use  of  which  absolute  control  is  impossi- 
ble, whether  the  one  using  the  agency  be  a  private  person  or 
a  corporation. 

II.  The  petition  charged  that  the  fire  causing  the  injury  was 
permitted  to  escape  through  the  negligence  of  defendant,  and 
the  court  permitted  a  recovery  under  the  statute 
without  proof  of  negligence.     Defendant   assigns  Eff««tofchtrg- 
this  action  of  the  court  as  error,  in  that  it  permitted  Ij*ith*™'iy 

a  recovery  upon  a  cause  of  action  different  from  gence. 
that  charged  in  the  petition.  The  petition  states 
all  the  facts  necessary  to  authorize  a  judgment  under  the  pro- 
visions of  the  statute,  and,  in  addition  thereto,  the  allegation 
of  negligence.  By  the  statement  of  more  than  was  required, 
plaintiff  did  not  forfeit  his  right  to  recover  upon  proof  of  the 
facts  he  was  required  to  state,  and  did  state,  in  Lis  petition. 
Eadcliffe  v.  Railway  Co.,  90  Mo.  131 ;  Morrow  v.  Surber,  97 
Mo.  155. 

III.  During  the  trial,  witnesses  were  permitted  to  testify^ 
over  the  objection  of  defendant,  that  other  fires, 

both  before  and  subsequent  to  the  one  in  question,  P«»f  of  other 
at  different  places  on  the  line  of  defendant's  road,  e^JJ^,  ^ 
had  been  started  by  sparks  from  some  of  defend- 
ant's engines.    The  admission  of  this  evidence  is  assigned  as 
error. 

In  Coale  v.  Railway  Co.,  60  Mo.  227,  this  court  held  that,  in 
order  to  prove  that  one  engine  was  insufiUcient,  or  that  the  em- 
ployes of  the  company  in  charge  of  such  engine  were  careless 
or  incompetent,  evidence  was  not  admissible  to  prove  that 
other  engines  were  defective,  and  other  employes  were  incom- 
petent or  negligent.  The  ruling  in  that  case  is  not  controll- 
ing on  the  question  of  the  admissibility  of  the  evidence  com- 
plained of  here,  for  the  reason  that  the  statute  creates  an 
absolute  liability,  without  respect  to  the  character  of  the  ma- 
chinery or  the  competency  of  the  employes.  The  admission 
of  the  evidence  was  clearly  harmless  if  it  only  tended  to  prove 
want  of  care  on  the  part  of  defendant. 

The  only  issue  involving  the  liability  of  defendant  was 
whether  the  fire  was  communicated  to  plaintiff's  property,  di- 
rectly or  indirectly,  by  a  locomotive  engine  in  use  upon  its 
road.  Was  this  evidence  admissible  as  tending  to  prove  that 
issue?  The  question  was  sharply  contested  on  the  trial 
61  A.  A  £.  R.  Cas.— 80 
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whether  the  fire  causing  the  damage  did,  iu  fact,  originate 
from  one  of  defendant's  engines.  The  evidence  was  all  cir- 
cumstantial. It  was  important,  then,  to  show  that  there  was 
a  possibility  that  sparks  may  have  been  thrown  a  distance 
sufficient  to  reach  the  building  in  which  the  fire  originated, 
and  that  they  contained  heat  enough  to  set  it  on  fire.  The 
facts  that  live  sparks  were  thrown  from  engines,  and  did 
ignite  grass  and  other  combustible  material,  would  tend  to 
prove  the  probability  that  the  fire  was  communicated  from  an 
engine.  It  was  not  shown  that  the  engine  from  which  alone 
the  fire  could  have  been  communicated  was  constructed  or 
manned  with  more  care  than  all  others  in  use  on  the  road. 
The  admissibility  of  such  evidence  was  affirmed  in  Sheldon  v. 
Kailroad  Co.,  14  N.  Y.  223,  by  a  divided  court. 

The  court  in  that  case  says  :  "  The  competency  of  this  evi- 
dence has  been  directly  decided  in  the  English  court  of  com- 
mon pleas.  Piggot  v.  Railway  Co.,  10  Jur.  571 ;  Aldridge  v, 
Eailway  Co.,  3  Man.  &  G.  515.  These  cases  upon  this  point 
are  well  decided.  The  principle  is  essential  in  the  adminis- 
tration of  justice,  inasmuch  as  circumstantial  proof  must,  in 
the  nature  of  things,  be  resorted  to,  and  inasmuch  as  the  jury 
cannot  take  judicial  cognizance  of  the  fact  that  locomotive  en- 
gines do  emit  sparks  and  cinders,  which  may  be  borne  a  given 
distance  by  the  wind.  The  evidence  was  competent  to  estab- 
lish certain  facts  which  were  necessary  to  be  established  in 
order  to  show  a  possible  cause  of  the  accident,  and  to  prevent 
vague  and  unsatisfactory  surmises  on  the  part  of  the  jury." 
This  ruling  was  followed  without  division  in  Field  v.  Railway 
Co.,  32  N.  Y.  339,  and  Webb  v.  Railway  Co.,  49  N.  Y.  421. 

A  similar  ruling  was  made  by  the  supreme  court  of  the 
United  States  in  Railroad  Co.  v.  Richardson,  91  U.  S.  470. 
Mr.  Justice  Strong,  who  wrote  the  opinion  of  the  cTourt,  says : 
"The  question  has  often  been  considered  by  the  courts  of  this 
country  and  in  England  ;  and  such  evidence  has,  we  think, 
been  generally  held  admissible,  as  tending  to  prove  the  possi- 
bility, and  consequent  probability,  that  some  locomotive 
caused  the  fire."  He  follows  this  statement  of  the  law  by  a 
number  of  citations,  both  English  and  American,  including 
'  the  case  of  Sheldon  v.  Railroad  Co.,  supra. 

Further  on  in  the  same  opinion  the  judge  s^ys:  "The  par- 
ticular engines  were  not  identified,  but  their  crossing  raised  at 
least  some  probability,  in  the  absence  of  proof  of  any  other 
known  cause,  that  they  caused  th^  fire ;  and  it  seems  to  us 
that,  under  the  circumstances,  this  probability  was  strength- 
ened by  the  fact  that  some  engines  of  the  same  defendant,  at 
other  times  during  the  same  season,  had  scattered  fire  along 
their  passage."     To  the  same  effect  are  the  following  cases : 
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Smith  V.  Eailroad  Co.,  63  N.  H.  25 ;  Kailroad  Co.  v.  Gilbert, 
3  C.  C.  A.  264,  52  Fed.  Eep.  711 ;  Thatcher  v.  Railroad  Co., 
85  Me.  509. 

We  think  the  evidence  tended  to  prove  the  possibility,  and 
consequent  probability,  that  the  fire  was  communicated  to 
plaintiffs  property  from  one  of  defendant's  engines,  and  that 
the  evidence  was  admissible,  and  its  probative  force  was  for 
the  determination  of  the  jury.  If  the  issue  had  been  of  negli- 
gence in  the  construction  or  management  of  the  engine  only, 
and  the  engine  which  could  only  have  caused  the  damage 
had  been  clearly  identified,  evidence  that  other  engines  emit- 
ted sparks  and  set  fires  would  have  been  inadmissible  under 
the  decisions  of  this  court.  Coale  v.  Railway  Co.,  supra ;  Pat- 
ton  V,  Railway  Co.,  87  Mo.  117,  23  Am.  &  Eng.  R.  Cas.  364. 
JBut,  in  case  the  fact  whether  the  fire  originated  from  the  en- 
gine was  alone  in  issue,  and  there  was  no  direct  proof  of  the 
fact,  it  seems  very  clear  that  such  evidence  would  have  some 
tendency  to  prove  that  issue.  The  evidence  was  all  circum- 
stantial, and  the  facts  testified  to  were  circumstances,  though 
slight  they  may  have  been,  bearing  upon  the  issue. 

IV.  Defendant  insists,  further,  that  plaintiff  was  not  enti- 
tled to  recover  under  the  statute  for  personal  property  burned, 
nor  for  shrubs,  trees,  and  flowers,  upon  whicn  de-  mght  of  de- 
fendant could  not  obtain  insurance.  For  support  coTery  for  de- 
of  this  contention,  counsel  cite  Chapman  v.  Rail-  itroctiouof 
road  Co.,  37  Me.  92.  The  loss  considered  in  that  »o...i^n««rabie 
case  was  of  a  lot  of  cedar  posts  temporarily  de-  '"'"'**'  ^' 
posited  near  the  road.  The  statute  made  the  railroad  re- 
sponsible "  when  a  building  or  other  property  is  injured  by 
the  fire  communicated  by  a  locomotive  engine  "  and  gave  to 
the  corporation  "  an  insurable  interest  in  the  property  along 
the  route  for  which  it  is  responsible."  After  discussing  the 
statute,  the  court  says :  "  The  conclusion  to  which  we  have 
arrived  is  that  the  liability  of  railroad  corporations  under  this 
statute  extends  only  to  property  permanently  existing  along 
their  route,  and  capable  of  being  insured,  and  that  as  to  mov- 
able property,  having  no  permanent  location,  the  liability  of 
such  corporation  is  to  be  determined  by  principles  of  the 
common  law."  In  Pratt  v.  Railroad  Co.,  42  Me.  579,  the  same 
court  held  that  the  liability  of  the  company  under  this  statute 
was  not  confined  to  real  estate,  but  extended  to  personal  prop- 
erty as  well. 

Exemption  from  responsibility  under  the  statute  of  that 
state  has  never  extended  beyond  injury  to  movable  property 
temporarily  placed  near  the  track.  In  the  recent  case  of 
Thatcher  v.  Railroad  Co.,  supra,  the  supreme  court  of  that 
state  very  evidently  disapproves  the  decision  in  the  Chapman 
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Case,  though  it  expressly  states  that  it  had  no  intention  of 
overruling  it. 

The  court  agreed  that  a  different  construction  of  the  statute 
had  been  given  by  the  courts  of  Massachusetts,  Vermont,  and 
New  Hampshire  from  the  one  declared  in  the  Chapman  Case. 

We  do  not  think  so  narrow  a  construction  should  be  given 
our  statute.  It  is  remedial,  and  such  construction  should  be 
given  it  as  will  advance  the  remedy.  Indeed,  the  language  of 
the  statute  is  so  plain  and  unambiguous  as  to  admit  of  but 
one  construction.  The  corporation  shall  be  responsible  "  to 
every  person  or  corporation  whose  property  may  be  injured 
or  destroyed."  This  language  leaves  no  room  for  discussion 
as  to  the  character  of  the.  property  contemplated ;  it  includes 
all  property  that  may  be  injured  or  destroyed.  We  do  not 
think  it  necessary  to  the  validity  of  the  statute  that  the  rail- 
road corporations  should  have  been  given  an  insurable  inter- 
est in  the  property  upon  the  route  of  their  roads ;  nor  does 
the  fact  that  such  interest  was  given  limit  their  responsibility 
to  insurable  property  that  may  be  injured  or  destroyed.  The 
purpose  of  the  law  was  to  give  the  corporation  the  same  right 
and  opportunity  of  protection  and  indemnity  from  fires  as  the 
owner  of  the  property  had.  What  property  is  the  subject  of 
insurance  must  be  determined  by  the  insurance  companies, 
whether  the  indemnity  is  sought  by  the  owner  or  by  tne  cor- 
poration. 

Judgment  affirmed. 

Sherwood,  J.,  dissents. 

Barclay,  J.,  absent. 
The  other  judges  concur. 

Conttitutionality  of  Statutes  Imposing  Absolute  Liability  for  FireSi — See 
Mathews  v.  St.  Louis  &  S.  F.  R.  Co.,  ante,  p.  432,  and  note. 


Mattoon 

V. 

Fbemont,  Elehobn  &  MissouBi  Yallet  B.  Go. 

(South  Dakota  Supreme  Courts  Sept,  1,  1894.) 

Action  against  Railroad  Company  for  Negligently  Allowing  Fire  to  Spread 
— Admission  of  Acts  of  Servants  In  Answer — Necessity  of  Proof. — When 
the  plaintiff  in  his  complaint  alleges  that  the  defendant,  by  its  servants,  on 
a  certain  day  set  a  fire  on  defendant's  right  of  way  for  the  purpose  of  burn- 
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ing  off  combustible  material  thereon,  and  defendant  in  its  answer  sets  up 
substantially  the  same,  the  fact  that  the  persons  setting  the  fire  were  the 
servants  of  the  defendant,  and  were  acting  within  the  scope  of  their  author- 
ity, is  admitted,  and  evidence  to  prove  the  same  is  not  required  on  the  trial, 
when  the  general  denial  is  that  the  defendant  denies  each  and  every  allega- 
tion of  the  complaint  which  is  not  thereafter  specifically  admitted  or 
qualified. 

Same— Necessity  of  Affirmative  Proof  of  Negligencei — Where  a  party 
makes  a  fire  upon  his  own  land  tor  a  lawful  purpose,  and  the  fire  spreads  to 
other  laud,  the  person  complaining  thereof  must  affirmatively  prove  negli- 
gence, of  which  the  fire  itself  is  no  evidence. 

Same — Burden  of  Proof. — The  gist  of  an  action  in  such  a  case  is  negli- 
gence, and  the  burden  of  proof  to  show  such  negligence  is  upon  the 
plaintiff;  and  in  the  absence  of  evidence  tending  to  prove  such  negligence 
on  the  part  of  the  defendant,  or  his  agents  or  servants,  the  plaintiff  cannot 
recover. 

Appeal  from  Pennington  county  court. 
J,  W,  Fowler,  for  appellant. 
Wood  dc  Bv^eUy  for  respondent. 

Corson,  P.J. — This  was  an  action  brought  by  the  plaintiff 
to  recover  damages  for  hay  and  other  property  destroyed  by 
fire  alleged  to  have  been  caused  by  the  negligence 
of  defendant's  servants,  and  for  the  value  of  certain       "* 
live  stock  alleged  to  have  been  killed  by  the  negligence  of 
defendant's  servants  and  employes. 

At  the  close  of  the  evidence  on  the  part  of  the  plaintiff  the 
defendant  moved  the  court  to  direct  tlie  jury  to  return  a  ver- 
dict for  plaintiff  for  the  value  of  certain  live  stock  only, 
amounting  to  $65,  being  the  damages  claimed  in  the  second, 
third,  and  fifth  causes  of  action,  as  stated  in  the  complaint, 
and  for  the  defendant  on  all  the  other  causes  of  action,  on  the 
ground  that  there  was  no  proof  that  the  fire  mentioned  in  the 
first  cause  of  action  was  occasioned  by  the  employes  or  agents 
of  the  defendant ;  and,  if  occasioned  by  such  employes,  there 
was  no  evidence  that  such  agents  or  employes  were  acting 
within  the  scope  of  their  authority ;  and,  further,  that  there 
was  no  evidence  that  defendant's  agents  and  servants  were 
guilty  of  negligence,  or  that  the  fire  started  on  defendant's 
right  of  way  was  the  proximate  cause  of  the  burning  of  the 
plaintiff's  property  ;  and,  further,  that  there  was  no  evidence 
that  the  cow,  for  the  loss  of  which  damages  were  claimed  in 
the  fourth  cause  of  action,  was  ever  killed  or  injured  by  de- 
fendant.    The  motion  was  denied. 

On  the  submission  of  the  case  to  the  jury,  the  counsel  for 
the  defendant  requested  the  court  to  give  the  jury  the  follow- 
ing instruction  :  "  The  court  instructs  the  jury  that  before  the 
declarations  of  these  men  who  set  the  fire  on  August  31, 1889, 
can  be  admitted  in  evidence  against  the  defendant,  some  evi- 
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dence  that  they  were  authorized  to  act  for  the  com  pan  j  in 
relation  to  the  setting  out  of  fire  and  burning  off  the  right  of 
way  must  be  introduced," — which  was  refused,  and  exception 
duly  taken. 

The  refusal  to  grant  the  defendant's  motion  and  to  give  the 
instruction  requested  are  assigned  as  error. 

It  is  further  assigned  as  error  that  the  evidence  is  insuffi- 
cient to  sustain  the  verdict. 

The  learned  counsel  for  the  appellant  contends  that  there 
idmiuion  of  ^'^^  ^^  proof  that  the  persons  who  set  the  fire  on 
MtiofaerTants  the  defendant's  right  of  way  were  the  servants  of 
bjr  answer^  the  defendant,  or  were  acting  within  the  scope  of 
ifeeeNsitj  of  their  authority,  if  in  fact  they  were  such  servants 
''**  *  of  the  defendant.     Assuming  that  no  such  proof 

was  before  the  court,  was  such  proof  necessary  under  the 
pleadings  in  the  case  ?  The  first  question  presented,  there- 
fore, is  as  to  the  effect  of  the  qualified  denial  and  admission 
in  the  answer. 

The  complaint  is  in  the  usual  form.  In  the  first  cause  of 
action  it  is  alleged  **  that  the  defendant,  on  said  31st  day  of 
August,  A.  D.  1889,  by  its  servants  and  employes,  intentionally 
kindled  a  fire  on  its  said  right  of  way,  near  to  and  adjoining 
the  plaintiff's  land  above  described,  and  so  negligently  watched 
and  tended  the  said  fire  that  it  came  to  this  plaintiff's  said 
land,  and  burned  over  a  large  j)ortion  thereoi,  to  wit,  sixty 
acres  of  said  land,  and  destroyed  and  consumed  twenty  tons 
of  said  hay  in  stack  on  said  land,  and  of  the  value  of  one  hun- 
dred and  thirty  dollars,  and  destroyed  and  consumed  ten  tons 
of  said  hay  on  cock  on  said  land,  and  of  the  value  of  sixty 
dollars,  and  destroyed  aud  consumed  sixty  tons  of  said  grass 
standing  uncut  on  said  land,  and  of  the  value  of  three  hun- 
dred and  sixty  dollars." 

The  answer,  after  admitting  the  corporate  capacity  of  the 
defendant,  and  that  it  was  engaged  in  operating  a  line  of  rail- 
road in  the  county  of  Pennington,  S.  D.,  makes  the  following 
denial :  "  Second.  The  defendant  denies  each  and  every  alle- 
gation and  averment  contained  in  plaintiff's  complaint  herein 
which  is  not  hereinafter  specifically  admitted  or  qualified ; 
and  the  defendant  denies  that  the  plaintiff  was  damaged  by 
the  defendant,  or  its  agents,  servants,  or  employes,  in  the  sum 
of  eight  hundred  and  ninety  dollars,  or  in  any  other  sura 
whatever ;  and  further  denies  that  the  property  mentioned  in 
the  said  plaintiff's  complaint  was  of  the  value  of  nine  hundred 
and  twenty  dollars,  or  that  it  was  of  any  value  whatever." 

The  third  paragraph  of  the  answer  is  as  follows  :  "  For  fur- 
ther and  afiirmative  answer  in  the  first  cause  of  action  in 
plaintiff's  complaint,  the  defendant  says  that  it  now  is,  and  for 
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more  tliau  three  years  last  past  has  been,  the  owner  of  a  strip 
of  land  one  hundred  feet  in  width,  to  wit,  fifty  feet  in  width 
on  each  side  of  the  centre  line  of  the  defendant's  said  railroad^ 
where  the  same  passes  over  and  across  the  southwest  quarter 
of  section  seventeen,  in  township  one  north,  of  range  eight 
east,  Black  Hills  meridian,  in  said  Pennington  county,  state 
of  South  Dakota,  and  that  this  defendant  became  the  owner 
thereof  in  the  manner  provided  by  law,  to  wit,  by  the  condem- 
nation of  said  strip  of  land  to  be  used  as  a  right  of  way  for 
said  railroad  in  the  manner  provided  by  law,  and  by  the  pay- 
ment thereof,  as  is  provided  by  law  in  such  cases,  and  that 
such  strip  of  land  is  used  by  the  defendant  as  a  road-bed  and 
right  of  way  through  the  said  land  described  in  the  first  cause 
of  action  in  plaintiff's  complaint ;  that  on  the  31st  day  of 
August,  1889,  the  defendant's  servants  were  burning  upon  said 
strip  of  land,  to  wit,  upon  defendant's  right  of  way,  the  prairie 
grass,  rubbish,  and  combustible  material  therepn,  for  the  ex- 
press purpose  of  preventing  the  spread  of  prairie  fires,  and 
that  such  servants  used  due  care  and  precaution  to  prevent 
the  fire  from  spreading  from  defendant  s  right  of  way  to  the 
land  belonging  to  the  adjoining  owners,  and  that  they  par- 
ticularly used  due  care  to  prevent  the  spread  of  fire  onto  the 
said  land  claimed  by  plaintiff  in  his  complaint.  And  the  de- 
fendant denies  that  its  said  servants  and  employes  so  negli- 
gently watched  and  tended  said  fire  upon  said  right  of  way 
that  it  came  to  the  plaintiff's  land,  and  burned  any  of  his  said 
property,  but  alleges  the  fact  to  be  that  it  was  using  all  means 
within  its  power  to  so  keep  its  said  right  of  way  and  road-bed 
that  it  would  cause  the  least  possible  danger  to  the  adjoining 
owners." 

This  court  has  held,  in  several  cases,  that  an  admission  in 
one  defense  in  an  answer  cannot  be  reiferred  to  as  supplying 
proof  of  an  allegation  in  the  complaint,  Avhen  there  is  a  gen- 
eral or  specific  denial  of  the  allegations  of  the  complaint.  But 
in  the  case  before  us  there  is  no  general  or  specific  denial,  ex- 
cept as  hereinafter  "  specifically  admitted  or  qualified."  In 
the  paragraph  from  the  answer  quoted,  the  defendant  specifi- 
cally admits  that  the  persons  engaged  in  setting  the  fire  were 
its  servants,  lawfully  engaged  in  burning  off  its  right  of  way. 
The  pleader  substantially  admits  in  the  answer  the  allegations 
of  the  complaint  which  we  have  quoted. 

We  are  of  the  opinion  that  under  this  qualified  form  of  de- 
nial the  admission  was  available  to  the  plaintiff,  and  he  was 
not  required  to  give  evidence  that  the  persons  setting  fire  on 
the  defendant's  right  of  way  were  the  servants  of  the  defend- 
ant, or  were  acting  within  the  scope  of  their  authority. 

But,  independently  of  the  admissions  in  the  pleadings, we  are 
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of  the  opinion  that  the  evidence  fully  warranted  the  jury  in 
finding  that  the  parties  setting  the  fire  were  the  servants  of 
the  defendant,  and  that  they  were  acting  within  the  scope  of 
their  authority.  As  the  evidence  upon  this  subject  contained 
in  the  record  is  short,  we  reproduce  it  here  :  **  Mr.  Farrell,  a 
witness  sworn  on  behalf  of  plaintiflF,  testified  :  *  *  *  On  the 
day  of  the  fire,  August  31,  1889,  witness  was  digging  a  well  on 
his  own  premises.  It  was  down  to  the  depth  of  about  22  feet. 
He  was  up  and  down  several  times  from  the  well,  and  saw,  as 
he  stated,  section-men  burning  along  the  road  on  the  east  side. 
The  wind  was  then  blowing  from  the  southeast.  The  witness 
testified  that  about  one  o'clock,  in  his  judgment,  the  fire  was 
getting  away  from  the  men,  and  he  sent  Mr.  Schleuning's  boy 
to  so  inform  them.  Witness  then  went  to  help  beat  out  the 
fire,  and  what  he  calls  '  section-boss '  sent  two  men  to  help 
put  the  fire  out.  *  *  * 

"  Witness  Johns,  sworn  on  part  of  plaintiff,  testified  as  fol- 
lows :  That  he  was  returning  home  about  eleven  o'clock  in  the 
forenoon,  and  then  saw  fire  along  the  railroad.  He  states  it 
was  section-men  burning  oft*  the  right  of  way.  This  wit- 
ness assisted  in  preventing  the  spread  of  the  fire,  and  thinks 
there  were  four  section-men,  and  that  they  did  all  they  could 
to  prevent  the  spread  of  the  fire,  and  kept  right  on  working  to 
that  end.  At  the  time  this  witness  went  out  to  assist,  the  fire 
had  only  a  few  minutes  previously  broken  away.  The  wind 
had  changed,  so  witness  stated,  so  that  the  inclination  was  to 
blow  from  the  track  rather  than  towards  it.  Witness  also  tes- 
tified that  the  section-hands  told  him  that  they  were  burning 
fire-f^uards  along  the  track,  and  the  fire  got  away  from  them. 

"  Ernest  Schleuning,  a  young  boy,  sworn  as  a  witness  on  the 
part  of  plaintiff,  testified :  That  the  fire  started  about  forty 
rods  from  the  southeast  corner  of  John  Farrell's  place.  He 
saw  four  or  five  men  working  setting  fire.  At  the  time  the  fire 
started  near  Farrell's  place,  the  men  were  about  eighty  rods 
distant,  down  near  plaintiffs  fence.  Witness  was  here  asked 
if  they  left  the  fire  burning,  to  which  he  answered,  *  No ;  the 
section-boss  sent  a  couple  of  men  to  put  the  fire  out,  and  the 
men  came  up,  and  the  wind  was  blowing  a  little,  and  it  got 
away  from  them.'  They  had  to  come  about  eighty  rods,  and 
the  witness  says  Mr.  Farrell  sent  him  down  to  tell  them." 

It  will  be  observed  that  these  witnesses  described  the  men 
as  "  section-men,"  and  the  man  in  charge  as  '*  the  section- 
boss.'*  W^e  may  presume,  in  the  absence  of  any  cross-ex- 
amination, that  the  witnesses  were  acquainted  with  these 
"  section-men"  and  "  section-boss  "  on  this  portion  of  the  line 
of  the  road.  The  further  fact  appearing,  that  the  men  were 
engaged  in  the  daytime  in  performing  work  usually  done  at 
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that  season  of  the  year  by  railroad  companies,  iu  the  absence 
of  any  evidence  upon  the  subject  by  the  defendant,  was,  we 
think,  sufficient  to  justify  the  jury  in  finding  that  they  were 
servants  of  the  company,  and  actiug  under  its  orders,  without 
giving  any  e£fect  to  the  declaration  made  by  the  section -men 
to  the  witness  Johns.  The  evidence  of  all  the  witnesses  on 
behalf  of  the  plaintiff  proved  precisely  what  the  section-men 
stated  to  Johns, — that  the  fire  got  away  from  their  control. 

Again,  counsel  for  the  appellant  contend  that  there  was  no 
evidence  of  negligence  in  the  management  of  the  fire,  and 
therefore  the  court  should  have  granted  the  motion  of  de- 
fendant. We  are  of  the  opinion  that,  as  to  the 
first  cause  of  action,  the  motion  of  the  defendant  *'•«•««**/ of 
should  have  been  granted.  It  will  be  observed  J^e.^  "**^ 
that  there  is  no  evidence  on  the  part  of  the  plain- 
tiff— all  of  which  contained  in  the  abstract  is  given  in  the 
opinion,  so  far  as  the  same  relates  to  the  fire — that  the  de- 
fendant's servants  and  employes  were  guilty  of  negligence, 
either  in  the  setting  or  management  of  the  fire.  On  the  con- 
trary, the  evidence  of  plaintiffs  witness  Johns  is  "  that  they 
[the  defendant's  servants]  did  all  they  could  to  prevent  the 
spread  of  the  fire,  and  kept  right  on  working  to  that  end.  At 
the  time  the  witness  went  out  to  assist,  the  fire  had  only  a  few 
minutes  previously  broken  away.  The  wind  had  changed,  so 
witness  stated,  so  that  the  inclination  was  to  blow  from  the 
track  rather  than  towards  it."  It  further  appears  that  the 
section-boss  sent  two  men  to  assist  the  four  section-men  in 
their  efforts  to  control  and  prevent  the  spread  of  the  fire.  It 
will  thus  be  seen  that  the  evidence,  so  far  as  the  same  appears 
in  the  record  before  this  court,  tends  to  negative  any  negli- 
gence on  the  part  of  the  defendants'  servants,  rather  than  to 
prove  any  negligence  on  their  part. 

The  weight  ^of  authority  in  this  country  undoubtedly  sus- 
tains the  rule  that  in  cases  of  this  class  the  plaintiff  must  af- 
firmatively prove  negligence  on  the  part  of  the  defendant,  to 
entitle  him  to  recover  for  damages  caused  by  a  fire  set  by  the 
defendant  for  a  lawful  purpose  on  his  own  premises.  In 
Shearman  &  Redfield  on  Negligence,  the  authors,  after  dis- 
cussing the  rule  in  England,  say  :  **  But  this  rule  is  certainly 
not  law  in  any  part  of  the  United  States.  In  any  case  in 
which  one  makes  a  fire  on  his  own  land  for  a  lawful  purpose, 
and  the  fire  spreads  upon  other  land,  the  person  complaining 
thereof  must  affirmatively  prove  negligence,  of  which  the  fire 
itself  is  no  evidence."  Shear.  &  E.  Neg.  (4th  Ed.)  §  668.  Mr. 
Thompson,  in  his  work  on  Negligence,  thus  states  the  law : 
"  Fire,  like  water  or  steam,  is  likely  to  produce  mischief  if  it 
escapes  and  goes  beyond  control ;  and  yet  it  has  never  been 
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held  in  this  country  that  one  building  a  fire  upon  his  own 
premises  can  be  made  liable  if  it  escapes  upon  his  neighbor's 
premises  and  does  him  damage,  with  proof  of  negligence."  1 
Thomp.  pp.  55,  56. 

In  Tourtellot  v,  Bosebrook,  11  Mete.  (Mass.)  430,  the  court 
says,  on  pages  462  and  463 :  '^  The  only  material  question 
raised  by  these  exceptions  is  whether  the  jury  were  rightly 
instructed  as  to  the  burden  of  proof.  The  action  was  tress- 
pass upon  the  case,  charging  the  defendant  with  carelessly 
setting  fire  to  a  coalpit  on  his  own  land,  and  not  watching  the 
same  with  proper  care  and  diligence,  in  consequence  of  which 
neglect  the  fire  escaped  from  the  said  coalpit,  and  was  con* 
veyed,  by  the  wind  or  otherwise,  to  the  plaintiff's  land,  there 
doing  the  damage  complained  of.  The  court  ruled,  and  so  in- 
structed the  jury,  that  the  burden  of  proof  was  on  the  plaintiff 
to  prove  that  the  defendant,  in  the  burning  of  his  coalpit,  did 
not  use  due  care  and  diligence  to  control  the  fire  and  prevent 
its  escape  to  the  surrounding  lands.  This  ruling,  we  think, 
was  very  clearly  correct.  The  action  is  founded  on  a  charge 
of  negligence,  and  this  is  the  gist  of  the  action :  for  the  de- 
fendant had  a  right  to  kindle  a  fire  on  his  own  land,  using 
reasonable  care  and  diligence  to  prevent  its  spreading  and  do- 
ing injury  to  the  land  of  others.  If,  then,  the  jury  doubted 
as  to  the  charge  of  negligence,  they  could  not  find  for  the 
plaintiff,  and  consequently  the  burden  of  proof  was  on  him. 
*  *  *  For  the  same  reason,  the  plaintiff  in  this  case  had  the 
burden  of  proof  of  the  defendant's  negligence,  because,  unless 
that  fact  was  proved,  it  is  very  clear  that  the  action  cannot 
be  maintainecf." 

This  is  referred  to  by  most  of  the  text- writers  and  courts^ 
and  may  be  regarded,  as  a  leading  case  upon  the  question  as 
to  the  party  upon  whom  rests  the  burden  of  piouf  in  actions 
of  this  class. 

In  Lossee  t\  Buchanan,  51  N.  T.  476,  the  court,  on  page 
487,  says  :  "  In  conflict  with  the  rule  as  laid  down  in  the  Eng- 
lish cases  is  a  class  of  cases  in  reference  to  damage  from  fire 
communicated  from  the  adjoining  premises.  Fire,  like  water 
or  steam,  is  likely  to  produce  mischief  if  it  escapes  and  goes 
be3'ond  control ;  and  yet  it  has  never  been  held  in  this  country 
that  one  building  a  fire  upon  his  own  premises  can  be  made 
liable  if  it  escapes  upon  his  neighbor's  premises  and  does  him 
damage,  without  proof  of  negligence." 

In  Clark  v.  Foot,  8  Johns.  421,  the  court  says  :  "It  is  a  law- 
ful act  for  a  person  to  burn  his  fallow  ;  and,  if  his  neighbor  is 
injured  thereby,  he  will  have  a  remed}'^  by  action  on  the  case, 
if  there  be  sufficient  ground  to  impute  the  act  of  negligence  or 
misconduct  of  the  defendant  or  his  servants.     Should  a  man's 
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house  get  on  fire  without  his  neglect  or  default,  and  burn  his 
neighbor's,  no  action  would  lie  against  him,  notwithstanding 
the  fire  originated  in  his  house,  because  it  Avas  lawful  for  him 
to  keep  fire  there.  3  Bl.  Comm.  43  ;  Noy's  Max.  c.  44.  The 
same  rule  would  apply  to  this  case."  Stuart  v.  Hawley,  22 
Barb.  619;  Calkins  v.  Barger,  44  Barb.  424;  Lansing  u  Stone, 
37  Barb.  15  ;  Barnard  v.  Poor,  21  Pick.  378 ;  Tourtellot  v. 
Bosebrook.  11  Mete.  (Mass.)  460  ;  Bachelor  v,  Heagan,  18  Me. 
32 ;  Catron  v,  Nichols,  81  Mo.  80 ;  Higgins  v.  Dewey,  107 
Mass.  494 ;  Sturgis  v.  Bobbins,  62  Me.  289  ;  Sweeney  v,  Mer- 
rill, 38  Kan.  216. 

For  a  very  instructive  case  upon  the  question  of  the  general 
liability  for  damages  by  a  party  in  the  use  of  his  own  prem- 
ises, see  opinion  of  Bronson  in  Badcliff  v.  Mayor,  etc.,  4  N.  Y. 
195.  As  bearing  upon  this  question,  see,  also,  Moe  v.  Job,  1 
N.  D.  140 ;  Thoburn  v.  Campbell,  80  Iowa,  338 ;  Kussell  v. 
Beagau,  34  Mo.  App.  242 ;  Crarnier  v.  Porter,  90  Cal.  105 ; 
Whart.  Neg.  §  867  ;  Fahn  v.  Reichart,  8  Wis.  265  ;  Railroad 
Co.  V.  Butts,  7  Kan.  308. 

It  will  be  observed,  from  the  allegation  of  the  complaint 
quoted  above,  that  there  is  no  allegation  that  there  was  any 
negligence  on  the  part  of  the  defendant  in  setting  the  fire,  or 
that  it  was  set  at  an  improper  time  or  place,  or  in  an  improper 
manner,  and  that  the  only  neglige:ice  complained  of  is  *'  that 
it  w*as  so  negligently  watched  and  tended  that  it  came  to  plain- 
tiffs land."  It  is  clear,  therefore,  that,  in  the  absence  of  evi- 
dence tending  to  prove  negligence  on  the  part  of  defendant's 
servants  in  so  allowing  the  fire  to  escape  from  its  right  of  way, 
the  plaintiflf  could  not  recover.  That  there  is  a  total  want  of- 
such  evidence,  as  we  have  seen,  clearly  appears  from  the  evi- 
dence in  the  record.  As  the  court,  therefore,  should  have 
granted  the  plaintiffs  motion  as  to  the  fourth  cause  of  action, 
for  its  refusal  to  do  so  the  case  must  be  reversed. 

Again,  in  his  motion  to  direct  a  verdict,  the  counsel  for  ap- 
pellant insisted  that  a  verdict  should  be  directed  for  the  de- 
fendant upon  the  fourth  cause  of  action,  upon  the  ground  that 
there  was  no  evidence  that  the  cow,  for  the  killing 
of  which  damage  was  claimed,  was  ever  struck  or  J^*»"ff«»«^ 
killed  by  the  defendant's  locomotive  or  cars.     The  proof!"  ** 
only  evidence  in  the  abstract  upon  that  question  is 
stated  as  follows :    "  Regarding   the   cow  mentioned   in  the 
fourth  action  in  the  complaint,  the  plaintiff  testified  that  she 
drifted  away  in  a  severe  storm,  and  was  not  found  until  three 
days  afterward,  and  when  found  she  was  in  a  standing  position 
in  a  mud-hole  near  the  defendant's  track,  with  only  her  head 
and  back  above  the  surface.     She  was  not  seen  on  the  defend- 
ant's track,  and  there  was  no  evidence  along  the  track  that 
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slie  had  been  there.  Witness  testified  that  the  hair  was  off 
the  top  of  her  back,  and  the  top  of  her  head  had  the  appear- 
ance of  being  bruised. 

We  are  of  the  opinion  that  the  court  should  have  directed  a 
verdict  for  the  defendant  on  this  cause  of  action,  under  this 
evidence.  If  will  be  observed  that  there  is  no  evidence  that 
the  cow  was  killed,  or  her  death  in  any  way  caused,  by  the 
defendant,  its  agents,  or  servants.  Under  our  statute  section 
5501,  Comp.  Laws),  upon  proof  that  the  death  was  caused  by 
the  defendant,  its  agents,  or  servants,  the  plaintiff  would  be 
entitled  to  recover  without  any  proof  of  negligence  on  the  part 
of  the  defendant,  negligence  being  presumed.  But  evidence 
sufficient  to  warrant  a  jury  in  finding  that  the  killing  was 
caused  by  the  defendant  must  be  given  on  the  part  of  the 
plaintiff.     This  the  plaintiff  failed  in  this  case  to  give. 

Our  conclusion  is  that  the  judgment  of  the  circuit  court,  so 
far  as  it  is  based  upon  the  first  and  fourth  causes  of  action, 
should  be  reversed,  and  a  new  trial  granted.  We  do  not  deem 
it  necessary  to  discuss  the  instruction  refused,  or  error  alleged 
AS  to  the  admission  of  evidence,  as  no  such  question  may  arise 
in  a  future  trial. 

The  judgment  of  the  court  below,  so  far  as  it  is  based  upon 
the  first  and  fourth  causes  of  action  set  out  in  the  complaint, 
is  reversed,  and  a  new  trial  ordered  ;  all  the  judges  concurring. 

Neglig^ence  of  Railroad  Company  in  Leaving  Combustible  Material  on 
Right  of  Way.— See  Kurz  &  Huttenlocher  Ice  Co.  v.  Milwaukee  &  Northern 
R.  Co.  (Wi-i.),  56  Am.  &  Eng.  R.  Ca?.  94,  and  note,  100. 

Presumption  of  Negligence  by  Fact  of  Firei— See  Jacksonville,  Tampa  & 
Kev  West  li.  Co.  v.  Peninsular  Land,  Transportation  &  Manufacturing  Co. 
(Fla.).  49  Am.  &  Eng.  R.  Cas.  603,  and  note.  668. 

Sufficiency  of  Fact  of  Fire  to  Charge  Company  with  Negligence — Missouri 
Statvte,— In  Adams  v.  Sr.  Louis  &  S.  F.  R.  Co.  (Mo.,  Dec.  4,  1894),  28  S. 
W.  Rep.  496,  it  was  held  that  the  act  approved  March  31,  1887  (Rev.  Stat. 
1889,  §  2615),  establishing  the  responsibility  of  railroad  corporations,  com- 
panies, and  persons  owning  or  operating  railroads,  for  damages  by  fires 
communicated  by  locomotive  engines,  charges  a  company  with  negligence 
by  the  mere  fact  of  injury  by  fire  so  communicated.  Following  Mathews  «. 
St.  Louis  &  S.  F.  R.  Co.,  ante.  p.  432. 

Necessity  of  Proof  of  Improper  Condition  or  Negligent  Management  of 
Engine.— In  Flinn  v.  New  York  C.  &H.  R.  R.  Co.  142  N.  Y.  11,  it  was  held 
that  in  order  to  render  a  company  liable  for  the  burning  of  a  building  upon 
property  adjacent  to  its  tracks,  caused  by  the  escaping  of  sparks  from  pass- 
ing engines,  the  improper  condition,  or  negligent  management  of  its  engines 
must  be  proved. 

Presumption  of  Negligence  from  Fact  of  Fire. — In  Texas  &  P.  R.  Co.  v, 
Levine  (Texas,  Jan.  21,  1895),  29  S.  W.  Rep.  466,  it  was  held  that  proof 
that  a  fire  which  destroyed  plaintiff's  property  was  set  from  an  engine  on 
defendant's  railroad  makes  a  prima-faHe  case,  upon  which  the  plaintiff  is 
entitled  to  recover,  in  the  absence  of  proof  by  the  railroad  company  re- 
quired to  rebut  the  presumption,  and  therefore  the  question  as  to  negligence 
or  not  becomes  a  question  of  fact  to  be  determined  upon  the  evidence. 
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In  International  &  G.  N.  R.  Co.  u.  Searight  (Tex.,  Nov.  7,  1894),  28  S.  W. 
Rep.  39,  it  was  held  that  in  actions  for  damages  sustained  from  fires  com- 
municated by  railway  engines,  prima  facie  a  case  is  made  and  negligence 
shown  on  the  part  of  the  railroad  company  by  proof  that  the  fire  was  com- 
municated to  plaintif^^s  property  by  escape  of  fire  from  one  of  defendant's 
engines.  Citing  Railway  Co.  «.  Benson,  69  Tex.  407,  32  Am.  &  Eng.  R. 
Cas.  330  ;  Railway  Co.  v.  Home,  69  Tex.  643,  35  Am.  &  Eng.  R.  Cas.  238; 
Railway  Co.  v.  Wallace,  74  Tex.  581,  40  Am.  &  Eng.  R.  Cas.  248. 

Illifwis  Statute.— LouiswiWe,  E.  &  St.  L.  C.  R.  Co.  tj.  Spencer,  149  111.  97, 
it  was  held  that  the  act  of  March  29,  1869,  respecting  fires  caused  by  loco- 
motives, makes  the  fact  of  the  communication  of  the  fire  by  a  locomotive 
**  full  prima-faeie  evidence  "  to  charge  the  company  with  negligence. 

It  was  further  held  that  under  the  act  a  company  is  liable,  if  a  fire  is 
communicated  by  one  of  its  locomotives,  since  the  fact  that  the  tire  was  so 
communicated  isprima-faeieeyidence  to  charge  the  company  with  negligence, 
either  on  account  of  the  condition  of  its  engine,  or  the  manner  in  which  the 
engine  was  operated  at  the  time  of  the  communication  of  the  fire. 

Arkansas  Statute, — In  St.  Louis  &  S.  F.  R.  Co.  v,  Jones,  59  Ark.  105,  it 
was  held  that  proof  that  a  fire  which  was  communicated  from  a  railroad 
right  of  way  to  adjoining  lands,  escaped  from  a  locomotive  using  the  right 
of  way,  raised  a  presumption  of  negligence  on  the  part  of  the  railroad  com- 
pany under  Mansf.  Dig.,  §  5537,  which  must  be  overcome  on  the  part  of  the 
company  by  proof  that  the  engines  in  use  by  it  were  proper  and  safe,  and 
that  its  employes  were  operating  them  with  due  care. 

Liahility  of  Company  in  Absence  of  Proof  to  Rebut  Presumption. — In  Texas 
&  P.  R.  Co.  V.  Levine  (Texas,  Jan.  21, 1895).  29  S.  W.  Rep.  466,  it  was  held 
that  when  fire  is  set  out  by  sparks  from  an  engine  on  a  railroad,  the  law 
presumes  negligence,  and  the  plaintiff  is  entitled  to  recover  for  damages 
done  by  the  fire  so  set  out,  unless  the  railroad  company  shall  prove  that  its 
engine  was  provided  with  the  best  approved  apparatus  for  arresting  sparks 
and  preventing  their  escape,  and  was  properly  operated. 

Province  of  Jury  as  to  Sufficiency  of  Eebuttal  of  Presfimptian  of  Negligence. — 
In  Louisville,  E.  &  St.  L.  C.  R.  Co.  v.  Spencer,  149  111.  97,  it  was  held  that 
whether  evidence  adduced  by  a  railroad  company  Issufiicient  to  rebut  the 
prima-faeie  evidence  of  negligence  arising  from  the  fact  of  the  communi- 
cation of  fire  from  one  of  its  engines,  is  a  question  of  fact  as  to  which  the 
determination  of  the  appellate  court  (Illinois)  is  conclusive. 

Ooereaming  B^bvUal  of  Prima-faeie  Proof  of  Negligence — Province  of  Jury. — 
In  International  &  G.  N.  R.  Co.  v.  Searight  (Tex.,  Nov.  7,  1894),  28  S.  W. 
Rep.  39,  it  was  held  that  where  plaintiff  has  made  a  prima-faeie  case  by 
showing  the  communication  of  fire  by  one  of  defendant's  locomotives,  and 
the  defendant  rebuts  it  by  showing  that  its  engines  were  the  most  approved 
in  use,  properly  equipped  with  fire  arresters  and  skilfully  operated,  and  then 
plaintiff  undertakes  to  show  that  it  is  still  liable  from  adaitional  cause,  or 
negligence,  such  negligence  must  be  shown  and  the  question  of  negligence 
or  not  must  be  submitted  to  the  jury. 
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• 

Action  for  Damages  by  Fire  Communicated  by  Locomotive— Sufficiency 
of  Description  of  Property  Destroyedi — lu  au  actiou  for  damages  sustained 
by  tiie  buruiog  of  property  by  fire  commuuicated  from  engines  of  a  rail- 
road compauy,  a  description  of  tlie  property  destroyed  as  **  a  certain  dwell- 
ing-house, sheds,  and  barn,  together  with  the  contents  thereof,  consisting 
of  household  furniture,  family  wearing  apparel,  provisions,  fuel,  farming 
utensils,  hay,  grain  and  fodder, — all  of  the  value  of  $5000,  is  sufficient  to 
authorize  a  recovery  for  anything  clearly  within  the  class  of  property 
enumerated. 

Same— Sufficiency  of  Proof  as  to  Cause  of  Fire— Evidence  of  General 
Behavior  of  Defendant's  Engines  as  to  Throwing  Fire^ — in  such  an  action 
where  the  identity  of  the  particular  engine  setting  the  fire  cannot  be 
established,  evidence  as  to  the  general  behavior  of  defendant's  engines  in 
respect  to  throwing  fire  at  the  locality  where  the  injury  occurred  and  within 
a  reason  able,  time  before  its  oc(!urrence,  is  admissible. 

Same— Proof  of  Former  Throwing  of  Fire  at  Place  of  Injury. — ^In  the 
absence  of  direct  testimony  that  the  fire  was  set  by  sparks  from  an  engine, 
proof  may  be  given  that  upon  a  previous  occasion,  live  cinders  had  been 
thrown  over  the  buildings  and  had  set  fires  upon  the  further  side  thereof, 
since  the  tendency  of  such  evidence  would  be  to  show  that  fires  might  be 
communicated  at  that  distance  from  the  track. 

Same— Sufficiency  of  Proof  of  Articles  Lost — Schedule  made  by  Witness 
with  Assistance  of  Another  Person.— On  the  trial  of  the  action,  the  plaintiff 
produced  a  schedule,  and  testified  that  he  had  lost  the  articles  enumerated 
therein,  and  the  schedule  was  then  admitted  as  a  part  of  his  testimony. 
Upon  cross-examination  plaintiff  testified  that  he  had  no  knowledge  as  to 
many  of  the  articles,  but  had  made  the  list  with  the  assistance  of  his  wife, 
who  was  not  a  witness.  HeUi,  that  the  paper  was  properly  submitted  to 
the  jury  against  the  objection  of  defendant,  and  that  it  they  desired  any 
furtlier  instructions  in  regard  to  it  the  attention  of  the  court  should  have 
T)een  directed  thereto. 

Exceptions  from  Rutland  county  court. 
The  plaintiff  claimed  to  recover  for  the  destruction  of  his 
house,  Darns,  and  their  contents.     There  was  no  direct  evi- 
dence  as  to  how  the  fire  originated,  but  the  testimony 
***         *      of  the  plaintiff  tended  to  show  that,  soon  after  the 
passage  of  one  of  the  defendant's  freight  trains,  fire  was  dis- 
covered in  the  gable  end  of  the  barn  nearest  the  tracks,  from 
which  it  spread,  and  consumed  the  other  buildings.     The 
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barn  in  question  was  125  feet  distant  from  the  tracks,  and  its 
foundations  were  25  feet  above  the  level  of  the  track. 

The  description  of  the  property  in  the  declaration  was  as 
follows : 

•'  A  certain  dwelling-house,  sheds,  and  barns,  together  with 
the  contents  thereof,  consisting  of  household  furniture,  family 
wearing  apparel,  provisions,  fuel,  farming  utensils,  hay,  grain, 
and  fodder, — all  of  the  value  of  five  thousand  dollars." 

Upon  the  trial  the  plaintiff  produced  a  schedule  containing 
an  itemized  list  of  the  various  articles  of  property  alleged  to 
have  been  destroyed,  with  the  value  of  each.  The  defendant 
insisted  that  under  the  general  (description  in  the  declaration 
the  plaintiff  was  not  entitled  to  recover  for  any  of  the  personal 

Sroperty,  and  objected  to  the  admission  of  any  and  all  evi- 
ence  relating  to  the  loss  or  value  of  the  articles  of  personal 
property  mentioned  in  the  schedule,  or  of  any  personal  prop- 
erty alleged  to  have  been  destroyed.  The  court  overruled  the 
objection,  and  admitted  evidence  of  the  loss  of  the  various 
articles  of  personal  property  mentioned  in  the  schedule,  with 
their  respective  values,  to  which  the  defendant  excepted. 

The  plaintiff  testified  in  chief  that  he  had  lost,  by  the  fire 
in  question,  the  articles  of  property  mentioned  in  said  sched- 
ule, and  that  the  values  carried  out  in  said  schedule  were 
the  correct  values.  There  was  no  other  testimony  as  to  the 
loss  or  value  of  the  personal  propert}*,  except  that  of  the 
plaintiff.  The  schedule  was  admitted,  not  as  independent 
evidence,  but  in  connection  with  the  testimony  of  the  plaint- 
iff. Upon  cross-examination  the  plaintiff  testified  that  said 
schedule  was  made  soon  after  the  fire,  by  himself  and  his 
wife ;  that  he  himself  had  no  personal  knowledge  in  respect 
of  many  items  therein  contained,  such  as  family  wearing 
apparel,  household  supplies,  and  minor  articles  of  household 
furnishings,  but  that  he  and  his  wife  had  intended  to  set  down 
correctly  the  articles  lost,  and  the  values  of  such  articles. 
Upon  re-examination  he  testified  that  he  had  a  general  knowl- 
edge of  the  articles  of  personal  property  so  destroyed,  and 
the  value  of  the  same. 

The  defendant  objected  that  this  schedule  ought  not  to  go 
to  the  jury.  This  objection  the  court  overruled,  and  permitted 
the  schedule  to  go  to  the  jury,  to  which  the  defendant  ex- 
cepted. At  the  time  of  admitting  it  the  court  said  that  it 
might  be  admitted  as  a  bill  of  particulars,  but  made  no  further 
reference  to  it  during  the  trial,  except  in  the  following  extracts 
from  the  charge : 

"  You  will  determine  what  the  fair  cash  value  of  the  build- 
ings was,  and  the  testimony,  then,  is  that  there  was  the  house- 
hold furniture  and  the  clothing  of  the  family  and  the  family 
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supplies.  I  think  all  the  items  that  are  included  in  the 
specification  came  fairly  within  the  description,  and  it  is  for 
you  to  say  whether  the  plaintiff  has  established  that  he  lost 
all  this  property,  and  what  its  fair  value  is.'* 

"It  is  for  the  jury  to  say,  when  they  weigh  all  the  evidence, 
whether  the  opinion  of  this  plaintiff  is  fair  as  any  as  to  the 
value  of  this  property.  He  says  some  of  it  was  made  up  with 
the  assistance  of  his  wife ;  that  he  did  not  have  much  knowl- 
edge of  it  himself;  and  he  has  testified  to  you  how  he  got  at 
the  articles  destroj'ed  and  the  value  of  them,  and  you  have 
heard  his  testimony.  You  will  take  that,  and  you  will  look 
over  the  list  of  the  property  itself.  And  it  was  property 
mostly  that  had  been  used,  as  I  understood,  in  the  familj', — 
what  we  should  call  second-hand  property ;  and  you  will  see 
what  he  has  established,  by  a  fair  balance  of  testimony,  was 
the  value  of  his  property,  and  for  such  sum  as  will  cover  the 
fair  value  of  the  property  described  and  the  buildings  burned  ; 
and  this  property  that  is  described  and  specified,  so  far  as  he 
has  shown  you  and  satisfied  you  it  was  consumed  by  this 
fire,  he  is  entitled  to  recover  what  will  fairly  compensate  him  ; 
what  it  is  fairly  worth  ;  its  fair  cash  value." 

As  tending  to  show  that  cinders  might  be  carried  this  dis- 
tance, the  plaintiff,  in  opening  his  case,  introduced  evidence 
that  beyond  the  barn,  and  some  distance  from  it,  was  an  awn- 
ing, and  that  previous  to  the  time  of  the  fire  in  question 
cinders  had  fallen  upon  and  burnt  this  awning,  which  must 
have  come  from  the  locomotives  of  the  defendant,  over  the 
barn  and  house.  There  was  no  evidence  tending  to  show  that 
the  cinders  which  burnt  the  awning  were  thrown  by  the  same 
engines  which  were  claimed  to  have  set  the  fire  in  question, 
nor  as  to  the  conditions  under  which  they  were  thrown  to 
that  distance,  except  it  appeared  that  these  same  engines 
which  were  running  over  the  road  at  the  time  of  the  fire  were 
beinj5  used  when  the  fires  were  set  to  the  awning.  To  the 
admission  of  this  testimony  the  defendant  objected  and  ex- 
cepted. 

Z.  jJf.  Bead  and  Oeo.  E.  Latarence,  for  plaintiff. 

C.  A.  Prouty  and  C.  W.  Witters,  for  defendant. 

MuNSON,  J. — ^In  actions  to  recover  damages  for  the  injury 
or  destruction  of  personal  property,  no  greater  certainty  in 
Svffleifliieror  description  is  required  than  the  nature  of  the 
detcription  of  articles  wiU  convenient!}^  admit  of.  Gould,  PL  c 
property  4^  g  33.    Bq^  it  is  generally  necessary  to  state  the 

dMtrojM.  quantity  or  number  of  theg  oods  in  respect  of  wiich 
the  loss  is  alleged  to  have  been  sustained.  Id,  §  35  ;  1  Chit. 
PL  377.     It  is  said,  however,  that  even  this  may  be  dispensed 
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with  when  the  subject-matter  of  the  suit  embraces  a  multipli- 
city of  particulars.  Gould,  PI.  c.  4,  §  36.  In  the  section  last 
cited  there  is  the  following  special  application  of  this  rule : 

*'  In  an  action  for  the  loss  of  goods  by  the  burning  of  the 
plaintiff's  house,  the  goods  may  be  described  by  the  simple 
denomination  of  'goods,'  without  any  designation  of  their 
quantity  or  kind;  and  it  seems  that  in  such  a  case  the  words 
'divers  goods  '  would  be  sufficient." 

A  reference  to  some  of  the  cases  from  which  these  rules 
have  been  deduced  will  aid  us  in  determining  the  sufficiency 
of  the  description  now  in  question.  It  was  held  in  Emery's 
Case,  cited  in  1  Vent.  114,  that  in  declaring  for  the  conversion 
of  books  it  was  sufficient  to  describe  the  property  as  "  a  library 
of  books  ; "  and  the  adequacy  of  a  description  of  this  character 
in  the  case  of  such  property  has  since  been  uniformly  recog- 
nized. Gould,  PI.  c.  4,  §  36 ;  1  Chit  PI.  378 ;  Steph.  PI.  349, 
Similar  descriptions  of  other  personal  chattels  have  been  held 
sufficient  in  actions  of  tort  for  the  recovery  of  damages,  both 
before  and  after  verdict.  In  trover  for  a  parcel  of  diamonds, 
there  having  been  judgment  for  the  plaintiff,  it  was  insisted 
in  error  that  the  case  should  be  distinguished  from  one  where 
the  allegation  covered  the  wrappings  and  cords  of  the  parcel, 
and  that,  inasmuch  as  each  diamond  was  distinct,  the  suit 
should  have  been  for  so  many  diamonds;  but  the  court 
thought  otherwise,  and  affirmed  the  judgment.  White  v. 
Graham,  2  Strange,  827.  In  trover  for  "  old  iron,"  after  ver- 
dict for  the  plaintiff,  it  was  urged  in  arrest  of  judgment  that 
the  description  was  too  uncertain  ;  but  the  court  could  think 
of  no  way  in  which  it  could  be  made  more  certain,  unless  it 
were  by  stating  some  number  of  pounds,  and  held  this  un- 
necessary, and  so  discharged  the  rule.  Talbott  v.  Spear, 
"Willes,  70.  In  trespass  for  breaking  and  entering  the  plaint- 
iff's house,  and  taking  and  carrying  away  "  divers  (][uantities 
of  chinaware,  earthenware,  and  linen,"  without  setting  forth 
the  particulars,  the  declaration  was  held  sufficient  on  motion 
in  arrest  after  default  suffered.  Hobb  v.  Greene,  Barnes, 
Notes  Cas.  276.  In  a  case  for  the  negligent  management  of 
fire,  by  means  of  which  the  plaintiff's  barn  was  burnt,  and 
"  divers  goods "  lost,  it  was  held,  on  motion  in  arrest,  that 
"  divers  goods  "  was  sufficient.     Prior  u.  Tufts,  1  Neb.  825. 

The  declaration  in  this  case  alleges  the  destruction  by  fire 
of  the  plaintiff's  "  dwelling-house,  sheds,  and  barns,  together 
with  the  contents  thereof,  consisting  of  household  furniture, 
family  wearing  apparel,  provisions,  fuel,  farming  utensils,  hay, 
grain,  and  fodder, — all  of  the  value  of  five  thousand  dollars." 
The  defendant  claimed  on  trial  that  under  this  general  de* 
scription  the  plaintiff  was  not  entitled  to  recover  for  any 
61  A.  &  E.  R.  Cos.— 81 
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personal  property,  and  objected  to  the  eTideuce  offered  to 
establish  the  loss  and  value  of  the  articles  claimed  to  have 
been  destroyed,  and  insisted  that  the  plaintiff's  right  to  recover 
therefor  should  not  be  submitted  to  the  jury.  It  is  now  urged 
that,  while  the  plaintiff  might  be  excused  from  setting  forth 
every  article  of  household  furniture  or  wearing  apparel,  he 
could  easily  have  stated  the  quantity  of  the  hay,  grain,  and 
fodder  alleged  to  have  been  destroyed,  and  therefore  was  re- 
quired to  do  so.  We  shall  dispose  of  the  question  thus  pre- 
seuted  without  considering  whether  the  defect  claimed  is  one 
that  can  be  taken  advantage  of  by  an  objection  to  the  evidence. 
It  is  certain  that  an  objection  to  the  evidence  cannot  entitle 
the  defendant  to  have  the  declaration  tested  by  a  more 
stringent  rule  than  would  be  applied  upon  a  motion  in  arrest  of 
judgment.  The  defendant  cannot  be  permitted  to  go  to  trial 
without  having  demurred  to  the  declaration,  and  defeat  the 
result  of  the  trial  for  any  defect  of  the  declaration  not  sufficient 
to  sustain  a  motion  in  arrest.  So  the  question  for  decision  is 
whether  the  description  of  any  class  of  property  is  so  defective 
that  no  proof  of  the  destruction  of  any  property  of  that  class 
should  have  been  received  or  submitted  to  the  jury ;  and  the 
matter  is  to  be  determined  by  the  same  rules  that  would  have 
governed  if  the  defect  had  been  called  in  question  by  a  motion 
m  arrest.  This  being  so,  all  the  cases  above  cited  are  of  au- 
thority upon  the  matter  in  issue  ;  and  the  extract  from  Gould, 
even  if  questioned  in  its  application  to  demurrers,  must  be 
accepted  as  applicable  here. 

The  allegations  of  this  declaration  show  a  cause  of  action 
without  the  aid  of  any  inference  or  intendment.  They  charge 
a  wrongful  destruction  by  the  defendant  of  the  plaintiff's  per- 
sonal property  of  the  different  kinds  stated.  The  destruction 
of  a  single  article,  or  of  the  least  appreciable  amount,  of  any 
of  the  kinds  stated,  gives  a  right  of  action.  The  only  defecte 
that  can  be  claimed  are  the  failure  to  give  a  more  minute 
classification,  and  to  state  the  number  or  amount  of  each 
class.  The  property  alleged  to  have  been  destroyed  is  speci- 
fied, but  not  with  particularity  or  limitation.  So  the  delect 
is  at  most  but  an  uncertaintj-  of  description  ;  and  any  mere 
uncertainty  in  the  declaration,  if  not  otherwise  cured,  is  made 
good  by  the  verdict.  An  application  of  this  rule  to  defects 
like  the  one  now  insisted  upon  is  not  without  precedent  in  our 
own  state.  In  actions  to  enforce  statutory  penalties  and 
official  liabilities,  this  court  has  held  that  the  failure  to  enu- 
merate the  personal  property  on  account  of  which  the  de- 
fendant is  claimed  to  be  liable  is  a  defect  that  is  cured  by 
verdict.    Fuller  v.  Fuller,  4  Vt.  123 ;    Wetherby  v.  Foster  5, 
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Yt.  136.    We  see  no  reason  for  holding  otherwise  in  cases 
like  the  present. 

It  has  often  been  remarked  that  the  rule  requiring  an  alle- 
gation of  number  or  quantity  in  actions  of  tort  is  of  little 
practical  utility.  The  plaintiff  is  not  obliged  to  prove  the 
number  or  quantity  alleged,  and  so  alleges  some  number  or 
quantity  as  a  compliance  with  the  rule,  without  any  attempt 
to  qualify  himself  to  make  an  allegation  of  substantial  ac- 
curacy. As  the  only  effect  of  the  allegation  is  to  prevent  his 
recovering  more  than  is  alleged,  his  purpose  is  ordinarily  to 
allege  something  altogether  beyond  reach  of  his  proof;  and 
the  result  is  an  allegation  which  is  of  no  benefit  to  the  defend- 
ant. Whatever  effect  might  be  given  to  these  considerations 
in  determining  a  question  of  sufficiency  on  demurrer,  they 
certainly  justify  an  adherence  to  the  authorities  which  hold 
that  omissions  of  this  character  are  cured  by  verdict.  We  are 
not  disposed  to  hold  defective,  under  the  rules  applicable  to 
motions  in  arrest,  a  declaration  which,  considered  with  refer- 
ence to  its  sufficiency  to  support  a  judgment,  is  clearly  within 
the  requirements  of  a  text-writer  of  the  highest  credit,  and 
fairly  sustained  by  ancient  precedents.  There  is  certainly  as 
little  necessity  for  unusual  strictness  in  this  particular  in  cases 
like  the  present  as  in  any  actions  of  tort.  It  is  evident  that 
when  a  house  or  barn  is  destroyed  with  its  contents,  and 
recovery  is  sought  for  both  buildings  and  contents,  a  designa- 
tion of  the  personal  property  as  "  the  contents  of  the  build- 
ing "  carries  an  element  of  description  which  to  some  extent 
supplies  the  want  of  those  statements  of  number  or  quantity 
which  are  ordinarily  given.  We  hold  the  allegations  of  this 
declaration  sufficient  to  sustain  a  recovery  for  whatever  is 
clearly  within  any  class  of  property  therein  named. 

The  plaintiff  did  not  know,  and  was  not  permitted  to  ascer- 
tain from  the  records  of  the  station-agent,  which  of  the  de- 
fendant's engines  passed  his  house  shortly  before 
the  fire  was  discovered.     It  was  therefore  impos-  Sufflciencyof 
sible  for  the  plaintiff  to  furnish  any  proof  as  to  vtooTmi^ 
the  particular  engine  which  he  claimed  had  caused  *""•**    "• 
the  loss.     Under  these  circumstances  it  was  proper  to  permit 
the  plaintiff  to  introduce  evidence,  legitimate  in  its  character, 
as  to  any  of  the  defendant's  engines  which  had  been  in  use 
upon  the  line  within  a  reasonable  time  before  this  occurrence. 
It  has  frequently  been  held  in  cases  of  this  kind,  in  view  of 
the  plaintiff's  difficulty  in  identifying  any  particular  engine, 
and  of  the  probability  of  a  similarity  in  the  defendant's  equip- 
ment, that  the  plaintiff  may  put  in  his  evidence  upon  the 
theory  that  all  the  engines  of  the  defendant  in  use  upon  the 
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same  line  are  substantially  alike.  Sheldon  v,  Bailroad  Co.,  14 
N.  T.  218. 

The  plaintiffs  buildings  were  125  feet  from  the  track,  and 
there  was  no  direct  evidence  of  the  communication  of  sparks. 
Proof  of  former  It  was  uecessarv  for  the  plaintiff  to  overcome  any 
tkrowingof  presumptiou  which  might  arise  from  the  fact  of 
*"•  distance  against  the  probability  of  his  claim.     As 

tending  to  show  that  cinders  from  a  passing  engine  might  have 
been  carried  that  distance  on  the  occasion  in  question,  the 
plaintiff  was  permitted  to  prove  that,  previous  to  this,  cinders 
which  must  have  come  from  a  locomotive  had  fallen  upon  and 
burned  through  an  awning  in  line  with  the  plaintiffs  build- 
ings, and  still  further  from  the  track.  The  evidence  was  ad- 
missible for  this  purpose.  It  was  like  evidence  of  an  exper- 
iment made  use  of  to  show  that  something  which  could  not 
be  established  by  direct  evidence  might  have  occurred.  See 
Kent  V.  Lincoln,  32  Vt.  591 ;  Walker  v.  Westfield,  39  Vt.  246  ; 
State  V.  Flint,  60  Vt.  304.  It  is  said  in  the  case  last  cited 
that  the  fact  that  the  conditions  are  not  entirely  similar  does 
not  make  the  evidence  inadmissible,  but  merely  bears  upon 
its  weight.  The  fact  that  this  test  was  available  without  hav- 
ing been  made  for  the  purpose  of  furnishing  evidence  cer- 
tainly cannot  affect  its  admissibility.  As  the  exceptions  do 
not  show  how  long  this  was  before  the  occurrence  complained 
of,  it  must  be  presumed  to  have  been  within  such  recent  pe- 
riod as  would  have  made  the  evidence  admissible  in  point  of 
time.  Whether  evidence  of  a  single  instance  of  this  character 
would  have  been  admissible  for  the  purpose  of  showing 
habitual  negligence  on  the  part  of  the  defendant  it  is  not  nec- 
essary to  consider. 

The  schedule  of  goods  destroyed  was  not  admitted  as  evi- 
dence, but  as  a  bill  of  particulars.  In  the  charge  it  was 
Sttfflcieney  of  referred  to  as  a  "  specification  "  and  as  a  "  list  of 
proof  of  Arti-  the  property  "  foT  which  the  plaintiff  claimed  to 
eiM  destroyed,  recover.  The  defendant  excepted  to  the  action  of 
the  court  in  permitting  this  paper  to  go  to  the  jury.  The 
paper  came  into  the  case  without  objection,  in  connection  with 
the  plaintiffs  direct  examination  as  to  the  loss  and  value  of 
the  property.  It  appeared  on  his  cross-examination  that  the 
list  was  prepared  with  the  assistance  of  his  wife,  and  from 
further  examination  that  his  knowledge  of  some  of  the  prop- 
erty specified  was  only  general.  The  defendant  insisted  that, 
in  view  of  the  information  obtained  after  the  paper  was 
received,  it  ought  not  to  go  to  the  jury,  but  did  not  ask  any 
instructions  limiting  their  consideration  of  the  plaintiffs  tes- 
timony concerning  the  property,  nor  except  to  any  failure  of 
the  court  in  that  respect.     We  think  that,  so  long  as  it  was 
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not  questioned  but  that  there  was  evidence  to  go  to  the  jury 
as  to  all  the  property  embraced  in  the  list,  it  was  not  error 
to  permit  the  paper  to  go  into  their  hands  in  furtherance  of 
the  purpose  for  which  it  was  received.  The  jury  could  not 
safely  pass  upon  the  evidence  submitted  to  them  without  the 
aid  of  such  a  paper.  The  nature  of  the  paper  and  the  pur- 
pose for  which  it  was  received  having  been  clearly  indicated 
at  the  time  of  its  admission,  it  was  not  error  to  place  it  before 
the  jury  with  such  limited  references  to  its  character  as  the 
charge  contained.  If  the  defendant  desired  that  the  jury  be 
more  particularly  cautioned  as  to  the  use  which  they  were 
entitled  to  make  of  it,  the  attention  of  the  court  should  have 
been  called  to  the  matter.  The  exceptions  present  no  question 
as  to  whether  the  knowledge  of  the  plaintiff  was  such  that  his 
testimony  was  proper  to  be  submitted  to  the  jury  as  evidence 
tending  to  establish  the  amount  and  value  of  the  property  lost. 
Judgment  affirmed. 

Taft,  J.,  concurs  .in  the  result. 

Damages  for  Destruction  of  Property  by  Fire. — See  Jacksonville,  Tuiiipa 
&  Key  West  K.  Co.  v.  Peninsular  Land  Transportation  and  Manufacturing 
Co.  (Fla.),  49  Am  &  Eng.  K.  Cas.  603,  and  note,  668  ;  Ft.  Worth  &  New 
Orleans  R.Co.  v.  Wallace  (Tex.),  40  Am.  &Eng.  R.  Cas.  248,  and  note,  252. 

Actions  Against  Railroad  Companies  for  Damages  Caused  by  tlie  Com- 
munication of  Fires — Nntnre  of  Activn — Charg^ing  Negligence  at  Common 
Law  or  LiaMlity  tinder  ^Statute — Breach  of  Agreement  hy  Company  to  Mote 
Structure  Back  from  IVack.  — In  Hunter  «.  Columbia,  N.  &  L.  R.  Co.  (8.  Car., 
March  14,  1894),  19  8.  £.  Rep.  197,  the  complaint  set  out  in  effect  that 
plaintiff  in  consideration  that  a  railroad  company  would  move  back  a  struc- 
ture belonging  to  him  and  which  stood  close  to  the  track,  granted  aright  of 
way  to  the  company,  which  although  requested,  never  performed  the  obli- 
gation on  its  part  to  move  the  structure,  and  that  by  reason  of  the  negli- 
gence of  the  company  in  that  respect,  and  in  setting  fire  to  the  structure, 
It  was  destroyed,  and  it  was  held  that  the  complaint  stated  a  cause  of 
action  against  the  company  for  negligence,  and  did  not  state  a  cause  of 
action  under  a  statute  (Gen.  8tat8.,  §  1511),  which  imposed  absolute  lia- 
bility on  a  railroad  company  for  injury  to  property  by  fire  set  by  its  loco- 
motives. 

Pleading. — Sufficiency  of  Complaint — Allegation  of  Negligence, — In  Black 
V,  Aberdeen  &  W.  E.  R.  Co.  (N.  Car.,  Dec.  4,  1894),  20  S.  E.  Rep.  713,  an 
allegation  in  the  complaint  that  the  defendant  **  negligently  })ermitted  fire 
to  be  communicated  from  their  engines  or  property  to  the  lands  adjoining 
their  railroad  and  right  of  way,  by  which  said  fire,  the  spread  and  extension 
thereof,  plaintiff^s  said  turpentine  was  burned  and  destroyed,"  was  held  to 
be  a  sufiScient  allegation  of  negligence  on  the  part  of  defendant,  resulting 
in  damage  to  the  plaintiff. 

Charging  Negligence  of  **  Authorieed  Agent "  of  Company — South  Carolina 
Statute, — In  Mayo  «.  8partanburg  U.  &  C.  R.  Co.,  40  8.  Car.  817,  it  was 
held  that  under  section  1511  of  the  Qeneral  Statutes,  which  renders 
railroad  companies  liable  for  fires  resulting  from  the  act  of  their 
*^  authorized  agents,"  a  complaint  which  alleges  that  a  fire  resulted  from  the 
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act   of  an  ** agent*'  of  the  company  is  not  defective  because  failing  to 
allege  that  the  agent  was  an  authorized  agent. 

Averment  of  Injury  to  Growing  Treeio*  Allegation  of  Injury  to  Freehold, -^lu. 
Louisville,  E.  &  St.  L.  R.  Co.  v,  Spencer,  149  III.  97,  it  was  held  that  irees 
and  bushes  beariag  fruit  and  berries  are,  as  between  the  landowner  and 
the  railroad  company  which  injures  them  by  fire,  real  property  and  a  part 
of  the  freehold,  and  that  an  averment  of  wrongful  injury  or  destruction  of 
such  trees  or  shrubs  is  ex  vi  termini  an  averment  of  injury  to  the  freehold. 

Amendment  of  CompUiint  by  netting  up  Action  Barred  by  Limitation. — In 
Mayo  u.  Spartanburg  U.  &  C.  R.  Co.  (S.  Car.,  Feb.  23,  1895J,  21  S.  E.  Rep, 
10,  it  was  held  that  in  au  existing  action  brought  against  a  railroad  com- 
pany to  enforce  a  statutory  iinbility  for  damage  by  fire,  the  plaintiff  will 
not  be  allowed  to  amend  his  complaint  by  changing  the  cause  of  action  to 
one  for  negligence  at  common  law  after  the  right  to  institute  such  an 
action  has  been  barred  by  the  statute  of  limitations. 

Failure  of  Pleadings  to  aver  Contributory  Negligence — Availability  of  De^ 
fense, — In  Union  Pac.  R.  Co.,  v.  Tracy,  19  Colo.  331,  it  was  held  that  in 
actions  under  Qen.  Stat.  §  2798,  imposing  upon  railroad  companies  liability 
for  loss  by  fires  occasioned  by  the  operation  of  their  roads,  the  defen«e  of 
contributory  negligence  is  not  available  to  a  company,  where  there  i^  no 
averment  in  the  pleadings  upon  which  the  defense  could  be  based.  Cding 
Railway  Co.  f>.  Ryan,  17  Colo.  98. 

Variance. — Pleading  and  Proof— Location  of  Buildings  Injured, — In  Lake 
Eric  &  W.  R.  Co.  v,  Midd4ecoff,  150  111.  27,  which  was  an  action  against  a 
railroad  company  to  recover  for  loss  by  afire  alleged  to  have  been  commu- 
nicated  by  one  of  defendant's  engines,  ic  appeared  that  one  count  of  the 
declaration  described  the  buildings  injured  as  situated  on  a  certain  block, 
but  the  proof  showed  that  they  extended  over  into  the  street,  and  it  wa» 
held  that  this  variance  would  not  affect  a  recovery  under  other  counts  in 
the  declaration. 

Evidence — Admissibility. — Proof  of  Title  by  Limitation^in  Absence  of  Aver- 
meiU  Hespecting  JSame, — In  Gulf,  C.  &  3.  F.  R.  Co.  v.  Cusenberry,  86  Tex. 
525,  it  was  held  that  in  an  action  agaiudt  a  railroad  company  to  recover  for 
loss  by  a  fire  alleged  to  have  been  caused  by  the  negligence  of  the  com- 
pany in  allowing  fire  to  escape  front  its  right  of  way,  it  was  considered 
doubtful  as  to  whether  the  plaintiff  should  be  permitted  to  prove  title  by 
limitation  without  having  pleaded  it,  provided  that  objection  was  made  to 
the  introduction  of  the  testimony.     Citing  Mayers  v,  Paxton,  78  Tex.  196. 

Oral  Proof  of  Disputed  Title  to  Land  on  tohieh  Loss  Oeeurred^-^ln  Mayo  «. 
Spartanburg  U.  &  C.  R.  Co.,  40  S.  Car.  817,  it  was  held  that  in  an  action 
against  a  railroad  ompany  to  recover  damnges  sustained  by  fire  alleged  to 
have  been  set  by  the  defendant  company  where  the  plaintiff  alleges  in  the 
complaint  his  title  to  the  land  upon  which  the  injury  took  place,  and  his 
title  is  denied  by  the  answer  of  the  defendant  company,  he  cannot  establish 
his  right  to  recovery  by  a  mere  oral  statement  that  he  owns  the  land. 

Proof  of  W'trnings  to  Station-agent  of  Danger  of  Fire. — lu  Tribette  v. 
Illinois  Cent.  R.  Co.,  71  Miss.  212,  which  was  an  action  to  recover  for  the 
loss  o.'  cotton  at  a  station  platform,  caused,  as  alleged,  by  the  negligence 
of  a  railroad  company,  in  allowing  sparks  to  escape  from  its  locomotives,  it 
was  held  that  testimony  as  to  warnings  given  by  a  witness  to  the  station- 
agent  of  the  danger  of  fire  to  adjacent  buildings  from  the  accumulation  of 
cotton,  was  incompetent,  since  it  merely  involved  the  opinion  of  the  wit- 
ness, and  did  not  relate  to  the  condition  which  existed  at  the  time  of  the 
fire,  and  furthermore,  that  the  question  as  to  whether  the  accumulation  and 
disposition  of  the  cotton  was  dangerous  was  a  question  of  fact  which  was 
required  to  be  proved  in  like  manner  as  any  other  fact. 

Proof  of  Eights  of  Company  in  Public  Street, — In  Lake  Erie  &  W.  R.  Oo. 
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V,  Middlecoff,  150  III.  27,  it  was  held  that  if  a  railroad  company  procure  a 
right  to  lay  a  track  in  a  street  by  condemnation  or  by  grant,  one  suffering 
a  loss  by  the  escape  of  fire  from  an  engine  of  the  company  may  prove  the 
nature  and  extent  of  the  company's  rights  or  the  burdens  imposed  upon  it 
by  the  exercise  thereof,  without- pleading  that  it  obtains  its  right  by  con- 
demnation or  by  grant,  and  may  also  introduce  a  municipal  ordinance  for 
the  like  purpose. 

Ordinance  Requiring  Maintenance  of  Wagon-road  on  Side  of  Track — Harm^ 
less  Error, — In  Lake  Erie  «fe  W.  R.  Co.  v,  Middlecoff,  150  III.  27,  which  was 
an  action  against  a  railway  company  for  loss  alleged  to  have  been  caused 
by  the  escape  of  fire  from  an  engine  passing  through  one  of  the  streets  of  a 
city,  it  was  held  that  the  admission  in  evidence  of  an  ordinance  req<iiring 
the  railroad  company  to  maintain  a  good  and  sufficient  wagon-roa  on  each 
side  of  its  track  was  harmless  error,  where  no  claim  was  made  that  the  in- 
jury resulted  from  the  violation  of  such  ordinance. 

Ordinance  Limiting  Bate  of  Speed.- -In  Lak»*  Erie  <&  W.  R.  Co.  «,  Middle- 
coff, 150  111.  27,  which  was  an  action  against  a  railway  company  for  a  loss 
caused  by  the  escape  of  fire  from  a  locomotive,  it  was  held  that  plaintiff 
properly  introduced  in  evidence  an  ordinance  limiting  the  rate  of  speed  of 
locomotives  at  the  place  of  the  fire,  where,  by  the  declaration  he  set  out 
the  ordinance,  and  averred  that  by  reason  of  such  excessive  rate  of  speed 
sparks  were  thrown  from  the  engine  which  set  fire  to  his  property,  and  the 
evidence  was  to  the  effect  that  a  high  rate  of  speed  will  cause  the  emission 
of  sparks  or  coals  from  an  engine. 

I^oofof  Contemporaneous  Fires  on  Line  of  Hood, — In  St.  Louis  &  S.  F.  R. 
Co.  «.  Jones,  59  Ark.  105,  it  was  held  that  where  it  is  a  question  whether  a 
fire  which  caused  the  damage  for  which  an  action  was  brought  was  com- 
municated by  a  locomotive,  evidence  of  other  fires  on  the  line  of  the  road 
in  the  immediate  vicinity  about  the  same  time,  is  inadmissible,  in  the 
absence  of  proof  that  such  fires  were  caused  by  the  locomotives  of  the  de- 
fendant company. 

Proof  of  Otiier  Fires  Set  by  Same  Engine  to  Rebut  Eoidence  of  Proper  Equip- 
ment and  Careful  Operation, — In  Lake  Erie  &  W.  R.  Co.  t>.  Middlecoff,  150 
111.  27,  which  was  an  action  against  a  railway  company  to  recover  for  loss 
by  fire  alleged  to  have  been  set  by  one  of  its  engines  passing  through  one 
of  the  streets  of  a  city,  the  proof  offered  by  the  company  tended  to  show 
that  the  engine  in  question  was  in  good  repair,  furnished  with  a  suitable 
spark-arrester,  had  been  recently  inspected  and  found  in  good  order,  was 
under  the  control  of  a  competent  engineer,  and  was  carefully  operated,  and 
it  was  held  that  to  rebut  this  evidence  the  plaintiff  could  show  that  on  the 
day  his  property  was  burned  other  fires  were  set  by  the  same  engine  within 
a  short  distance  from  where  the  fire  in  question  took  place. 

In  Tribette  v.  Illinois  Cent.  R.  Co.,  71  Miss.  212,  which  was  an  action 
against  a  railroad  company  for  the  loss  of  cotton  alleged  to  have  been  set 
on  fire  by  sparks  escaping  from  either  one  of  two  of  its  locomotives,  it  was 
held  that  the  testimony  of  a  witness  that  just  prior  to  the  fire,  in  open  day- 
light, at  a  distance  of  about  100  yards,  he  had  seen  one  of  the  engines,  be- 
fore reaching  the  station  where  the  fire  was  alleged  to  have  been  set,  send* 
ing  out  sparks  which  set  fire  to  grass  50  feet  from  the  track,  was  competent, 
as  tending  to  contradict  a  contention  by  the  company  that  its  locomotives 
were  in  good  condition,  well  equipped  and  carefully  handled. 

Statement  by  Employe  of  Company  Subsequent  to  Fire, — In  Wendt  v,  Chi- 
cago, St.  P..  M.  &  O.  R.  Co.  (S.  Dak.,  Dec,  20,  1893),  57  N.  W.  Rep.  226, 
it  was  held  that  a  statement  made  by  a  section  foreman  of  the  defendant 
the  day  after  a  fire  which  it  was  claimed  destroyed  plaintifTs  property, 
and  while  such  section  foreman  was  on  or  at  the  railroad  track,  at  or  near 
which  it  was  claimed  the  fire  started,  that  :  *' Certain  it  was  started  right 
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here.  Now  I  shall  catch  hell,  because  of  the  fire  getting  away," — was  in- 
competent evidence,  and  should  have  been  stricken  out  on  motion  made  by 
defendant's  counsel,  since  it  appeared  that  the  statement  was  made  after  the 
fire  complained  of,  was  not  made  by  the  foreman  while  in  the  piTf  (irmance  of 
any  duty  imposed  upon  him  by  the  company,  or  whicli  he  was  authorized 
to  perform  by  the  company,  and  therefore  was  purely  hearsay,  and  clearly 
incompetent. 

In  Gordon  v.  Grand  Rapids  &  I.  R.  Co.  (Mich.,  Dec.  28,  1894),  61  N.  W. 
Rep.  549,  it  was  held  that  it  was  error  to  admit  evidence  on  the  part  of 
plaintiff  that  after  the  fire  had  been  started  by  defendant's  section  foreman 
at  a  place  remote  from  the  scene  of  the  fire,  the  witness  asked  the  foreman 
if  there  was  not  danger  in  setting  fires,  and  that  the  latter  said  he  *^  didn't 
care  a  damn." 

Conversation  with  Section  Foreman, — In  Gordon  v.  Grand  Rapids  &  I.  R. 
Co.  (Mich.,  Dec.  28,  1894),  61  N.  W.  Rep.  549,  it  was  held  that  there  was 
no  error  in  admitting  testimony  by  the  plaintiff  as  to  a  conversation  had  by 
him  with  the  defendant's  section  foreman  at  the  time  the  latter  was  setting 
fires,  in  which  plaintiff  stated  to  the  foreman  that  he  did  not  want  him  to 
set  fires,  that  it  was  dry  and  thnt  he  (plaintiff)  had  wood  and  logs  there. 

Proof  of  Condition  and  Operation  of  two  Engines  one  of  which  set  the 
fire — Other  Engines  Throwing  Sparks. — In  Tribette  v.  Illinois  Cent.  R. 
Co.,  71  Miss.  212,  it  was  held  that  where  plaintiff  has  shown  that  a  fire  was 
clearly  caused  by  one  of  two  locomotives,  his  recovery  will  not  be  defeated 
because  of  inability  to  prove  which  of  them  set  the  fire,  but  inquiries  in  that 
connection  should  be  confined  to  the  condition  and  operation  of  the  two 
locomotives,  and  evidence  that  at  other  times  other  engines  of  the  same  com- 

Sauy  had  thrown  sparks,  is  incompetent.     Citing  Railroad  Co.  v.  Miller,  40 
liss.  45. 

Opinion  Evidence — Location  of  Commencement  of  Fire. — In  Union  Pac.  R. 
Co.  V.  Gilland  (Wyo.,  Dec.  1,  1893),  34  Pac.  Rep.  953,  which  was  an  action 
against  a  railroad  company  for  a  loss  sustained  as  alleged  because  of  the 
failure  of  a  railroad  company  to  properly  guard  against  an  extension  of  fire 
from  its  right  of  way,  it  was  held  that  a  witness  who  saw  the  fiie  soon  after 
it  commenced,  noticed  the  direction  of  the  wind,  observed  the  course  of 
the  fire,  and  thereafter  went  over  the  ground  and  followed  the  track  of  the 
fire  up  to  what  impressed  him  as  being  its  place  of  commencement,  might 
properly  state  his  belief  as  to  the  place  of  the  commencement  of  the  fire. 
Citing  Cavendish  v,  Troy,  41  Vt.  99;  Yahn  v.  City  of  Ottumwa,  60  Iowa 
429;  Whittier  tj.  Town  of  Franklin,  46  N.  H.  23. 

Result  of  Observation  as  to  Phice  Where  Fire  Started, — In  Union  Pac.  R. 
Co.  V,  Gilland  (Wyo.,  Dec.  1,  1893),  34  Pac.  R.  Co.  953,  it  was  held  that 
in  an  action  against  a  railroad  company  because  of  loss  sustained  by  alleged 
negligence  on  the  part  of  the  company  in  failing  to  take  precautions  to 
prevent  the  spread  of  fires  from  its  right  of  way  by  burning  off  or  making 
fire-guards,  a  witness  who  has  stated  what  observation  he  made  the  day  of 
the  fire  and  the  day  after,  may  testify  as  the  result  of  his  observations  his 
conclusion  as  to  where  the  fire  started. 

Identity  of  Engine  Causing  Fire. — In  Smith  v.  Northern  Pac.  R.  Co.,  3 
N.  Dak.  555,  which  was  an  action  to  recover  damages  for  a  fire  set  by  an 
engine  of  the  defendant,  in  which  the  identity  of  an  engine  drawing  a  cei- 
tain  train  of  cars  was  a  material  question  for  the  jury,  a  witness  (who  was 
about  a  half  mile  distant  from  tlie  train  when  it  passed)  was  asked,  **  State, 
if  you  know,  the  number  of  the  engine  drawing  the  train,"  and  answered, 
*'I  believe  it  was  number  44."  On  cross-examination  he  was  asked, 
**  What  was  the  number  of  the  engine  ?"  and  answered,  *'  I  believe  it  was 
number  44."  He  was  then  asked,  **Do  you  know  that  this  was  engine 
luinibcr  44  ?"  and  answered,  *'It  is  my  honest  hi'licf  iha:  it  was  engine44 
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It  was  her  day  to  run.  Her  engineer  was  on  it,  and  the  railroad  dispatcher 
would  not  deny  it."  Held^  that  the  answers  were  not  responsive,  as  they 
gave  only  the  belief  of  the  witness  resulting  from  a  course  of  reasoning  de- 
duced I'roin  facts  and  circumstances  as  to  which  the  jury  was  as  well  quali- 
fied to  juJ^e  as  the  witness. 

Instructions — Necessity  that  Plaintiff^B  Instructions  should  Embody  Facta 
Rebutting  Negligence,  and  Inform  Jury  that  prima-facie  Case  might  be  Over- 
come.— In  Louisville,  E.  &  Si.  L.  C.  R.  Co.  v.  Spencer,  149  111.  97,  it  was  lield 
that  the  plaintift  need  not  embody  in  an  instructidu  a  statement  of  the  facts 
brought  out  by  the  defendant  company  which  would  tend  to  rebut  the 
p^rima-facie  case  of  negligence  against  it,  and  have  the  jury  informed  that 
the  prima'/acie  case  made  might  be  thus  overcome;  but  all  that  he  is  re- 
quired to  do  is  to  make  out  tiprima-facie  case,  and,  unless  defendant  rebut 
it,  he  is  entitled  to  a  verdict;  for  the  defendant  must  present  its  defense 
by  evidence  and  instructions,  and  should  there  be  any  danger  that  the  jury 
might  overlook  or  misapprehend  the  force  of  the  evidence  given  in  its 
behalf,  it  should  guard  against  such  result  by  submitting  proper  instructions 
to  be  given  in  its  own  benalf. 

Necessity  of  Instruction  as  to  Degree  of  Care  Required  of  Engineer  where  it  is 
not  shown  that  Fire  was  Caused  by  his  Want  of  JSkilL — In  Martin  «.  Texas  & 
P.  li.  Co.  (Tex.,  June  4,  1894),  26  8.  W.  Rep.  1052,  it  was  held  that  where 
the  question  does  not  arise  as  to  whether  a  fire  took  place  because  of  want 
of  skill  on  the  part  of  the  engineer  of  defendant's  locomotive,  it  is  not  in- 
cumbent on  the  court  to  charge  that  the  care  reqnired  of  such  engineer 
would  be  such  as  a  person  of  ordinary  prudence  and  caution,  skilled  in  the 
particular  business,  would  exercise  under  like  circumstances. 

Right  of  Company  to  Instruction  Defining  Negligence. — In  Gulf,  C.  &  S.  F. 
R.  Co.  V,  Cusenberry,  86  Tex.  535,  which  was  an  action  against  a  railroad 
company  for  negligently  permitting  the  escape  of  fire  from  its  right  of  way, 
the  court  failed  to  define  negligence  in  its  instruction,  and  it  was  held  that 
it  was  proper  for  the  defendant  to  request  an  instruction  which  would 
cover  such  omission. 

Suficiejicy  of  Instruction  as  to  Liability  of  Company, — In  International  & 
G.  N.  R.  Co.  V,  Searight  (Texas,  Nov,  7,  1894),  28  S.  W.  Rep.  39,  which 
was  an  action  against  a  railroad  company  for  the  destruction  of  grass  by 
fire,  negligently  allowed  by  defendant  to  escape  from  its  engines,  the  court 
instructed  the  jury:  **  If  you  believe  from  the  evidence  the  fires  in  question 
originated  from  fire  which  escaped  from  defendant's  engines,  you  will  find 
for  the  plaintiff  on  this  branch  of  the  case,  for.  if  the  fire  originated  from 
fire  which  escaped  from  defendant's  engine  or  engines,  the  burden  of  proof 
is  on  the  defendant  to  show  that  the  fire  occurred  without  negligence  on 
the  part  of  the  defendant;  and  the  defendant  having  introduced  no  evi- 
dence to  show  that,  if  such  fire  originated  from  its  engines,  it  was  not 
guilty  of  negligence  in  the  premises,  you  will  find  that  such  fires  occurred 
through  the  negligence  of  defendant,  if  you  find  that  it  originated  from  fire 
which  escaped  from  defendant's  engine  or  engines.  If  from  the  evidence 
you  do  not  believe  that  any  fires  mentioned  in  plaintiff's  petition  originated 
from  fire  which  escaped  from  plaintiff's  engine  or  engines,  then  plaintiff  is 
not  entitled  to  recover  on  account  of  grass  destroyed  by  such  fire  or  fires,*' 
and  it  was  held  that  the  instruction  sufiiciently  stated  the  law  of  the  case. 
Citing  Railway  Co.  «.  Hogsett,  67  Tex.  688;  Railway  Co.  tj.  Timmerman, 
61  Tex.  660;  Railway  Co.  ».  Cusenberry,  86  Tex.  525. 

What  Constitutes  an  Instruction  on  the  Weight  of  Evidence, — In  Martin  v. 
Texas  &  P.  R.  Co.  (Tex.,  June  4.  1S94),  26  *S.  W.  Rep.  1052,  it  was  held 
that  a  charge  to  the  effect  that  if  cotton  was  ignited  and  destroyed  by  fire 
other  than  that  communicated  by  a  locomotive  engine,  or  if  the  cotton  was 
not  set  on  fire  by  the  sparks  from  the  engine,  or  if  it  was  set  on  fire  by  such 
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BparkB,  but  not  as  the  result  of  the  negligence  of  the  company,  the  com- 
pany would  not  be  liable,  did  not  instruct  the  jury  on  the  weight  of  evi- 
dence. 

In  Martin  v,  Texas  &  P.  R.  Co.  (Tex.,  June  4.  1894),  26  8.  W.  Rep.  1052, 
it  was  held  that  an  instruction  which  undertakes  to  call  the  attention  of  the 
jury  to  the  particular  fact  that  cotton  is  a  combustible  material,  and  that 
on  this  account  a  railway  company  should  use  a  high  degree  of  care,  is  ob- 
jectionable as  infringing  the  rule  which  forbids  a  charge  upon  the  weight 
of  evidence. 

Immaterial  Questions  Bearing  on  the  Degree  of  Care  Bequired  of  Both  Par- 
ties.—In  Martin  t?.  Texas  &  P.  R.  Co.  (Tex.,  June  4,  1894),  26  8.  W.  Rep. 
1052,  it  appeared  that  cotton  had  been  shipped  over  a  railroad  and  had 
been  delivered  to  a  compress  company,  which  placed  it  upon  its  own  plat- 
form, whereby  the  connection  of  the  railroad  company  with  the  cotton  ter- 
minated ;  that  the  platform  of  the  compress  company  was  about  75  feet 
distant  from  and  connected  with  the  platform  of  the  railroad  company  at  a 
place  agreed  upon  between  both  companies  and  for  their  mutual  accommo- 
dation; and  it  was  held  that  as  the  railroad  company  had  no  control  over 
the  cotton,  the  agreement  between  the  companies  that  the  platform  should 
be  located  where  it  was  had  no  bearing  whatever  on  the  question  of  care  or 
degree  of  care  necessary  to  be  observed  by  both  parties,  and  that  therefore 
the  question  of  the  **  consent  or  acquiescence  "  of  the  railroad  company  to 
the  placing  of  the  cotton  near  its  track  was  properly  omitted  from  an  in- 
struction bearing  on  the  liability  of  the  railroad  company. 

Propriety  of  Instruction  as  to  Estoppel  or  Contributory  Negligence  inAhsenes 
ofEtuIenee  in  Beferenee  Thereto. — In  Martin  v.  Texas  &  P.  R  Co.  (Tex.,  June 
4,  1894),  26  8.  W.  Rep.  1052,  it  was  held,  in  an  action  for  damages  by  fire 
alleged  to  have  been  set  by  a  locomotive,  that  in  the  absence  of  evideoce 
raising  the  question  of  estoppel  or  of  contributory  negligence  it  is  proper 
to  refuse  to  instruct  the  jury  with  reference  thereto. 

Unusual  ami  Extraordinary  Character  of  Wind  as  Bearing  on  Negligence  of 
Company.— -h\  Blue  v.  Aberdeen  &  W.  E.*  R.  Co.  (N.  Car.,  March  26,  1895), 
21  8.  £.  Rep.  209,  the  testimony  as  to  the  nature  and  kind  of  the  wind 
which  prevailed  at  the  time  it  was  charged  that  sparks  which  caused  the 
fire  ill  question  were  blown  from  defendant's  ene^ines  to  plaintiff's  land  whs 
varying  and  conflictin<r.  8ome  of  the  witnesses  described  it  in  such  general 
terms  as  **  wind  blowing  in  gusts,  hard  wind,  blowing  hard,  wind  blowing 
very  hard,  very  windy,  unusual  wind,  unusually  and  extraordinarily  windy." 
As  to  the  witnesses  who  testified  to  particulars,  some  said:  *"  Wind  would 
have  blown  hat  fifty  yards,  sparks  further."  **  Sparks  from  stack  would 
have  blown  fifty  or  seventy-five  yards."  **  Wind  would  have  blown  sparka 
one  hundred  or  two  hundred  yanls."  At  the  request  of  the  defendant 
company  the  court  instructed  the  jury:  *'Thac  the  defendant  could  only 
be  required  to  provide  against  usual  and  ordinary  weather,  and  if  the  jury 
should  find  that  the  wind  which  caused  the  escape  of  the  sparks  and  fire 
was  unusual  and  extraordinary,  and  but  for  the  unusual  and  extraordinary 
character  of  the  wind  the  sparks  and  fire  would  not  have  escaped  from  de- 
fendant's engine,  and  would  not  have  been  communicated  to  plaintiff's 
premises,  the  defendant  would  not  be  guilty  of  negligence,  and  plaintiff 
could  not  recover;"  and  it  was  held  that  the  instruction  was  too  general, 
and  that  for  error  in  giving  it  the  judgment  should  be  reversed.  Citing 
Emory  v.  Railroad  Co.,  102  K  Car.  226.  37  Am.  &  Eng.  R.  Cas.  253.  The 
court  said:  **  The  instruction  is  all  right  so  far  «s  it  goef,  but  the  language 
U5ied  is  too  general.  It  contains  no  explanation  to  the  jury  as  to  the  man- 
ner in  which  they  were  asked  to  consider  the  testimony,  whether  by  com- 
parison with  other  winds  in  the  same  climate  or  other  seasons  of  the  year, 
or  whether  to  be  taken  iu  connection  with  that  testimony  which  went  into 
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the  particulars  of  the  wind  or  to  be  considered  as  independent  proof.  The 
words  *  unusual  and  extraordinary/  as  in  common  use,  very  often  are 
exaggerations  of  speech,  and  in  many  cases,  if  properly  inquired  into  and 
explained,  would  be  found  not  to  be  synonymous  with  *  unnatural  and  un- 
expected.' And,  further,  the  testimony  in  its  particulars  does  not  disclose 
any  unnatural  or  unexpected  wind.  We  think  that  his  honor  should  have 
so  explained  the  meaning  ^of  the  words  'unusual  and  extraordinary/  in 
conjunction  with  the  particular  testimony  offered,  as  to  have  presented  the 
question  whether  or  not  this  wind  could  reasonably  have  been  anticipated 
ttud  expected  by  the  defendants  in  the  climate  and  season  and  section  of 
country." 

Leaving  to  Jury  Question  Whether  Fire  loas  Direct  and  Natvral  Bemlt  of 
Esrape  of  Sparks  from  Engine, — In  Frace  v.  New  York,  L.  E.  &  W.  R.  Co.,  148 
N.  Y.  182.  it  was  held  that  an  instruction  was  proper  which  left  to  the  jury, 
as  a  question  of  fact  under  the  circumstances,  whether  the  burning  in  ques* 
tion  was  or  was  not  the  natural  and  direct  result  of  the  escape  of  sparks 
from  an  engine.  The  court  said :  ''As  there  must  be  a  new  trial,  the  ques- 
tion of  the  liability  of  the  defendant  for  the  burning  of  the  hotel  will 
again  arise.  We  think  the  charge  of  the  learned  judge  upon  this  part  of  the 
case  was  as  favorable  to  the  defendant  as  it  could  properly  ask.  The  ques- 
tion was  left  as  one  of  fact,  under  all  the  circumstances,  as  to  whether  the 
burning  of  the  hotel  were  not  the  natural  and  direct  result  of  the  sparks 
from  the  engine.  In  this  case  the  court  committed  no  error  to  the  preju- 
dice of  the  defendant.  The  Ryan  Case,  85  K.  Y.  210,  should  not  be  ex- 
tended beyond  the  precise  facts  which  appear  therein.  Even  if  correctly 
applied  in  that  case,  the  principle  ought  not  to  be  applied  to  other  facts. 
See  Webb  v.  Railroad  Co.,  49  N.  Y.  420;  Pollett  «.  Long,  56  N.  Y.  200; 
Lowery  «.  Railway  Co.  99  N.  Y.  158,  23  Am.  &  Eng.  R.  Cas.  276;  O'Neill 
tJ.  Railway  Co.,  116  N.  Y.  579,  40  Am.  &  Eng.  R.  Cas.  240." 

Submission  to  Jury  of  Question  of  Negligence  of  Company  in  Adoption  of 
System  of  Spark-arresters,— In  Frace  ».  New  York,  L.  E.  &  W.  R.  Co.,  148 
N.  Y.  182,  It  was  held  that  where  the  proof  showed  that  spark-arresters  in 
use  by  a  railroad  company  prevented  the  escape  of  sparks  as  well  as  any 
other  kind  known,  it  was  erroneous  to  submit  to  the  jury  the  question  of  de- 
fendant's negligence  in  the  adoption  of  a  proper  system  or  kind  of  spark- 
arrester. 

Damages — Materiality  of  Proof  of  Rental  of  Orasdng  Land  in  Action  for 
Lu»s  of  Grass. — In  International  &  G.  N.  R.  Co.  v.  Searight  (Texas,  Nov.  7, 
1894;,  28  S.  W.  Rep.  89,  it  was  held  that  in  an  action  by  the  lessee  of  graz- 
ing land  to  recover  for  grass  destroyed  by  fire  set  by  a  locomotive,  the 
rental  paid  by  the  lessee  is  immaterial  on  the  question  of  damages. 

Establishment  of  Market  Value  of  Grass  Det^royed^  by  Opinion  Evidence. — 
In  International  &  G.  N.  R.  Co.  v.  Searight  (Texas,  Nov.  7,  1894),  28  8.  W. 
Rep.  39,  which  was  an  action  to  recover  the  value  of  grass  destroyed  by  fire 
set  by  a  locomotive,  it  appeared  that  the  grass  had  no  maiket  value,  and 
it  was  held,  that  it  was  competent  to  establish  the  intrinsic  value  of  the 
grass  by  the  opinion  of  persons  familiar  with  the  subject,  derived  from  per- 
sonal knowledge.  Citing  Railway  Co.  v.  Vancii,  2  Tex.  Civ.  App.  427; 
Railway  Co.  v.  Ruby,  80  Tex.  175;  Railway  Co.  v,  Hogsett,  67  Tex.  685; 
Railwav  Co.  v,  Pickens,  8  Willson  Civ.  Cus.  Ct.  App.  §  898;  liailway  Co.  u 
Maddox,  75  Tex.  805,  42  Am.  &  Eii<r.  R.  Cas.  528. 

Value  of  Land  Before  and  Af\er  Fire — Variance, — In  St.  Louis  &  S.  F.  R. 
Co.  9.  Spencer,  149  111.  97,  which  was  an  action  by  a  landowner  against  a 
railroad  company  to  recover  for  injuries  to  fruit-trees  and  bushes,  alleged  to 
have  been  caused  by  sparks  from  a  passing  engine,  the  plaintiff^s  declara- 
tion set  out  the  destruction  of  the  trees  and  bushes,  and  on  the  trial  he  was 
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allowed  to  prove  the  value  of  the  land  before  and  after  the  fire,  and  it  was 
held  that  there  was  no  variance  between  the  allegation  and  the  proof. 

Opinion  Emdence  as  to  Damages. — In  St.  Louis  &  S.  F.  R.  Co.  v,  Jones, 
59  Ark.  105,  it  was  held  that  opinion  evidence  as  to  the  amount  of  damages 
sustained  by  a  fire  is  inadmissible  in  the  absence  of  any  statement  of  facts 
upon  which  the  opinion  is  based.  Citing  Railway  Co.  v,  Hayncs.  47  Ark. 
497,  28  Am.  &  En  jr.  R.  Cas.  572;  Railway  Co.  v.  Lyman,  57  Ark.  512.  The 
court  said:  **A  witness  is  never  permitted  to  estimate  the  amount  of  dam- 
ugcs  which  a  party  has  sustained  by  the  doing  or  not  doing  of  a  particular 
act.  That  is  the  province  of  the  jury,  and  not  of  the  witness.  He  may  state 
the  facts  showing  the  extent  of  the  injury,  and  any  other  pertinent  matter, 
but  the  measuring  of  damages  is  not  a  fact,  but  matter  of  opinion  or  specu- 
lation." 

Measure  of  Damages — Meadow  Destroyed  by  Fire, — In  St.  Louis  &  S.  F.  R. 
Co.  D.  Jones,  59  Ark.  105,  it  was  held  that  the  measure  of  damages  to  a 
meadow  destroyed  by  fire  communicated  by  a  locomotive  is  the  cost  of  re- 
seeding  it  and  its  rental  value  from  the  time  of  the  burning  until  its  restor- 
ation. Citing  Vermilya  v.  Railway  Co.,  66  Iowa,  108,  23  Am.  &  Eng.  R. 
Cas.  108;  Railway  Co.  v.  Hixon,  110  Ini.  225,  32  Am.  &  Eng.  R.  Cas.  874. 

Destruction  of  Orass. — In  International  &  G.  N.  R.  Co.  «.  Searight  (Texas, 
Nov.  7,  1894),*  28  S.  W.  Rep.  39,  it  was  held  that,  in  an  action  for  the  de- 
struction of  grass  by  fire  communicated  by  sparks  from  a  locomotive,  a 
charge  was  proper  which  informed  the  jury  that  the  measure  of  damages 
would  be  **  the  reasonable  value  of  such  grass  at  the  time  and  place  where 
the  same  was  destroyed  for  the  use  that  plaintiff  was  then  making  of  it,  or 
might  have  made  of  it,  and  ititerest  at  six  per  cent  per  annum  from  the 
date  on  which  the  grass  was  destroyed." 

Destruction  of  Fruit-trees  and  Berry-bushes, — In  Louisville,  E.  &  St.  L, 
C.  R.  Co.  V,  Spencer,  149  111.  97,  it  was  held  that,  in  an  action  by  a  land- 
owner against  a  railroad  company  to  recover  damages  for  the  loss  of  fruit- 
trees  and  berry-bushes  by  fire  communicated  from  one  of  the  defendant 
company^s  locomotives,  the  measure  of  damages  is  the  difference  between 
the  land  before  and  after  the  fire,  and  in  determining  its  value  the  jury  may 
take  into  consideration  the  character  of  the  soil  and  its  state  of  cultivation, 
the  kind  and  quality  of  the  trees  and  fruit  thereon,  the  age  of  the  trees  and 
fruit-bushes,  and  the  injury  caused  by  the  fire,  if  any,  to  such  trees  and 
bushes. 

Injury  to  Standing  Timber. — In  Gordon  v.  Grand  Rapids  &  I.  R.  Co. 
(Mich.,  Dec.  28,  1894),  CI  N.  W.  Rep.  549,  which  was  an  action  to  recover 
for  timber  destroyed  and  injured  as  alleged,  by  fire  communicated  by  loco- 
motives, it  was  held  that,  assuming  that  all  the  timber  w^as  burned,  ])laint- 
iff  could  only  recover  the  value  of  the  standing  timber  or  '*  stum  page." 
Citing  Skeels  u.  Starrett,  57  Mich.  350;  Michigan  Land  &  Iron  Co.  «.  Deer 
Lake  Co.,  60  Mich.  143;  Ayers  v.  Hubbard,  71  Mich.  594;  Miller  v.  Well- 
man,  75  Mich.  353. 

It  was  also  held,  as  to  timber  actually  destroyed,  that  the  value  of  the 
stumpage  would  be  the  measure  of  damages  ;  but  as  to  trees  which  fell  by 
force  of  the  wind,  for  the  reason  that  their  roots  had  been  injured  by  fire, 
the  damages  should  be  limited  to  the  increased  cost  of  cutting. 

Destruction  of  Leaves,  Trashy  and  Fences. — In  Central  R.  &  B.  Co.  v.  Mur- 
ray (Ga.,  Sept.  17,  1894),  20  S.  E.  Rep.  129,  it  was  held  in  the  oflScial  syl- 
labus that,  where  growing  timber,  much  of  it  young  and  immature,' is 
destroyed  by  fire  as  a  consequence  of  a  negligent  tort,  and  there  is  no  de- 
preciation in  the  market  value  of  the  land  by  reason  of  the  destruction  of 
the  timber,  the  measure  of  damages  is  the  value  of  the  timber  destroyed 
in  its  then  state  as  attached  to  the  land  on  which  it  grew,  which  value  is 
to  be  ascertained  by  evidence  as  to  what  the  owner  of  the  premises  could, 
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under  all  the  circumstances,  have  realized  from  the  timber  destroyed,  by 
appropriating  it  to  use  himself,  to  the  extent  of  any  demand  for  it  made 
by  his  own  wants  at  and  about  the  time  of  the  fire,  and  by  selling  it  to 
others  to  the  extent  of  any  demand  for  it  which  then  existed ;  the  value 
to  be  reckoned  at  the  worth  of  the  timber  as  it  stood  upon  the  land  when 
it  was  destroyed,  not  computing  anything  additional  thereto  for  the  in- 
crease which  would  have  resulted  from  severing  it  from  the  realty,  remov- 
ing it  to  the  place  of  use  or  sale,  and  putting  it  in  condition  to  be  used  or 
sold. 

Timber  injured  by  the  fire,  but  not  destroyed,  is  to  be  dealt  with  on  the 
same  basis,  to  the  extent  of  the  difference  between  its  value  as  it  was  before 
the  fire  and  as  the  fire  left  it. 

For  leaves  and  trash  which  the  fire  consumed  there  could  be  a  recovery 
to  the  extent  that  the  owner  could  have  used  or  disposed  of  the  same  in 
supplying  any  demand  then  existing  or  near  at  hand,  the  measure  being 
the  value  of  the  raw  material  as  it  lay  on  the  ground,  not  including  in  the 
quantity  to  be  paid  for  any  of  the  material  which  eould  not  have  been 
used  or  sold  to  supply  the  demand  then  existing,  or  which  arose  soon  there- 
after. For  material  which,  had  it  not  been  destroyed,  would  have  been 
mere  waste  in  the  woods,  there  can  be  no  recovery.       . 

For  fencing  injured  or  destroyed  the  recovery  should  be  measured  by  the 
cost  of  restoring  it  and  making  its  condition  as  good  as  that  in  which  it 
was  when  injured  or  destroyed. 

Statutory  Interest  on  Damages — Instruction  Directing  Jury  to  Compute. — 
In  Ulie  V.  Chicago,  M.  &  St.  P.  R.  Co.  (S.  Dak.,  Jan.  6,  1894)  57  N.  W. 
Rep.  4d4,  which  was  an  action  to  recover  damages  sustained  by  a  fire  set  by 
a  locomotive,  it  was  held  that  where  by  statute  (Comp.  Laws,  §  4578)  the 
giving  or  withholding  interest  is  committed  to  the  discretion  of  the  jury,  an 
instruction  requiring  the  jury  to  compute  interest  on  such  damages,  if  any, 
as  they  might  find  for  the  plaintiff,  was  erroneous. 

Discretion  of  Jury  to  Award  Statutory  Interest. — In  Uhe  v.  Chicago,  M.  & 
St.  P.  R.  Co.  (S.  Dak.,  Jan.  6,  1894),  57  N.  W.  Rep.  484,  it  was  held,  that 
in  an  action  for  the  destruction  of,  or  damages  to,  property  negligently 
caused  by  fire  communicated  by  locomotives,  the  giving  or  withholding 
of  interest  is,  by  section  4578,  Comp.  Laws,  committed  to  the  discretion  of 
the  jury. 

Conclusiveness  of  Determination  of  Amount  of  Damages  by  Inferior  Court, — 
In  Louisville,  E.  &  St.  L.  C.  R.  Co.  t>.  Spencer,  149  111.  97,  it  was  held  that 
the  supreme  court  would  not  review  the  quantum  of  damages  recovered  in 
an  action  against  a  railroad  company  for  loss  caused  by  fire,  which  it  was 
alleged  had  been  allowed  to  escape  from  its  locomotives,  since  the  amount 
of  damages  in  an  action  for  negligence  is  a  question  of  fact,  and  the  decision 
of  the  appellate  court  (in  Illinois)  in  respect  thereto  is  conclusive  on  the 
supreme  court. 

Who  May  Recover  for  Loss  Sustained  by  Fire  Communicated  by  Railroad 
Company — Lessee^  for  Damage  to  Nursery  Stock  which  he  had  the  Right  to 
Remove,— In  Adams  v.  St.  Louis  &  S.  F.  R.  Co.  (Mo.,  Dec.  4.  1894),  28  S.  W. 
Rep.  496,  it  was  held  that  a  lessee,  who  has  planted  nursery  stock  under  an 
agreement  with  the  lessor  that  he  might  remove  the  same,  was  entitled  to 
recover  of  a  railroad  company  for  the  destruction  of  such  stock  by  fires  set 
out  by  an  engine  or  engines  of  the  company. 

Lessee  Occupying  Grazing  Land  under  Oral  Contract  Void  by  the  Statute  of 
Frauds,— In  International  &  G.  N.  R.  Co.  v.  Searight  (Tex.,  Nov.  7,  1894), 
28  S.  W.  Rep.  39,  it  was  held  that  in  an  action  by  the  lessee  of  grazing 
lands  to  recover  the  value  of  grass  on  leased  land  destroyed  by  fire 
communicated  to  it  by  a  locomotive,  the  fact  that  plaintiff  occupied  the 
land  under  an  oral  contract  which  was  void  under  the  statute  of  frauds, 
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would  constitute  no  defense  to  the  railroad  company.        Citing  Railway 
Co.  p.  Hettegast,  79  Tex.  257. 

Bight  to  Becaver/or  Lou  of  Hay  in  Creek  Nation — Preiumption  eu  to  Right 
to  JIarveat. — In  Eddy  «.  Lafayette  (U.  8.  Cir.  Ct.  App.  8th  Cir.,  Feb.  16, 
1802),  49  Fed.  Rep.  807,  which  was  an  action  in  the  Indian  Territory  to 
recover  the  value  of  hay  alleged  to  have  lieen  set  on  fire  by  sparks  from  a 
locomotive  used  on  a  line  under  the  control  of  receivers,  it  appeared  that 
cue  of  the  plaintiffs  was  a  member  of  the  Creek  Nation,  and  it  was  held 
that  it  would  be  presumed  from  the  fact  of  the  cutting  and  harvesting  of 
the  hay  on  lands  of  that  nation,  and  the  absence  of  anything  to  the  con- 
trary, that  it  was  lawfully'  liurvested. 

Rights  of  Fire  Insurance  Companies— i^t^^^  of  Imuranee  Company  which 
hiH  I'ttiff  //?«*  to  Jiecooer  of  Baiirwid  Company  Under  South  Carolina  Statute. 
—In  Mnhilf  Ins.  Co.  r.  Columbia  &  G.  R.  Co.  (S.  Car.,  June  25,  1894),  19 
8.  E  Kef).  85S,  it  was  held  that  a  statute  (Gen.  8tats.,  §  1511),  whicii  im- 
poses upon  railroad  companies  a  liability  for  loss  by  fire  communicated  by 
their  locomotives,  and  which  allows  the  companies  to  insure  property  liable 
to  be  injured  or  destroyed  by  fire,  not  only  enables  a  person  who  has  sus- 
tained a  loss  to  recover  therefor,  but  insurance  companies  which  have  paid 
tile  loss  and  thereby  have  become  subrogated  to  his  rights  may  likewise  sue 
to  recover. 

Valid ity  of  Alignment  hy  Ineured  to  Insurance  Company  of  Claim  Against 
Builroad  Company  to  Extent  of  Lo9$  Paid — IndivutibUUy  of  Claim. — In  Mo- 
bile Ins.  Co.  V.  Columbia  &  G.  R.  Co.  (S.  Car.,  June  25,  1894),  19  S.  E.  Rep. 
658,  it  was  held  that  since  a  cause  of  action  against  a  railroad  company  for 
loss  sustained  by  fire  set  by  it  is  single  and  indivisible,  an  assignment  by 
the  assured  of  his  claim  against  the  railroad  company  to  the  extent  of  the 
amount  paid  by  an  insurance  company  to  him,  will  not  confer  on  the  as- 
signee company  the  right  to  maintain  an  action  to  recover  of  the  railroad 
company  its  proportion  of  the  damages  resulting  from  the  tortious  act  of 
the  latter.  Citing  Bank  v.  McLoon,  78  Me.  498;  James  «.  Newton,  142 
Mas«.  368. 

Iii(j?it  of  Insured  Who  has  Assigned  Claim  to  Insurance  Company 
to  Extent  of  Lisurance^  to  Prosecute  Suit  for  Benefit  of  Company. — In  Texas 
&  P.  R.  Co.  V,  Levine  (Texas,  Oct.  31,  1894),  it  was  held  that  an  insured 
who  has  been  paid  by  an  insurance  company,  and  has  assigned  his  claim 
against  the  railroad  company  to  the  insurance  company,  to  the  extent  of 
the  insurance,  may  prosecute  a  suit  against  the  railroad  company  for  the 
use  and  benefit  of  the  assignee.  (7i7i>i^  Railway  Co.  9.  Hall,  64  Tex.  615; 
Harris  Co.  v.  Campbell,  68  Tex.  22;  Railway  Co.  v.  Freeman,  57  Tex. 
156;  Railway  Co.  v.  Gentry,  69  Tex.   625;  Smith  t.  Moseley,  74  Tex.  631. 

Method  of  Enforeemeut  of  Vlmm  Against  Biilroad  Company  hy 
Insurance  Companies  which  have  become  Subrogated  to  Bights  of 
Insured. — In  Mobile  Ins.  Co.  «.  Columbia  &  G.  R.  Co.  (8.  Car., 
June  25,  1894),  19  S.  E.  Rep.  858,  it  was  held  that  where  Sev- 
ern 1  insurance  companies  have  paid  a  loss  occasioned  by  fire  set  by  a 
railroad  company,  according  to  the  several  amounts  required  by  their  re- 
spective policies,  and  thereby  become  subrogated  to  the  rights  of  the  in- 
sured against  the  railroad  company,  by  whose  tortious  act  the  loss  has  been 
caused,  the  proper  mode  of  enforcing  such  rights  of  subrogation,  irrespect- 
ive of  the  provisions  of  the  code,  is  by  an  action  in  the  name  of  the  as- 
sured for  the  benefit  of  such  insurance  companies,  and  that  consequently, 
one  of  several  such  companies  so  subrogated  has  no  right  to  maintain  a  sep- 
arate action  against  the  railroad  company  to  recover  its  proportion  of  the 
loss  sustained  by  the  tortious  act  of  the  latter. 

Payment  by  Biilroad  Company  to  One  of  Several  Insurance  Companies  as 
Bar  to  Becovery  by  OtJier  Companies. — In  Mobile  Insurance  Co.  i7.  Columbia 
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<fc  G.  R  Co.  (S.  Car.,  June  25,  1894),  19  S.  E.  Rep.  858,  it  appeared  that  a 
landowner  who  had  sustained  loss  by  fire  set  by  locomotives  was  paid  the 
amount  of  his  loss  by  several  insurance  companies,  and  thereafter  one  of  the 
companies  brought  an  action  against  the  railroad  company  to  recover  for 
the  amount  of  loss  paid  by  it  and  the  latter  allowed  judgment  to  be  taken 
Against  it,  which  it  paid  without  an  appeal,  and  it  was  held  that  the  re- 
covery and  payment  did  not  bar  the  other  companies  from  a  recovery  against 
the  railroad  company  for  their  proportion  of  the  loss  sustained. 

Binding  Effect  on  Inaurnnee  Company  of  Covenant  in  Lease  to  Warehouse 
Company  Exempting  Leaaor  liailroad  Company  from  Loss  by  Fire  Sustained 
by  Latter. — In  Savannah,  F.  &  M.  lus.  Co.  v.  Pelzer  Mfg.  Co.  (U.  S.  Cir.  Ct. 
D.  S.  Car.,  Feb.  26,  1894),  00  Fed.  Rep.  39,  it  appeared  that  a  lease  of  ground 
by  a  railroad  company  for  warehouse  purposes  contained  a  covenant  that  the 
railroad  company  should  not  be  in  anywise  responsible  for  loss  occasioned 
by  fire  communicated  by  its  locomotive  engines,  and  it  was  held  that  the 
covenant  was  binding  on  an  insurance  company  which  had  been  subrogated 
to  the  rights  of  the  warehouseman,  although  by  Gen.  Stat.  §  1511,  railroad 
companies  are  made  absolutely  liable  for  fires  set  by  them. 


Babcock,  Adm'x. 

V. 
FiTCHBURG  E.   Co. 

(140  New  York,  308.) 


Sufficiency  of  Evidence  to  Charge  Railroad  Company  with  Liability  for 
Explosion  of  Powder-mill  by  Suffering  Fire  to  Escape  from  Locomotive. — 
PlaintifTs  intestate  was  killed  by  the  explosion  of  a  powder-mill,  which 
explosion  was  alleged  to  have  been  caused  by  sparks  which  escaped  from 
the  smoke-stack  of  one  of  the  defendant's  locomotives.  It  appeared  that 
the  mill  was  nearly  200  feet  from  the  railroad  track ;  that  the  locomotive  in 
question  was  drawing  a  heavy  train  of  cars  upon  an  ascending  grade,  and 
emitting  large  volumes  of  smoke,  which  was  carried  by  the  wind  then 
blowing  towards  the  mill,  and  that,  as  the  smoke  settled  down  over  the 
mill,  an  explosion  occurred  and  wrecked  the  mill,  into  which  the  intestate 
had  just  entered.  It  further  af^eared  that  the  mill  had  been  in  the  same 
location  for  many  years;  was  a  wooden  building,  one  story  high,  covered 
-with  tin,  and  painted  with  fire-proof  paint;  that  there  were  no  openings  in 
it  on  the  side  towards  the  railroad;  that  all  the  openings  therein  were  kept 
closed,  except  when  persons  working  in  the  mill  opened  them ;  and  that 
the  railroad  had  been  operated  for  12  or  13  years  with  the  same  kind  of 
locomotives  without  causing  any  injury  to  the  mill.  Held^  that  sufficient 
did  not  appear  to  show  that  the  explosion  resulted  from  sparks  escaping 
from  the  locomotive. 

Peckhah,  J.,  dissenting. 

Sufficiency  of  Evidence  to  Establish  Negligence  of  Company  in  Methods  adopted 
by  it  to  Prevent  Escape  of  Fire  from  Engines, — The  testimony  was  to  the 
effect  that  other  kinds  of  locomotives  than  the  one  alleged  to  have  caused 
the  injury  had  come  into  general  use,  but  there  was  no  proof  that  they  were 
safer  or  less  likely  to  cause  fire.    It  'was  shown,  however,  that  they  emitted 
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fewer  but  larger  sparks,  and  were  brought  into  use  because  of  greater  effi- 
ciency and  economy  in  the  use  of  fuel,  and  not  because  they  were  con- 
sidered safer.  Held^  that  there  was  not  sufficient  to  warrant  a  finding  by 
the  jury  that  the  company  was  negligent  in  failing  to  use  the  best  and  most 
approved  methods  to  prevent  the  escape  of  sparks  from  its  engines. 
O'Brien,  J.,  Andrews,  C.J.,  and  Maynard,  J.,  dissenting. 

T.  F.  Hamilton,  for  appellant. 
Martin  L  Townseiidy  for  respondent. 

Earl,  J. — The  plaintiff's  intestate,  Fred  Bennett,  was  killed 
on  the  15th  day  of  October,  1889,  by  the  explosion  of  a  pow- 
der-mill, and  the  claim  of  the  plaintiff  is  that  the 
AM  8  a  e  .  explosion  was  caused  by  sparks  which  escaped 
from  the  smoke-stack  of  one  of  the  defendant's  locomotives, 
because  it  had  not  adopted  suitable  appliances  to  prevent  the 
escape  of  the  sparks. 

The  mill  was  nearly  200  feet  from  the  railroad  track,  and 
the  locomotive  was  drawing  a  heavy  train  of  cars  upon  an 
ascending  grade,  emitting  large  volumes  of  smoke,  which  was 
carried  by  the  wind  then  blowing  towards  the  mill,  and  as  the 
smoke  settled  down  over  the  mill  the  explosion  occurred, 
wrecking  the  mill,  into  which  the  intestate  nad  just  entered. 

The  mill  had  been  in  the  same  location  for  many  years,  and 
the  railroad  had  been  operated  since  the  year  1876  with  the 
same  kind  of  locomotives,  without  causing  anjunjury  to  the  mill. 

The  mill  was  a  wooden  building,  twenty  feet  square,  one 
story  high,  covered  with  tin,  and  painted  with  fire-proof  paint. 
There  w^ere  no  openings  in  the  building  on  the  side  towards 
the  railroad,  and  all  the  openings  therein  were  kept  closed 
except  when  the  person  working  in  the  mill  opened  them. 
The  mill  was  in  operation  only  about  six  months  each  year, 
at  intervals,  as  there  was  business  for  it. 

The  first  question  for  the  determination  of  the  jury  was 

whether  the  sparks  from  the  locomotive  caused  the  explosion. 

The  sole  evidence  bearing  upon  this  question  is 

snineienor  of    y^j^^j  Bennett  was  seen  to  enter  the  building  a  few 

or7zp^<MioBr    moments  before  the  explosion,  and  that  the  loco- 
motive was  approaching,  emitting  the  smoke  which 
was  carried  to  and  over  the  building,  and  as  it  settled  down 
over  the  same  the  explosion  occurred.     Bennett  was  the  only 

Serson  in  the  building,  and  it  does  not  appear  what  he  was 
oing  at  the  time.  There  is  no  evidence  that  any  of  the  win- 
dows or  doors  of  the  building  were  open,  or  that  there  was 
then  any  occasion  for  having  them  open,  or  that  there  was 
any  crevice  or  opening  through  which  sparks  could  enter  the 
building.  Persons  looking  on  from  a  distance  saw  the  smoke, 
but  no  witness  saw  any  sparks  or  cinders.     It  seems  that 
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powder-mills  are  liable  to  explosion  from  defects  in  machinery, 
or  the  carelessness  of  men,  as  mills  near  this  place  had  ex- 
ploded 12  or  15  times  in  previous  years,  averaging  a  death  of 
a  human  being  at  each  explosion.  Under  such  circumstances 
how  could  the  jury  lind  the  cause  of  this  explosion  ?  The 
smoke  settled  down  upon  the  building  at  the  time,  and  Ben- 
nett entered  the  building  a  few  moments  before.  There  was 
the  coincidence  of  the  smoke  settling  down  and  the  explosion, 
and  also  the  coincidence  of  Bennett's  entry  into  the  building 
and  the  explosion.  What  caused  the  explosion,  the  sparks  in 
the  smoke  or  some  act  of  Bennett?  The  jury  might  guess  it 
was  one  or  the  other,  and  one  guess  might  be  more  probable 
than  the  other,  and  still  it  would  be  a  mere  guess.  There 
may  be  moral  evidence  quite  convincing  and  sufficient  to  in- 
fluence the  conduct  of  men  in  some  of  the  ordinary  affairs  of 
daily  life  which  yet  does  not  rise  to  the  standard  of  legal  evi- 
dence for  the  consideration  of  a  legal  tribunal,  and  sufficient 
to  form  the  basis  of  judicial  action.  McLoghlin  v.  National 
Mohawk  Valley  Bank,  139  N.  Y.  514.  If  there  had  been  evi- 
dence that  the  explosion  could  have  been  caused  only  by  fire 
passing  or  brought  into  the  building  from  the  outside,  then 
there  would  have  been  some  basis  for  the  verdict.  But  there 
was  no  such  evidence,  and  we  know  there  could  be  none.  If 
the  natural  tendency  of  the  operation  of  the  defendant's  rail- 
road was  to  endanger  this  mill  by  the  sparks  emitted  from  its 
locomotives,  the  case  would  be  different.  But  the  locomotives 
on  this  road  had  been  operated  for  13  years,  under  all  con- 
ditions, in  all  kinds  of  weather,  carrying  long  and  short  trains^ 
and  yet  the  powder-mill  had  never  been  destroyed. 

The  plaintiff  was  bound  to  show  that  the  explosion  was  not 
caused  by  the  carelessness  of  Bennett,  and  that  it  was  caused 
solely  by  the  fault  of  the  defendant.  It  cannot  be  presumed 
that  he  was  free  from  carelessness,  and  the  burden  was  upon 
the  plaintiff  in  some  way  to  prove  it.  Weston  v.  City  of  Troy, 
139  N.  Y.  281. 

Verdicts  must  stand  upon  evidence,  and  not  upon  mere  con- 
jecture, however  plausible;  and, if  the  situation  be  such  that  the 
plaintiff  cannot  furnish  the  requisite  evidence,  the  misfortune 
IS  his.  We  think  the  plaintiff  failed  in  this  branch  of  her  case. 
But  she  failed  still  more  signally  in  another  branch  of  it. 

The  engine  which  is  charged  with  this  explosion  is  a  dia- 
mond stack,  and  it  was  such  as  had  been,  prior  to  about  the 
year  1879,  in  universal  use  upon  railroads  in  this  snuicieac/  of 
country.     About  that  time  extension-front  engines  proof  or  uegii- 
began  to  come  into  use,  and  in  1889,  at  the  time  of  »««c«ofcoiii- 
this  accident,  there  is  evidence  tending  to  show  '•■^' 
that  they  were  coming  into  general  use.    In  a  diamond-stack. 

61  A.  &  E.  R.  Cos.— 82 
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engine  the  cinders  pass  through  the  flues  into  the  smoke-box, 
and  then  are  carried  by  the  exhaust  steam  up  the  smoke- 
stack against  an  inverted  cone,  which  acts  as  a  deflector  ;  and 
as  they  are  deflected  they  are  thrown  up  again  and  again  until 
they  are  rendered  quite  small,  when  most  of  them  are  thrown 
through  the  wire  netting  across  the  smoke-stack  above  the  in- 
verted cone.  This  netting  has  four  meshes  to  the  square 
inch.  By  the  operation  of  the  deflector  the  tendency  is  to 
throw  the  sparks  out  of  the  smoke-stack  to  the  sides  of  the 
road.  In  an  extensinn-frout  engine  there  is  a  large  smoke- 
box  extending  in  front  of  the  smoke-stack  into  which  the 
largest  share  of  the  sparks  are  thrown.  There  they  are  agi- 
tated by  the  steam,  and  some  of  them  are  thrown  out  of  the 
smoke-stack  through  a  wire  netting  which  has  from  two  to  two 
and  a  half  meshes  to  the  square  inch.  The  sparks  which 
pass  into  the  smoke-box  accumulate  there  in  large  quantities, 
and  are,  from  time  to  time,  when  the  engine  stops,  removed. 
Fewer  sparks  are  emitted  from  the  extension-front  engines, 
but  they  are  larger,  and  from  such  engines  the  sparks  are 
thrown  directly  upwards.  No  witness  testified  that  the  ex- 
tension-front engines  were  safer  or  less  liable  to  set  fires  than 
the  diamond  stack.  The  only  fact  from  which  any  inference 
can  be  drawn  as  to  the  comparative  safety  of  the  two  engines 
is  that  in  the  diamond-stack  endues  more  sparks  are  emitted, 
but  they  are  smaller.  The  plaintiff  seeks  to  charge  the  de- 
fendant with  negligence  solely  upon  the  ground  that  it  con- 
tinued to  use  the  diamond-stack  engines,  and  had  not  con- 
verted them  into  extension  fronts,  the  proof  showing  that  the 
engine  in  question  was  in  perfect  condition,  and  that  all  the 
appliances  of  the  diamond  stack  were  in  perfect  order.  To 
maintain  her  action  she  was  bound  at  least  to  show  the  exten- 
sion-front engines  were  safer  and  less  liable  to  cause  fires 
along  the  railroad  than  the  diamond  stack.  This,  we  think, 
she  failed  to  do.  She  could  have  proved,  if  her  claim  be  well 
founded,  by  firemen,  engineers,  railroad  superintendents,  and 
mechanics,  that  in  the  operation  of  railroads  the  extension- 
front  engines  are  less  liable  to  cause  fires  than  the  diamond- 
stack  engines.  Upon  this  point  there  must  be  much  expe- 
rience and  observation  among  railroad  men,  and  there  should 
be  some  proof  upon  the  subject  from  w^hich  a  jury  could  find 
the  facts  in  reference  to  the  comparative  safety  of  the  two 
kinds  of  engines. 

But,  still  further,  there  is  no  proof  in  this  case  that  the  ex- 
tension-front engine  was  invented  or  brought  into  use  because 
it  is  safer  or  less  liable  to  set  fires  than  the  diamond  stack. 
All  the  witnesses  who  spoke  upon  the  subject  testified  that 
the  purpose  of  the  extension  front  was  to  make  the  engine 
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more  efficient  by  giving  more  draft,  and  for  economy  in  the 
use  of  coal. 

We  will  briefly  call  attention  to  some  of  the  evidence.  One 
of  the  plaintiff's  witnesses  testified  that  he  had  noticed  "  the 
coming  out  of  sparks  of  the  extension-front  engines  and  dia- 
mond-stack engines  many  times."  Another  witness  testified 
that  "railroad  managers  are  altering  some  of  the  old  style  of 
engines  into  the  extension  smoke-box  for  the  very  object  of 
obtaining  more  area  of  netting.  The  purpose  of  this  is  to  get 
a  better  draft  through  the  flues  ; "  that  "  the  purpose  of  this 
greater  area  of  netting  in  the  extension  front  is  to  produce  a 
better  draft ; "  that  "  an  extension  front,  by  breaking  up  the 
coals  and  cinders,  reduces  their  size  so  as  to  force  them 
through  the  netting,  depending  upon  the  mesh  of  the  netting 
altogether  ;"  that  "  there  is  no  difference  between  the  throw- 
ing of  sparks  by  the  diamond-stack  engines  and  the  throwing 
of  sparks  by  the  extension-front  engines,  if  the  netting  is  in- 
tact and  sound.  There  is  no  difference  as  to  the  quantity 
that  will  be  thrown  ;  "  that  "  there  is  no  reservoir  in  the  ex- 
tension front  to  hold  the  sparks  for  any  length  of  time.  There 
is  considerable  more  space  in  an  extension  front  to  hold  the 
sparks  than  in  an  ordinary  smoke-box,  probably  double  the 
quantity  it  will  hold.  As  soon  as  it  gets  filled  up  to  a  certain 
extent  it  empties  itself.  It  has  got  to  thresh  it  through  the 
netting  to  get  out;"  that  "it  breaks  them  up  as  it  goes 
through  the  netting."  Another  witness  of  the  plamtiff  testifies 
that  the  difference  between  the  two  kinds  of  engines  is  that 
"  the  sparks  do  not  go  out  so  much  from  the  extension  front 
as  they  do  from  the  old-style  diamond  stack.  I  have  seen 
good-sized  ones  come  out  of  an  extension  front,  the  same  as  I 
have  from  a  diamond  stack,  but  not  so  many.  *  *  *  Some 
of  these  sparks  in  the  extension-front  engine,  that  do  not  re- 
main in  the  engine,  go  out.  All  go  out  that  can  get  through 
the  netting.  The  spark  that  goes  out  depends  upon  the  size 
of  the  netting."  Another  witness  for  the  plaintiff*  testified 
that  "  in  the  extension  front  the  sparks  and  cinders  that  are 
not  deposited  in  the  machines  go  out  of  the  stack,  and  the 
size  of  the  stack  depends  upon  the  size  of  the  mesh  in  the 
netting."  A  witness  for  the  defendant  testified  that  "  the  ex- 
tension front  is  simply  an  elongation  of  the  ordinary-  smoke- 
box,  partially  designed  for  more  draft;  that  is,  partially  done 
to  secure  more  draft.  It  is  done  for  economy  of  repairs  and 
economy  of  fuel."  That  "  the  economy  I  speak  of  was  through 
a  saving  of  fuel.  We  don't  burn  as  much  fuel  in  an  extension- 
front  engine  as  we  do  in  the  other.  I  think  that  is  a  well- 
accepted  theory,  and  has  been  known  to  be  such  for  some 
years."     That  "  most  of  the  cinders,  coal,  and  ashes  that  pass 


600  BABCOCK  V.   FITCHBURG   R.   CO.  [VOL.  61 

into  this  extension  front  is  not  worked  up  directly  by  that  ex- 
haust, but  drawn  up  by  induction  through  the  netting,  after 
working  out  and  churning  around  in  this  front.  Then  they 
are  caught  by  the  exhaust,  and  thrown  up  pretty  straight  and 
high."  That  "  I  have  seen  more  cinders  taken  from  the  dia- 
mond-stack engines  than  extension-front  engines.  The  ordi- 
nary smoke-box  in  the  diamond  stack  holds  dead  cinders.'.* 
Another  witness  for  the  defendant  testified  :  "  I  understand 
the  purpose  of  the  extension  front  to  be  to  save  coal,  for  one 
thing,  it  is  lighter  on  the  fire.  It  saves  coal  by  not  being 
so  hard  on  the  fire.  It  is  lighter  on  the  fire.  There  is  a 
longer  pull  for  a  fire  to  get  around,  and  isn't  so  direct." 

We  therefore  are  unable  to  perceive  how  it  was  possible  for 
the  jury,  upon  the  evidence,  to  find  that  the  extension-front 
engine  is  safer  than  the  diamond  stack,  or  that  this  accident 
would  probably  not  have  occurred  if  the  extension-front  en- 
gine had  been  used,  rather  than  the  diamond  stack. 

Our  conclusion,  therefore,  is  that  the  judgment  should  bo 
reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 

O'Brien,  J.  ^dissenting). — The  plaintiff  has  recovered  dam- 
ages against  tne  defendant  for  causing  the  death  of  her  son 

and  intestate  on  the  15th  of  October,  1889.  The 
op^n^oB."'       deceased  was  at  work  in  one  of  the  mills  of  the 

Schaghticoke  Powder  Company,  which  was  blown 
up,  as  is  claimed,  by  a  spark  from  one  oi  the  defendant's  en- 
gines, thus  causing  his  death.  The  mill  in  which  the  deceased 
was  at  work  was  situated  on  the  northerly  bank  of  the  Hoo- 
sick  river,  and  about  195  feet  from  the  track  of  the  defend- 
ant's road.  The  testimony  tended  to  show  that  a  freight 
train,  composed  of  some  22  cars,  was  approaching  in  the  direc- 
tion of  the  mill,  laboring  hard  upon  an  ascending  grade,  the 
stack  of  the  engine  emitting  volumes  of  black  smoke,  which 
was  carried  by  the  wind  towards  the  mill,  over  and  around 
which  it  settled  in  what  is  described  as  a  dense  mass.  When 
the  train  reached  a  point  opposite  the  mill  an  explosion  took 
place,  which  utterly  destroyed  the  building,  and  plaintiff's  in- 
testate was  instantly  killed.  The  fact  that  the  fire  was  com- 
municated from  the  defendant's  engine  to  the  mill  rests  wholly 
upon  circumstantial  evidence,  but  it  was  of  such  a  character 
as  to  warrant  the  jury  in  finding  that  the  explosion  Avas  pro- 
duced by  sparks  from  the  defendant's  engine.  It  was  shown 
that  the  train  was  laboring  against  an  ascending  grade  of 
about  30  feet  to  the  mile,  requiring  the  frequent  use  of  fresh 
coal,  which  was  applied  by  the  fireman,  in  order  to  furnish 
the  necessary  steam ;  the  emission  of  black  smoke  from  the 
stack  in  unusual  quantities  was  described ;  the  direction  of 
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the  wind  was  favorable  ;  and  when  the  smoke  was  seen  to  set- 
tle over  the  mill  the  explosion  took  place  ;  and  no  other  cause 
for  the  accident  was  discernible,  or  even  suggested.  The 
screen  of  the  smoke-stack  was  so  constructed  as  to  emit  sparks 
and  burning  coals  of  considerable  size,  which  could  have 
reached  the  building  from  the  engine  through  the  wind  and 
smoke. 

It  is  sufficient  to  say,  without  further  reference  to  the  testi- 
mony on  this  branch  of  the  case,  that  the  origin  of  the  fire  which 
produced  the  explosion  presented  a  fair  question  of  fact  for  the 
jury  upon  all  the  facts  and  circumstances  of  the  case,  and  we 
are  concluded  by  the  finding,  and  we  must  assume,  as  the  jury 
have  found,  that  the  explosion  was  caused  by  a  spark  from  the 
defendant's  engine.  But  the  defendant  was  engaged  in  using 
fire  to  propel  cars  by  steam,  under  the  sanction  and  authority 
of  law,  and  it  is  not  liable  for  any  damage  resulting  from  i^ 
use  unless  it  was  guilty  of  negligence.  It  was  the  duty  of  the 
defendant  to  use  every  reasonable  precaution  to  prevent  the 
injury  ;  and  unless  we  can  say,  as  matter  of  law,  upon  the  evi- 
dence, that  it  has  performed  this  duty,  then  the  verdict  must 
stand.  The  defendant  was  intrusted  by  the  legislature  with  an 
agent  for  propelling  its  trains  of  an  extremely  dangerous  char- 
acter, and  the  law  imposes  upon  it  the  duty  of  observing  due 
care,  which  must  always  be  measured  by  tne  degree  of  danger 
or  the  risk  incident  to  the  exercise  of  its  powers.  When  it 
neglects  or  fails  to  adopt  and  use  such  precautions  as  may 
reasonably  be  expected,  under  all  the  circumstances,  to  pre- 
vent injury  to  the  person  or  to  the  property  of  others,  it  be- 
comes liable  for  the  resulting  damages. 

It  is  urged  in  behalf  of  the  plaintiff  that  the  engine  which 
the  defendant  used  on  the  occasion,  and  which  produced  the 
accident,  was  so  constructed  as  not  to  properly  guard  and  con- 
trol the  sparks  and  cinders  arising  from  the  fires,  and  in  this 
respect  it  omitted  to  perform  the  duty  which  the  law  imposed 
upon  it  of  adopting  every  reasonable  precaution  against  injury. 
Tlie  engine  was  what  is  known  as  the  "  diamond-stack  engine," 
which  is  so  constructed  that  the  particles  of  burning  coal  set 
free  from  the  mass,  are  driven  by  the  air  and  the  power  of  the 
exhaust  steam  against  the  netting  or  screen  upon  the  top  of 
the  smoke-stack,  until  eventually  they  are  forced  into  the  air, 
in  this  way  coals  and  sparks  of  sufficient  size  to  communicate 
fire  to  combustible  matter  in  the  vicinitjr  are  frequently  emit- 
ted from  the  engine.  At  the  time  of  this  accident  there  had 
been  another  engine  in  general  and  common  use  upon  rail- 
roads, known  as  the  "  extension-front  engine,"  which  was  so 
constructed  that  no  particle  of  burning  coal  or  other  fire  is 
driven  in  the  first  instance  against  the  netting,  but  against  a 
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metallic  diaphragm  in  front  of  tlie  fire,  and  never  comes 
within  the  sweep  of  the  exhaast  steam,  but  falls  into  a  vault 
or  box  at  the  foot  of  the  stack,  from  which  it  is  removed  as 
occasion  may  require.  There  can  be  no  doubt  upon  the  evi- 
dence that  by  the  use  of  this  class  of  engines  upon  railroads 
the  danger  of  communicating  fire  to  buildings  or  property  in 
the  vicinity  is  very  materially  diminished.  The  evidence 
tended  to  show  that  these  engines  had  been  in  general  use 
since  1879,  at  least,  by  the  great  railroads  of  the  country,  and 
that  the  diamond-stack  engines  were  turned  into  use  in  the 
yards  as  shifters.  That  tlie  defendant  had  in  use  8  or  10  of 
the  former  at  the  time  of  the  accident,  as  against  about  25  of 
the  latter.  The  extension  front  not  only  greatly  diminished 
the  risk  of  fires,  but  it  saved  fuel,  so  that  in  the  end  it  might 
be  economy  to  adopt  them.  Assuming  that  the  engine  which 
the  defendant  had  in  use  on  the  occasion  of  this  accident, was, 
when  first  adopted,  suitable  for  the  purpose,  or  at  -east  as 
safe  as  any  then  in  use,  the  question  arises  with  respect  to  its 
duty  to  the  public  to  adopt  safer  and  better  appliances  as 
thev  came  into  general  use  from  time  to  time.  The  duty 
which  the  defendant  owed  to  the  public  could  not  be  dis- 
charged by  adopting  the  new  and  safer  appliances  only  when 
and  as  fast  as  the  old  and  defective  ones  became  worn  out  or 
otherwise  useless.  A  railroad  corporation,  charged  with  such 
important  duties  to  the  public,  does  not  exercise  that  degree 
of  prudence  or  reasonable  care  which  the  law  imposes  upon  it 
for  the  protection  of  life  and  property,  unless,  in  its  appli- 
ances and  mode  of  operation,  it  keeps  pace  with  human  prog- 
ress, and  brings  to  its  aid  in  every  proper  and  reasonable 
waj'  the  improvements  which  science  and  human  invention 
have  placed  within  its  reach.  When  new  methods  of  prevent* 
ing  or  minimizing  the  danger  have  been  introduced,  and  are 
in  general  use  for  a  reasonable  time,  prudent  management  and 
reasonable  care  require  the  corporation  to  take  notice  of  that 
fact,  and  its  use  thereafter  of  old,  inferior,  or  defective  appli- 
ances may  coustitute  evidence  of  negligence. 

The  measure  of  duty  imposed  by  the  law  upon  the  defend- 
ant was  thus  stated  bv  Judge  FoLGER  in  Steinweg  v.  Railway 
Co.,  43  N.  Y.  123 :  "  The  rule  of  law  is  that  the  appellant  was 
guilty  of  negligence  if  it  adopted  not  the  most  approved  modes 
of  construction  of  machinery  in  known  use  in  the  business, 
and  the  best  precautions  in  known  practical  use  for  securing 
safety.  If  there  was  known  and  in  use  any  apparatus  which, 
applied  to  an  engine,  would  enable  it  to  consume  its  own 
sparks,  and  thus  prevent  the  emission  of  them  to  the  conse- 
quent ignition  of  combustible  property  in  the  appellant's 
charge,  it  is  negligent  if  it  did  not  avail  itself  of  such  appa- 
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ratus.  But  it  was  not  bound  to  use  every  possible  invention 
which  the  highest  scientific  skill  might  have  suggested,  nor 
to  adopt  an  untried  machine  or  mode  of  construction." 

In  that  case,  goods  intrusted  to  the  railroad  as  a  common 
carrier  were  destroyed  by  fire  communicated  by  a  spark  from 
the  engine.  The  contract  under  which  the  corporation  under- 
took to  transport  the  property  released  it  "  from  damage  or 
loss  to  any  article  from  or  by  fire  or  explosion  of  any  kind." 
The  court  held,  however,  that  this  did  not  exempt  the  carrier 
from  liability  for  loss  by  fire  caused  by  its  own  negligence. 
The  case  turned,  not  upon  any  particular  duty  or  obligation 
resting  upon  the  railroad,  or  growing  out  of  its  contract,  as  a 
common  carrier,  but  solely  upon  the  question  of  negligence  in 
omitting  to  adopt  any  known  appliances  in  practical  use 
which  would  enable  an  engine  to  consume  its  own  sparks. 
The  defendant  in  that  case  had  been  released  from  the  spe- 
cial and  peculiar  obligations  of  a  common  carrier,  and  its  lia- 
bility  for  the  destruction  of  the  goods  left  to  depend  upon 
proof  of  its  neglect  to  perform  the  general  duty,  which  it 
owed  to  the  whole  public,  of  providing  reasonably  safe  appli- 
ances for  the  conduct  of  its  business.  The  principle,  there- 
fore, applies  to  the  case  at  bar,  and  it  has  been  applied  in 
other  cases  where  recoveries  have  been  had  against  railroads 
for  causiug  fires  upon  lands,  or  to  buildings,  fences,  and  prop- 
erty of  a  like  character  upon  the  line  of  its  operation,  by 
means  of  sparks  or  burning  coals  emitted  from  engines.  Fre- 
mantle  v.  llaihvay  Co.,  10  0.  B.  (N.  S.)  839  ;  Crist  v.  Railway 
Co.,  58  N.  Y.  638  ;  Bedell  v.  Eailroad  Co.,  44  N.  Y.  367  ;  Webb 
V,  Eailroad  Co.,  49  N.  Y.  420  ;  Searles  v.  Railway  Co.,  101  N. 
Y.  661,  25  Am.  &  Eng.  K  Cas.  358  ;  O'Neill  v.  Eailroad  Co.,  115 
N.  Y.  570, 40  Am.  &  Eng.  E.  Cas.  240 ;  Flinn  v.  Eailroad  Co., 
67  Hun,  631,  22  N.  Y.  Supp.  473;  Bevier  v.  Canal  Co.,  13 
Hun,  254. 

In  Searles  v.  Eailway  Co.,  supra,  the  plaintiff  recovered  for 
an  injury  to  his  eye  caused  by  a  hot  cinder  which  fell  from 
one  of  the  defendant's  locomotives.  The  judgment  was  re- 
versed iu  this  court  upon  the  opinion  of  Judge  Earl,  for  the 
reason  stated  that  "  the  undisputed  evidence  shows  that  all  the 
appliances  used  upon  the  defendant's  locomotives  to  prevent 
the  escape  of  sparks  and  cinders  were  skilfully  made  and  were 
the  best  known  ;  "  thus  recognizing  the  principle.  In  O'Neill 
V.  Eailway  Co,,  supra,  the  plaintiff  recovered  damages  caused 
by  sparks  communicated  to  woodlands  from  the  defendant's 
engines.  The  judgment  was  afiirmed  in  this  court.  One  of 
the  questions  submitted  to  the  jury  was  "  whether  the  engine 
was  supplied  with  the  most  approved  method  of  arresting 
sparks  in  known  use."     The  liability  of  the  defendant  in  case 
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it  was  not  was  conceded  in  the  motion  for  a  nonsuit  and  in  the 
disposition  made  of  the  case  in  this  court.  In  all  these  cases 
the  proof  with  respect  to  negligence  was  much  weaker,  in  my 
opinion,  than  that  presented  by  this  record. 

A  railroad  company,  in  the  construction  and  equipment  of 
its  engines,  is  bound  not  only  to  employ  all  due  care  and  skill 
for  the  prevention  of  injury  to  the  person  or  property  of  oth- 
ers by  the  emission  of  sparks,  burning  cinders,  or  other  cause, 
but  it  must  avail  itself  of  all  discoveries  which  science  or  in- 
vention has  placed  within  its  reach  for  that  purpose,  provided 
they  are  such  as  under  the  circumstances  it  is  reasonable  to 
req^uire  it  to  adopt.  But  when  the  dangers  to  be  avoided  are 
insignificant  or  not  very  likely  to  occur,  and  the  remedy  sug- 
gested very  costly  and  troublesome,  or  such  as  interferes  ma- 
terially with  the  efficient  working  of  the  engine,  it  becomes 
a  question  for  the  jury  whether,  under  all  the  circumstances, 
the  company  could  reasonably  be  expected  to  adopt  it.  8  Am. 
&  Eng.  Enc.  Law.  pp.  3,  4. 

In  this  case  the  learned  trial  judge  submitted  two  questions 
to  the  jury  :  First,  whether,  from  the  testimony,  the  explosion 
was  produced  by  sparks  or  burning  cinders  from  defendant's 
engine  entering  the  building  through  an  open  door  or  window, 
and  comiug  in  contact  with  the  powder ;  and,  secondly, 
whether  the  defendant  exercised  due  care  and  caution  in  run- 
ning its  trains  with  an  engine  so  constructed  as  to  emit  sparks, 
when  a  better  and  safer  one  was  attainable  and  in  general  use, 
not  only  upon  its  own  road,  but  others,  generall}^  throughout 
the  country.  On  the  last  question  the  jury  were  instructed 
that  the  defendant  was  not  bound  to  use  such  appliances  as 
the  highest  scientific  skill  can  devise,  yet  it  was  bound  to  use 
such  approved  methods  as  had  been  adopted  in  the  business, 
which  were  reasonably  attainable  by  the  company,  and  in  gen- 
eral use,  as  to  aflford  proper  security  to  the  lives  and  property 
of  others.  The  jury  were  fully  informed  by  the  proofs  as  to  the 
comparative  merits  and  safety  of  the  two  engines,  the  danger 
of  communicating  fire  to  combustible  matter  on  the  line  of  the 
road,  the  time  that  the  extension-front  engine  had  been  in 
general  use,  the  saving  in  the  use  of  fuel,  and  the  additional 
expense  involved  in  the  change.  In  this  state  of  the  case  the 
question  whether  the  defendant  did  or  did  not  perform  the  duty 
imposed  upon  it  was  not  a  question  of  law,  but  one  of  fact,  for 
the  jurj-;  and,  as  it  has  been  determined  upon  sufficient  evi- 
dence in  favor  of  the  plaintiff,  this  court  cannot  disturb  the 
verdict.  The  other  exceptions  in  the  record  have  been  exam- 
ined, and,  as  they  do  not  disclose  any  legal  error,  the  judg- 
ment should  be  affirmed. 
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Finch  and  Gray,  JJ.,  concur  with  Earl,  J.,  for  reversal. 

Peckham,  J.,  concurs  with  Earl,  J.,  on  second  ground  and 
dissents  from  first  ground  of  opinion. 

Andrews,  C.J.,  and  Maynard,  J.,  concur  with  O'Brien,  J.,  for 
affirmance. 

Judgment  reversed. 

Sufficiency  of  Evidence  to  Rebut  Presumption  of  Negligence. — See 
Jacksonville,  Tampa  &  Key  West  R.  Co.  v.  Peninsular  Land  Transporta- 
tion &  Manufacturing  Co.  (Fla.),  49  Am.  &  En<j.  R.  Cas.  603,  and  note,  668. 

Duty  of  Company  to  Prevent  Escape  of  Fire  from  Engines — Extent  of 
Duty — Hight  to  JiecuoTiahle  Time  for  l^rial  of  and  Mtperiment  with  Neio  Con- 
trimnces.—In  Flinn  v.  New  York  C.  &  H.  R.  R.  Co.,  142  N.  Y.  11,  it  was 
held  that  it  was  the  duty  of  a  railroad  company  to  avail  itself  of  the  best 
mechanical  contrivances  and  inventions  in  known  practical  use  which  are 
€ffective  in  preventing  the  burning  of  private  property  by  the  escape  of 
sparks  and  coals  from  its  engine,  but  that  its  duty  in  this  respect  is  limited 
to  such  contrivances  as  have  been  already  tested  and  put  in  use,  and  it  is 
not  required  to  use  every  possible  contrivance,  although  patented  and 
recommended  in  scientific  discussions,  but  is  entitled  to  reasonable  time 
for  trial  and  experiment  before  making  the  necessary  changes. 

Duty  to  Use  New  and  Improved  Spark- arreaten — In  Flinn  v.  New  York  0. 
^  H.  R.  R.  Co.,  143  N.  Y.  11,  which  was  an  action  for  the  burning  of  a 
building  by  a  fire  alleged  to  have  been  set  by  the  engine  of  a  railroad  com- 
pany, it  appeared  that  in  1874,  the  company  laid  a  new  track,  which  came 
within  about  3^  feet  of  the  building  destroyed ;  that  at  this  place  there 
was  a  steep  grade  in  its  road,  and  in  drawing  trains  up  the  grade,  the 
€ngines  emitted  large  quantities  of  cinders  and  sparks  which  frequently  set 
fire  to  the  building,  and  that  in  1884  the  building  was  destroyed  by  a  fire 
started  in  such  a  manner;  but  there  was  no  proof  that  the  fire  was  caused 
by  any  defects  in  the  engines,  and  up  to  the  year  1880  the  company  had 
used  upon  its  engines  the  most  approved  spark-arresters,  and  had  put  in 
force  a  regular  system  of  daily  inspection  of  smoke-stacks  and  spark-arrest- 
ers. That  in  1880  a  new  spark-arrester  came  into  use  which  reduced  the 
number  of  escaping  sparks;  that  the  company  prior  to  the  fire  had  used 
them  on  its  freight  engines,  that  before  the  trial  of  the  present  action  the 
new  system  was  general,  although  not  in  universal  use;  and  that  after  that 
date  the  company  operated  a  large  number  of  engines,  and  it  was  held  that 
the  company  was  not  chargeable  with  negligence  in  failing  to  introduce  the 
new  system  of  arresting  sparks  upon  all  its  engines  prior  to  the  fire  in  ques- 
tion, in  the  absence  of  evidence  that  it  was  possible  and  reasonably  practica- 
ble for  it  to  do  so. 

Judicial  Notice  of  General  Use  and  Efficacy  of  Contrivances  for  Arresting 
Sparks.— In  Frace  v.  New  York,  L.  E.  &  W.  R.  Co.,  143  N.  Y.  182,  it  was 
held  that  judicial  notice  will  be  taken  of  the  fact  that  diamond-stack  and 
straight-stack  spark-arresters  are  in  very  general  use  upon  the  railroads  of 
the  country,  and  that  they  are  both  well-known  systems  for  arresting 
sparks,  while  no  system  that  has  yet  been  invented  can  w^holly  prevent  the 
emission  of  live  sparks  from  an  engine  under  certain  circumstances. 

Duty  of  Company  as  to  Cotton  near  Track  with/rut  Its  Knowledge — Appli' 
catiaii  of  Rule  Requiring  Care  to  Acoid  Injury  after  Discovery  of  Danger, — In 
Martin  v.  Texas  &  P.  R.  Co.  (Tex.,  June  4,  1894),  26  8.  W.  Rep.  1052,  it 
was  held  that  where  there  is  nothing  to  show  that  the  danger  of  igniting 
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cotton  from  passing  engines  wfts  known  to  railroad  employes,  or  that  it 
was  imminent,  the  rule  that  the  company  would  be  liable  notwithstanding 
the  contributory  negligence  of  the  shipper  of  the  cotton,  or  of  a  compress 
company  to  which  it  was  consigned,  if  after  discovering  the  danger  it 
could,  by  the  exercise  of  ordinary  care  have  avoided  the  injury,  is  inapplica- 
ble. 

Stiffideney  of  Tnstruetian, — In  Martin  v,  Texas  &  P.  R.  Co.  (Tex.,  June  4, 
1894),  20  S.  W.  Rep.  1052,  it  was  held  that  an  instruction  that  it  is  the 
duty  uf  a  railway  company  in  the  equipment  and  operation  of  its  engines, 
to  use  ordinary  and  proper  care  and  diligence  to  prevent  fire  from  being 
communicated  from  such  engine  to  the  property  of  other  persons,  defining 
ordinary  and  proper  care  and  diligence,  and  informing  the  jury  that  a  fail- 
ure to  exercise  the  same  is  negligence,  was  a  correct  expiosition  of  the  law 
of  negligence  as  applied  to  a  railway  company  whose  trains  pass  near 
places  where  cotton  or  other  combustible  material  may  be  placed,  and  as 
applied  to  persons  so  placing  such  material  near  the  track. 

Liability  of  Companies  for  Damage  by  Fires  Set  by  Engines — Liability 
ithen  Due  Care  ha»  been  taken  to  Pretent  Kttitjte  of  Fire, — In  Savannah,  F.  & 
M.  Ins.  Co.  V,  Pelzer  Mfg.  Co.  (U.  S.  Cir.  Ct.  D.  S.  Car.,  Feb.  26,  1894).  60 
Fed.  Rep.  89,  it  was  held  that  while  the  degree  of  care  required  of  a  rail- 
road company  as  to  the  communication  of  fire  by  its  locomotives  is  not 
clearly  established  by  the  books,  yet  where  the  evidence  merely  leads  to 
the  conclusion  as  an  inference  that  a  fire  has  been  started  by  a  locomotive, 
and  the  company  adduces  evidence  showing  that  due  care  and  precaution 
were  taken  on  its  part,  there  is  not  sufiicient  to  charge  it  with  liability. 
The  court  said:  ^^A  careful  examination  of  the  testimony  shows  that  no 
direct  and  positive  evidence  has  been  adduced  explaining,  beyond  question, 
the  origin  of  this  fire.  The  coincidence  of  the  passage  of  the  locomotive  to 
and  fro  alongside  of  the  platform  filled  with  cotton  and  the  outbreak  of  the 
fire  leads  to  the  conclusion,  as  an  inference,  that  the  fire  may — perhaps 
must — have  been  started  by  a  spark  from  the  locomotive;  and  we  may 
assume  that  this  is  the  case.  But,  on  the  other  hand,  the  testimony  showa 
that  every  care  and  precaution  was  taken  by  the  railroad  company  to  pre- 
vent such  an  occurrence;  care  and  precaution  taken  but  a  short  time — not 
many  minutes — preceding  the  disaster.  All  the  proper  appliances  generally 
found  effective  in  preventing  sparks  from  flying  were  actually  in  use  and 
in  good  order.  If  the  fire  did  so  originate,  it  was  not  from  the  want  of 
care;  that  is  to  say,  was  not  the  result  of  negligence.  As  we  have  seen, 
the  railroad  company,  not  occupying  the  relation  of  common  carrier  to  this 
cotton,  was  not  its  insurer  against  all  accidents.  What  was  the  degree  of 
care  it  should  have  exercised  is  not  clearly  estublished  in  the  books.  Judge 
Wallace,  on  circuit,  in  an  obiter  dictum^  feems  "to  think  that  the  rule  in 
DanuerN  Case,  4  Rich.  Law,  329,  will  be  applied  to  all  cases  of  injuries 
from  railroad  companies  (Gregory  v.  Lay  ton,  86  S.  C.  94),  but  even  then  he 
holds  that  only  the  burden  of  proof  is  shifted,  and  that  negligence  could 
be  disproved.  Be  this  as  it  may,  if,  considering  the  circumstances  of  this 
case,  and  the  great  danger,  from  the  hot  furnace  and  fire  of  the  locomotive, 
to  cotton  on  the  platform,  we  hold  the  company  to  extreme  care, — wmtna 
diligentia^ — the  testimony  for  the  defendant  establishes  that  this  was 
exercised.  Nothing  from  the  evidence  on  the  part  of  the  complainant  dis- 
proves it.  Under  the  rigid  rule  of  Danner^s  Case,  this  would  exonerate  the 
railroad  com  pan  v." 

In  Martin  v.  Texas  &  P.  R.  Co.  (Tex.,  June  4,  1894),  26  S.  W.  Rep.  1052, 
it  was  held  that  where  an  engine  'is  properly  constructed  and  provided 
with  the  most  approved  appliances  for  preventing  the  escape  of  fire,  is  in 
godd  condition  in  respect  to  the  prevention  of  such  escape,  and  is  handled 
and  operated  with  ordinary  and  proper  care,  the  company  is  not  liable, 
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even  though  a  fire  may  have  occurred  by  the  escape  of  sparks  from  it» 
engine. 

In  Louisville  &  N.  R.  Co.  «.  Mitchell  (Ky.,  March  1,  1895),  29  S.  W, 
Rep.  860,  it  was  held  that  when  a  railroad  company  has  brought  itself 
clearly  and  conclusively  within  a  statute  requiring  a  screen,  which  is  the 
best  contrivance  known  to  science  to  be  used  for  the  purpose  of  arresting 
sparks,  and  which  also  requires  that  the  company  shall  be  held  to  strict 
diligence  in  the  use  of  the  same,  in  seeing  that  it  is  in  good  order,  perfect 
condition,  and  without  defect,  and  which  places  the  burden  of  proof  on 
the  railroad  to  show  this  care,  diligence,  and  sufficiency  of  the  machine, 
the  result  is  that  the  company  will  not  be  responsible,  if  by  accident  fire 
does  escape  and  causes  serious  damage. 

'  J)ue  Care  in  Operation  of  Train, — In  New  York,  C.  &  St.  L.  R.  Co.  v. 
Boltz  (Ind.,  Feb.  13,  1894),  36  N.  E.  Rep.  414,  it  appeared  that  the  loco, 
motive  which  it  was  claimed  communicated  the  fire  was  equipped  with  the 
most  approved  and  best- known  spark-arrester,  was  in  good  repair,  and  was 
properly  operated  by  a  competent  engineer,  and  it  was  held  that  no  lia- 
bility attached  to  the  company  in  the  absence  of  any  proof  of  negligence 
on  its  part.  The  court  said:  **If  the  fire  which  destroyed  the  appellee's 
mill  was  communicated  by  sparks  emitted  from  that  engine,  does  it  follow 
that  the  appellant  is  liable  for  the  loss  ?  Most  certainly  not,  in  the  al>- 
sence  of  negligence  on  the  part  uf  the  railway  company.  The  existence 
of  negligence  cannot  be  inferred  from  the  mere  fact  that  a  fire  follows 
soon  after  the  passage  of  a  train.  Railroad  Co.  v.  Parnmore,  31  Ind.  143; 
Railway  Co.  «.  Hixon,  110  Ind.  225,  32  Am.  &  Eng.  R.  Cas.  374;  Railroad 
Co.  V,  Ostrander,  116  Ind.  259,  38  Am.  &  Eng.  R.  Cas.  346;  Ruffner  v.  Riiil- 
road  Co.,  34  Ohio  St.  96.  In  the  last  of  these  cases  it  was  said  :  '  The  emis- 
sion of  sparks  from  such  locomotives  results  from  the  mere  use,  and  is  as 
natural  as  it  is  common;  therefore,  it  cannot  be  presumed,  either  as  a  mat- 
ter of  law  or  matter  of  fact,  that  the  escape  of  sparks  is  caused  by  care- 
lessness or  negligence  in  the  use.  *  *  *  It  is  not  enough  to  show  that  the 
injury  was  caused  by  sparks  escaping  from  a  passing  engine,  without 
more.  A  party  is  not  answerable  in  damages  for  the  reasonable  exercise 
of  a  right.  A  liability  arises  only  when  it  is  shown  that  the  right  was  exer- 
cised negligently,  unskilfully,  or  maliciously.'  In  Railroad  Co.  t?.  Pura- 
more,  supra^  it  was  held  that  affirmative  evidence  of  negligence  was  neces- 
sary, even  where  it  appeared  that  the  sparks  caused  the  loss.  It  was  there 
further  held  that  every  proprietor  adjoining  a  railroad  may  lawfully  de- 
posit his  ])roperty  or  goods,  or  erect  valuable  buildings  on  his  own  prem- 
ises, in  close  proximity  to  such  road,  but  in  doing  so  he  takes  upon  him- 
self the  risk  of  danger  of  fire  being  communicated  thereto  without  the 
fault  of  the  railroad  company  or  its  servants.  The  rule  adopted  in  that 
case  was  expressly  affirmed  in  the  cases  of  Railway  Co.  v.  Hixon,  supra,  find 
Railroad  Co.  p.  Ostrander,  s^ipm;  and  in  the  recent  case  of  Railway  Co.  v, 
Schmidt,  134  Ind.  16,  55  Am.  &  Eng.  R.  Cas.  128,  the  same  principle  was 
enforced  in  affirming  the  right  of  a  railway  company  to  use  safety-valves 
upon  its  locomotives,  though  their  use  should  cause  injury  to  one  passing 
near  the  railway." 

In  Campbell  p.  Goodwin  (Texas,  Nov.  5,  1894),  28  S.  W.Rep.  273,  it  was 
held  that  in  an  action  against  a  railroad  company  to  recover  for  damages 
occasioned  to  the  property  of  plaintiff  by  fire  which  escaped  from  an  en- 
gine operated  by  defendant  on  its  road,  when  phiintiff  shows  by  proof  that 
the  fire  escaped  from  the  engme  and  set  fire  to  his  property,  he  is  entitled 
to  recover  the  damages  shown  to  have  been  occasioned  thereby,  unless  the 
defendant  proves  that  the  engine  was  provide^!  with  the  best  approved 
appliances  for  preventing  the  escape  of  fire  therefrom;  that  the  appliances 
at  the  time  were  in  good  repair,  or  that  it  had  used  ordinary  care  to  keep 
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them  in  such  condition ;  and  that  the  engine  was  skilfully  and  carefully 
managed  by  its  employes  in  charge  thereof.  Citing  Railway  Co.  v.  Tim- 
mermann,  61  Tox.  660;  Same  v,  Hogsett,  67  Tex.  688;  Same  v.  Home,  69  Tex. 
646,  35  Am.  &  Eng.  R.  Cas.  238;  Same  v.  Wallace,  74  Tex.  584,  40  Am.  & 
£ng.  R.  Cas.  248.  The  court  said  :  ^'the  law  enjoins  upon  railroad  com- 
panies the  duty  of  providing  its  engines  with  the  best  approved  appli< 
ances  for  preventing  the  escape  of  fire,  and  a  failure  to  perform  that  duty 
constitutes  negligence  as  matter  of  law.  A  charge  which  directs  the  jury 
to  find  for  the  plaintiff  upon  finding  from  the  evidence  that  the  fire  es- 
CMpcd  from  an  engine  of  the  defendant  and  caused  the  damages  alleged, 
there  being  no  evidence  to  show  a  compliance  by  defendant  with  the  legal 
requirement  as  to  the  equipment  of  the  engine,  is  not  a  charge  upon  the 
weiglit  of  evidence,  but  simply  gives  to  the  evidence,  which  is  prima-facie 
proof  of  negligence  in  the  first  place,  that  conclusive  force  which  the  law 
attaches  to  the  failure  of  the  defendant  to  make  proof  showing  a  com- 
pliance in  that  particular.^* 

LiahilUy  of  Lessor  Company  for  Lom  by  Fire  Communicated  by  Engines  of 
its  Lesse^-^South  Carolina  Statute. — Gkn.  Stats.  South  Carolina  §  1511,  im- 
posing on  railroad  companies  absolute  liability  for  damages  to  or  the  de- 
struction of  propel ty  by  fires  set  by  their  locomotives,  does  not  render  a 
lessor  company  liable  for  a  loss  occasioned  by  the  communication  of  a  fire 
by  an  engine  owned  and  operated  by  its  lessee.  Hunter  v.  Columbia,  N.  & 
L.  R,  Co.  (Mar.  14,  1894),  19  S.  E.  Rep.  197;  Lipfeld  t>.  Charlotte,  C.  &  A. 
R.  Co.  (April  19,  1894),  Id,  497.  In  the  latter  case  the  court  said:  ''  The 
true  theory,  as  it  seems  to  us,  is  that,  while  a  railroad  company  cannot  es- 
cape liability  for  any  nonfeasance  or  misfeasance  in  the  performance  of  any 
of  its  corporate  duties  to  its  patrons  or  the  public,  as  was  held  in  Har- 
mon «.  Railroad  Co.,  28  S.  C.  401,  to  which  we  still  adhere,  by  leasing  its 
road  to  another,  yet  the  lessor  company  cannot  be  held  liable  for  a  tort 
outaide  of  its  corporate  duties,  in  violation  of  the  provisions  of  a  special 
statute,  penal  in  its  nature  at  least,  especially  under  the  express  phraseol- 
ogy of  such  statute.'* 

Liability  of  Company  for  Loss  by  Fire  Communicated  by  Engine  as  Affected 
by  Exercise  of  Ordinary  Care  in  Keeping  Eight  of  Way  Free  from  Combust- 
ible Matter.—ln  Campbell  v.  Goodwin  (Tex.,  Nov.  5,  1894),  28  S.  W.  Rep. 
273,  it  was  held  that  the  fact  that  a  railroad  company  may  have  exercised 
ordinary  care  in  keeping  its  right  of  way  free  from  inflammable  matter  '^ill 
not  excuse  it  from  liability  for  the  consequences,  if  guilty  of  negligence  \u 
the  equipment  of  its  engines,  if  fire  esca{)es  therefrom  and  burns  up  grow- 
ing crops.     Citing  Railway  Co.  v.  Cusenberry,  86  Texas  532. 

Sufficiency  of  Proof  to  Show  Cause  of  Fire. — In  Tribette  «.  Illinois  Cent. 
B.  Co.,  71  Miss.  212,  which  was  an  action  against  a  railroad  company  for 
loss  sustained  by  a  fire  set  by  one  of  its  locomotives,  it  appeared  that  about 
an  hour  before  the  discovery  of  the  fire,  a  train  had  passed,  which  was 
shortly  followed  by  another  train,  the  locomotives  of  which  stopped  at  a 
place  from  which  a  high  wind  blew  toward  a  platform  some  60  or  75  feet 
away,  upon  which  cotton  was  placed;  that  persons  200  yards  distant  in  the 
direction  of  the  wind  smelled  burning  cotton,  and  in  a  few  minutes  fire 
was  discovered  near  the  bottom  of  two  bales  of  cotton  on  the  edge  of  the 
platform,  which  had  burned  a  hole  in  the  bales,  and  afterwards  spread  to 
adjoining  buildings;  and  that  it  was  a  dry  season,  and  the  fire  could  not  be 
traced  to  any  other  source  than  the  locomotives.  It  further  appeared  that 
about  three  miles  from  the  station  the  locomotive  of  the  first  train  had  dis- 
charged sparks  which  set  on  fire  grass  at  a  distance  of  50  feet  from  the 
track,  and  it  was  held  that  the  evidence  sufiSciently  tended  to  show  that 
the  fire  was  caused  by  a  spark  or  coal  from  either  of  the  locomotives. 

Sufficiency  of  Proof  to  Authorize  Beeavery. — In  Campbell  v.  Goodwin  (Texas, 
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Nov.  5,  1894),  28  S.  W.  Rep.  273,  the  testimony  showed,  without  conflict, 
that  sparks  escaped  from  a  passing  engine,  started  a  fire  on  the  right  of 
way  of  a  railroad,  and  spread  to  plaintiff's  land  and  burned  his  grass.  Ko 
evidence  was  offered  tending  to  show  how  the  engine  was  equipped  to 
prevent  the  escape  of  fire,  nor  how  it  was  managed  and  operated  on  the 
occasion  in  question.  There  was  testimony  tending  to  show  that  the  right 
of  way,  at  the  time  in  question,  was  reasonably  clean  and  free  from  com- 
bustible matter,  though  there  was  other  testimony  to  show  to  the  contrary, 
and  it  was  held  that  an  instruction  was  properly  given  which  informed  the 
jury  that  if  they  believed,  from  a  preponderance  of  the  testimony,  that  fire 
Scaped  from  an  engine  operated  by  defendant,  and  set  fire  to  the  grass  in 
plaintiff's  pasture,  and  destroyed  any  of  the  same,  and  injured  the  sod  and 
turf  of  the  land,  as  alleged  in  his  petition,  they  should  find  a  verdict  for 
him,  unless* they  should  also  find  that  he,  by  the  exercise  of  ordinary  dili- 
gence and  prudence,  could  have  extinguished  the  fire,  and  failed  to  do  so. 
Right  of  Recovery  against  Railroad  Company  of  Loss  of  Non-insurable 
Property  Under  Statute  Allowing  Company  to  Insure  Property  along  Line 
of  its  Road.— In  Adams  v.  St.  Louis  &  S.  F  R.  Co,  (Mo.,  Dec.  4,  1894),  28 
8.  W.  Rep.  496,  it  was  held  that  the  act  of  March  31,  1887  (Rev.  Stat.  1889, 
§  2615),  establishing  the  responsibility  of  railroad  corporations,  companies, 
and  persons  owning  or  operating  railroads  for  damages  by  fires  communi- 
cated by  locomotive  engines,  and  which  gives  such  companies  an  insurable 
interest  in  property  along  their  lines  of  road,  authorizes  the  recovery  of 
damages  for  injury  to  non-insurable  property,  and  that  hence  a  recovery 
may  be  had  for  the  destruction  of  nursery  stock  by  fire  so  communieated. 
Following  Mathews  v.  St.  Louis  &  S.  F.  R.  Co.,  anUj  p.  432. 
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Jl.  i'ATJL,  MiNNEAPOLI?  &  MANITOBA  B.  CO. 
(Minnesota  Supreme  Courts  July  5,  1894.;^ 

iloinf  ana  Several  Liability  for  Damages  caused  by  Fires  Separately  Started 
Mingling  and  Concurrently  Destroying  Property. — If  two  fires  have  been  set, 
the  origin  of  one  or  both  of  which  can  be  traced  to  the  negligence  of  a 
party  or  parties,  either  or  both  of  these  parties  can  be  held  responsible  for 
resulting  damages  in  case  the  fires  mingle  and  concurrently  destroy 
property. 

Sufficiency  of  Proof  of  Title  to  Land  to  Support  Action  for  Destruction 
of  Hay  by  Fire. — ^The  plaintiff  in  this  action,  which  was  brought  to  recover 
the  value  of  bay  and  railroad  ties  said  to  have  been  burned  by  a  fire  set  by 
defendant's  locomotive,  claimed  to  be  the  owner  of  60  tons  of  hay  which 
was  destroyed.  He  cut  the  grass,  and  made  all  of  the  hay.  He  was  in 
actual  possession,  under  claim  of  title,  of  the  land  from  which  he  obtained 
45  tons  of  the  hay.  Held,  that  it  was  not  necessary  for  him  to  prove  paper 
title  to  the  land  on  which  he  cut  the  grass,  and  that,  at  least  as  to  the  45 
tons,  he  made  a  prima-fade  case  for  recovery  of  its  value. 

Sufficiency  of  Evidence  to  Prove  Setting  of  Fire  which  caused  Damage. — 
Held^  further,  that  the  evidence  was  sufiicient  to  justify  the  finding  that 
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the  defendant's  locomotive  set  the  fire  which,  by  itself  or  in  connection 
with  another  fire  set  about  the  same  time,  destroyed  plaintifiTs  property. 

Appeal  from  Mille  Lacs  county  district  court. 
George  H.  Jieynokls,  for  appellant. 
Bruckart  dt  Brotoer,  for  respondent. 

Collins,  J. — The  evidence  in  this  case  conclusively  estab- 
lished that  hay  and  ties  claimed  by  plaintiff  as  his  property 
were  destroyed  by  fire  about  October  6, 1889.  The 
fire  had  been  raging  for  several  days.  The  ties 
had  been  piled  up  for  delivery  to  defendant  company  on  its 
right  of  way,  and  were  there  destroyed,  while  the  hay  was  in 
stacks  upon  a  meadow  not  far  distant.  It  was  shown  that 
some  days  before,  about  October  1st,  a  small  fire  was  seen  to 
break  out  on  defendant's  right  of  way,  north  of  and  close  to 
the  track,  immediately  after  a  freight  train  which  had  parted 
in  two  was  coupled  up  at  that  point,  and  had  proceeded  on 
its  way.  The  witness  who  first  saw  the  fire  was  walking  along 
the  track  behind  the  train,  and,  when  he  passed  (about  15 
minutes  after  the  train  started  up),  the  fire  was  burning 
briskly,  and  running  in  a  northerly  direction.  This  witness 
saw  the  fire  the  next  day,  and  it  had  then  burned  over  quite 
an  area.  Another  witness  saw  the  fire  about  half  an  hour 
after  it  broke  out,  and,  for  several  days  afterwards,  until  it 
had  reached  the  plaintiff's  ties ;  was  engaged  with  him  in  an 
effort  to  put  it  out.  That  this  fire  was  not  kept  under  obser- 
vation during  all  of  each  of  the  nights  which  intervened 
between  the  day  it  was  first  seen  and  that  on  which  the  hay 
and  ties  were  destroyed  would  not  of  itself  prevent  a  recovery, 
if  the  testimony  as  to  the  manner  and  direction  in  which  it 
seems  to  have  burned  was  sufficient  to  satisfy  the  jury  that, 
although  left  at  times  in  the  hope  that  it  had  been  extin- 
guished, it  again  broke  out  and  resumed  its  way.  And  it 
evidently  was  sufficient. 

Taking  the  evidence  as  a  whole,  it  fairly  established  that 
the  fire  which  was  seen  soon  after  the  train  passed,  in  close 
proximity  to  the  track,  and  on  the  north  side  of  it,  spread 
in  a  northerly  direction,  and  that  the  property  in  question 
was  burned  by  it,  unless  the  testimony  of  the  two  witnesses 
referred  to  and  of  other  persons  was  completely  rebutted  and 
overthrown  by  that  of  the  witness  Dean  as  to  another  fire, 
which  in  no  manner  was  shown  to  have  been  caused  by  de- 
fendant. He  stated  that,  about  October  1st,  he  went  with 
some  men  in  defendant's  employ  to  fight  a  fire  near  which 
plaintiff's  ties  were  burned,  and  found  it  burning  on  the  south 
side  of  the  track.  The  witness  staved  there  until  the  fire 
crossed  the  track  to  the  north  side, — that  on  which  plaintiff's 
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hay  was  stacked  and  ties  piled.  As  before  stated,  defendant 
was  not  shown  to  be  responsible  for  this  fire ;  so  that,  if  the 
plaintiff's  loss  was  solely  the  result  of  this  fire,  defendant  was 
not  liable. 

We  do  not  agree  with  counsel  for  defendant  that  the  con- 
clusion from  the  testimony  is  irresistible  that  the  fire  which 
was  seen  immediately  after  the  train  passed  was  samciencj  of 
that  which  crossed  the  track  from  the  south  to  the  evideiieeto 
north  side.  If  both  of  these  witnesses  were  to  be  v^^^  canseof 
believed,  the  fires  were  wholly  separate,— one  orig-  '"J"**^^- 
inating  south,  the  other  north,  of  the  track ;  possibly  about 
the  same  time,  for  it  was  a  very  dry  and  windy  season  of  the 
year.  We  are  of  the  opinion  that,  while  the  proof  was  not 
very  convincing,  it  was  quite  sufficient  to  justify  the  jury  in 
concluding  that  defendant's  locomotive  set  the  fire  which,  by 
itself  or  in  connection  with  the  other  fire  shown  to  have  been 
started  in  that  vicinity  about  that  time,  burned  the  hay  and 
ties,  especially  in  the  absence  of  any  testimony  to  the  contrary. 
It  was  of  the  same  character  and  fully  as  convincing  as  that 
considered  sufficient  in  Hoffman  v.  Railway  Co.,  40  Minn.  60. 

The  court  was  requested  by  counsel  for  defendant  to  in- 
struct, in  substance,  that  if  there  were  two  fires, — one  starting 
on  the  south  side  of  the  track,  with  which  the  de- 
fendant was  in  no  way  connected,  and  one  starting  °*  ^^^  ^"*' 
on  the  north  side,  with  which  the  company  had  been  con- 
nected, —both  running  in  a  northerly  direction,  towards  the 
same  place,  at  about  the  same  time,  the  verdict  should  be  for 
defendant.  The  court  properly  refused  to  so  instruct.  Both 
fires  might  start  in  the  manner  stated,  both  run  in  a  northerly 
direction,  towards  the  same  place,  about  the  same  time,  and 
yet  wholly  distinct  and  separate ;  one  doing  damage  to  plaint- 
iff's property,  the  other  having  no  part  in  the  damage.  The 
point  argued  by  counsel  in  their  brief  as  to  this  refusal  was 
not  raised  by  the  request. 

By  the  sixth  assignment  of  error,  counsel  for  defendant  call 
attention  to  a  part  of  the  charge  as  to  the  liability  of  one  party, 
to  whom  negligence  in  setting  one  fire  has  been 
traced,  where  two  have  met,  mingled,  and  then  erauuuiiity' 
destroyed  property.     The  instruction  complained  oraeonrnrreut 
of  was  really  more  favorable  to  their  client  than  it  dertruction  of 
should  have  been.     If  two  fires  have  been  set,  the  ^i^(^^^l^ 
origin  of  one  or  both  of  which  can  be  traced  to  the 
negligence  of  a  party  or  parties,  either  or  both  of  these  pfirties 
can  be  held  responsible  for  resulting  damages  in  case  the  fires 
mingle.    All  of  the  legal  consequences  of  being  joint  wrong- 
doers must  follow,  one  being  that  each  is  liable  to  the  full 
extent  of  the  damages  growing  out  of  the  wrongful  acts;   or, 
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as  it  is  sometimes  said,  where  the  injury  is  the  result  of  two 
concurring  causes,  one  party  is  not  exempt  from  full  liability^ 
although  another  party  is  equally  culpable. 

In  the  fifth  subdivision  of  their  brief,  counsel  for  appellant 
contend  that  there  was  no  competent  evidence  as  to  respond- 
ent's ownership  of  the  hay,  for  the  value  of  which 
Proof  of  title,  the  verdict  was  rendered.  It  was  not  necessary 
for  the  respondent  to  show  paper  title  to  the  land 
on  which  the  grass  was  cut  from  which  the  hay  was  made. 
He  cut  grass,  and  made  60  tons  of  hay,  all  of  which  was 
burned.  He  was  in  actual  possession,  under  claim  of  title,  of 
the  land  from  which  he  obtained  45  tons  thereof,  according  to 
his  own  estimate.  As  to  this  amount,  at  least,  he  made  a 
prima-facie  case  for  recovery,  and  appellant  made  no  attempt  to 
rebut  it.  Evidently,  he  was  allowed  by  the  jury  the  value  of 
45  tons  of  hay,  and  no  more ;  the  balance  of  the  verdict  being 
for  the  value  of  the  ties  and  for  interest.    Judgment  affirmed. 

Buck,  J.,  absent,  sick,  took  no  part. 

Proximate  and  Remote  cause  of  Fires  started  by  Railway  Locomotives. — 
See  Jacksonville,  Tampa  &  Key  West  R.  Co.  v.  Peninsular  Land  Transporta- 
tion &  Manufacturing  Co.  (Fla.),  49  Am.  &  £ng.  R.  Cas.  603,  and  note  668; 
Penuiiylvania  Co.  v,  VVliitlock,  22  Am.  &  £ng.  R.  Chs.  629,  and  note,  637. 

Duty  of  Railroad  Company  to  Keep  its  Right  of  Way  Free  from  Combus- 
tible Matter — Duty  as  to  Public  Street  Occupiad  hy  Company, — In  Lake 
Erie  &  W.  R.  Co.  «.  Middlecoff,  150  III.  27,  it  was  held  that  so  much  of  a 
public  street  as  is  used  and  occupied  by  a  railway  company  constitutes  its 
right  of  way  within  a  statute  requiring  railroad  companies  to  keep  their 
rights  of  way  free  from  dead  grass,  dried  weeds,  and  other  dangerous 
and  combustible  material. 

Duty  08  to  Cotton  Placed  on  Platform  near  Trach  for  Transportation, — 
In  Trlbette  v,  Illinois  Cent.  R.  Co.,  71  Miss.  212,  it  was  held  that  the  rule 
which  requires  a  railroad  company  to  provide  against  danger  of  fire  to  adja- 
cent property  by  removing  combustible  or  inflammable  material  from  its 
tracks  or  right  of  way,  does  not  apply  where  the  danger  arises  from  cotton 
stored  in  the  usual  way  on  its  platform  near  its  tracks,  and  which  it  is  un- 
der a  duty  to  receive. 

Liability  of  Railroad  Companies  for  Loss  by  Fires  Communicated  from 
Right  of  Way  by  Combustible  IMatter  Thereon — Liability  for  Neglect  of 
Duty. — In  St.  Johns  &  H.  R.  Co.  v.  Ransom,  33  Fla.  406,  it  was  held 
that  where  the  accumulation  of  combustible  matter  permitted  by 
a  railroad  company  to  remain  upon  its  road-bed  and  right  of 
way  is  of  such  character  as  to  render  the  small  sparks  that  inevitably 
escape  from  its  locomotives,  despite  the  most  careful  use  of  the  best- 
known  and  most  approved  appliances  in  common  use  for  the  arrest  of 
sparks,  themselves  a  source  of  danger  and  a  constant  menace  to  the  adja- 
cent property  of  others,  then  it  is  such  company's  duty  to  remove  such 
matter,  and  keep  its  road-bed  and  right  of  way  free  thereof,  and  it  is  liable 
for  its  neglect  of  such  duty  when  it  results  in  damage  to  others.  The 
court  said:  '*  The  weight  of  the  authorities  agree  that,  while  it  is  not  neg- 
ligence per  M  in  a  railroad  company  to  allow  combustible  matter  to  accu> 
mulate  or  remain  upon  its  right  of  way,  still  it  may  become  negligence,  when 
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taken  in  connection  with  other  circumstances  that  render  its  presence  there 
a  cause  of  damage  to  others;  and  the  facta  of  this  case  illustrate  the  prin- 
ciple of  the  rule.  The  proof  is  that  the  plaintiJS^s  adjacent  woodland  had 
not  been  burned  over  for  many  years,  and  that  consequently  there  was  a 
large  accumulation  of  leaves  and  decaying  vegetable  mould  thereon  that 
was  highly  combustible  in  dry  seasons,  and  that  it  would  quickly  com- 
municate a  fire  started  herein  near  the  defendant's  road-bed  to  hvv  im- 
proved premises.  To  this  condition  of  affairs  she  repeatedly  called  the 
company's  attention.  Under  these  circumstances,  owing  to  the  apparent 
damage  that  would  result  to  the  plaintiff's  premises  in  the  event  of  a  iire 
anywhere  along  the  defendant's  abutting  roadway,  it  became  the  defend- 
ant's duty  to  render  the  chance  escape  there  of  fire  from  its  engines  less 
hazardous  by  a  removal  of  the  fire-feeding  debris  along  its  line;  and,  under 
the  circumstances  here,  it  was  negligence  on  its  part  in  putting  it  there, 
and  in  allowing  it  to  remain  until  such  debris  became,  within  itself,  the 
fruitful  source  of  the  plaintiff's  injury.  In  Jacksonville,  T.  &  K.  W.  Ky 
Co.  0.  Peninsular  Land,  T.  &  M.  Co.,  27  Fla.  1.  157,  49  Am.  &  Eng.  R. 
Cas.  603,  we  held  that  *  the  degree  of  care  required  to  be  used  in  any  given 
case  to  avoid  the  imputation  of  negligence  must  be  according  to  the  cir- 
cumstances or  in  proportion  to  the  danger, — such  care  as  is  ordinarily 
sufiScient,  under  similar  circumstances,  to  avoid  danger  and  to  secure  safety.' 
While  it  may  not  be  negligence  in  the  defendant  to  permit  accumulations 
of  combustible  matter  along  its  right  of  way  at  points  where  a  fire  ignited 
therein  by  a  chance  spark  from  its  engines  would  produce  no  injury  to  the 
neighboring  property  of  others,  yet,  when  its  road  passes  near  to  the  prop- 
erty of  others  that  is  so  situated  as  to  be  patently  exposed  to  damage  by  fire 
started  on  or  near  its  right  of  way,  it  becomes  its  duty  to  lessen  the  hazard 
there  of  a  fire  from  its  agencies  by  keeping  its  right  of  way  clear  of  fire- 
breeding  accumulations ;  and,  in  the  event  of  damage  resulting  from  its 
neglect  of  this  duty,  it  is  responsible  therefor.  The  accumulations  of  com- 
bustible debris,  testified  to  in  this  case  on  the  defendant's  right  of  way, 
were  such  that  the  small  sparks  that,  the  defendant's  witnesses  themselves 
testified,  inevitably  escaped  from  locomotives,  notwithstanding  the  most 
skilful  use  of  the  best-known  appliances  for  their  prevention,  became  a 
source  of  danger  and  a  constant  menace  to  the  plaintiff  s  property;  and, 
under  the  circumstances,  it  was  the  defendant's  duty  to  guard  against  that 
danger  by  removing  the  accumulated  debris  that  was  the  cause  of  it.  The 
small  sparks  that  inevitably  escape  from  an  engine  when  they  fall  upon 
ground  clear  of  combustible  matter  will  not  ordinarily  be  productive  of  mis- 
chief, but  the  same  sparks  deposited  among  dry  grass  and  leaves  become  as 
effectual  an  origin  of  conflagration  as  the  larger  cinders  escaping  from  defect 
ive  appliances.  Perry  «.  Railroad  Co.,  50  Cal.  578;  Troxler©.  Railroad  Co., 
74  N.  C.  377 ;  2  Ror.  R.  R.  791,  792 ;  Longabaugh  v.  Railroad  Co.,  9  Nev.  271 ; 
Salmon  v.  Railroad  Co.,  88  N.  J.  Law,  5;  Railroad  Co.  v.  Mills,  42  III.  407; 
Railway  Co.  9.  Rogers,  76  Ya.  443,  8  Am.  &  Eng.  R.  Cas.  710;  Earsen  v. 
Railroad  Co.,  29  Minn.  12,  7  Am.  &  Eng.  R.  Cas.  501;  Jones  v.  Railroad 
Co.,  59  Mich.  437,  25  Am.  &  Eng.  R.  Cas.  482;  Railroad  Co.  v.  Medley,  75 
Va.  499,  7  Am.  &  Eng.  R,  Cas.  498;  Kellogg  v.  Railroad  Co.,  26  Wis.  223  ; 
Railroad  Co.  v.  Overman,  110  Ind.  538,  29  Am.  &  Eng.  R.  Cas.  161;  Rail- 
road Co.  V.  Westover,  4  Neb.  268 ;  Railroad  Co. «.  Salmon,  39  N.  J.  Law, 
299;  Gibbons  v.  Railroad  Co.,  66  Wis.  161,  25  Am.  &  Eng.  R.  Cas.  479, 
Kesee  t.  Railroad  Co.,  30  Iowa,  78." 

Damage  by  Fire  to  Land  Separated  from  Track  by  Land  of  Other  Peraon, — 
In  Black  v.  Aberdeen  &  W.  E.  R.  Co.  (No.  Car.,  Dec.  4, 1894),  20  S,  E. 
Rep.  713,  it  was  held  that  if  a  railroad  company  permits  dead  grass  and 
straw,  dried-up  leaves,  and  an  accumulation  of  combustible  matter  to  ex- 
ist on  its  right  of  way,  so  near  the  track  as  to  collect  fire  from  passing  en- 
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gioes,  and  it  does  collect  fire  from  an  engine,  and  the  fire  spread  across 
the  lands  of  the  right  of  way  and  across  the  Ivnds  of  an- 
other person  to  that  of  a  person  seeking  compensation  for  loss 
sustained  thereby  the  latter  may  recover  the  amount  of  his  loss  from 
the  company.  The  court  said:  *'The  control  which  railroad  companies 
have  over  the  land  covered  by  their  rights  of  way  is  given  to  them  that 
they  may  properly  perform  their  quani  public  duties.  They  have  the  au- 
thoriry  to  keep  the  land  thus  subjected  to  their  use  in  such  condition  that 
their  use  of  it  will  not  endanger  the  property  of  others.  Having  this  au- 
I  hority,  they  must  exercise  it,  or  else  pay  for  such  damage  as  comes  to  one 
win>,  himself  being  free  from  fault,  su&ers  injury  from  a  neglect  to  keep 
it  in  the  required  condition." 

Degree  of  Care  Required. — In  St.  John's  &  H.  R.  Co.  v.  Ransom,  33  Fla. 
406, it  was  held  that  while  it  is  not  negligence  jter  se  in  a  railroad  company 
to  allow  combustible  matter  to  accumulate  or  remain  upon  its  road-bed  and 
right  of  way,  yet  it  may  become  negligence  when  taken  in  connection  with 
other  circum^itances  that  render  its  presence  there  a  cause  of  damage  to 
others.  Where  it  is  Apparent  that  damage  would  result  to  the  adjacent 
property  of  others  in  the  event  of  a  fire  started  anywhere  along  a  railroad 
company^s  abutting  road-bed,  then  it  beeomes  such  company^s  duty  to  ren- 
der the  chance  escape  there  of  fire  from  its  engines  less  hazardous  by  keep- 
ing its  road-bed  and  right  of  way  clear  of  tire- feeding  debris.  It  was  also 
held,  that  the  principle  of  the  rule  that  ^*the  degree  of  care  required  to  l^e 
used  in  any  given  case  to  avoid  the  imputation  of  negligence  must  be 
according  to  the  circumstances,  or  in  proportion  to  the  danger — such  care 
as  is  ordinarily  sufficient,  under  similar  circumstances,  to  avoid  danger  and 
to  secure  safety,'^  was  applicable  to  the  duty  of  a  railroad  company  in 
keeping  its  right  of  way  free  of  combustible  matter. 

Exercise  of  Dtie  Care  hy  Servants  of  Gompatiy. — In  Gulf,  C.  &  S.  F.  R.  Co. 
«.  Cusenberry,  86  Tex.  533,  it  was  held  that  a  railroad  company  which  per- 
mits grass,  weeds,  or  other  combustible  material  to  accumulate  upon  its 
right  of  way  is  not  guilty  of  negligence  per  se^  and  if,  in  the  work  of  clear- 
ing the  right  of  way,  an  employ^  acts  in  a  prudent  and  careful  manner  in 
starting  a  fire,  no  liability  will  attach  to  the  company,  notwithstanding  it 
is  negligent  in  allowing  the  grass  to  accumulate. 

Fires  Set  by  fjoborers  in  Employ  of  Company. — ^In  St.  John's  &  H.  R.  Co. 
«.  Shalley,  33  Fla.  397.  it  was  held  that  where  common  laborers  are  em- 
ployed and  paid  directly  by  a  railroad  company  for  the  work  of  grading  its 
road-bed,  such  work  being  taken  in  sections  and  paid  for  by  the  cubic 
yard,  and  such  laborers  are  subject  to  the  direction  of  the  company's  chief 
engineer  or  of  its  foreman  in  the  mode  and  manner  of  doing  the  work, 
their  pay  depending  upon  the  work  being  done  according  to  directions, 
and  they  being  subject  to  discharge  when  the  work  is  delayed  or  imper- 
fectly done,  they  are  not  independent  contractors,  but  are  the  servants  of 
the  railroad  company  employing  them,  and  such  company  is  liable  for  the 
damage  resulting  to  the  property  of  a  third  person  from  fire  negligently 
started  by  such  laborers  in  the  performance  of  the  company's  work. 

Negligent  Failure  to  Burn  Off  Fire-guard  as  Required  hy  Statute.  —  In 
Union  Pac.  R.  Co.  «.  Gilland  (Wyo.,  Dec.  1,  1893),  34  Pac.  Rep.  953,  it 
was  held  that  under  Rev.  St.,  §§  1947,  1949,  as  amended  by  Laws  1890- 
1891,  and  which  makes  it  the  duty  (Section  1947)  of  every  railway  com- 
pany operating  a  line  of  railway  within  the  state  to  burn,  between  the  1st 
of  September  and  the  1st  day  of  November  in  each  and  every  year,  as  a  fire- 
guard, all  grass  and  vegetation  growing  upon  its  right  of  way  for  a  distance 
not  exceeding  200  feet  on  both  sides  of  its  road-bed,  in  such  manner  as  to 
destroy  the  same,  and  prevent  fires  spreading  therefrom  to  adjacent  lands; 
and  provides  (section  1949)  that  every  such  railroad  compsny  ** shall  be 
liable  for  all  damage  by  fire  that  is  set  out,  resulting  or  caused  by  operating 


TOL.  61]  FIRES.  616 

any  such  line  of  road  or  any  part  thereof,  when  such  railroad  company  has 
failed  to  burn  a  fire-guard,  as  provided  in  section  1947,"  no  liability  is 
imposed  on  a  railway  company  for  a  fire  occurring  October  21st  in  a  certain 
year,  from  failure  to  burn  off  a  fire-guard,  since  the  conipauy  had  the  uu- 
•questioned  right  under  the  statute  to  delay  burning  oS.  its  right  of  way 
uutil  the  thirty-first  day  of  October. 

ProvtJice  of  Court  and  Jury  us  to  Negligence  in  Removing  Comhuitible  Matter 
from  Right  of  TF^^cy.— In  Union  Pac.  U.  Co.  t>.  Gilland  (Wyo.,  Dec.  1,  1893), 
34  Pac.  Rep.  958,  it  was  held  that  while  it  is  a  well-settled  doctrine  that  a 
railroad  company  must  keep  its  right  of  way  reasonably  clear  of  dangerous 
combustible  matter,  and  that  if  a  tire  occurs  in  consequence  of  a  negligent 
failure  to  do  so,  and  loss  thereby  happens  to  another,  the  company  will  be 
liable  therefor,  yet  it  is  equally  as  well  and  as  correctly  settled  that  the  negli- 
gence of  the  company  in  failing  to  remove  such  dangerous  combustible 
matter  is  always  a  question  for  the  jury  and  not  for  the  courts.  Citing 
Railroad  Co.  ©."Stout,  17  Wall,  657;  Jones  c.  Railroad  Co.,  69  Mich.,  437, 
25  Am.  &  Eng.  R.  Cas.  482;  Eesee  v.  Railroad  Co.,  30  Iowa,  78;  Gibbons 
«.  Railroad  Co.,  58  Wis.  835,  13  Am.  &  Eng.  R.  Cas.  469;  Railroad  Co.  v. 
Butts,  7  Kan.  808;  White  t?.  Railroad  Co.,  81  Kan.  280,  13  Am.  &  Eng.  R. 
Cas.  473;  Railroad  Co.  v.  Mills,  42  III.  408;  Railroad  Co.  v,  Shanefelt,  47 
III.  497;  Railway  Co.  f>.  Medaris,  64  Tex.  94,  29  Am.  &  Eng.  R.  Cas.  159; 
Perry  v.  Railroad  Co.,  50  Cal.  578;  Ii*iilroad  Co.  v,  Westover,  4  Neb.  268; 
Kellogg  V,  Railroad  Co.,  26  Wis.  223;  liailroad  Co.  v.  Medley,  75  V«.  499, 
7  Am. «&  Eng. R.  Cas.  493;  Pierce,  H,  R.  p.  434;  lied f.  R.  R.  472;  IThomp. 
Neg.  162;  2  Thomp,  Neg.  1235-1239;  Railroad  Co.  v.  Van  Steinburg,  17 
Mich.  118-124;  Railroad  Co.  v,  Ives,  144  U.  S.  408,  55  Am.  &  Eng.  R.  Cas. 
159;  Wines  u.  liailway  Co.  9  Utah,  228;  Leak  v.  Railway  Co.,  9  Utah,  246; 
,Van  Ostrund  p.  Railroad  Co.,  19  N.  Y.  Supp.  621. 

Negligence  of  Municipality  in  Alloicing  Accumulation  of  Grass  and  Weeds  in 
Street  as  Affecting  Liability  of  Company  Using  Street  as  Right  of  Way.  —  In 
Lake  Erie  &  W.  R.  Co.  v.  Middlecoff,  150  111.  27,  it  was  held  that  if  the  neg- 
ligence of  a  municipality  in  allowing  grass  and  weeds  to  accumulate  in  a 
street  through  which  a  railway  passes  is  not  of  such  a  character  as  to  render 
it  liable  for  the  destructi(m  of  adjacent  property  by  a  fire  escaping  from 
railway  engines,  the  alleged  negligence  of  the  municipality  will  not  lessen 
the  liability  of  the  railway  company  for  setting  fire  to  grass  and  weeds 
whereby  the  fire  is  communicated  and  injures  adjoining  property. 

Sufficiency  of  Evidence  to  Warrant  Recovery  —  Failure  to  Fix  Specific  Fire 
Causing  Injury, — In  Megow  v.  Chicago,  M.  &  St.  P.  R.  Co.,  86  Wis.  466, 
which  was  an  action  for  injury  by  a  fire  alleged  to  have  been  set  by  the 
locomotive  of  a  railroad  company,  it  was  held  that  a  nonsuit  was  properly 
granted  upon  evidence  which  left  it  a  matter  of  conjecture  whether  the  in- 
jury was  caused  by  the  original  fire  started  by  the  company  12  miles  distant 
or  bv  bark  fire«  started  to  prevent  its  spread. 

What  Constitutes  Negligence  —  Allowing  Accumulation  of  Cotton  for 
Shipment  —  Failure  to  Provide  Protection  Against  Fire. —  h\  Tribette  v, 
Illinois  Cent.  li.  Co.,  71  Miss.  212,  which  was  an  action  against  a  railroad 
company  to  recover  for  loss  of  cotton  alleged  to  have  been  set  on  fire  by 
one  of  two  locomotives,  it  was  held  that  the  fact  that  the  defendant  allowed 
168  bales  of  cotton  to  remain  on  its  platform  on  Sunday  did  not  constitute 
negligence,  where  it  appeared  such  an  accumulation  at  that  season  was  not 
unusual,  and  that  about  half  the  quantity  had  been  delivered  the  day 
previous  for  shipment.  It  was  further  held  that  the  company  was  not 
chargeable  with  neglij^cnce  because  failinpr  to  provide  tarpnulin  for  the 
cotton  or  special  appliances  for  extinguishing  fires,  although  the  season 
was  an  unprecedented  dry  one,  where  it  appeared  that  it  simply  followed 
the  usual  custom  of  the  locality,  which  was  well  known  to  its  customers, 
and  that  such  precautions  had  not  theretofore  been  thought  necessary. 
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Bbukt 

V. 

Detroit,  Lansing  &  Northern  B.  Co. 

(Michigan  Supreme  Court^  March  5,  1895.) 

Erection  of  Wooden  Building  near  Raiiroad  Track  as  Constituting  Neg- 
ligence!— The  erection  or  mainteiiatice  of  a  wooden  building  iu  close  prox- 
imity to  a  railroad  irnck  does  not  constitute  negligence  yer  Be. 

Assumption  of  Special  Risk  by  Erection  of  Wooden  Building  In  Prox- 
imity to  Raiiroad  Tracks — Where  such  a  building  has  been  erected  near  a 
railroad  track,  the  owner  is  held  to  a  knowledge  of  the  risk  incident  there- 
to, and  if  there  is  special  risk  arising  from  no  want  of  proper  equipment  of 
the  engines  of  the  railroad  company,  and  the  engines  are  properly  managed, 
the  risk  will  not  be  chargeable  to  the  company,  but  is  an  incident  to  the 
situation,  and  for  a  loss  by  fire  under  such  circumstances  there  can  be  no 
recovery. 

Duty  of  Owner  of  Building  Erected  in  Proximity  to  Railroad  Track  to 
Guard  Against  Fire — Preclusion  of  Recovery  by  Non- performance  of  Duty. 
— Where  a  wooden  building  has  been  erected  iu  close  proximity  to  a  raiU 
road  track  it  is  the  duty  of  the  owner  to  keep  the  premises  free  from 
combustible  matter,  and  if  a  fire  takes  place  by  reason  of  his  non-perform- 
ance of  this  duty  he  cannot  recover. 

Same^—Failure  of  the  owner  to  take  all  reasonable  precautions  against 
fire,  in  view  of  the  proximity  of  his  building  to  the  railroad  track,  will  pre- 
clude a  recovery  for  a  loss  occasioned  by  such  neglect. 

What  Constitutes  Contributory  Negligence— Absence  of  Owner  with 
Knowledge  of  Dangerous  Condition  of  Premisesi  because  of  Acts  of  Com- 
pany's Servants,  and  Failure  to  Take  Measures  to  Protect  Same — Knowledge 
of  Danger  by  Companyt — The  railroad  company,  by  consent  of  the  owner  of 
the  premises,  removed  an  old  platform,  placed  the  material  taken  therefrom 
in  a  ravine  lying  between  the  building  and  the  railroad  track  and  covered 
it  with  sawdust  and  dirt.  On  the  attention  of  the  company's  servants  being 
called  by  the  owner  to  the  fact  that  they  were  constructing  a  fire-trap^ 
promises  were  made  to  obviate  the  danger.  Subsequently,  and  with  knowl- 
edge of  the  danger,  the  owner  left  town  and  did  not  notify  the  company  or 
take  measures  to  protect  his  property,  and  in  his  absence  the  fire  occurred. 
Heldy  that  his  right  of  recovery  was  not  defeated,  since  he  had  the  right  to 
presume  that  the  company  would  take  measures  to  put  the  premises  in  a 
safe  condition,  and,  moreover,  he  had  no  reason  to  expect  that  it  would 
operate  its  engines  with  less  care  during  his  absence  than  at  any  other  time. 

Error  to  Monicalm  county  circuit  court. 
Smiley,  Smith  cfe  Stevens,  for  appellant. 
Fitzgerald  &  Barry  {Francis  A.  Stace^  of  counsel),  for  ap- 
pellee. 
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Long,  J. — This  action  is  brought  to  recover  the  value  of  a 
plaiiing-mill  and  machinery  situate  therein,  which  was  de- 
stroyed by  fire,  originating,  it  is  claimed,  from  the 
eugines  of  the  defendant  in  operating  its  train  upon 
its  tracks  opposite  the  mill  property,  April  20,  1892.  The 
plaintiff  recovered  verdict  and  judgment  for  $4600.  The  evi- 
dence showed  that  the  railroad  was  first  constructed. 

The  defendant  asked  the  court  to  instruct  the  jury  that 
"  the  undisputed  evidence  shows  that  the  railroad  was  con- 
structed first,  and  the  mill  afterwards ;  that  it  was  Wooden  utraet- 
a  wooden  building,  except  that  the  roof  was  covered  ure  near  rail- 
with  iron  ;  that  by  reason  of  its  close  proximity  to  "^'^  track- 
the  defendant's  tracks  it  was  dangerous,  and  liable  ''•*"»•■*•• 
to  take  fire  from  engines  upon  defendant's  tracks  ;  that  in  so 
constructing  or  maintaining  his  mill  the  plaintiff  was  guilty  of 
negligence,  and  cannot  recover."     It  is  contended  by  this 
request  that  it  is  negligence  per  se  to  build  or  maintain  a 
wooden  building  near  a  railroad  track. 

Counsel  cite,  in  support  of  their  claim,  Kendrick  v,  Towle, 
60  Mich.  363,  25  Am.  &  Eng.  R.  Cas.  473.  In  that  case  the 
mill  was  built  prior  to  the  time  the  railroad  was  constructed 
there ;  and  it  was  held  that  the  defendant  had  the  right  to 
build  a  railroad  track,  and  conduct  business  thereon  by  run- 
ning trains  within  30  or  40  feet  of  the  plaintiff's  mill ;  that  it 
was  a  lawful,  but  a  hazardous,  business ;  and  the  care  and 
caution  of  the  owner  of  the  railroad  must  be  commensurate 
withy  and  in  proportion  to,  the  risk  assumed. 

In  the  present  case  the  court  charged  the  jury  as  to  the 
degree  of  care  the  plaintiff  must  exercise  as  follows :  "  The 
plaintiff  or  his  grantors  having  erected  the  mill  in  close  prox- 
imity to  the  railroad  track,  *  *  *  he  must  be  held  to  nave 
known  of  the  risk  incident  thereto ;  and,  if  there  was  a  special 
risk,  arising  from  no  want  of  care  in  the  proper  equipment 
and  management  of  the  engine  in  question,  that  risk  is  not 
chargeable  to  the  railroad,  but  is  an  incident  to  the  situation, 
and  the  plaintiff  cannot  recover." 

The  court  state<l  further :  "  The  plaintiff  having  established 
himself  along  the  line  of  the  defendant's  right  of  way,  and  in 
close  proximity  to  its  track,  where  its  locomotives  would  be 
expected  to  run,  assumed  all  risk  incident  thereto  ;  and,  if 
this  fire  occurred  from  no  want  of  care  in  the  proper  equip- 
ment and  management  of  its  engines  and  trains,  then  such  fire 
is  not  chargeable  to  the  defendant^  and  the  plaintiff  cannot 


recover." 


And  again,  the  court  said  :  "  The  plaintiff  or  his  grantors 
having  erected  his  mill  adjacent  to  the  right  of  way  of  the  de- 
fendant, where  the  same  was  thus  exposed  to  all  risks  inci- 
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dent  to  the  use  of  engines  near  said  premises,  the  obligation 
of  care  to  preTent  fire  from  such  engines  of  the  defendant 
from  burning  tbe  mill  of  the  plaintiff,  by  reason  of  catching 
in  any  combustible  matter  about  such  mill  and  upon  the 
premises  of  the  plaintiff  in  near  proximity  to  such  track,  rested 
upon  the  plaintiff.  And  if  the  jury  find  that  such  fire  was 
communicated  to  the  mill  by  reason  of  the  neglect  of  the 
plaintiff  to  comply  with  such  obligation,  the  plaintiff  would 
then  be  guilty  of  contributory  negligence,  and  cannot  re- 
cover." 

And  again,  the  court  said  :  *^  The  railroad  had  a  perfect 
right  to  run  and  operate  its  trains  in  front  of  the  plaintiff's 
mill,  and  was  not  guilty  of  negligence  in  so  doing,  and  by  law 
is  not  made  liable  for  fires  set  in  so  doing,  provided  its  en- 
gines, machinery,  smoke-stack,  and  fire-boxes  were  in  good 
order,  and  properly  managed.  *  *  «  The  law  does  not 
make  the  company  an  insurer  that  its  engine  will  not  set  fire. 
If  the  machinery  of  its  engines,  their  smoke-stack  and  fire- 
boxes, are  in  good  order,  and  properly  managed,  that  is  all 
that  is  required,  so  far  as  the  engines  are  concerned,  tc  exempt 
tbe  company  from  liability." 

The  court  then  stated  to  the  jury  that  tbe  charge  thus  far 
given  had  reference  almost  entirely  to  the  rights  and  liabilities 
of.  the  defendant  under  the  statute,  but  that  the  statute  was 
not  intended  to  relieve  a  railroad  company  from  its  common- 
law  liability  for  acts  of  negligence,  and  that,  when  the  act 
originated  from  either  of  tlie  causes  mentioned  in  the  statute, 
the  burden  is  cast  upon  the  railroad  company  to  show  it  is 
free  from  negligence  ;  and  therefore  :  "  It  was  the  duty  of  the 
defendant  to  keep  its  track  and  grounds  reasonably  clear  of 
combustible  material ;  and,  if  the  jury  find  that  defendant 
negligently  allowed  combustible  mateiials  to  be  and  remain 
upon  its  own  grounds,  and  if,  in  consequence  thereof,  fire 
emanating  from  a  locomotive  engine  ignited  such  combustible 
material,  and  tbe  fire  thus  ignited  spread  to  plaintiffs  grounds 
and  destroyed  his  mill,  then  defendant  is  in  that  case  liable 
for  all  damage  so  incurred ;  and  it  is  in  that  case  no  defense 
that  the  engine,  its  machinery,  smoke-stack,  and  fire-box  were 
in  good  order,  and  properly  managed.  *  *  »  If  the  jury 
find  that  the  fire  in  question  originated  from  the  engine  num- 
ber six,  but  that  this  engine,  its  machinery,  smoke-stack,  and 
fire-box  were  in  good  order  and  properly  managed,  that  all 
reasonable  precautions  had  been  taken  by  the  railroad  com- 
pany to  prevent  the  origin  of  such  tire,  and  that  proper  effort 
were  made  to  extinguish  the  same  when  the  existence  of  the 
fire  was  communicated  to  any  of  the  oflicers  of  the  com- 
pany, the  defendant  is  not  liable,  and  the  plaintiff  cannot 
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recover  in  this  action.  *  *  *  The  law  does  not  make  the 
company  an  insurer  that  its  right  of  way  shall  be  kept  so 
clean  that  fire  cannot  take  upon  it.  All  that  it  requires  in 
regard  to  its  right  of  way  is  that  reasonable  precautions  shall 
be  taken  to  prevent  fires  from  originating  upon  it." 

This  charge,  as  given,  stated  the  case  under  the  law  as  fairly 
as  the  defendant  was  entitled  to  ;  and  there  is  no  statement  in 
Kendrick  v.  Towle  which  would  have  warranted  the  court  in 
giving  defendant's  request  to  charge. 

The  same  claim  was  made  in  Alpern  v,  Churchill,  53  Mich. 
607.  There  the  plaintiff  erected  her  house  after  the  mill  was 
put  up  which  caused  the  fire  that  destroyed  her  house.  The 
contributory  negligence  claimed  was  that  the  plaintiff  erected 
her  building  within  a  hundred  yards  or  so  of  defendant's  mill 
after  this  dangerous  burner  had  been  put  up,  and  did  not 
cover  it  with  metallic  roof.  It  was  said  :  "  She  was  dealing 
with  her  own  property  in  a  customary  and  perfectly  lawful 
way,  interfering  with  no  one  else,  and  neglecting  no  duty." 

In  the  present  case  the  plaintiff's  mill  was  erected  upon  his 
own  land.     He  took  the  precaution  to  put  on  a  metallic  roof, 
for  the  purpose  of  guarding  against  fires  of  this 
character.     It  cannot  be  said  to  be  negligence  per  AsramptioB  of 
86  to  erect  such  a  building  in  close  proximity  to  the   »pw'«i  ri«k. 
railroad  track;  but,  as  said  by  the  court  below, 
the  plaintiff  having  erected  it  there,  knowing  the  circumstances, 
he  must  be  held  to  have  known  the  risk  incident  thereto,  and, 
if  there  was  a  special  risk,  arising  from  no  want  of  proper 
equipment  of  the  engine,  and  the  engine  was  properly  man- 
aged, the  risk  would  not  be  chargeable  to  the  defendant,  but 
is  an  incident  to  the  situation,  and  the  plaintiff  could  not  re- 
cover. 

The  court  also  by  this  charge  instructed  the  jury  that  it  was 
the  plaintiff's  duty  to  keep  the  premises   free  from  combus- 
tible matter,  and,  if  he  failed  to  do  so,  and  the  fire  ^^^  ^^   jj, 
happened  in  consequence,  then  he   could  not  re-  owner  to  keep 
cover  ;  also,  that  if  plaintiff  failed  to  take  all  reason-  premiseri  free 
able   precautions   against   fire   under  the  circum-  fromcombu«t- 
stances  of  his  proximity  to  the  railroad,  and  the  preeui*ljij^'^^ 
fire  happened  in  consequence  of  such  neglect,  he  reeorery  bj 
could  not  recover.      Certainly  the  defendant  had  non-perform- 
no  reason  to  complain  of  this  charge.  wee  of  duty. 

In  Kail  way  Co.  v.  Jones,  86  Ind.  496,  11  Am.  &  Eng.  R.  Cas. 
76,  it  appears  that  fire  had  been  set  by  a  passing  engine  to 
dry  grass  on  the  railroad  right  of  way,  which  had  then  com- 
municated to  dry  grass  and  combustible  matter  on  plaintiff's 
adjoining  premises,  destroying  his  fences  and  grass.  It  was 
held  that  "  the  failure  of  plaintiff  to  remove  the  dry  grass  and 
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stubble  from  his  own  land  to  prevent  the  spread  of  fire  was 
not  contributory  negligence  on  his  part"  This  rule  was  fol- 
lowed in  Kellogg  v.  Railway  Co ,  26  Wis.  223.  The  rule  is 
laid  down  in  Shearman  and  Redfield  on  Negligence  (section 
31)  as  follows  :  "As  there  is  a  natural  presumption  that  every 
one  will  act  with  due  care,  it  cannot  be  imputed  to  the  plain- 
tiff as  negligence  that  he  did  not  anticipate  culpable  negli- 
gence on  the  part  of  the  defendant.  Nor  even  where  the 
i)laiutiff  sees  that  the  defendant  has  been  negligent,  is  he 
)ound  to  anticipate  all  the  perils  to  which  he  may  possibly 
be  exposed  by  such  negligence,  or  even  to  refrain  absolutely 
from  pursuing  his  usual  course  on  account  of  risks  to  which 
he  is  possibly  exposed  by  defendant's  fault."  This  doctrine 
is  held  in  England,  as  stated  in  Vaughn  v.  Railway  Co.,  3 
Hurl.  &  N.  743 ;  Clayards  v.  Dethick,  12  Q.  B.  439.  The 
court  was  not  in  error  in  refusing  the  defendant's  request  to 
charge. 

The  court  was  also  asked  to  charge  the  jury  that :  "  If  the 
jury  find  that  the  plaintiff,  on  Sunday  preceding  the  9th  of 
April,  1892,  before  he  left  for  West  Superior,  visited  his  mill 
Coiitribntory  premises,  and  found  them  m  a  dangerous  condi- 
nef ii9euoe-  tiou,  and  likely  to  take  fire,  and  that  without  notify- 
AppiicatioB  of  ing  the  defendant,  or  taking  any  action  to  protect 
facts.  j^^g  property,  he  left  it,  and  went  out  of  town  on 

April  9,  1892,  and  remained  away,  then  he  was  guilty  of  con- 
tributory negligence,  and  is  not  entitled  to  recover  in  this 
action." 

The  proofs  showed  the  following  state  of  facts  as  to 
the  situation  and  surroundings  of  the  mill  and  its  proximity 
to  the  railroad  tracks,  and  the  knowledge  of  the  plaintiff  as 
to  the  situation  :  The  plaintiff  introduced  several  witnesses, 
who  gave  evidence  tending  to  show  the  manner  in  which  the 
building  took  fire.  It  appears  that  a  platform  had  been  con- 
structed between  the  plaintiff's  building  and  the  defendant's 
side-track,  made  of  planks,  and  that  teams  were  accustomed 
to  go  upon  this  platform ;  that  it  became  old,  and  in 
about  February  and  March,  1892^  the  servants  of  the  rail- 
road company,  with  the  consent  of  the  plaintiff,  removed 
this  old  platform,  and  threw  the  material  of  which  it 
was  constructed  into  a  ravine  which  extended  north  and 
south  under  the  platform,  and  between  the  mill  and  the  de- 
fendant's side  track.  They  partially  filled  up  this  ravine 
with  the  debris  from  this  old  platform,  and  put  sawdust  and 
dirt  upon  the  top  of  it.  It  was  contended  by  the  plaintiff 
that  sawdust  and  sliavings  were  left  upon  the  top  of  the  ma- 
terial from  the  platform,  and  it  was  contended  by  the  de- 
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fendant  that  this  material  had  been  covered  with  dirt  and 
cinders. 

There  was  a  conflict  in  the  testimony  upon  the  condition  in 
which  the  surface  of  the  ground  between  the  mill  and  the 
railroad  track  was  left  by  the  railroad  company  after  tearing 
down  the  platform  and  covering,  or  partially  covering,  the 
space  between  the  mill  and  the  track.  The  plaintiff  testified 
that  he  spoke  to  Mr.  Fitz  Patrick  about  it  in  February  or 
March  previous  to  the  fire,  and  told  him  he  was  making  a  fire- 
trap  there  ;  that  they  were  putting  sawdust  and  dirt  over  next 
to  the  track  and  in  the  ravine. 

From  the  testimony  of  several  witnesses  for  the  plaintiff  it 
appeared  that  the  fire  was  discovered  at  or  near  the  southeast 
corner  of  the  shaving-room,  between  the  railroad  track  and 
the  southeast  corner  of  the  mill  or  shaviug-room,  and  that  it 
was  seen  there  about  the  time,  or  immediately  after,  the  train 
of  the  defendant,  which  had  been  switching  upon  the  track 
and  side-track  iifamediately  east  of  the  mill,  started  from  the 
depot  of  the  defendant  south  upon  the  line  of  the  road  ;  and 
that,  just  as  the  train  was  starting  out  of  Stanton,  the  en- 
gineer and  fireman  both  saw  the  tire  burning  on  the  ground 
on  the  defendant's  right  of  way  near  the  mill,  but  that  they 
did  not  stop  the  train,  or  give  any  notice  of  the  fire,  until  ar- 
riving at  tlie  next  station ;  and  that  immediately  after  the 
train  left  the  fire  was  discovered  by  others,  and  that  no  other 
fire  was  in  the  neighborhood. 

One  of  the  plaintiff's  witnesses  testified  that  he  was  at  the 
mill  on  the  Sunday  previous  to  the  fire  ;  that  his  attention 
was  attracted  to  the  fact  that  on  the  east  side  of  the  shaving- 
room  it  had  been  graded  down  about  two  feet  right  next  to 
the  building,  or  a  little  under  it ;  that  it  looked  as  though  it 
had  been  graded  five  or  six  inches  under  the  edge  of  the  shav- 
ing-room, and  that  near  the  corners  shavings  had  run  out, 
and  that  there  was  a  barrel  or  two  of  shavings  there,  and  that 
thev  had  rolled  down  a  little  embankment,  and  that  it  was  a 
very  dry  time. 

Another  witness  for  plaintiff  testified  that  he  was  there  in 
February  or  March,  and  saw  the  section-hands  digging  near 
the  southeast  corner  of  the  shaving-room,  and  that  he  saw 
shavings  near  the  corner  of  the  shaving-room ,  scattered  along. 
He  also  testified  that  he  was  there  at  the  time  of  the  fire,  and 
that  the  fire  was  then  burning  in  the  corner  of  the  shaving- 
room,  on  the  outside.  When  he  got  there  it  was  pretty  near 
the  roof,  and  he  noticed  the  fire  burning  on  the  ground  on  the 
east  and  towards  the  railroad. 

Another  of  plaintiff's  witnesses  testified  that  he  was  at  the 
fire,  and  saw  it  burning  near  the  southeast  corner  of  the  shav- 
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ing-room.  He  also  saw  the  premises  before  the  fire,  and 
testified  that  there  were  shavings  near  the  southeast  corner 
of  the  shaving-room  then,  which  had  been  scattered  about  bj 
the  wind. 

On  rebuttal  the  plaintiff  was  recalled  as  a  witness  in  hia 
own  behalf,  and  testified  that  he  went  to  West  Superior,  Wis., 
on  the  9th  of  April,  1892,  and  that  the  Sunday  before  going 
he  went  to  the  mill  in  question ;  that  the  work  was  not  fin- 
ished ;  that  he  saw  the  roadway  on  top  of  the  timbers,  and 
refuse  had  been  put  in  there,  so  that  the  shavings  and  saw- 
dust were  scattered  about  on  top  of  the  ground.  The  shav> 
iu<j^s  were  there  on  top  of  the  ground,  so  that  he  considered 
it  dangerous  from  tire  ;  that  it  was  a  dry  time ;  that  he  went 
away  without  leaving  the  mill  iu  charge  of  any  one  except  his 
family,  who  lived  two  blocks  away  ;  left  no  watchman  nor  any 
one  there  to  look  after  the  mill.  He  also  testified  that  the 
shaviugs  and  sawdust  were  scattered  about  so  that  they  ap- 
peared on  top  of  the  surface,  and  that  he  tholight  it  was  in  a 
dangerous  condition  ;  that  when  he  saw  this  condition  of 
things  in  front  of  tlie  mill  he  did  not  do  anything  towarda 
fixing  it ;  that  he  did  not  go  to  look  at  it  again  between  th  ' 
time  and  the  time  he  went  away  to  West  Superior. 

The  defendant's  witnesses  gave  evidence  tending  to  show 
that  the  roadway  between  the  mill  and  the  track  was  in  good 
condition,  covered  over  with  dirt  and  cinders ;  that  the 
smoke-stack  and  tire-boxes  of  its  engine  were  in  good  repair 
and  perfect  condition  ;  and  that  the  engine  was  properly 
operated  at  the  time  it  was  switching  upon  its  tracks  in  front 
of  the  mill  that  day. 

It  appears  that  the  defendant's  servants  had  caused  thia 
exposed  condition  of  the  sawdust  and  shavings.  They  had 
placed  them  there,  and  had  promised  the  plaintiff  to  cover 
them  when  their  attention  was  called  to  their  condition,  and 
that  it  was  making  a  fire-trap.  It  was  upon  defendant's  right 
of  way.  This  was  in  February  or  March,  but  after  that  they 
had  covered  a  j^ortion.  When  the  plaintiff  left  for  West  Su- 
perior he  had  the  right  to  presume  that  they  would  put  their 
right  of  way  in  a  safe  condition.  It  is  apparent  that,  had  this 
been  done,  the  fire  would  not  have  occurred,  as  it  seems, to 
have  originated  in  this  uncovered  portion  of  the  right  of  way. 
The  refusal  of  this  request  to  charge,  under  the  circumstances, 
was  pro])er. 

Contributory  negligence  is  where  one  acts  so  as  to  con- 
tribute I)}'  direct  consent  to  or  participation  in  the  wrong 
complained  of.  Moomey  i\  Peak,  57  Mich.  259.  In  the 
above  case  it  was  shown  that  a  steam-thresher  was  placed 
near  the   plaintifi^s   haystacks.     Plaintiff  was  plowing  in  a 
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field  near  by,  and  made  no  protest.  The  wind  was  blowing, 
carrying  the  smoke  from  the  thresher  directly  over  the  hay. 
After  the  evidence  was  in,  the  plaintiff  asked  the  court  to  in- 
struct  the  jury  that  "  contributory  negligence  is  where  one  so 
acts  as  to  contribute  by  direct  consent  to  or  in  participation 
in  the  wrong  complained  of,  and  if  Moomey,  the  plaintiff,  did 
not  consent  to  what  was  done  there  on  the  day  of  the  fire,  or 
did  not,  by  any  act  of  his,  participate  therein,  then  he,  in 
contemplation  of  law,  did  not  contribute  to  the  burning  com- 
plained of."  This  was  refused.  It  was  held  by  this  court 
that  the  request  should  have  been  given,  and  that  there  was 
no  evidence  fairly  tending  to  fix  upon  the  plaintiff  the  charge 
of  contributory  negligence. 

In  the  present  case  the  plaintiff  was  there  the  Sunday  pre- 
ceding the  fire.  Tiie  premises  may  have  been  in  an  exposed 
condition,  but  they  were  so  put  by  the  act  of  the  defendant 
There  was  no  fire  then  on  the  premises.  It  is  true  that,  if 
the  fire  had  then  been  started,  and  the  plaintiff  could  have  ex- 
tinguished it,  he  would  have  been  in  fault  in  not  doing  so  ; 
but  he  had  no  greater  reason  to  expect  that  the  defendant 
would  carelessly  run  its  engine  past  there  at  that  time  than 
at  any  other,  and  the  condition  was  as  well  known  to  the  de* 
fendant's  agents  as  to  the  plaintiff. 

The  defendant  further  asked  an  instruction  that  under  tlie 
evidence  the  plaintiff  could  not  recover.  We  need  not  dis- 
cuss this  request.  It  was  properly  refused.  There  was  evi- 
dence to  go  to  the  jury  on  the  questions  raised,  and  those 
questions  wera  fairly  submitted. 

Plaintiff's  counsel  contends  that  under  section  3378,  How. 
Ann.  St.,  the  defendant  was  liable  for  the  fire,  and,  if  there 
had  been  any  contributory  negligence  on  the  part  of  plaintiff, 
it  would  not  prevent  a  recovery  for  the  loss.  In  the  view  we 
take  of  the  case,  that  question  is  not  important.  The  ques- 
tion of  the  plaintiff's  contributory  negligence  was  fairly  sub- 
mitted to  the  jury  under  the  proofs  made,  and  they  have 
found  in  his  favor.  We,  therefore,  need  not  pass  upon  that 
question. 

The  judgment  must  be  afBrmed. 

Hooker,  J.,  did  not  sit.    The  other  justices  concurred. 

Contributory  Negligence  of  Property-owner  in  Neglecting  to  Guard 
Against  Firei  See  Jacksonville,  THrapa  &  Key  West  R.  Co.  v.  Peninsular 
Land,  Transportation  &  Manufacturing  Co.  (Fla.),  49  Am.  &  Eng.  R.  Cas. 
603,  and  note,  668. 

Contributory  Negligence — Combustible  Matter  near  Railroad  Track. 
See  Pat  ton  v.  St.  Louis  &  San  Francisco  R.  Co.  (Mo.),  28  Am.  &  Eng.  R. 
Cas.  364,  and  note.  369. 
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McCandless 

V. 

Richmond  &  Danville  R.  Co, 

(38  South  Carolina.) 

What  Constitutes  an  Exercise  of  the  Police  Power  of  the  State-*- Impo- 
sition on  Railroad  Companies  of  Liability  for  Damages  Caused  by  Fires.-^ 
Section  loll,  Gen.  Stats,  imposing  upon  railroad  corporations  liability  for 
damages  caused  by  fires  communicated  by  their  locomotives,  or  originating 
within  the  limits  of  their  rights  of  way,  and  giving  to  such  companies  an 
insurable  interest  in  proi)erty  along  their  lines  of  road  for  the  loss  of  which 
they  may  be  held  liable,  is  not  an  exercise  of  the  police  power  of  the  state. 

Rights  of  Foreign  Lessee  of  Domestic  Railroad  Corporation- — Corporate 
rights  exercised  by  a  fnreigu  lessee  corporation  in  its  management  of  the 
franchises  of  a  corporation  organized  under  the  laws  of  the  state  as  its 
lessor,  are  referable  solely  to  the  charter  righfs  of  the  lessor  company. 

"  Corporation  **  Defined — Subjection  to  Legislative  Control. — A  corpora- 
tion is  an  artificial  being,  invisible,  intangible,  and  existing  only  in  con- 
templation of  law;  being  the  mere  creature  of  law  it  possesses  only  those 
properties  which  the  charter  of  its  creation  confers  upon  it.  either  expressly 
or  as  incidental  to  its  very  existence,  and  its  business  being  affected  with 
a  public  use,  to  that  extent  is  subject  to  legislative  action. 

Amendment  of  Charter  of  Corporation  by  Legislative  Enactment — 
Amenability  of  Company  to  Provisions  of  Section  1511.— By  an  act  of  the 
legislature  (1841,  §  41),  it  was  declared  that  it  should  become  part  of  the 
charter  of  every  corporation  which  should  subsequently  receive  a  charter  or 
any  renewal,  amendment,  or  modification  thereof,  unless  the  act  granting 
such  charter,  renewal,  amendment  or  modification,  should,  in  express  terms, 
except  it.  Thereafter,  a  chapter  was  granted  to  a  railroad  company  ex- 
pressly excepting  it  from  the  provisions  of  the  act,  and  subsequently  the 
company  so  chartered  consolidated  with  another  company  by  an  act  provid- 
ing therefor,  which  was  silent  as  to  such  section.  HeUl^  that  section  1511 
of  the  Gen.  Stats,  became  a  part  of  the  charter  of  the  consolidated  cor- 
ponition. 

Constitutionality  of  Act— Abridgement  of  Privileges  and  Immunities — 
Deprivation  of  Property  without  Due  Process  of  Law— Denial  of  Equal  Pro- 
tection of  the  Laws. — Section  1511,  in  so  far  as  it  renders  railroad  compa- 
nies liable  in  damages  sustained  by  fires  communicated  by  them,  is  not  an 
abridgment  or  an  interference  with  the  privileges  or  immunities  of  such 
companies,  nor  is  it  a  deprivation  of  property  without  due  process  of  law,  nor 
a  denial  of  the  equal  protection  of  the  laws,  within  the  14th  amendment 
to  the  constitution  of  the  United  States. 

Same — Impairment  of  Obligation  of  Contracts. — The  section  does  not  im- 
pair the  obligation  of  mn tracts  us  between  the  companies  and  the  state  as 
evidenced  by  their  charter*;  or  otherwise. 

Same — Interference  with  Interstate  Commerce. — The  fact  that  the  les- 
see company  charged  with  liability  under  the  section  is  a  corporation 
formed  under  the  laws  of  another  state,  does  not  make  the  section  in  so  far 
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as  it  imposes  a  liability  for  damages  by  tire,  an  interference  with  the  au- 
thority of  congress  over  interstate  commerce. 

Same— Discrimination-- Unlawful  Dispossession  of  Property — Taking 
Property  without  Consent  or  Compensation. — The  section  is  uut  viuhitive  of 
the  provisions  contained  in  tlie  state  constitution  prohibiting  discrimi- 
nation, equal  restraint  and  disqualifications,  the  dispossession  of  property 
otherwise  than  by  the  law  of  the  land,  or  the  taking  of  private  property 
without  consent  or  compensation. 

McIvER,  Ch.J.,  dissenting. 

Appeal  from  Chester  county  common  pleas. 
«7.  S.  CothraUy  for  appellant. 
/.  K.  Henry,  for  appellee. 

Pope,  J. — This  action  was  commenced  in  the  court  of  com- 
mon pleas,  for  the  county  of  Chester  in  this  state,  and  came  on 
for  trial  at  the  March  term,  1891,  of  said  court,  before  his  honor 
Judge  KERsa\w,  and  a  jury.  At  the  trial  the  plaintiff 
and  defendant  submitted  to  the  court  the  following 
agreement  in  writing :  "  The  defendant  consents  to  a  verdict 
herein  in  the  sum  of  one  hundred  dollars  in  favor  of  the 
plaintiff,  provided  that  the  court  should  determine  that  sec- 
tion 1511  of  the  general  statutes  is  constitutional,  it  being  ad- 
mitted that  the  fire  which  destroyed  plaiutifi'*s  property  was 
communicated  from  defendant's  locomotive.  That  if  the 
court  holds  that  said  section  of  the  general  statutes  is  uncon- 
stitutional, then  the  verdict  shall  be  for  defendant." 

Section  1511  of  the  general  statutes  of  this  state  is  as  fol- 
lows :  "  Every  railroad  corporation  shall  be  responsible  in 
damages  to  any  person  or  corporation  whose  buildings  or 
other  property  may  be  injured  by  fire  communicated  by  its 
locomotive  engines,  or  originating  within  the  limits  of  the 
right  of  way  of  said  road,  in  consequence  of  the  act  of  any  of 
its  authorized  agents  or  employes,  except  in  any  case  the 
property  shall  have  been  placed  on  the  right  (of  way)  of  such 
corporation  unlawfully  or  without  its  consent ;  and  it  shall 
have  an  insurable  interest  in  the  property  upon  its  route  for 
which  it  may  so  be  held  responsible,  and  may  procure  insur- 
ance thereon  in  its  own  behalf.*' 

The  presiding  judge  then  charged  as  follows  :  "  The  parties 
in  this  case,  admitting  the  origin  of  the  fire  to  the  sparks  from 
defendant's  locomotive,  and  the  amount  of  damages  sustained 
by  reason  thereof  to  be  $100,  and  that  the  same  was  commu- 
nicated from  the  locomotive  of  the  defendant  without  negli- 
gence, and  the  supreme  court  of  this  state,  having  held,  in  the 
case  of  Thompson  v.  R.  R.  Co.,  24  S.  C.  366,  that  in  such 
case,  under  section  1511  of  the  general  statutes,  the  defendant 
would  be  liable,  irrespective  of  any  negligence,  have  agreed 
that  a  verdict  shall  be  rendered  in  favor  of  the  plaintiff  for  $100» 
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unless  I  shall  bold  that  said  section  1511  is  unconstitutional, 
so  far  as  it  undertakes  to  make  railroad  corporations  respons- 
ible in  damages  for  property  injured  by  fire  communicated  by 
its  locomotive  engines,  without  any  negligence  upon  its  part, 
and  while  in  the  prudent,  careful,  and  proper  operation  of  its 
road  and  franchises.  I  now  charge  you,  gentlemen  of  the  jury, 
that  said  section  of  the  general  statutes  is  constitutional  in 
every  respect,  and  is  not  contrary  in  any  manner  to  the  con- 
stitution of  the  state  or  of  the  United  States,  and  is  a  proper 
exercise  of  the  police  power  of  the  state  by  the  legislature. 
Under  the  stipulation  entered  into  by  the  parties  hereto  I 
must,  therefore,  direct  that  you  find  a  verdict  in  favor  of  the 
plaintiff  in  the  sum  of  $100.''^ 

■  The  jury  rendered  a  verdict  in  favor  of  plaintiff  for  $100, 
and  judgment  having  been  duly  entered  thereon  the  defend- 
ant now  appeals  to  this  court  on  the  following  grounds  : 

"  The  defendant,  the  Richmond  &  Danville  Railroad  Com- 
pany excepts  to  the  charge  or  ruling  of  the  presiding  judge  in 
the  above-stated  case,  that  section  loll  of  the  general  statutes 
of  the  state  of  South  Carolina  is  constitutional,  wherein  it  un- 
dertakes to  make  railroad  corporations  responsible  in  dam- 
ages for  property  injured  by  fire  communicated  by  their  loco- 
motive engines,  absolutely  and  irrespective  of  any  question  of 
negligence,  whereas,  he  should  have  held  that  said  section 
was  unconstitutional,  so  far  as  it  undertook  to  make  railroad 
corporations  responsible  for  damages,  irrespective  of  the 
qiiestion  whether  its  conduct  was  proper  or  whether  it  was 
neglectful  of  duty. 

''  1,  because  said  section  contravenes  the  constitution  of  the 
United  States,  in  that  (a)  It  deprives  railroad  corporations  of 
their  property  without  due  process  of  law,  in  violation  of  the 
14th  amendment,  (b)  Denies  to  railroad  corporations  within 
its  jurisdiction  the  equal  protection  of  the  law  in  violation  of 
the  14th  amendment,  (c)  It  impairs  the  obligation  of  the  char- 
ter contract  of  the  defendant,  in  violation  of  section  10,  art. 
1.  (d)  If  interferes  with  the  power  of  congress  to  regulate 
commerce  among  the  several  states,  in  violation  of  section  8, 
art.  1. 

"  2.  Because  said  section  contravenes  the  constitution  of  the 
state  of  South  Carolina  in  that :  (a)  It  subjects  railroad  cor- 

f)orations  to  restraints  and  disqualifications  other  than  are 
aid  upon  other  corporations  and  citizens  of  the  state,  in  vio- 
lation of  section  12,  art  1.  (6)  It  discriminates. between  rail- 
road corporations  and  other  corporations  and  citizens  of  the 
state,  by  imposing  upon  them  conditions  and  obligations,  and 
subjects  them  to  burdens  different  from  those  imposed  upon 
other  corporations  and  citizens,  in  violation  of  the  same  sec- 
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tions  aud  article,  (c)  It  imposes  a  ue\y  obligation  upon  railroad 
corporations  for  the  benefit  of  another  class  of  citizens  wbeu 
they  are  guilty  of  no  neglect  of  duty,  in  violation  of  the  same 
section  and  article,  (d)  It  dispossesses  railroad  corporations  of 
their  property,  under  rule  of  law  to  which  other  corporations 
and  citizens  are  not  subjected,  in  violation  of  the  same  sec- 
tion and  article,  (e)  It  deprives  railroad  corporations  of  their 
property  under  a  rule  of  law  to  which  other  corporations  and 
citizens  are  not  subjected,  in  violation  of  the  same  section  and 
article,  (f)  It  takes  the  private  property  of  railroad  corpora- 
tions and  applies  the  same  to  a  private  use,  without  the  con- 
sent of  said  corporation,  or  a  just  compensation  being  made 
therefor,  in  violation  of  section  23,  of  art.  1." 

We  observe  that  the  learned  circuit  judge  has  announced 
in  his  charge  to  the  jury  that  section  1511  of  the  general  stat- 
utes of  this  state  was  constitutional,  because  it  was  the  exer- 
cise by  the  state  of  what  is  known  in  law  as  the 
police  power  of  the  state.  In  venturing  to  dissent  ^^^[l  power, 
from  this  view,  as  expressed  by  one  for  whose  judg- 
ment we  have  so  much  respect,  aud  in  whose  accuracy  we 
have  always  with  so  much  pleasure  confided,  candor,  in  the 
light  of  our  official  responsibility,  requires  that  we  should  do 
so  in  this  instance,  no  matter  how  distasteful  it  may  be  to  us 
personally.  We  are  aware  that  many  eminent  lawyers  and 
judges  have  adopted  the  views  of  the  circuit  judge.  But  a 
careful  consideration  of  the  latest  official  declarations  of  this 
law  by  the  supreme  court  of  the  United  States  have  led  us  to 
modify  our  conceptions  of  what  is  involved  in  what  is  called 
the  police  power  of  the  state,  in  this  union  of  states.  The 
fundamental  idea,  in  ascribing  such  potency  to  this  principle 
of  the  law  is  based  upon  the  immutable  principles  of  self-de- 
fense, a  doctrine  ever  dear  to  the  freeman  in  his  individual 
status,  and  very  precious  to  the  affections  of  the  people  united 
in  society,  in  an  organized  government ;  that,  inasmuch  as  all 
rights  of  the  state,  not  delegated  expressly  or  by  necessary 
implication  to  the  General  Government  were  reserved  to  the 
states,  in  their  individual  sovereignty,  and  that  as  all  provi- 
sions in  the  laws  of  the  United  States  were  made  upon  the 
theory  that  this  reserved  right  in  the  sovereign  states  was 
preserved  intact,  when  any  such  laws  of  the  United  States 
contravened  this  principle,  such  principle  would  be  preserved. 
To  make  our  meaning  clear,  take  this  illustration  :  Thee  onsti- 
tution  of  the  United  States  requires  that  no  state  shall  pass 
any  law  impairing  the  obligation  of  a  contract.  Where  a  con- 
tract had  been  made  by  the  state  of  Louisiana,  whereby  she 
invested  a  corporation,  formed  under  her  laws,  with  the  ex- 
clusive privilege  of  having  slaughter-houses  in  the  city  of  New 
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Orleans,  within  that  state,  and  yet  a  subsequent  legislature  of 
that  state  made  another  contract  with  another  corporation, 
that  directly  impinged  upon  the  first  contract,  and  the  ques- 
tion ^7as  finally  carried  to  the  supreme  court  of  the  United 
States,  that  august  tribunal  decided  that  the  second  contract 
was  valid  although  it  was  in  violation  of  the  obligation  of  the 
first  contract,  and  justified  such  legislature  upon  the  principle 
of  law  known  as  the  police  power,  which  required  the  protec- 
tion of  the  public  health  of  the  citizens  of  that  state. 

As  we  before  remarked,  in  view  of  this  and  some  previous 
decisions  of  that  court,  many  lawyers  and  judges  conceived 
that  all  questions  relating  to  the  exercise  of  the  sovereign 
powers  of  a  state  by  that  state  fell  within  this  principle  of  the 
law.  A  moment's  reflection  will  satisfy  any  one  that  such  a 
broad  doctrine  would  leave  in  its  wake  untold  evils.  Three 
cases  finally  reached  the  supreme  court  involving  this  princi- 

5)le.  They  are  all  to  be  found  in  the  115th  volume  of  U.  S. 
ieports,  and  are  the  Louisville  Gas  Company,  the  Citizens' 
Gas  Company,  p.  685 ;  The  New  Orleans  Gas  Company  v. 
Louisiana  Light  Companv,  p.  650  ;  and  The  New  Orleans 
Water  Works  Company  i;.  Olivers,  p-  674.  Mr.  Justice  Har- 
lan delivered  most  careful ly-consiae red  decisions  in  the  three 
cases,  wherein  he  reviewed  every  decision  of  that  court  relat- 
ing to  the  police  power  of  the  states,  and  announced  the  conclu- 
sion that  there  was  a  harmony  in  all  of  them,  one  with  the 
other,  and  that  such  law  only  comprised  questions  pertaining 
to  the  public  health,  the  public  morals,  and  the  public  safety-, 
and  that  the  police  power  was  confined  within  the  limits  of  these 
three  questions.  It  must  be  admitted  on  all  hands,  that  the 
official  declarations  by  a  majority  of  the  supreme  court,  is  a 
final,  conclusive,  and  authoritative  declaration  of  the  true  con- 
struction to  be  placed  upon  the  constitution  and  laws  of  the 
United  States.  Such  being  the  result,  we  therefore  cannot 
agree  with  the  learned  circuit  judge  here,  in  sustaining  the 
constitutionality  of  this  act  of  our  legislature,  on  the  ground 
that  it  is  an  exercise  of  the  police  power  of  the  state. 

But  it  by  no  means  follows,  that,  being  unable  to  agree  to 
the  reason  assigned  by  the  circuit  judge  in  support  of  his 
charge  to  the  jurj',  wherein  he  sustained  his  provision  of  the 
law  as  constitutional,  we  must  reverse  his  judgment,  for  it 
there  are  any  sound  grounds  in  law  for  its  support;  we  must 
i\o  so.  The  assertion  by  him  of  the  police  power  in  the  state 
was  only  a  reason  for  his  conclusion.  It  remains  for  us  to 
consider  the  constitutionality  of  this  part  of  the  act  of  our 
legislature  in  other  aspects.  Does  that  section  operate  to 
defeat  any  of  the  provisions  of  the  constitution  of  the  United 
States,  or  of  this  state  in  any  of  the  particulars  complained  ? 
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We  propose  to  discuss  these  matters  not  exactly  in  the  line 
suggested  by  the  grounds  of  appeal,  but  our  discussion  will 
ultimate  in  a  consideration  of  the  merits  of  each  one. 

1.  It  may  be  well  to  remark  in  the  outset  that  the  appellant 
here,  in  its  separate  individuality,  is  not  a  corporation  created 
under  the  laws  of  this  commonwealth.     It  is  a   Right* of 
creature  of  the  laws  of  Virginia ;   but  it  has  leased   lemee  com- 
the  Charlotte,  Columbia  and  Augusta   Railroad,   p"y-How 
and  this  railroad  is  a  creature  of  the  state  of  South   ^•^^"»'*»''' 
Carolina.     11  Stat.,  415  ;   Ibid,,  526 ;   14  Stat..  232.     Any  cor- 
porate rights  exercised  by  the  appellant  in  its  management 
of  the  franchises  of  the  Charlotte,  Columbia  and  Augusta 
Bailroad  Company,  as  its  lessee  are  referable  solely  to  the 
charter  rights  of  its  lessor. 

No  clearer  definition  of  a  corporation  exists  than  that  an- 
nounced by  Chief  Justice  Makshall,  in  the  case  of  Dartmouth 
College  V.  Woodward,  4  Wheat.  518 ;  "  A  corpora- 
tion  is  an  artificial  being,  invisible,  intangible,  and  ^J^^^  ** 
existing  only  in  contemplation  of  law.     Being  the 
mere  creature  of  the  law,  it  possesses  only  those  properties 
which  the  charter  of  its  creation  confers  upon  it,  either  ex- 
pressly or  as  incidental  to  its  very  existence.'*     One  of  the 
rights  conceded  in  this  country  to  corporations,  is  that  of 
being  regarded  as  a  person  in  the  eyes  of  the  law.     Charlotte, 
etc.,  R.  R.  Co.  V,  Gibbes,  142  TJ.  S.,  386,  and  authorities 
therein  cited  in  support  of  such  proposition. 

The  effect  of  the  adjudicated  cases  on  the  subject  of  the 
charters  conferred  upon  corporations  operating  railroads  is, 
that  railroad  corporations  are  private  corporations 
affected  by  a  use  in  the  public.     They  are  formed   ^•'•**^« 
for  the  benefit  and  convenience  of  the  public,  hence  ^rpor*tioM§. 
by  law  invested  with  special  privileges.     As  public 
purposes  are  by  them  subserved,  they  are  invested,  to  an 
extent  limited  in  their  needs,  with  the  state's  right  of  eminent 
domain.     Their  business  being  affected  with  a  public  use,  to 
that  extent  is  subject  to  legislative  action.     C,  C.  &  A.  R. 
R.  Co.  V.  Gibbs ;    Georgia,  etc.,  Banking  Company  v.  Smith, 
128  U.  S.  174 ;  35  Am.  &  Eng.  R.  Cas.  511. 

As  the  charter  of  a  corporation  sets  into  existence  the  prop- 
erties which  it  possesses,  it  may  not  be  amiss  at  this  point  to 
examine  the  charter  which  the  laws  of  this  state  Aneadnent 
have  coferred  upon,  and  which  have  been  accepted  ©^ «k*«t«rof 
by,  the  Charlotte,  Columbia  and  Augusta  Railroad  EJS^t'^oflMtof 
Cfompany.     So  far  as  the  grant  of  the  usual  rights  i84i. 
possessed  by  a  railroad  company,  the  charter  in  this  instance 
IS  complete.     We  mean  by  this  statement,  that  from  the  initial 
points  of  Augusta,  Georgia,  by  way  of  Columbia,  in  this  state> 
61  A.  &  E.  R.  Cas.— 84 
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to  the  city  of  Charlotte,  in  North  Carolina,  this  corporation  has 
had  conferred  npon  it  the  usnal  properties  possessed  by  rail- 
roads, but  it  may  be  proper  to  state  tliat,  in  the  act  of  the  legis- 
lature of  this  state  providing  for  its  creation,  any  remunera- 
tion, secured  by  its  terms,  to  the  owners  of  the  lands  through 
which  the  right  of  way  was  to  be  obtained,  only  looked  for 
compensation  by  such  railroad  to  such  landowners  for  the 
value  of  the  property  so  taken  by  the  railroad,  such  value 
being  liable  to  be  reduced  by  the  consideration  of  the  increased 
value  lent  to  such  lands  by  the  railroad  being  built.  In  no 
case  was  there  any  provision  for  the  injury  that  might  accrue 
to  such  property  by  reason  of  fire  being  used  by  its  locomo- 
tives. This  railroad  company  was  made  up  by  the  consolida- 
tion of  the  Charlotte  and  South  Carolina  Railroad  Company 
with  that  of  the  Columbia  and  Augusta  Bailroad.  The  first 
had  been  chartered  in  1846-48,  the  second  some  time  during 
the  year  1858 ;  the  consolidation  occurred  in  1869,  under  an 
act  of  the  legislature  of  this  state. 

The  state  of  South  Carolina,  in  1841,  made  the  following 
enactment :  "  Sec.  41.  Be  it  further  enacted.  That  it  shall 
become  part  of  the  charter  of  every  corporation,  which  shall, 
at  the  present  or  any  succeeding  session  of  the  Oeneral  As- 
sembly, receive  a  grant  of  a  charter,  or  any  renewal,  amend- 
ment, or  modification  thereof  (unless  the  act  granting  such 
charter,  renewal,  amendment,  or  modification  shall  in  express 
terms  except  it),  that  every  charter  of  incorporation  granted, 
renewed,  or  modified,  as  aforesaid,  shall  at  all  times  remain 
subject  to  amendment,  alteration,  or  repeal  by  the  legislative 
authority."  11  Stat.,  183.  The  act  of  1846,  providing  a 
charter  for  the  Charlotte  and  South  Carolina  R.  R.  Company, 
contained  a  clause  especially  excepting  this  corporation  from 
such  41st  section  of  the  act  of  1841.  The  act  passed  in  1848 
made  no  reference  to  such  section.  The  act  providing  for  the 
consolidation  as  aforesaid  was  silent  as  to  this  41st  section  of 
the  act  of  1841. 

The  effect  of  this  section  41  of  the  act  of  1841  has  been 
construed  by  the  court  of  last  resort  on  constitutional  ques- 
tions— in  the  United  States  Supreme  Court  it  has  been  made 
at  least  twice  :  Tomliuson  v.  Branch,  15  Wall.,  460,  and  Hoge 
r.  Railroad  Company,  99  U.  S.  34S — in  which  last-cited  suit, 
Mr.  Justice  Field,  as  the  organ  of  the  court,  said  :  "  By  the 
law  of  1841,  every  charter  of  a  corporation  in  South  Carolina, 
subsequently  granted,  amended,  or  modified,  was  subject  to 
repeal,  amendment,  or  modification  by  the  legislature,  unless 
specially  excepted  from  such  legislative  control  in  the  act 
granting  the  charter,  amendment,  or  modification.  Such  is 
evidently  the  meaning  of  the  41st  section  of  that  law,  though 
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tlie  iutention  is  inaptly  expressed.  This  construction  is  some- 
what different  from  that  placed  upon  it  in  Tomlinson  v.  Jessup, 
15  Wallace,  and  gives  the  legislature  a  more  extended  con- 
trol. But  it  is  the  construction  to  which  a  more  careful 
examination  of  the  language  has  led  us.  By  it  the  legislature 
said,  that  subsequent  charters  should  be  subject  to  repeal  or 
amendment,  unless  they  were  in  express  terms  excepted  from 
its  control  in  the  acts  granting  them ;  and  that  existing 
charters,  if  subsequently  amended  or  modified,  should  stand 
in  the  same  position.  Its  provisions  constituted  the  condition 
upon  which  every  charter  was  afterward  granted,  amended,  or 
modified.  They  formed  as  much  a  part  of  the  new  or  amended 
charter  as  if  they  had  been  originally  embraced  in  it"  Also, 
Tomlinson  v,  Jessup,  15  Wall.  454,  in  which  the  construction 
in  Hoge  v.  K  K.  Company  as  to  the  effect  of  section  41,  was 
Tirtually  given  in  these  words,  "  The  power  reserved  to  the 
state  by  the  law  of  1841  authorized  any  change  in  the  con- 
tract,-as  it  originally  existed,  or  as  subsequently  modified,  or 
its  entire  revocation." 

It  is  admitted,  that  a  charter  granted  by  a  state  to  a  corpo- 
r«ation  makes  a  contract  between  the  state  and  the  corporation 
and  that  a  question  as  to  impairment  of  that  contract  arises 
whenever  a  state,  by  subsequent  legislation,  seeks  to  alter  the 
same  against  the  will  of  the  corporation,  and  that  when  such 
action  of  the  state  is  questioned  in  law,  the  answer  will  have 
to  be  made,  justifying  such  legislative  interference  with  its 
contract  by  the  state.  It  is  contended  here  that  the  legisla- 
ture of  this  state  has  no  right  by  the  enactment  of  section 
1511  to  interfere  with  her  contract  with  the  Charlotte,  Colum- 
bia and  Augusta  Railroad  Company.  But  does  it  not  seem 
that  this  state  makes  perfect  answer  to  the  appellant  here, 
when  it  shows  that  the  party  who  accepted  the  contract  con- 
tained in  the  act  of  incorporation,  did  so  with  a  positive 
stipulation  on  the  part  of  the  state  that  if  the  railroad  com- 
pany ever  accepted  any  alteration  or  modification  of  its  original 
charter  by  an  act  of  the  legislature  of  this  state,  that  there- 
after it  would  be  competent  for  the  legislature  to  alter, 
modify,  or  repeal  such  contract,  at  the  pleasure  of  the  state. 
Such  is  the  inevitable  effect  unless  there  should  be  placed 
upon  the  act  in  question  some  restraining  hand  by  the  14th 
amendment  of  the  Federal  Constitution. 

It  is  well-settled  law  that  the  laws  which  subsist  at  the  time 
and  place  of  the  making  of  a  contract  and  when  it  is  to  be 
performed,  enter  into  and  form  a  part  of  it  as  if  they  were 
expressly  referred  to  or  incorporated  in  its  terms.  White  v. 
Hart,  13  W^all.  653 ;  Van  Hoti'man  v.  City  of  Quincy,  4  Id.  535 ; 
Edwards  v.  Kearzey,  96  U.  S.  601 ;  so,  when  the  state  of  South 
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Carolina  made  a  contract  by  the  grant  to  this  railroad  com- 
pany all  of  her  laws  in  existence  at  that  time  pertaining  there- 
to, became  a  part  of  such  contract  At  the  date  of  this  con- 
tract, under  the  law  as  it  then  existed,  in  case  injury  resulted 
to  the  property  of  another  by  fire,  communicated  from  the 
locomotive  in  use  by  the  appellant,  no  damages  could  be 
recovered  therefor,  unless  negligence — want  of  due  care — by 
the  railroad  company  was  shown.  Thompson  v.  K.  K.  Co., 
24  S.  C.  366;  Rodemacher  v.  The  Milwaukee  &  St.  Paul 
Railway  Co.,  20  Am.  Rep.  600.  Now  the  section  1511  of  the 
General  Statutes  intervenes  and  changes  that  law,  by  extract- 
ing the  matter  of  negligence  and  requiring  the  railroad  com- 
pany  to  answer  for  the  damages  resulting  from  fire  arising 
from  its  locomotives,  when  it  destroys  the  property  of  others. 
It  adds,  however,  a  provision  allowing  the  railroad  company 
to  insure  the  property  on  its  route  against  such  loss  resulting 
from  fire  communicated  by  its  engines,  or  occurring  on  its 
right  of  way.  Let  it  be  remembered,  that  such  a  privilege 
to  the  railroads  could  not  be  secured  when  losses  occurred 
from  negligence. 

The  inquiry  must  now  be  made,  as  previously  suggested, 
coattitvtiM-  does  this  section  contravene  the  14th  amendment  o£ 
miitjr  ofMctioa  the  Federal  Constitution  ?  In  the  case  of  Minor  v, 
iVnt  of  ""rw."  Happersett,  21  Wall.  171,  where  the  effect  of  the 
ifffes  and ^n-'  l^tii  amendment  was  under  consideration.  Chief 
n«aiti«t-Da»  Justice  Watte,  in  announcing  that  court's  decision, 
proeeuoruw-  stated  I  "The  amendment  did  not  add  to  the 
privileges  and  immunities  of  a  citizen.  It  simply  furnished 
an  additional  guaranty  for  the  protection  of  such  as  he  already 
had."  The  language  of  the  first  section  of  this  amendment 
in  part,  is  as  follows:  "No  state  shall  make  or  enforce  any 
law  which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States,  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property  without  due  process  of  law,  nor  to 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  Where  can  it  be  pretended  that  in  this  section 
1511,  the  State  of  South  Carolina  has  attempted  to  abridge 
the  privileges  or  immunities  o£  citizens  of  the  United  States  ? 
Is  there  not  provided  in  the  section  an  absolute  equality  of 
all  railroad  companies?  Was  not  the  Charlotte,  Columbia 
and  Augusta  Railroad  Company  one  of  its  own  creatures, 
deriving  its  life  from  her  law?  Care  should  be  taken  to 
restrict  the  views  of  this  appeal,  to  the  fact  that  it  is  really 
this  railroad  and  no  other  that  makes  this  question.  We  are 
not  required  to  answer  questions  fanciful  in  their  nature.  Our 
duty  is  to  confine  ourselves  and  our  judgment  to  the  parties 
actually  before  this  court.    We  repeat  it,  this  appellant  has 
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no  other  rights  in  this  connection  than  those  possessed  by 
its  lessor.  And  we  fail  to  see  how  this  section  under  discus- 
sion has  abridged  the  privileges  or  immunities  of  such  lessor 
through  his  lessee.  The  right  to  alter  the  contract  existed 
before  1869 ;  it  existed  in  1882,  when  this  section  was  enacted. 
The  right  to  control  in  determining  the  propriety  of  its 
alteration  by  the  assent  of  the  lessor  was  in  the  State ;  all 
that  has  been  done  has  been  to  exercise  that  admitted  right. 
The  same  course  has  been  adopted  by  other  states,  and  the 
courts  of  last  resort  in  those  states  have  been  upheld  in  such 
legislation.  Bodemacher  v.  The  Milwaukee  &  St.  Paul  Bail- 
way  Company,  20  Am.  Bep.,  592 ;  Lyman  v.  The  Boston  & 
Worcester  Bailway  Corporation,  4  Cush.  288.  After  all,  what 
is  the  controlling  motive  in  this  legislation  ?  It  certainly  is 
not  animosity  against  railroad.  Look  at  the  facts  underlying 
the  exercise  of  this  principle  of  law.  The  constitution  and 
laws  of  every  well-regulated  community  secure  the  enjoyment 
by  every  one  of  life,  liberty,  and  property.  A  man  owns 
property  through  which  or  near  the  place  by  the  place  where 
a  railroad  is  constructed ;  the  property  of  the  man  is  destroyed 
by  tbe  fire  communicated  to  the  same  by  the  railroad  company. 
One  man  has  lost  his  property  through  no  carelessness  of  his 
own,  and  the  railroad  has  destroyed  that  property  through 
agencies  necessary  to  the  conduct  of  its  business ;  the  prop- 
,  erty  of  the  citizen  destroyed  was  not  in  the  way  of  the  proper 
conduct  of  the  railway's  business,  but  the  fire  set  to  it  by  the 
railroad  company  was  while  such  property  was  off  of  its  road- 
bed. Now,  under  all  these  circumstances,  who  shall  sufl'er? 
In  Banner  v,  B.  B.  Company,  4  Bich.  329,  which  was  a  case 
for  negligence,  and,  of  course,  differs  in  that  particular  from 
a  case  at  large,  the  court  ruled  the  law  in  this  state  to  be, 
that  upon  the  proof  by  the  plaintiff  of  the  killing  of  his  cattle 
by  the  railroad  company,  it  was  then  incumbent  on  the  rail- 
road company  to  rebut  by  its  proof  the  charge  of  negligence. 
This  section  goes  only  a  step  further,  by  holding  the  railroad 
company  responsible  for  injuries  to  the  rights  of  others, 
resulting  from  agencies  set  in  motion  by  it,  and  which  had 
escaped  from  the  Bailroad's  control,  so  as  to  work  an  injury  to 
the  property  of  another,  while  such  property  was  on  its 
owner's  premises. 

The  charge  that  this  section  takes  the  property  of  another 
without  due  process  of  law,  cannot  be  successfully  maintained. 
Here,  there  is  no  reference  to  the  taking  of  the  property  of 
another.  There  is  no  compulsion  used  to  this  railroad,  to 
allow  the  fire  of  its  engine  to  escape  and  burn  up  the  property 
of  another,  but  the  rather  it  incites  care  to  prevent  that  result, 
by  providing  a  penalty  for  a  failure  to  do  so.     Granted  that 
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the  result  is  the  payment  of  dami^es  for  the  ininries  aimed 
to  be  suppressed  by  this  legislation,  still  it  is  onyr  the  result ; 
no  legislative  provision  vests  the  money  of  the  railroad  in  the 
owner  of  property  destroyed  by  the  railroad.  Nor  do  we  see 
how  it  denies  to  this  railroad  the  equal  protection  of  the  law. 

Nor,  from  what  has  been  alread}*  said  herein,  is  there  any 
iMpairMMtor  ground  to  imply  an  impairment  of  the  obligation  of 
okiiffttioM  of  l\^Q  contract.  These  matters  are  somewhat  involved 
uurrrraBee  ^^  *^®  decisioD  of  the  U.  S.  Court  in  the  case  of  C,  C. 
with  utertuu  «&  A.  B.  R.  Co.  V,  Gibbes,  142  U.  S.  386,  aupra^  and 
eomn«rM.  were  all  decided  adversely  to  the  railroad.  As  to 
the  last,  where  it  is  suggested  that  this  section  interferes  with 
the  power  of  Congress  to  regulate  commerce  among  the  states^ 
in  violation  of  section  8,  of  article  1,  we  are  utterly  unable  to 
perceive  the  slightest  soundness  in  that  position.  The  argu- 
ment of  the  appellant  is  silent  at  this  point.  We  apprehend 
that  it  must  be  a  vast  circuit  that  must  be  traversed,  to  make 
this  suggestion  of  error  available  to  the  correction  of  this 
judgment  of  the  circuit  court. 

2.  (a)  A  rule  of  law  ought  to  apply  generally,  that  is  true  ; 
that  is,  there  ought  to  be  no  exceptive  classes.  What  is  the 
crime  of  murder  in  one  man,  ought,  under  the  law^ 
-Tttkin/prop-  ^  ^^  ^^^®  Same  man  in  another  man  under  the  same 
•rty  wichovt  circumstauccs.  When  a  tax  is  levied  upon  a  pro- 
Miiteiit  or  fession  of  law,  one  gentleman  at  the  bar  should  be 
coM^eaiiatioa.  required  to  pay  it  just  as  do  all  the  other  members 
of  the  profession.  Oue  pilot  should  be  allowed  to  collect 
the  same  fees  as  another  pilot  for  similar  services.  Oue  rail- 
road should  be  subjected  to  a  fine,  or  other  penalty,  for  fail- 
ing  to  blow  its  whistle  at  a  crossing,  jast  as  all  other  railroads 
should  be  required  to  do.  One  railroad  should  be  required 
to  pay,  on  its  gross  earnings,  a  tax  to  pay  the  expenses  of  the 
railroad  commissioners  of  this  State,  just  as  all  the  balance 
of  the  railroads  in  this  state  are  required  to  do.  Equality  ia 
equity.  Bnt  when  the  law  reaches  out  its  strong  arms  and 
punishes  the  murderer,  he  should  not  complain  that  his  other 
fellow-citizens,  who  have  not  committed  murder,  are  not  also 
hung.  The  lawyer,  who  pays  a  tax  on  his  profession  should 
not  complain  that  a  tanner  does  not  pay  a  like  tax.  A  com- 
mission merchant  should  not  feel  chagrined  because  a  pilot 
collects  fees  for  bringing  a  vessel  into  port,  and  he  cannot. 
A  railroad  should  not  complain  when  it  has  to  pay  the 
expenses  of  the  railroad  commission,  whose  office  it  is  to 
superintend  its  business,  because  a  cotton  factory,  with  whom 
the  railroad  commission  has  no  business,  is  not  required  to 
pay  its  part  of  such  taxes.  And  so  with  the  balance.  It  is 
upon  those  common  carriers,  who  have    confided  to  them 
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valuable  franchises  of  the  state,  on  condition  of  a  use  by  them 
of  the  public,  and  who  operate  railroads  over  a  right  of  way 
contiguous  to  the  property  of  others,  with  a  flying  locomotive 
whiose  sparks  sometimes  spread  ruin  to  others — it  is  to  the 
railroads  who  alone  do  this,  that  the  law  speaks,  whether  such 
railroads  are  operated  and  owned  by  one  man,  a  partnership 
of  men,  or  a  chartered  company.  It  speaks  to  every  one  alike. 
It  is  no  respecter  of  persons.  This  exception  is  overruled. 
(b^  What  is  said  in  disposing  of  the  objections  indicated  as  *'  (a)  '* 
will  apply  with  equal  force  to  the  objection  now  presented, 
(c)  The  laws  of  this  state  reserved  the  right  to  change  the 
contract.  The  legislature,  in  its  wisdom,  has  acted.  In  our 
judgment,  its  action  is  not  liable  to  be  considered  an  error, 
as  alleged,  (d)  The  short  reference  in  '*{c) "  applies  here  as 
well,  (e)  and  (/)  We  are  at  a  loss  to  perceive  how  this  action 
of  the  state  can  be  said  to  deprive  or  take  the  private  property 
of  railroads  and  give  it  another  without  the  railroad's  consent, 
and  contrary  to  law,  especially  to  the  constitution  of  this 
state.  A  little  reflection,  we  are  sure,  will  remove  this  diffi- 
culty. Where  railroads  are  made  to  pay  damages  to  persons 
whose  persons  or  property  thev  have  injured,  it  cannot  be 
said  that  such  damages,  though  very  unwillingly  paid  are  . 
taken  from  them  contrary  to  law.  It  is  the  law  when  enforced 
that  requires  the  damages  paid.  The  provision  of  the  statute 
creating  the  offense,  for  the  commission  of  which  the  damages 
are  adjudged  to  be  paid,  can,  in  no  sense,  be  made  to  apply 
to  the  case  suggested  in  these  exceptions. 

The  grounds  of  appeal  must  all  be  dismissed.    It  is  the 

i'udgment  of  this  court  that  the  judgment  of  the  circuit  court 
)e  affirmed. 

Mr.  Justice  McGowAN. — ^I  am  not  inclined  to  declare  an  act 
of  the  legislature  unconstitutional  unless  it  is  clearly  so.  I 
concur  in  the  result. 

Mr.  Chief  Justice  McIver  (dissenting). — It  being  admitted 
that  the  fire  which  destroyed  plaintiffs  property,  sometime 
in  July,  1890,  had  its  origin  in  sparks  escaping  piMMntinf 
from  defendant's  locomotive,  and  that  the  dam-  opinion, 
ages  sustained  amounted  to  one  hundred  dollars,  the  only 
question  in  the  court  below,  and  the  only  question  raised  by 
ihis  appeal,  is,  whether  section  1511  of  the  General  Statutes 
comes  in  conflict  with  the  provisions  of  the  constitution  of 
this  state,  or  that  of  the  United  States.  The  section  in  ques- 
tion reads  as  follows :  "  Every  railroad  corporation  shall  be 
responsible  in  damages  to  any  person  or  corporation,  whose 
buildings  or  other  property  may  be  injured  by  fire  communi- 
cated by  its  locomotive   engines,  or  originating  within  the 
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limits  of  tbe  right  of  way  of  said  road  in  consequence  of  the 
act  of  any  of  its  authorized  agents  or  employes,  except  in  any 
case  where  property  shall  have  been  placed  on  the  right  of 
way  of  such  corporation  unlawfully,  or  without  its  consent; 
and  shall  have  an  insurable  interest  in  the  property  upon  its 
route  for  which  it  may  be  so  held  responsible,  and  may  pro- 
cure insurance  thereon  in  its  own  behalf."  This  section  has 
been  construed  by  this  court,  in  the  case  of  Thompson  v.  The 
B.  &  D.  Bailroad  Company,  24  S.  C.  366,  as  designed  to 
eliminate  the  element  of  negligence,  whenever  a  railroad  com- 

Eany  is  sued  for  damages  occasioned  by  fire  communicated 
y  its  locomotives  or  originating  upon  the  right  of  way,  in 
consequence  of  the  act  of  any  of  the  authorized  agents  or 
employes  of  such  company.  So  that  the  practical  inquiry 
here  is  whether  the  legislature  has  the  power  to  pass  an  act 
making  a  railroad  company  liable  for  damages  done  to  the 
property  of  another,  without  fault  on  its  part,  and  while  in 
the  lawful  use  of  its  own  property.  This  question  not  having 
been  raised  or  considered  in  Thompson's  case,  svpra^  is  now 
presented  for  the  first  time,  and  must  now  be  determined. 

The  general  rule  as  I  understand  it,  is  that  where  one  per- 
son, in  the  lawful  use  of  his  own  property,  happens  to  do 
some  injury  to  the  property  of  another,  without  fault  on  his 
part,  he  is  not  liable  for  the  damages  resulting  from  such  in- 
jury. To  make  him  so  liable,  it  is  necessary  to  show,  not 
only  the  injury  done,  but  also  that  it  was  due  to  some  fault, 
either  wilful  or  negligent,  on  the  part  of  the  person  sought  to 
be  charged.  This  rule  has  been  applied  to  cases  in  which 
the  damages  sustained  resulted  from  fire  communicated  by 
sparks  from  locomotive  engines  running  on  railways.  Cooley 
on  Torts,  589-592,  where  that  eminent  author  says :   "  The 

fist  of  the  action  is  negligence."  See,  also,  McCready  v, 
Lailroad  Company,  2  Strob.  356,  where  Wardlaw,  J.,  lays 
down  the  same  doctrine.  In  addition  to  this,  it  will  be  found 
that  the  legislature  has  incorporated  this  principle  in  its 
legislation  upon  the  subject  of  the  destruction  of  property  by 
fire,  for  by  section  2497  of  the  General  Statutes,  as  amended 
by  the  act  of  1886,  19  Stat.  621  (which  was  the  law  in  force 
at  the  time  of  the  destruction  of  the  property  of  plaintiff  by 
lire),  it  is  expressly  declared,  that  whoever  shall  maliciously 
or  negligently  set  fire  to  any  combustible  matter,  so  as 
thereby  the  woods,  etc.,  of  another  be  set  on  tire,  shall  be 
liable  to  indictment,  and  shall,  moreover,  be  liable  to  an  action 
for  damages ;  and  in  the  subsequent  amendment,  by  the  act 
of  1891  (20  Stat.  1125),  the  same  element  of  negligence  is 
retained.  It  seems,  therefore,  that  the  legislature,  by  the 
provisions  of  section  1511  of  the  General  Statutes,  has  un- 
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dertaken  to  apply  a  much  more  stringent  rule  to  railroad 
corporations  than  would  be  applied  to  all  other  persons 
uucler  like  circumstances. 

Now,  as  it  is  properly  conceded  that  corporations,  in  in- 
quiries like  the  present,  must  be  regarded  as  persons,  it  seems 
to  me  that  the  section  in  question  is  a  violation  of  sec.  12, 
art.  1,  of  the  constitution  of  this  state,  as  well  as  of  the  14th 
amendment  to  the  constitution  of  the  United  States.  In  other 
words,  it  is  class  legislation,  which  it  was  one  of  the  objects 
of  those  constitutional  provisions  to  prevent.  It  subjects  a 
railroad  corporation  to  "  other  restraints  or  disqualifications  " 
in  regard  to  its  personal  rights  than  such  as  are  laid  upon 
others  under  like  circumstances,  and  it  denies  to  railroad 
corporations  "  the  equal  protection  of  the  laws ; "  and  it  tends 
to  deprive  a  railroad  corporation  of  its  property  without  due 
process  of  law,  and  merely  by  legislative  declaration.  For, 
as  we  have  seen,  where  fire  is  communicated  to  the  lands  of 
another  by  sparks  escaping  from  a  locomotive  engine  of  a 
railroad  corporation,  while  passing  over  its  track  lawfully,  as 
it  has  a  right  to  do  under  the  provisions  of  its  charter,  this 
legislation  undertakes  to  make  such  corporation  liable  for 
any  damage  that  may  ensue,  whether  there  is  any  negligence 
on  the  part  of  the  corporation  or  not,  while  if  the  same  dam- 
age is  done  by  any  other  person  to  the  property  of  another, 
he  cannot  be  made  liable  without  proof  of  some  fault  or 
negligence  upon  the  part  of  the  person  causing  the  damage. 
It  is  true  that  class  legislation  may  sometimes  be  vindicated 
as  an  exercise  of  the  police  power ;  but  I  agree  with  Mr.  Jus- 
tice Pope,  that  the  legislation  here  under  consideration  cannot 
be  vindicated  as  an  exercise  of  the  police  power ;  and  I  need 
not  undertake  to  add  anything  to  what  he  has  said,  in  his 
opinion,  upon  this  subject. 

It  must  be  remembered  that»the  question  here  is  not  as  to 
the  power  of  the  legislature  to  enact  laws  for  the  proper  regu- 
lation of  railroad  corporations  in  the  exercise  of  the  fran- 
chises granted  to  them,  which  would  be  readily  conceded. 
The  chapter  of  the  General  Statutes,  in  which  the  section 
under  consideration  is  found,  affords  numerous  instances  of 
the  exercise  of  such  a  power,  which  never  have,  and  never  can 
be,  successfully  questioned.  But  the  question  here  is  as  to 
the  power  of  the  legislature  to  enact  a  law  by  which  the  lia- 
bility of  a  railroad  corporation  for  an  injury  done  to  the  prop- 
erty of  another,  without  fault  on  its  part,  while  in  the  lawful 
use  of  its  own  property,  shall  be  measured  by  a  different  rule, 
and  determined  by  a  different  principle  from  that  which  would 
be  applied  to  every  other  person,  who,  while  in  the  lawful  use 
of  own  property,  should,  without  fault  on  his  part,  injure  the 
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property  of  another,  whereby  in  the  latter  case  it  would  be 
absolutely  necessary  to  show  negligence  in  order  to  fix  lia- 
bility, while  in  the  former  it  would  not  be  necessary  to  show 
any  negligence  whatever. 

Kor  is  this  a  Question  whether  the  legislature  may  not  enact 
a  law  altering  the  rules  of  evidence,  by  declaring  that  where 
the  property  of  a  person  is  injured  by  fire  caused  by  sparks 
escaping  from  a  locomotive  engine,  proof  of  the  injury  from 
such  a  cause  shall  constitute  primafacie  evidence  of  negli- 
gence, and  throwing  the  burden  of  proof  upon  the  railroad 
corporation  using  such  locomotive  of  showing  that  there  was 
no  negligence ;  but,  as  I  have  said,  the  question,  practically, 
is  whether  one  principle  of  law  can  be  applied  to  railroad  cor- 
porations and  another  to  all  other  persons,  under  like  circum- 
stances. 

We  have  no  case  in  this  state  directly  in  point ;  and  it  must 
be  conceded  that  the  authorities  elsewhere  are  conflicting.  It 
seems  to  me,  however,  that  the  cases  which  hold  legislation, 
of  the  character  of  this  now  under  consideration,  as  unconsti- 
tutional,  are  better  founded  in  reason  than  those  which  hold 
the  contrary.  See  Zeigler  v.  S.  &  N.  Ala.  B.  B.  Company,  58 
Ala.  594;  County  of  San  Mateo  v.  Southern  Pacific  B.  B.  Com- 
pany, 13  Fed.  Bep.  722 ;  New  Orleans,  etc.,  B.  B.  Company 
V,  Bourgeois,  14  Am.  St.  Bep.  534  (66  Miss.  3) ;  Oregon,  etc., 
Bailway,  etc.,  Company  v.  Smalley,  1  Wash.  206,  22  Am.  St. 
Bep.  143,  42  Am.  &  Eug.  B.  Cas.  550 ;  Chicago,  etc.,  B.  B. 
Company  v,  Minnesota,  134  U.  S.  418,  42  Am.  &  Eng.  B.  Cas. 
285. 

It  seems  to  me,  therefore,  that  section  1511  of  the  General 
Statutes  is  clearly  unconstitutional,  and  should  be  so  declared. 

Judgment  affirmed. 

Constitutionality  of  Statute  Imposing^  on  Railroad  Companies  Liability 
for  Damages  Caused  by  Firei — See  Mathews  a.  St.  Louis  &  S.  F.  R.  Co., 
ante,  p.  482. 

Liability  of  Railroad  Companies  for  Torts  as  Affected  by  Lease  of  Road. 
—See  Stickley  f?.  Chesapeake  &  Ohio  R.  Co.  (Ky.),  53  Am.  <&  Eng.  R.  Cas.  56, 
and  not«,  60. 

Liability  of  Lessor  Company  for  Torts  of  Lessee.  —  See  Arrowsmith  v. 
KashTille  <fe  Decatur  R.  Co.  (Tenn.),  59  Am.  <&  Eng.  Corp.  Cas.  79,  and  note, 
96. 
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V. 

People. 

(148  lUinoU  484). 

Rebutting  Prima-faele  Evidence  of  Validity  of  Statute  by  Reference  to 
Journals  of  Leg^ialature. — The  veriticHiion  of  an  act  by  the  signatures  of  the 
speakers  uf  buih  houses  and  the  approval  of  the  governor,  is  prima-fade 
evidence  of  its  validity,  but  tlie  journals  of  either  branch  of  the  legislature 
may  be  referred  to  for  the  purpose  of  overcoming  such  evidence. 

Validity  of  Statute — Irregularities  in  Bill  before  Legislature. — Whether  a 
title  to  a  bill  introduced  iu  the  legislature  be  regarded  as  incorrectly  des- 
ignating the  number  of  a  section,  or  an  amendment  is  regarded  as  making 
a  change  in  the  title,  and  neither  the  wrong  designation  nor  the  change 
are  matters  of  substance,  nor  are  calculated  to  mislead  as  to  the  subject  uf 
the  bill,  the  one  may  be  regarded  as  a  merely  clerical  mistake  in  no  wise 
impairing  the  validity  of  the  law,  and  as  to  the  other,  it  is  sufficient  to  say 
that  there  is  no  provision  of  the  constitution  which  requires  a  bill  to  pre- 
serve the  same  title  through  all  its)  stages  in  both  houses. 

Validity  of  Amendment  of  1879  to  Statute  Relating  to  Operation  of  Rail- 
roads—Stoppage of  Trains  at  County  Seats. — The  act  of  1879,  amending 
section  25  of  the  act  of  March  81,  1874,  relating  to  the  operation  of  rail- 
roads, and  which  adds  certain  requirements  as  to  the  stoppage  of  trains  at 
county-seat  stations,  was  properly  passed  by  the  legislature  in  accordance 
with  the  requirements  of  the  constitution. 

Opinion  Evidence  as  to  What  Constitutes  a  *<  Regular  Passenger  Train." 
— Whether  a  *'fast  mail  train"  is  a  '*  regular  passenger  train  "  within  the 
meaning  of  a  statute  requiring  regular  passenger  trains  to  stop  at  all  sta* 
tions  at  county  seats  for  a  reasonable  time,  cannot  be  proved  by  the  opinions 
of  witnesses,  since  the  quentinn  is  one  of  fact  for  the  jury. 

Definition  of  "  Regular  Passenger  Train  ''  Within  Statute  Requiring  such 
Train  to  Stop  at  County  Seat.  —  A  '*  fast  mail  train  *'  carrying  passengers, 
equipped  and  operated  and  running  u()on  a  schedule  the  same  as  other 
trains,  and  differing  from  them  only  in  the  fact  that  it  does  not  stop  at  all 
stations,  is  a  **  regular  passenger  train  "  within  the  meaning  of  a  statute,  re- 
quirinsr  the  stoppai;e  of  passensrer  trains  at  Cf>unty  seats. 

Obligation  of  Company  to  Run  Train  to  Established  Station  in  County 
Seat  which  is  a  Terminus. — Where  a  railroad  company  has  constructed  its 
line  through  or  into  a  county  seat  and  has  located  a  passenger  station 
there,  and  maintained  it  for  years,  a  statute  requiring  railroad  companies 
to  stop  all  regular  passenger  trains  at  stations  in  county  seats  requires  the 
company  to  continue  to  go  to  such  station  and  to  stop  its  trains  there,  and 
its  obligation  to  perform  the  duty  is  not  affected  oy  the  fact  that  such 
station  is  the  terminus  of  its  line. 

Right  of  Company  to  Change  Established  Location  of  Termini. — Where 
a  railroad  company  has  fixed  the  terminal  point  of  its  road  in  a  town  or 
city,  it  cannot  afterwards  change  the  location,  since  the  discretion  as  to 
its  termini  or  the  selection  of  the  intermediate  points  when  once  exer- 
cised, is  exhausted,  and  it  cannot  thereafter  change  the  location  without  leg- 
islative authority. 
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Same — Duty  of  Company  to  Operate  Train  at  Continuous  Line — Operat- 
ing Transfer  Trains  to  Established  Terminus. — Wher^  the  charter  of  a  rail- 
road company  requires  it  to  operate  its  road  as  a  continuous  line,  it  will  be 
compelled  to  operate  the  same  to  the  point  selected  by  it  as  one  of  its 
termini,  and  it  will  not  have  the  right  to  treat  the  legal  and  actual  ter- 
minus in  a  city  as  though  it  were  on  a  side  or  spur  track  to  be  visited  onlf^ 
with  such  cars  or  trains  as  it  sees  fit  to  send  there,  nor  is  the  requirement 
of  the  law  met  by  the  use  of  short  trains  for  transfer  purposes. 

Validity  of  Statute  Requiring  "Regular  Passenger  Trains"to  Stop  at  County 
Seats— Interference  with  Interstate  Commerce  — Interference  with  Carriage 
of  the  Mails. — The  proviso  to  section  25  of  the  act  of  1874,  as  amended  in 
1879  (Hev.  Stat.,  chap.  114,  §  88),  which  requires  all  regular  passenger- 
trains  to  stop  a  sufiicient  length  of  time  at  the  railroad  stations  of  county 
seats  for  the  purpose  of  receiving  and  letting  off  passengers  with  safety, 
in  so  far  as  it  relates  to  mail  trains  running  through  the  state  into  other 
states,  does  not  conflict  with  the  provision  of  the  federal  constitution, 
which  confer  upon  congress  the  power  to  regulate  commerce  among  the 
states,  nor  is  the  proviso  invalid  as  an  interference  with  the  carriage  of  the 
mails. 

Right  of  State  to  Require  Trains  to  Stop  at  County  Seats  as  Affected  by 
Acts  of  1855  and  1867,  Relating  to  the  Operation  of  Railroad  Companiesi — 
The  act  of  1855  euubliii<;  railroad  companies  to  euter  into  operating  con- 
tracts, and  the  act  of  1867  having  for  its  object  the  facilitation  of  trans- 
fer and  transportation,  do  not  interfere  with  the  right  of  the  state  to 
require  railroad  companies  to  stop  their  passenger  trains  at  stations  in 
county  sears  for  a  sufficient  time  to  enable  pa^sen^ers  to  get  off  and  on. 

Same— Right  of  State  as  Affected  by  Federal  Aid  Extended  to  Railroad 
Companiesi  and  by  Arrangements  with  Postal  Authorities!— The  fact  that 
a  railroad  company  has  been  aided  by  congress  for  the  purpose  of  estab- 
lishing a  line  of  travel  through  several  states  does  not  preclude  the 
states  tbro'.igh  which  the  road  passes  from  making  all  needful  regulations 
of  a  police  character  for  the  government  of  the  companies  within  their 
jurisdiction,  and  any  arrangement  such  a  company  may  have  with  the  post- 
office  department  of  the  United  States  will  not  have  the  effect  to  preclude 
the  state  from  passing  reasouable  police  regulations  affecting  such  company. 

Right  to  Enforce  Obedience  to  Statute  by  Mandamus. — Mandamus  will 
lie  to  compel  a  railroad  company  to  stop  all  its  regular  passenger-trains 
at  county  seats  in  accordance  with  a  statute  requiring  the  stoppage  of  such 
trains  at  such  places  for  a  reasonable  length  of  time  to  enable  passengers  to 
alight  and  embark. 

Sufficiency  of  Judgment  to  Compel  Observance  of  Statute — Pleading  and 
Proof — Waiver  of  Defects  in  Petition  by  Answer  After  Demurrer. — The  plead- 
ings and  proof  in  a  proceeding  to  compel  stoppage  of  passenger  trains  at  a 
€ounty-seat  station  as  required  by  statute,  showed  that  a  fast  mail  train  was 
the  only  regular  passenger  train  which  failed  to  comply  with  the  statute 
and  the  judgment  directed  the  company  to  stop  all  its  trains  at  such  station. 
It  further  appeared  that  the  company  demurred  to  the  petition  upon  the 
ground,  among  others,  that  the  prayer  was  broader  than  the  petition,  and 
after  the  demurrer  was  overruled  the  company  answered.  Held^  that  there 
'was  a  waiver  of  the  demurrer,  and  furthermore  that  to  support  such  a  judg- 
ment it  was  not  necessary  to  show  that  the  neglect  to  comply  with  the 
statute  extended  to  all  the  regular  passenger  trains  of  the  company. 

AppjgAL  from  Alexander  county  circuit  court. 
Oreen  cfe  GUbert,  for  appellant. 
Zansden  dc  Leeky  for  appellee. 
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Magruder,  J. — This  is  a  petition  for  a  mandamus^  filed  on 
April  17,  1891,  in  the  circuit  court  of  Alexander  county,  in  the 
name  of  the  people,  by  the  state*8  attorney  of  that 
county,  against  the  Illinois  Central  Kailroad  Com-  "•■  •  •  • 
pany,  to  compel  that  company  to  cause  all  of  its  regular  pas- 
senger trains  coming  into  the  city  of  Cairo  to  be  brought  down 
to  the  passenger  station  at  the  intersection  of  Second  and 
Ohio  Levee  streets,  in  that  city,  and  there  stopped  a  sufficient 
length  of  time  to  receive  and  let  ofif  passengers  with  safety. 
Amendments  were  made  to  the  petition,  and  a  demurrer  to 
the  amended  petition  was  overruled.  Amendments  were  also 
made  to  the  answer.  The  circuit  court  sustained  a  special 
demurrer  to  certain  paragraphs  of  the  amended  answer,  and, 
replications  being  filed  to  certain  other  paragraphs  thereof, 
a  jury  was  waived,  and  the  cause  submitted  to  the  court  for 
trial,  by  agreement,  upon  the  issues  of  fact.  The  issues  of 
fact  were  found  in  favor  of  the  petitioner,  and  judgment  was 
rendered  in  accordance  with  the  prayer  of  the  petition.  From 
such  judgment,  the  present  appeal  is  prosecuted. 

One  of  the  defenses  made  by  the  respondent  below,  and  the 
disallowance  of  which  is  here  assigned  as  error,  was  that 
section  88  of  chapter  114  of  the  Bevised  Statutes,  being  sec- 
tion 25  of  the  act  of  1874,  in  relation  to  fencing  and  operat- 
ing railroads,  as  amended  in  1879,  did  not  pass  the  lower 
house  of  the  legislature,  and  never  became  a  law. 

Section  25  of  ''An  act  in  relation  to  fencing  and  operating 
railroads,"  approved  March  31,  1S74,  in  force  July  1,  1874, 
read  as  follows :  "  Every  railroad  corporation  shall  cause  its 
passenger  trains  to  stop,  upon  the  arrival  at  each  station  ad- 
vertised by  such  corporation  as  a  place  for  receiving  and  dis- 
charging passengers  upon  and  from  such  trains,  a  sufficient 
length  of  time  to  receive  and  let  off  such  passengers  with 
safety."  Hurd,  Bev.  St.  1874,  p.  811,  c.  114,  §  63.  Among 
the  laws  of  1879,  printed  by  authority  of  law,  and  certified  by 
the  secretary  of  state,  is  the  following  amendatory  act : 

"  An  act  to  amend  section  25  of  *  An  act  in  relation  to  fenc- 
ing and  operating  railroads,'  approved  March  31, 1874,  in  force 
July  1,  1874."    Approved  May  29, 1879,  in  force  July  1,  1879. 

"  Section  1.  Be  it  enacted  by  the  people  of  the  state  of  Illinois^ 
represented  in  the  general  assembly,  that  section  25  of  an  act  en- 
titled 'An  act  in  relation  to  fencing  and  operating  railroads,' 
approved  March  31,  1874,  in  force  July  1,  1874,  be  amended 
so  as  to  read  as  follows : 

"  Sec.  25.  Time  of  stop  at  stations.  Every  railroad  corpo- 
ration shall  cause  its  passenger  trains  to  stop,  upon  its  arrival 
at  each  station  advertised  by  such  corporation  as  a  place  for 
receiving  and  discharging  passengers  upon  and  from  such 
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trains,  a  sufficient  length  of  time  to  receive  and  let  off  pas- 
sengers with  safety :  provided,  all  regular  passenger  trains 
shall  stop  a  sufficient  length  of  time  at  the  railroad  station 
of  county  seats  to  receive  and  let  off  passengers  with  safety.' 
Approved  May  29th,  1879."     Laws  111.  1879,  p.  225. 

The  amendment  of  1879  to  section  25  of  the  act  of  1874  was 
the  proviso  at  the  end  of  the  section.  It  is  claimed  that  the 
amendatory  act  above  set  forth  was  not  adopted  in  accordance 
with  the  requirements  of  the  constitution,  and  that,  therefore, 
the  said  proviso  is  not  now  in  force.  The  provision  of  the 
constitution  which  is  alleged  to  have  been  violated  in  the 
passage  of  the  act  is  the  first  clause  of  section  13  of  article  4. 
That  clause  requires  that  *'  every  bill  shall  be  read  at  large  on 
three  different  days,  in  each  house." 

It  is  not  denied  that  the  amendatory  act  received  the  sig- 
nature of  the  speakers  of  both  houses,  and  the  approval  of  the 
governor.  Such  verification  is  prima/acie  evidence 
**rT*idit**of  °^  ^^  validity  as  a  legislative  enactment  But  it  is 
aet-Bebotui.  ^®  Settled  law  of  this  state  that  the  journals  of 
either  branch  of  the  legislature  may  be  resorted  to 
for  the  purpose  of  overcoming  such  prima/ade  evidence.  It 
may  be  shown  from  the  journals  that  an  act  was  not  passed 
in  the  mode  prescribed  by  the  constitution.  Spangler  v.  Jaco- 
by,  14  111.  297 ;  Turley  v.  County  of  Logan,  17  111.  151 ;  Pres- 
cott  V.  Board,  19  111.  324 ;  People  v.  Starne,  35  111.  121.  Ac- 
cordingly, upon  the  trial  below,  the  respondent  introduced  in 
evidence  the  official  journal  of  the  house  of  representatives  of 
the  thirty-first  general  assembly,  and  read  therefrom  so  much 
as  refers  to  said  amendatory  act  of  1879.  It  was  thereby 
proven  that  on  March  25,  1879,  Mr.  Graham  introduced  house 
bill  No.  833,  a  bill  for  ''An  act  to  amend  'An  act  in  relation 
to  fencing  and  operating  railroads,'  approved  March  31,  1874, 
in  force  July  1,  1874,"  and  the  title  was  read,  and  the  bill  was 
referred  to  the  committee  on  railroads.  That,  on  March  26th, 
that  committee  made  the  following  report :  "  The  committee 
on  railroads,  to  whom  was  referred  house  bill  No.  833,  being 
a  bill  for  '  An  act  to  amend  section  sixty-three  of  "  An  act  in 
relation  to  fencing  and  operating  railroads,"  approved  March 
31,  1874,  in  force  July  1,  1874,'  *  *  *  report  the  same  back  to 
the  house,  and  recommend  that  it  do  pass."  That  said  report 
was  adopted,  and  the  bill  ordered  to  its  first  reading.  That, 
on  March  27th,  house  bill  No.  833,  for  "  An  act  to  amend  sec- 
tion 63  of  '  An  act  in  relation  to  fencing  and  operating  rail- 
roads,' approved  March  31,  1874,  in  force  July  1,  1874,"  was 
read  at  large  a  first  time,  and  ordered  to  a  second  reading. 
That,  on  April  7th,  house  bill  No.  833,  for  "  An  act  to  amend 
section  63,'  etc.,  as  last  above  described,  was  read  at  large  a 
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second  time,  and  an  amendment  was  offered  and  adopted, 
amending  section  63,  line  4,  by  inserting  the  word  "  passenger  " 
between  the  words  "regular*'  and  ''trains,"  so  as  to  make  it 
read:  "Provided  all  regular  passenger  trains,"  and  the 
bill  was.  ordered  engrossed  for  a  third  reading.  That,  on 
April  li^th,  the  committee  on  enrolled  and  engrossed  bills  re- 
ported that  "house  bill  No.  833,  a  bill  for  *An  act  to  amend 
section  63,'  etc.,"  as  last  above  described,  had  been  correctly 
eugrossed,  and  was  therewith  returned.  That,  on  April  23d, 
"house  bill  No.  S38,  for  *An  act  to  amend  section  63,'  etc.," 
as  last  above  described,  was  taken  up  out  of  its  order  by  con- 
sent, and  the  following  amendment  was  offered  and  adopted : 
"  Amend  the  title  of  the  bill  by  inserting  the  words  *  twenty- 
five  '  in  lieu  of  the  words  *  sixty-three ;'  also  amend  the  bill 
by  striking  out  the  words  'sixty -three'  and  figures  '63'  wher- 
ever they  occur  in  the  bill,  and  insert  in  lieu  thereof  the 
words  '  twenty-five '  and  the  figures  '  25/  "  That  the  bill  was 
thereupon  engrossed  for  a  third  reading.  That,  on  April  25th, 
the  committee  on  engrossed  and  enrolled  bills  reported  that 
"  house  bill  No.  833,  a  bill  for  '  An  act  to  amend  section 
twenty-five  of  "  An  act  in  relation  to  fencing  and  operating 
railroads,"  approved  March  31,  1874,  in  force  July  1,  1874,' " 
had  been  correctly  engrossed,  and  was  therewith  returned. 
That,  on  April  SOch,  "  house  bill  No.  833,  for  *  An  act  to  amend 
section  sixty-three  of  "An  act  in  relation  to  fencing  and 
operating  railroads,"  approved  March  31,  1874,  in  force  July 
1,  1874* "  (having  been  printed),  was  read  at  large  a  third 
time  ;  and  the  question  being,  "  Shall  this  bill  pass  ? "  it  was 
decided  in  the  affirmative, — "Teas  [names],  83;  nays  [names], 
20.  Ordered,  that  the  title  be  as  aforesaid,  and  that  the 
clerk  inform  the  senate  thereof,  and  ask  their  concurrence 
therein."  That,  on  May  28th,  the  senate  reported  to  the 
house  that  it  had  concurred  with  them  in  the  passage  of 
"  house  bill  No.  833,  a  bill  for  *  An  act  to  amend  section  twenty, 
five  of  "  An  act  in  relation  to  fencing  and  operating  railroads," 
approved  March  31,  1874,  in  force  July  1,  1874.'"  That,  on 
May  29,  1879,  the  joint  committee  on  enrolled  bills  reported 
that  '* house  bill  No.  833,  'An  act  to  amend  section  twenty- 
five  of  an  "  Act  in  relation  to  fencing  and  operating  railroads," 
approved  March  31,  1874,  in  force  July  1,  1874,'"  had  been 
correctly  enrolled,  and  had  been  on  that  day  laid  before  the 
governor  for  his  approval.  That,  on  May  36th,  the  governor 
sent  a  message  to  the  house,  informing  it  that  he  had  approved 
and  signed  "house  bill  No.  833,  'An  act  to  amend  section 
twenty.five  of  "An  act  in  relation  to  fencing  and  operating 
railroads,"  approved  March  31,  1874,  in  force  July  1,  1874.' " 
The  position  of  the  counsel  for  the  appellant  is  that  a  bill 
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numbered  833,  for  an  act  to  amend  section  63,  etc.,  was  read 

three  times  in  the  house,  and  passed  bj  it,  but  that 

Taiidityof       ^  bju  to  amend  section  25  of  the  act  in  question 

iITki" lltiTe  ^^^  ^^*  ^^^^^  three  times,  nor  passed  by  the  house, 
proceedfnffii.  It  is  therefore  argued  that  the  amendatory  act  of 
1879,  which  was  an  act  to  amend  section  25,  never 
became  a  law.  We  are  unable  to  concur  in  the  view  that  the 
act  of  1879  was  not  legally  adopted. 

The  original  act  of  March  31,  1874,  in  relation  to  fencing 
and  operating  railroads,  contained  but  39  sections  when  stand- 
ing by  itself,  and  apart  from  any  other  act  upon  the  general 
subject  of  railroads.  It  was  first  published  in  the  revision 
of  the  statutes  issued  in  1874,  denominated  the  ^'Bevised 
Statutes  of  the  State  of  Illinois,  A.  D.  1874."  Chapter  114  of 
this  revision  is  entitled  "  Bailroads  and  Warehouses,"  and  con- 
tains a  number  of  acts  of  the  legislature  upon  those  general 
subjects.  In  the  arrangement  of  these  acts  in  the  chapter  the 
original  numbers  of  the  sections  of  each  separate  act  are  re- 
tained ;  but  new  numbers  are  given  to  the  sections  of  the  vari 
ous  acts,  taken  as  a  whole,  and  considered  as  parts  of  the 
chapter.  These  new  numbers  run  from  1  to  147,  inclusive. 
It  follows  that  each  section  in  chapter  114  of  the  revision  con- 
tains two  numbers,  one  being  the  original  number  of  the  sec- 
tion in  the  original  act,  and  the  other  beiug  the  number  of  the 
section  as  a  part  of  a  collection  of  acts  constituting  a  chapter, 
with  a  common  designation.  By  reference  to  the  Bevised 
Stntutes  of  1874  it  will  be  seen  that  section  25  of  the  original 
act  of  March  31,  1874,  is  numbered  63  as  a  part  of  chapter 
114.  The  section,  as  it  there  appears,  has  two  numbers,  to 
wit,  63  and  25.  Both  numbers  were  intended  to  designate  the 
same  subject-matter.  It  is  easy  to  see  how  the  committee 
who  reported  the  amendment  back  to  the  house  were  misled 
into  describing  the  section  as  section  63,  in  view  of  the  fact 
that  it  was  so  numbered  in  the  revision  of  1874.  There  was 
in  1879  no  other  authorized  publication  of  the  act  of  March 
31,  1874,  except  the  Bevised  Statutes  of  1874.  Section  1  of 
an  act  to  provide  for  the  publication  of  the  Bevised  Statutes 
of  the  state,  approved  March  30,  1874,  in  force  on  July  1, 
1874,  directed  that,  immediately  after  the  close  of  the  session 
of  1874,  all  the  General  Statutes  of  the  state,  which  would  be 
in  force  on  July  1, 1874,  should  be  compiled  and  published  in 
a  volume  to  be  entitled  the  *'  Bevised  Statutes  of  the  State  of 
Illinois,  A.  D.  1874."  Section  2  provided  that  the  Bevised 
Acts  of  1871-72  and  1873-74  should  "be  notated  so  as  to 
show,  by  proper  reference,  the  original  acts  and  sections 
therein."  Section  17  directed  that  the  secretary  of  state 
should  print  in  pamphlet  form  the  acts  passed  at  that  session 
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not  embraced  in  the  Bevised  Statutes,  and  that  he  should  not 
include  therein  tho^e  published  in  the  Bevised  Statutes.  Bev. 
St.  1874,  pp.  811,  1046. 

While  it  was  technically  incorrect  to  designate  the  amenda- 
tory act  in  the  title  thereof  as  an  act  to  amend  section  63  of 
the  original  act,  in  view  of  the  fact  that  said  original  act  con- 
tained no  section  63,  yet,  at  the  same  time,  there  was  a  certain 
section  of  the  original  act  which  was  designated  as  section  63 
in  the  legally-authorized  publication  of  the  Bevised  Statutes 
of  the  state.  The  section  so  designated  as  section  63  of  chap- 
ter 114  was  the  same  as  section  25  of  the  original  act.  There 
can  therefore  be  no  uncertainty  as  to  what  the  legislature  in- 
tended to  amend,  nor  is  it  possible  that  any  member  of  the 
legislature  could  have  been  misled  by  the  title  of  the  amend- 
atory act.  The  great  object  of  the  rules  and  maxims  of  inter- 
pretation is  to  discover  the  true  intention  of  the  law;  and 
whenever  that  intention  can  be  indubitably  ascertained  from 
allowed  signs,  and  by  admitted  means,  courts  are  bound  to 
give  it  eflfect.  Potter's  Dwar.  St.  p.  178 ;  County  of  St.  Olair  v. 
Bollman,  15  111.  App.  279. 

The  constitution  provides  that  "  no  law  shall  be  *  *  * 
amended  by  reference  to  its  title  only,  but  *  *  *  the  sec- 
tion amended  shall  be  inserted  at  length  in  the  new  act. '» 
Const,  art.  4  §  13.  The  section  here  intended  to  be  amended 
was  the  section  of  the  act  of  1874  which  had  reference  to  the 
stoppage  of  passenger  trains  at  stations  ;  and  that  section,  to- 
gether with  the  proviso  which  constituted  the  amendment  to 
it,  was  set  out  in  full  in  the  amendaiory  act,  and  was  read  on 
three  different  days  in  the  house  ;  and  it  will  bo  presumed  to 
have  been  read  on  three  different  days  in  the  senate,  as  the 
record  contains  no  proof  to  the  contrary.  Larrison  v.  Bail- 
road  Co.,  77  111.  11.  It  is  not  pretended  that  there  were  two 
different  bills  having  the  same  number.  There  was  but  one 
house  bill, — No.  833.  This  designation  was  kept  unchanged 
in  the  passage  of  the  bill  through  both  houses,  and  was  affixed 
to  the  act  when  it  was  reported  as  enrolled,  and  also  when  it 
was  reported  as  approved  by  the  governor.  The  identity  of 
the  body  of  the  bill  through  every  step,  from  its  introduction 
in  the  house  until  it  was  finally  declared  a  law,  is  thus  suffi- 
ciently established.  Larrison  v.  Bailroad  Co.,  supra ;  Plum- 
mer  v.  People,  74  111.  361 ;  Walnut  v.  Wade,  103  U.  S.  683. 
After  the  second  reading,  the  number  of  the  section  was 
changed  by  amendment  from  63  to  25,  and  thereafter  the  bill 
came  before  the  house  four  times  as  a  bill  to  amend  section 
25.  As  the  bill  preserved  its  identity  by  holding  its  number, 
— "833," — it  cannot  be  said  that  it  was  not  constitutionally 
passed.  Walnut  v.  Wade,  supra.  Whether  the  title  be  re- 
61  A.  &  £.  R.  Cas.— 85 
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garded  as  incorrectly  designating  the  number  of  the  section, 
or  the  amendment  as  making  a  change  in  the  title,  neither  the 
wrong  designation  nor  the  change  were  matters  of  substance, 
uor  were  they  calculated  to  mislead  as  to  the  subject  of  the  bill; 
and  consequently  the  one  may  be  regarded  as  merely  a  cleri- 
cal mistake,  in  no  wise  impairing  the  validitj'  of  the  law ;  and, 
as  to  the  other,  it  may  be  said  that  there  is  no  provision  of  the 
constitution  which  requires  a  bill  t  o  preserve  the  same  title 
through  all  its  stages  in  both  housjes.  Plummer  v.  People, 
supra;  Walnut  v.  Wade,  supra.  "An  unessential  false  de- 
scription can  never  defeat  a  grant,  contract,  or  other  instru- 
ment, nor  would  it  defeat  a  statute."  School  Directors  v» 
School  Directors,  73  111.  249 ;  Binz  v.  Weber,  81  111.  288. 

2.  The  appellant  claims  that  it  has  not  violated  section  88  of 
the  railroad  law  by  failing  to  run  passenger  trains  to  the  sta- 
what  coDsti-  ^^^^  ^^  Cairo,  which  is  the  county  seat  of  Alexander 
tMtesarefiiiar  coiiuty.  In  order  to  show  that  appellant  was  guilty 
pua«nffer  of  such  violation,  appellee  introduced  testimony  to 
traiB.  prove  that  a  certain  train,  known  as  the  "  fast  mail 

train,"  did  not  stop  at  the  passenger  station  in  Cairo.  The 
company  denies,  and  the  people  affirm,  that  the  fast  mail  train 
was  a  "  regular  passenger  tram,"  within  the  meaning  of  said 
section  25  or  63,  now  known  as  "  section  88  "  of  the  general 
law  in  regard  to  railroads  and  warehouses.  Starr.  &  C.  Ann. 
St.  c.  114,  p.  1943 ;  Eev.  St.  1891,  c.  114,  §  88. 

In  the  year  1855  the  appellant  company  completed  the  con- 
struction of  its  road,  and  located  its  regular  passenger  station 
or  depot  in  what  is  now  the  city  of  Cairo,  at  a  point  some> 
thing  over  a  quarter  of  a  mile  from  the  junction  of  the  Ohio 
and  Mississippi  rivers,  known  as  the  '^  intersection  of  Second 
and  Ohio  Levee  Streets."  This  said  station  has  been  there 
maintained  and  continuously  used  for  a  period  of  more  than 
36  years.  The  city  of  Cairo  was  incorporated  in  1857,  and  be- 
came the  county  seat  in  1859.  In  the  year  1859  a  railroad 
bridge  was  built  across  the  Ohio  river  about  two  miles  north 
of  said  station,  which  bridge  has  been  since  used  by  appel- 
lant for  the  passage  of  its  cars  and  trains  over  the  river.  The 
elevated  approach  to  the  northwestern  end  of  the  bridge,  on 
the  Illinois  side  of  the  river,  was  built  by  the  appellant  com- 
pany. The  foot  of  this  approach  is  about  3  miles  north  of 
the  station,  and  about  3000  feet  north  of  the  corporate  limits 
of  Cairo.  The  approach  rises  from  the  grade  of  the  railroad, 
and  is  about  20  feet  above  the  level  of  the  ground  when  it 
reaches  the  corporate  limits,  and  more  than  50  feet  above  the 
ground  when  it  reaches  the  northwesterly  end  of  the  bridge. 
The  evidence  shows  that  the  fast  mail  train  running  from  Cni- 
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cago  to  New  Orleans  passes  over  the  bridge  on  its  way  south- 
ward, without  going  to  or  stopping  at  the  station  in  Cairo. 

The  fast  mail  train  was  put  upon  the  road  about  July  1, 
1890.  When  it  first  began  to  run  it  left  Chicago  with  a  mail 
<;ar  and  a  baggage  car.  Afterwards  it  would  leave  that  city 
with  a  mail  car,  a  combination  car,  and  a  compartment  car, 
the  latter  being  *'  used  for  such  passengers  as  chose  to  travel 
in  it."  The  combination  car  was  a  baggage  car  and  smoking- 
car  combined.  Upon  reaching  Champaign,  the  train  would 
take  on  another  coach  for  Jackson,  Teun.  In  January,  1891, 
it  began  to  take  on  at  Du  Quoin  still  another  passenger  coach, 
from  St  Louis  to  Cairo.  About  the  time  this  suit  was  begun, 
the  train  was  in  the  habit  of  arriving  at  Mounds  Junction,  some 
'eight  or  nine  miles  north  of  the  Cairo  station,  with  a  mail 
car,  a  combination  car,  a  compartment  car,  and  two  regular 
passenger  coaches.  A  short  train  would  run  up  from  Cairo, 
and  meet  the  fast  mail  train  at  Mounds  Junction,  transferring 
to  the  latter  passengers  bound  for  the  south  from  Cairo,  and 
carrying  to  Cairo,  on  the  return  trip,  passengers  on  the  mail 
train  desiring  to  go  to  Cairo.  After  the  beginning  of  the 
present  suit,  the  short  train  from  Cairo  would  meet  the  fast 
mail  train  at  Bridge  Junction,  three  miles  north  of  Cairo. 
The  fast  mail  train,  in  crossing  the  bridge  and  the  approach 
thereto  on  its  way  southward,  passes  through  a  portion  of  the 
corporate  limits  of  the  citv.  A  part  of  the  time,  the  fast  mail 
train  and  the  short  train  from  Cairo  would  exchange  engines 
at  Mounds  Junction  or  Bridge  Junction.  The  fast  mail  train 
is  a  daily  train,  running  on  schedule  time.  There  is  proof 
that  it  will  stop  at  any  station  between  Du  Quoin  and  Cairo  to 
put  off  passengers  holding  tickets  from  St.  Louis.  The  time- 
tables and  traveller's  guide,  as  set  out  in  t.he  record,  show 
that  it  is  advertised  by  appellant  as  a  passenger  train,  being 
train  No.  41,  and  leaving-Chicago  at  3:15  A.  M.,  with  through 
coach  to  New  Orleans,  and  a  sleeping-car  from  Water  Valley 
to  New  Orleans. 

Under  the  facts  thus  detailed,  we  think  the  fast  mail  train 
was  a  "  regular  passenger  train,"  within  the  meaning  of  the 
statute,  although  its  main  object,  as  originally  organized,  may 
have  been  the  expeditious  transportation  of  the  United  States 
mail  from  Chicago  through  to  New  Orleans.  In  Chicago  & 
A.  K.  Co.  V,  People,  105  111.  657,  where  a  train  known  as  the 
"  Kansas  City  Express,"  being  a  through  frain  from  St.  Louis 
to  Kansas  City,  failed  to  stop  at  Carrolton,  the  county  seat  of 
Green  county,  it  was  claimed  that  such  express  train  was  not 
a  "  regular  passenger  train,"  but  we  held  it  to  be  such,  be- 
cause it  was  equipped  and  operated  in  the  same  manner  as 
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any  other  passenger  train  npon  the  road,  and  carried  passen- 
gers and  baggage  as  did  other  trains,  and  ran  upon  the  official 
time-table  of  the  company  as  other  trains  did,  and  only  differed 
from  other  passenger  trains  in  that  it  did  not  stop  at  all  the 
stations.  In  that  case  we  said :  "  The  language  of  the  act 
would  not,  perhaps,  include  a  wild  train,  a  freight  train,  an 
excursion  train,  or  a  special  train  ;  but  where  a  train  was  en- 
gaged in  carrying  passengers,  running  regularly  every  day 
upon  an  advertised  time-card  of  the  company,  equipped  as  all 
other  passenger  trains  are,  we  are  satisfied  such  a  train  was 
designed  by  the  legislature  to  fall  within  the  terms  of  the  act 
— '  all  regular  passenger  trains.'  Had  the  legislature  intended 
to  except  a  fast  train  or  a  through  train  from  the  operation  of 
the  law,  it  would  have  been  an  easy  matter  to  have  framed  the 
law  in  such  a  way  that  no  doubt  could  have  existed  in  regard 
to  the  intention,  and,  if  such  had  been  intended,  language  of  a 
different  character  would  no  doubt  have  been  used."  To  the 
same  effect  is  Ohio  &  M.  Ry.  Co.  v.  People,  29  111.  App. 
561. 

One  of  the  witnesses  of  the  company,  upon  the  trial  below^ 
who  was  an  assistant  of  appellant's  second  vice-president, 
was  asked  the  question  whether  the  fast  mail  train  was  a 
Opinion  ©Ti-  regular  passenger  train,  but,  upon  objection  made, 
denee  as  to  was  uot  allowed  to  auswer.  The  refusal  of  the 
eharaetorof  court  to  permit  him  to  answer  is  claimed  by  the 
of  train.  appellant  to  have  been  erroneous,  but  we  think 

the  ruling  of  the  trial  judge  was  correct.  The  witness  was 
asked  to  decide  the  very  question  which  the  court,  trying  the 
case  without  a  jury,  was  called  upon  to  decide.  A  witness  is 
not  permitted  to  give  his  opinion  as  an  expert  in  reference  to 
a  matter  which  does  not  involve  a  question  of  science,  skill, 
or  trade.  To  determine  whether  a  train  is  a  regular  passen- 
ger train  is  not  a  subject  which  "  so  far  partakes  of  the  nature 
of  a  science  as  to  require  a  course  of  previous  habit  or  study 
in  order  to  the  attainment  of  a  knowledge  of  it'^  Linn  v. 
Sigsbee,  67  111.  75  ;  Fire-proofing  Co.  t?.  Poczekai,  130  III  139, 
22  N.  E.  Rep.  543.  The  opinions  of  witnesses  should  not  be 
asked  in  such  a  way  as  to  cover  the  very  question  to  be  found 
by  the  jury  or  court.  Chicago  &  A  B.  do.  v.  Springfield  & 
N.  W.  R.  Co.,  67  111.  142.  Where  the  matter  inquired  about 
requires  a  special  knowledge,  and  may  be  determined  by  a 
jury,  upon  a  sufficient  description  of  the  facts  in  regard  to  it^ 
it  is  not  proper  to  receive  the  testimony  of  experts.  Hopkins 
V,  Railroad  Co.,  78  111.  32  ;  City  of  Chicago  t?.  McGiven,  Id. 
347  ;  Pennsylvania  Co.  v.  Conlan,  101  111.  93. 

3.  Another  proposition  of  the  appellant  arising  out  of  the 
assignments  of  error  is  that  the  fast  mail  train  did  not  come 
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within  the  purpose  and  intent  and  legal  effect  of  the  proviso 
of  said  section  88.  If  we  understand  the  position 
of  counsel  upon  this  branch  of  the  case,  it  is  that  i>i«eo«»tiiniance 
section  88  has  no  application  to  the  fast  mail  train,  jJai^g^^J^gtab- 
becanse  that  train  does  not  go  to  or  pass  the  pas-  iuii«d  depots, 
senger  station  at  Cairo,  but  leaves  the  main  line  of 
the  road  three  miles  north  of  Cairo,  and  veers  oflf  to  the 
southeast  upon  the  new  track  recently  constructed  upon  the 
approach  to  the  bridge.  In  other  words,  the  construction 
which  counsel  place  upon  the  proviso  to  section  88  is  that 
where  the  passenger  train  of  a  railroad  company  passes  a 
passenger  station  at  a  county  seat,  on  its  way  to  some  desti- 
nation beyond  the  county  seat,  it  must  stop  at  the  station 
long  enough  to  receive  and  let  off  passengers,  but  that,  if  it  is 
not  necessary  for  such  train  to  pass  the  station  at  the  county 
seat,  it  is  not  obliged  to  go  there  or  to  stop  there.  This  con- 
struction limits  the  proviso  to  a  mere  requirement  as  to  the 
length  of  time  during  which  trains  must  stop  at  railroad  sta- 
tions of  county  seats,  in  case  they  happen  to  pass  such 
stations.  If  such  is  the  correct  view  of  the  proviso,  as  ap- 
plied to  such  a  state  of  facts  as  is  disclosed  by  the  record 
now  before  us,  every  railroad  company  in  the  state  which  has 
been  in  the  habit  of  stopping  its  passenger  trains  at  such 
stations  may  turn  them  into  some  other  track,  at  a  point 
within  a  short  distance  of  the  station,  and  pass  around  the 
couutys  eat  altogether.  We  think  that  where  a  railroad  com- 
pany has  constructed  its  road  through  or  in  a  county  seat, 
and  located  a  passenger  station  there,  and  maintained  such 
station  for  years,  it  is  required  by  this  proviso  to  continue  to 
^o  there  and  to  stop  there ;  and  its  obligation  to  perform  this 
duty  is  not  affected  by  the  circumstance  that  such  station 
may  be  the  terminus  of  the  road. 

It  was  so  held  by  this  court  in  People  v.  Louisville  &  N.  B. 
Co.,  120  111.  48,  10  N.  E.  Bep.  657.  In  that  case  a  depot  in  a 
county  seat,  which  had  been  used  as  such  for  some  13  years, 
was  abandoned,  and  a  new  depot  was  established  outside  of  the 
corporate  limits,  to  which  an  accommodation  train  was  run 
from  the  county  seat  twice  a  day,  to  connect  with  passing 
trains ;  and  it  was  held  that  it  was  the  imperative  duty  of  the 
company  to  stop  all  of  its  regular  passenger  trains  at  the  old 
depot,  and  that  such  duty  was  "  expressly  enjoined  by  the 
eighty-eighth  section  of  chapter  114  of  the  Bevised  Statutes." 
The  following  language  was  there  used  :  "  The  fact  that  these 
trains  may  stop  at  the  new  depot,  a  quarter  of  a  mile  beyond 
the  corporate  limits  of  the  town,  does  not  relieve  thhe  com- 
pany either  from  its  common  law  or  statutory  duties  in  this 
respect.     For  this  purpose  the  stopping  of  its  trains  miles 
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distant  from  the  town  would  be  equally  available,  unless  it 
can  be  said,  as  a  matter  of  law,  that  the  stopping  of  a  train 
a  quarter  of  a  mile  from  a  place  is  stopping  it  at  the  place, 
which,  of  course,  it  cannot  be.  The  very  statement  of  the 
proposition  involves  an  absurdity  so  gross  in  its  character  as 
to  forbid  serious  consideration." 

Section  2  of  appellant's  charter  empowered  it  to  conduct, 
maintain,  and  operate  a  railroad  '-  from  the  southern  terminus 
of  the  Illinois  and  Michigan  canal  to  a  point  at  the  city  of 
Cairo,"  etc.  Adams  &  D.  Real  Prop.  p.  1756.  The  selection 
of  the  point  at  the  city  to  which  the  road  was  to  be  con- 
structed was  within  the  discretion  of  the  company.  The 
company  fixed  the  corner  of  Second  and  Levee  streets,  or,  as 
is  claimed  by  counsel,  a  point  950  feet  south  of  said  corner, 
as  the  terminus  of  its  road,  and  built  a  passenger  station  and 
depot  at  said  corner,  and  laid  its  tracks  to  the  depots  and 
stopped  all  of  its  trains  there  from  1855  to  1890,  a  period  of 
35  years.  The  discretion  with  which  it  was  clothed  as  to  the 
location  of  its  terminus  has  been  exercised.  As  was  said  in 
People  V.  Louisville  &  N.  R.  Co.,  aupra^  in  regard  to  Mc- 
Leansboro,  so  may  it  be  said  here  of  Cairo :  "  During  this 
time  business  interests  have  doubtless  grown  up  and  shaped 
themselves  with  reference  to  the  location  as  originally  fixed 
by  the  company.  Property  has  no  doubt  been  bought  and 
sold  upon  the  faith  of  the  company's  action,  and  it  may  well 
be  assumed  its  value  was  effected  more  or  less  by  it." 

Where  a  railroad  company  has  fixed  the  terminal  point  of 
its  road  in  a  town  or  city,  it  cannot  afterwards  change  the  lo- 
cation. People  V.  Louisville  &  N.  R.  Co.,  supra ;  Railroad 
Co.  V,  Suffern,  129  111.  274,  21  N.  E.  Rep.  824.  "  The  power 
Power  of  rail-  ^^  ^'^^  Company  to  determine  its  location,  when 
roiui  eompanx  once  exercisevi,  is  exhausted.  It  may  have  a  dis- 
toehanse  cretioQ  as  to  its  termini,  or  the  selection  of  its  in- 
loeatioB.  termediate   points,  or  its  route  between    certain 

fixed  points ;  but,  having  exercised  the  discretion,  it  cannot 
change  the  location  without  legislative  authority."  Pierce, 
R.  R.  pp.  254,  255,  quoted  in  People  v,  Louisville  &  N.  R.  Co., 
supra. 

The  appellant  company  is  required  by  its  charter  to 
operate  its  road  as  a  continuous  line  to  the  point  selected  and 
used  and  maintained  by  it  as  the  southern  terminus  of  its 
road.  It  cannot  make  Mounds  Junction  or  Bridge  Junction 
the  southern  terminus.  It  had  no  right  to  treat  the  legal  and 
actual  terminus  at  the  corner  of  Second  and  Levee  streets,  in 
Cairo,  as  though  its  station  in  that  city  was  on  a  side  or  spur 
track,  to  be  visited  only  with  such  cars  and  trains  as  it  sees 
fit  to  send  there.     The  requirement  of  the  law  is  not  met  by 
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the  use  of  short  trains  for  transfer  purposes.  Railroad  Co. 
V.  Hall,  91  U.  S.  343 ;  State  v,  Hartford  &  N.  H.  E.  Co.,  29 
Conn.  538 ;  U.  S.  v.  Union  R  R.  Co.,  4  Dill.  478 ;  People  v. 
Louisville  &  N.  R.  Co.,  supra  ;  Ohio  &  M.  Ry.  Co.  v.  People, 
120  111.  200,  11  N.  E.  Rep.  347 ;  Railroad  Co.  v.  Suflfern, 
supra.  As  the  charter  required  the  road  to  be  built  "  to  a 
point  at  the  city  of  Cairo,"  and  as  the  road  was  built  up  to  a 
selected  and  designated  point  in  said  city,  to  wit,  the  corner 
of  the  streets  above  mentioned,  and  a  depot  was  established 
there  at  the  end  of  the  line,  "  the  defendant  has  no  discretion 
as  to  whicb  of  its  passenger  trains  it  will  stop  there,  and 
which  it  will  not."  People  v.  Louisville  &  N.  R.  Co.,  supra. 
It  may  suit  the  interest  or  convenience  of  a  railroad  company 
that  certain  of  its  trains,  destined  for  distant  points  in  other 
states,  and  known  as  '*  through  trains,"  should  follow  a  new 
route,  and  pass  around  or  away  from  one  of  its  long-estab- 
lished depots,  but  such  a  mode  of  operating  the  "  through 
trains,"  wnere  the  depot  so  established  is  both  the  railroad 
station  of  a  county  seat  and  the  legal  terminus  of  the  original 
road  in  this  state,  amounts  not  only  to  an  evasion  of  the  pro- 
viso to  section  88,  but  virtually,  and  in  efifect,  to  an  abandon- 
ment of  a  part  of  the  company's  road.  It  was  said  in  People 
V.  Louisville  &  N.  R.  Co.,  supra:  "The  fact  that  through 
business  may  be  more  remunerative  than  way  business  affords 
no  justification  for  neglecting  the  way  business ;  nor  can  the 
company  abandon  its  road,  or  any  part  of  it,  without  render- 
ing its  franchises  liable  to  forfeiture." 

4.  It  is  also  contended  by  the  appellant  that  the  enforce- 
ment of  the  proviso  to  section  88,  to  the  eatent  of  compelling 
appellant  to  operate  its  south-bound  fast  mail  train  down  into 
Cairo ;  would  conflict  with  section  8  of  article  1  of 
the  constitution  of  the  United  States,  which  con-  proTitaas 
fers  upon  congress  the  power  "to  regulate  com-  nfvutioB of 
merce  *   *  *  among  the  several  states.     That  the  i«t«"Ute 

f)roviso  in  question  is  not  invalid,  as  being  a  regu-  ••■■•"^ 
ation  of  interstate  commerce,  has  been  expressly 
decided  by  tbis  court.  In  Chicago  &  A.  R.  Co.  v.  People, 
supray  it  was  claimed  that  if  the  statute  was  broad  enough  to 
include  "  through  train  "  above  mentioned,  known  as  the 
"  Kansas  City  Express,"  its  effect  was  a  regulation  of  com- 
merce between  the  states,  and  hence  was  inhibited  by  the 
federal  constitution  ;  but  we  held  that  the  statute  did  not  un- 
dertake to  regulate  commerce  between  the  states ;  that  it  im- 
posed no  restriction  upon  the  introduction  or  transportation 
of  any  article  of  commerce,  and  was  but  a  proper  exercise  of 
the  police  power  of  the  state.  The  following  language  there 
used  is  applicable  here :  "  This  railroad  company  accepted 
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its  charter  upon  the  implied  condition  that  its  franchises 
would  be  exercised  subject  to  the  power  of  the  state  to  im- 
pose such  reasonable  regulations  as  the  comfort,  safety,  or 
welfare  of  society  might  require.  *  *  *  Did  the  act  con- 
tribute to  the  comfort,  safety,  or  welfare  of  the  public.  If  it 
did,  and  did  not  deprive  the  company  of  any  essential  right 
conferred  by  its  charter,  its  passage  was  a  proper  exercise  of 
the  police  power.  Cooley,  Coust.  Lim.  577 ;  JPotter's  Dwar. 
St.  p.  458  ;  Lake  View  v.  Bose  Hill  Cemetery,  70  III  191,  In 
the  enactment  of  the  law  requiring  all  regular  passenger 
trains  to  stop  at  county  seats,  the  legislature  no  doubt  had  in 
view  the  great  benefit  the  public  would  derive  in  the  in- 
creased facilities  for  reaching  the  county  seat,  to  aid  in  the 
dispatch  of  business  in  courts,  in  the  prompt  arrest  and 
prosecution  of  criminals  who  might  be  indicted  in  the  courts, 
in  the  attendance  of  witnesses,  grand  and  petit  jurors, — in- 
deed, the  prompt  and  efficient  transaction  of  all  business  in 
courts  held  at  tlie  county  seat,  and  the  facility  for  the  exami- 
nation of  records  in  the  state  and  conveyance  of  property. 
These  and  various  other  matters  pertaining  to  the  welfare  of 
the  public  doubtless  led  to  the  enactment  of  the  law,"  etc. 
The  views  thus  expressed  are  sustained  by  the  following 
cases :  Stone  v.  Loan  &  Trust  Co.,  116  U.  S.  307,  6  Sup  Ct 
Rep.  334,  388,  1191 ;  Stone  v.  Railroad  Co.,  116  U.  S.  347, 
6  Sup.  Ct  Rep.  348,  388,  1191 ;  Smith  v,  Alabama,  124  U.  S. 
465,  8  Sup.  Ct.  Rep.  564 ;  Louisville,  N.  O.  &  T.  Ry.  Co.  v. 
Mississippi,  133  U.  S.  587,  10  Sup  Ct.  Rep.  348 ;  Davidson  v. 
State,  4  Tex.  App.  545. 

Counsel  for  appellant  concede  that  section  88  is  not  a  regu- 
lation of  interstate  commerce,  if  it  be  construed  as  merely  re- 
Federmiaidto  Quiring  regular  passenger  trains  which  pass 
eompany  aad  through  couuty  scats  to  stop  loug  euough  at  the 
€arrU9«>or       stations  there  to  receive  and  let  oflf   passengers 

r.g  iltVr"lT*'  ^V*^  ^.^*®*y '  ^^*  ^*  ^^  claimed  that  the  section  is  a 
•ute  to  control  violatiou  of  the  federal  constitution,  and  an  inter- 
operation  of  fereuce  with  the  federal  government,  if  it  be  so  en- 
'^*^'  forced   as   to   require    a   fast   train   carrying  the 

United  States  mail,  and  on  its  way  to  New  Orleans,  through 
several  states  south  of  the  Ohio  river,  to  go  to  the  regular 
passenger  station  at  Cairo,  and  stop  there  long  enough  to 
receive  and  let  oflf  passengers  with  safety  instead  of  pro- 
ceeding over  the  Ohio  river  bridge  without  going  to  said 
station. 

It  is  true  that  certain  clauses  of  the  act  of  congress  of  Sep- 
tember 20,  1850,  donating  sections  of  the  public  lands  to  the 
state  of  Illinois  to  aid  in  the  construction  of  the  railroad 
which  appellant  afterwards  built,  and  also  a  clause  in  the 
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charter  granted  to  appellant  by  tlie  state  of  Illinois  in  Febru- 
ary, 1851,  provide  for  the  transportation  of  the  government 
mail,  and  of  any  property  of  troops  of  the  United  States.  2 
Starr.  &  C.  St.  p.  1980,  c.  114,  §§4,  6 ;  Adams  &  D.  Real  Prop, 
p.  1759,  §  19.  But  we  apprehend  that  such  arrangement  as 
the  appellant  company  may  have  with  the  post-office  depart- 
ment of  the  federal  government  for  the  transportation  of  the 
mail  cannot  have  the  effect  of  abrogating  a  reasonable  police 
regulation  of  this  state.  Sections  1  and  2  of  the  above-named 
act  of  congress  grant  land  and  light  of  way  to  the  state  of 
Illinois  for  the  construction  of  a  railroad  **  to  a  point  at  or 
near  the  junction  of  the  Ohio  and  Mississippi  rivers,"  and 
provide  that  "the  construction  of  said  road  shall  be  com- 
menced at  its  southern  terminus,  at  or  near  the  junction  of" 
said  rivers.  Congress  left  it  to  the  state,  or  to  a  company  to 
be  chartered  by  the  state,  to  select  the  particular  point  at  or 
near  such  junction  which  was  to  be  the  southern  terminus.  A 
subsequent  contract  with  the  post-office  department  would  not 
authorize  the  appellant  to  abandon  the  use  of  any  part  of  the 
road  thus  constructed  to  a  point  selected  in  pursuance  of  a 
discretion  conferred  by  the  federal  congress.  It  was  held  by 
the  supreme  court  of  the  United  States,  in  Stone  v.  Loan  & 
Trust  Uo.,  aupra^  that,  in  case  of  a  railroad  whose  construction 
had  been  aided  by  congress  so  as  to  establish  a  route  of  travel 
through  several  states,  a  state  has  the  power  to  make  all 
needful  regulations  of  a  police  character  for  the  government 
of  the  company  operating  the  road  within  the  jurisdiction  of 
the  state ;  and  that  among  such  regulations  are  those  which 
require  the  company  to  stop  trains  at  railroad  crossings,  to 
slacken  speed  through  a  crowded  thoroughfare,  and  to  do 
other  things  "  affecting  the  comfort,  the  convenience,  or  the 
safety  of  those  *  *  *  entitled  to  look  to  the  state  for 
protection,"  etc.  In  Smith  v,  Alabama,  supra,  the  same  court 
said  that  "  the  rate  of  speed  at  stations  and  through  villages, 
towns,  and  cities "  was  a  matter  of  state  regulation.  If  the 
requirement  that  the  mail  train  go  to  Cairo,  and  stop  long 
enough  to  receive  and  let  off  passengers  with  safety,  interfere 
in  any  way  with  the  carriage  of  the  mail,  it  must  be  by  reason 
of  the  delay  supposed  to  be  thereby  created  ;  but  the  amount 
and  extent  of  the  delay  must  be  left  to  the  state  authorities  to 
determine,  subject  to  the  qualification  that  such  delay  is  not 
unreasonable.  Bequiring  trains  to  stop  at  crossings,  and  to 
slacken  their  speed  through  cities  and  villages,  creates  delay. 
It  does  not  appear  that  stopping  at  the  Cairo  station  would 
create  any  unreasonable  delay.  On  the  contrary,  the  proof 
shows  that  a  vestibule  passenger  train  running  from  Chicago 
to  New  Orleans,  which  stops  at  the  Cairo  station,  performs 
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the  journey  from  Chicago  to  New  Orleans  within  the  same 
time  as  such  journey  is  made  b^  the  '*  fast  mail  train." 

It  is  true  that  section  7  of  said  act  of  congress  grants  the 
same  rights,  etc.,  which  are  granted  to  Illinois  to  the  states  of 
Alabama  and  Mississippi,  in  order  to  aid  in  the  continuation 
of  a  railroad  from  the  mouth  of  the  Ohio  river  to  Mobile ;. 
but  the  fact  that  congress  has  aided  several  states  by  the 
donation  of  public  lands  for  the  construction  of  railroads, 
which  may  eventually  form  one  continuous  liue,  does  not 
relieve  the  companies  operating  such  roads  from  the  control 
of  the  states  granting  them  their  respective  charters.  In 
Stone  V.  Loan  &  Trust  Co.,  supra,  it  was  said  that  a  railroad 
company  was  not  relieved  entirely  from  state  regulation  or 
state  control  in  one  state  simply  because  it  had  been  incor> 
porated  by,  and  was  carrying  on  business  in,  the  other  states- 
through  which  its  road  ran  ;  that  the  corporation  created  by 
each  state  was,  for  all  the  purposes  of  local  government,  a 
domestic  corporation,  and  subject  to  the  constitutional  au- 
thority of  the  state  government ;  that  the  company,  while  in  the 
state,  would  be  governed  by  the  state  in  respect  to  all  thinga 
which  had  not  been  placed  by  the  federal  constitution  within 
the  exclusive  jurisdiction  of  cougress  ;  that  nothing  could  be 
done  by  the  government  of  the  state  which  could  operate  as- 
a  burden  upon  the  interstate  business  of  the  company,  or  im- 
pair the  usefulness  of  its  facilities  for  interstate  traffic  ;  but 
that  it  was  not  enough  to  prevent  the  state  from  acting  that 
the  road  therein  was  used  in  aid  of  interstate  commerce ;  that 
"  legislation  of  this  kind,  to  be  unconstitutional,  must  be  such 
as  will  necessarily  amount  to  or  operate  as  a  regulation  of 
business  without  the  state,  as  well  as  within."  In  Smith  v. 
Alabama,  supra,  the  federal  supreme  court  again  said  :  "  It  is 
to  be  remembered  that  railroads  are  not  natural  highways  of 
trade  and  commerce.  They  are  artificial  creations.  They  are 
constructed  within  the  territorial  limits  of  a  state,  and  by  the 
authority  of  its  laws,  aud  ordinarily  b}-  means  of  corporations- 
exercising  their  franchises  by  limited  grants  from  the  state. 
The  places  where  they  may  be  located,  and  the  plans  accord- 
ing to  which  they  must  be  constructed,  are  prescribed  by  the 
legislation  of  the  state." 

Counsel  refer  to  the  act  of  the  legislature  of  this  state 
enabliug  railroad  companies  to  enter  into  operative  contracts, 
approved  February  12,  1855,  and  to  the  **  Act  to  facilitate 
travel  and  transportation,  approved  February  25, 
Effect  of  acu  1867,  as  in  some  way  committing  the  state  to  a 
1867.  waiver  of  its  coutrol  over  railroad  companies  char- 

tered by  it  which  have  conuections  with  railroads 
operating  in  other  states.     We  cannot  see  how  these  acts  cazL 
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be  construed  as  authorizing  the  results  which  are  claimed  to 
flow  from  them.  The  act  of  1855  merely  empowers  railroad 
companies  organized  in  this  state  to  make  contracts  with  rail- 
road  companies  in  other  states  for  leasing  or  running  their 
roads  and  for  other  purposes.  The  privilege  of  connecting 
with  a  foreign  road  does  not  impair  the  obligation  to  submit 
to  the  control  of  the  state  which  has  granted  the  charter,  nor 
does  it  involve  the  right  to  change  the  established  line  or  ter- 
minus of  the  original  road.  The  act  of  1867  provides  for  the 
connection  of  railroads  with  the  rails  of  a  radroad  bridge  in 
cases  where  such  railroads  '^  terminate  at  any  point  on  any 
line  of  continuous  railroad  thoroughfare,"  and  where  the 
bridge  is  so  constructed  as  to  be  a  part  of  such  thoroughfare. 
The  act  expressly  provides  that  "  by  such  eonnections  no  cor- 
porate rights  shall  be  impaired."  For  acts  of  1855  and  1867, 
see  2  Starr  &  0.  St.  pp.  1921,  1922.  As  we  understand  the 
act  of  1867,  it  contemplates  a  case  where  the  railroad,  as  ex- 
tended to  the  bridge  from  its  terminus,  and  the  rails  on  the 
bridge,  shall  together  constitute  one  thoroughfare.  In  the 
present  case,  however,  the  appellant  has  not  extended  its  road 
to  the  bridge  from  the  terminus  at  the  corner  of  Second  and 
Levee  streets,  in  Cairo,  but  from  a  point  three  miles  north  of 
the  terminus ;  hence  the  necessity  for  avoiding  the  terminus 
in  reaching  the  bridge,  if  such  necessity  exists,  has  been 
created  by  appellant's  own  act  in  so  constructing  the  approach 
to  the  bridge  as  not  to  make  the  legal  terminus  of  the  road  a 
part  of  the  continuous  thoroughfare  over  the  bridge. 

5.  It  is  urged  by  counsel  for  appellant  that  the  writ  of 
mandamiM  should  have  been  refused  by  the  trial  court  upon 
the  alleged  ground  that  the  exercise  of  a  sound 
judicial  discretion  would  naturally  lead  to  such 
refusal.  If  a  clear  legal  right  t<^  the  writ  is  shown  by  the 
party  applying  for  it,  he  is  entitled  to  its  issuance.  Railroad 
Co.  V.  Sixffern,  supra.  We  think  such  showing  is  made  in  this 
case. 

It  is  said  that  the  judgment  is  too  broad  in  ordering  appel- 
lant to  stop  all  of  its  regular  passenger  trains  at  the  Cairo 
station  when  it  appears  from  the  pleading  and  proofs  that  the 
fast  mail  train  is  the  only  regular  passenger  train  which  does 
not  stop  there.  As  it  was  the  duty  of  the  appellant  to  stop 
all  of  its  regular  passenger  trains  at  said  station,  a  violation 
of  its  duty  was  shown  when  the  failure  to  stop  one  of  such 
trains  was  proven.  It  was  not  necessary  to  show  that  the 
neglect  to  comply  with  the  statute  extended  to  all  the  regular 
passenger  trains.  The  respondent  demurred  to  the  petition, 
upon  the  ground,  among  other  grounds,  that  the  prayer  of  the 
petition  was  broader  than  the  petition  itself.     Its  demurrer 
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was  overmled,  and  it  answered  the  allegations  of  the  petition. 
There  was  thereby  a  waiver  of  the  cause  of  demurrer.  "  The 
alternative  writ  stands  in  the  place  of  a  declaration,  to  which 
the  return  is  an  answer."  Silver  v.  Whitmore,  45  111.,  224. 
The  respondent,  having  elected  to  try  the  case  upon  its  merits, 
cannot  now  urge  such  an  objection  as  this  to  the  petition. 

State  Regulation  of  Railroads. — See  Hardy  v,  Atchison,  Topeka  &  Santa 
Fe  H.  Co.  (Kan.),  18  Am.  &  Enp.  R.  Gas.  482.  and  note,  440. 

Abandonment  of  Railroad  Stations. — See  Florida  Central  &  Peninsular 
li.  Co.  V.  State  ex  rel.  Mayor,  etc.  (Fia.),  56  Am.  &  Eng.  H.  Cas.  306,  and 
note  315. 

Validity  of  Statute  Requiring  Stoppage  of  Trains  at*County  Seats— Inter- 
ference With  Interstate  Comnnerce — Application  to  Mail  Trains.  —In  State 
v.  Gludsoii  (Minn.,  June  1,  1894),  59  N.  W.  liep.  48d,  il  was  held  that 
chapter  60,  Laws  1893,  requiring  railroad  companies  to  stop  all  regular 
passenger  trains  at  county  seats,  is  not  unconstitutional  or  void,  either  as 
being  an  unreasonable  regulation  or  as  interfering  with  interstate  commerce. 

It  was  also  held  that  the  statute  is  not  void  as  to  a  train  carrying  United 
States  mail,  which  also  carries  passengers  between  points  within  the  state. 
The  court  said :  **It  is  a  regulation  of  common  carriers  which  the  legislature 
has  the  power  to  impose,  and  it  is  certainly  not  so  unjust  and  unreasonable 
that  the  courts  should  declare  it  void.  See  Chicago  &  A.  R.  Co.  v.  People, 
105  111.  657,  and  Illinois  Cent.  K.  Co.  v.  People,  143  III.  434,  ante^  where- a 
aimilar  law  is  held  valid." 


St.  Louis,  Iron  Mountain  &  Southern  R  Co. 

V, 

B'Sheabs. 

(59  ArkaMai^  237.) 

Enforcement  of  Statutory  Requirement  to  Stop  Trains— Tender  of  Ex- 
penses of  Grading  as  Condition  Precedent  to  Right  to  Mandamus. — Mansf. 
I^Jg-§§  5500-5503  make  it  thedu'y  of  railroad  companies  to  stop  their  trains 
within  the  corporate  limits  of  towns  upon  the  application  of  not  less  than 
60  citizens  thereof,  but  provide  that  before  such  stoppage  can  be  compelled 
the  town  authorities  must  tender  to  the  company  the  reasonable  expense  of 
grading  a  switch  or  side-track  at  the  stopping  place,  and  that  if  the  com- 
pany fails  to  comply  with  the  request,  mandamu*  may  issue  to  compel  the 
stoppage.  Held^  that  a  tender  of  the  expenses  is  a  condition  precedent  to 
the  right  to  the  mandamus. 

Battle,  J.,  and  Wood,  J.,  dissenting. 

Atpeal  from  Hempstead  county  circuit  court 

statement  by  the  court. 

This  is  an  appeal  from  a  judgment  of  the  circuit  court  of 
Hempstead  county,  granting  a  mandamiLs  to  compel  the  ap- 
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pellant  to  stop  its  fast  train  known  as  the  "  Cannon  Ball "  at 
the  incorporated  town  of  Fulton,  upon  the  line  of  the  road  in 
said  county. 

The  petition  states  that  petitioner  was  the  mayor  of  Fulton, 
an  incorporated  town  in  Hempstead  county,  Ark. ;  that  de- 
fendant was  an  incorporated  railway,  and  a  common  carrier 
of  passengers  and  freight ;  that  defendant's  railway  extended 
from  Texarkana,  through  Fulton,  to  Little  Bock,  Ark.:  that 
certain  trains  were  operated  on  said  railway,  passing  north 
and  south  through  Fulton,  known  as  the  "  Cannon-ball 
Trains ;"  that  respondent  had  all  the  switches  and  side-tracks 
in  said  town  of  Fulton  necessary  for  its  use  and  convenience 
in  the  stopping  of  its  trains,  freight  and  passenger,  and  a  com- 
modious depot  building  for  the  use  and  comfort  of  its  passen- 
gers ;  that  respondent  caused  said  cannon-ball  trains  to  run 
rapidly  through  said  town  of  Fulton  without  stopping,  to  the 
great  annoyance  and  inconyenieuce  of  plaintiff  and  the  other 
citizens  of  said  town  ;  that  plaintiff  and  more  than  50  citizens 
of  said  town  of  Fulton  had  applied  in  writing  to  Jay  Gould, 
president,  and  to  W.  T.  Kelley,  superintendent,  of  defendant's 
corporation,  and  asked  that  said  cannon-ball  trains  be  stopped 
at  said  town  of  Fulton  as  provided  for  under  the  statute  ; 
that  said  application  had  been  refused. 

This  petition  was  demurred  to  upon  the  following  grounds  : 

1.  Because  it  failed  to  set  up  facts  sufficient  to  constitute  a 
good  cause  of  action  against  this  defendant. 

2.  Because  it  failed  to  set  up  facts  sufficient,  under  the  stat- 
utes of  the  state  of  Arkansas,  to  entitle  him  to  a  writ  of  man- 
damus as  prayed. 

3.  Because  the  plaintiff  had  no  legal  capacity  to  institute 
this  suit. 

4  Because  there  was  no  equity  in  the  petition  entitling 
plaintiff  to  the  relief  sought. 

After  argument,  this  demurrer  was  overruled  and  all  proper 
exceptions  duly  saved. 

The  appellant  answered,  and,  among  other  things,  stated 
that  two  of  its  passenger  trains  and  one  local  freight  train, 
carrying  passengers,  going  south,  and  the  same  number  and 
kind  of  trains  going  north,  stopped  at  the  town  of  Fulton  each 
day, — one  passenger  at  7:22  a.m.,  going  south  ;  one  passenger 
at  7:55  p.m.,  going  south ;  one  passenger  at  7:55  r.  M.,  gotng 
north ;  one  passenger  at  3:32  p.m.,  going  north.  That  the 
"  Cannon  Ball  "  going  south  passes  Fulton  at  12:45  p.  m.,  and 
does  not  stop.  That  the  Texas  special  passes  Fulton  at  3:01 
P.M.,  and  does  not  stop.  That  tnese  trains  run  to  and  from 
St  Louis  and  Memphis.  That  the  '^  Cannon  Ball "  was  a  fast 
train,  carrying  United  States  mail  and  passengers,  and  was 
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under  the  necessity  of  making  fast  time  to  make  proper  con- 
jiectiou  with  trains  at  Texarkana  and  St.  Louis  ;  and  that  the 
granting  of  the  petition  would  interfere  with  the  rapid  trans- 
portation of  interstate  passengers,  and  the  rapid  transfer  and 
delivery  of  the  United  States  mails.  That  said  train  stopped 
at  all  places  where  another  road  crossed  or  connected  with 
appellant's  roa<l,  etc. 

After  the  evidence  was  concluded,  the  court  declared  the 
law  to  be  as  follows  : 

1.  "  That  if  at  the  time  of  the  application  of  the  plaiutifl'to 
defendant  to  stop  the  train  mentioned  in  complaint  at  Fulton, 
Ark.,  the  defendant  had  all  the  necessary  switches  and  side- 
tracks at  the  town  for  the  use  and  convenience  in  the  stopping 
of  the  trains  of  the  defendant,  then  it  was  not  necessary  to 
tender  the  reasonable  expenses  of  grading  a  switch  or  side- 
track at  said  town,  required  by  section  5501,  Mansf.  Dig.,  be- 
fore the  plaintiff  would  be  entitled  to  insist  upon  the  stopping 
of  the  trains  prayed  for. 

2.  That  if  the  application  required  to  be  made  under  sec- 
tion 5500,  Mansf.  i)ig ,  was  made  in  writing  to  W.  T.  Kellj-, 
superintendent  of  defendant's  road  from  Poplar  Bluff  to  Tex- 
arkana,  while  the  president  of  the  company  and  the  general 
superintendent  were  non-residents,  and  absent  from  the  state, 
that  such  application  is  sufficient,  and  a  sufficient  compliance 
with  said  section. 

3.  That  under  section  5500,  Mansf.  Dig.,  if  the  evidence 
shows  that  Fulton  was  an  incorporated  town  in  this  state,  sit- 
uated on  the  line  of  defendant's  road,  and  that  50  of  its  citi- 
zens made  application  to  defendant,  as  required  under  said 
section,  asking  it  to  stop  its  trains  which  are  mentioned  in  the 
complaint  at  such  town,  then  it  became  the  duty  of  the  com- 
pany to  comply  with  the  requirement  of  the  statu te,  and  stop 
the  train. 

4  That  statute  is  not  an  interference  with  section  8,  art.  1, 
of  the  constitution  of  the  United  States,  which  provides  that 
congress  shall  have  power  to  regulate  the  commerce  among 
the  several  states.  The  legislature  of  the  state  may,  in  the 
exercise  of  its  police  power,  pass  any  law,  of  a  police  charac- 
ter regulating  the  operation  of  railroad  trains  which  it  consid- 
ers necessary  to  protect  the  comfort,  convenience,  and  safety 
of  its  trains,  notwithstanding  such  regulation  may  affect  inter- 
state trains.  Upon  the  facts  of  this  case,  the  court  declares 
the  law  against  the  defendant,  and  mandamvs  is  granted. 

The  defendant  at  the  time  objected  separately  to  each  of  the 
declarations  of  law  as  made  by  the  court,  and  also  excepted 
ix>  the  finding  of  the  court  upon  the  facts  in  the  case,  and  also 
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in  renderiDg  a  jadgment  in  favor  of  the  plaintiff,  and  in  grant- 
ing said  mandamus. 

A  motion  for  a  new  trial  was  then  filed,  overruled,  excep- 
tions saved,  and  an  appeal  prayed. 

The  following  errors  were  assigned  in  the  motion  for  a  new 
trial : 

1.  Because  the  finding  of  the  court  was  contrary  to  the  law. 

2.  Because  it  was  contrary  to  the  evidence. 

3.  Because  it  was  contrary  to  both  the  law  and  the  evi- 
dence. 

4.  Because  the  court  erred  in  refusing  to  declare  the  law 
as  set  out  in  prayers  1,  2,  3,  4,  and  5,  as  asked  by  defendant. 

5.  Because  the  court  erred  in  declaring  the  law  to  be  as  set 
out  in  prayers  1,  2,  3,  and  4,  as  given  by  the  court  upon  its 
own  motion. 

6.  Because  the  court  erred  in  declaring  the  law  and  facts 
in  favor  of  plaintiff,  and  in  granting  the  writ  of  mandamtis. 

7.  Because  the  court  has  no  jurisdiction  to  grant  plaintiff's 
petition  under  the  constitution  and  laws  of  the  United  States. 

The  petition  for  mandamus  in  this  case  was  filed  under  sec- 
tions 5500-5502,  Mansf.  Dig.,  which  read  as  follows  : 

"  Sec.  5500.  When  not  less  than  fifty  citizens  of  any  incor- 
porated town  in  the  state,  situated  on  the  line  of  any  railroad 
*  *  *  shall  make  an  application  in  writing  to  the  president  of 
said  railroad,  etc.,  *  *  *  it  shall  be  the  duty  of  such  railroad 
company  to  stop  all  its  trains,  freight  or  passenger,  at  some 
point  within  the  corporate  limits  of  such  town  most  conven- 
ient, etc.  *  *  * 

"  Sec.  5501.  Before  any  town  may  or  can  insist  upon,  and 
compel  the  stoppage  of  trains  as  in  this  act  provided,  the  cor- 
porate authorities  of  such  town  shall  provide  and  make  tender 
to  such  railroad  companies,  sufficient  means  to  defray  the 
reasonable  expenses  of  grading  a  switch  or  side-track  at  such 
place  of  stopping  for  the  use  of  such  railroad  company, 

"  Sec.  5502.  The  writ  of  mandamtis  may  issue  at  the  suit 
of  any  citizen  of  such  town,  upon  the  failure  of  any  such  rail- 
road company  to  stop  its  trains  as  in  this  act  provided,  and 
to  compel  such  company  to  comply  with  the  requirements  of 
this  act." 

The  petition  failed  to  state  that  the  corporate  authorities  of 
the  town  otFulton  "  had  provided  and  had  made  tender  to  the 
defendant  railway  company,  means  sufficient  to  defray  the 
reasonable  expenses  of  grading  a  switch  or  side-track  at  such 
place  of  stopping  for  the  use  of  "  such  defendant. 

The  circuit  judge  found  as  a  fact  "  that  at  the  time  of  the 
application  of  the  plaintiff  to  defendant  to  stop  the  trains  men- 
tioned in  the  complaint  at  Fulton,  Ark.,  the  defendant  had  all 


660  ST.   L0UI3,   ETC.,    K.   CO.  V.   B' SHEARS.         [VOL.  61 

the  necessary  switclies  at  the  town  for  its  use  and  conven- 
ience in  the  stopping  of  the  train  of  defendant,  and  that, 
therefore  it  was  not  necessary  for  plaintiff  or  the  town  of  Ful- 
ton to  tender  to  the  company  sufficient  means  to  defray  the 
reasonable  expense  of  grading  a  switch  or  side-track  at  said 
town,  as  required  by  section  5501,  before  the  plaintiff  would 
be  entitled  to  insist  upon  the  stopping  of  the  trains  prayed 
for."  The  issues  upon  the  demurrer  and  upon  the  finding  of 
facts  by  the  court  are  the  same,  and  may  be  considered  to- 
gether. 

Dodge  (k  Johnson^  for  appellant. 

Scott  dc  Jones,  for  appellee. 

Hughes,  J.  (after  stating  the  facts). — ^The  only  question  we 
have  considered  and  determined  in  this  case  is  wnether  this 
suit  can  be  maintained,  the  citizens  of  Fulton  having  failed  to 
provide  and  tender  to  the  railway  company  means  sufficient 
to  defray  the  reasonable  expenses  of  grading  a  switch  or  side- 
track at  said  town  of  Fulton  for  the  use  of  said  company,  in 
accordance  with  the  requirement  of  section  5501,  Mausf.  Dig. 
There  does  not  appear  to  be  any  ambiguity  or  obscurity  in 
this  section  of  the  statute.  Where  a  statute  is  unambiguous, 
as  a  general  rule  but  little  room  is  left  for  construction. 

In  the  case  of  Sturges  v.  Crowninshield,  4  Wheat.  202,  it  is 
said:  ''Although  the  spirit  of  the  instrument,  especially  of 
the  constitution,  is  to  be  respected  not  less  than  its  letter,  yet 
the  spirit  is  to  be  collected  chiefly  from  its  words.  It  would 
be  dangerous  in  the  extreme  to  infer  from  extrinsic  circum- 
stances that  a  case  for  which  the  words  of  the  instrument  ex- 
pressly provided  shall  be  exempt  from  its  operation.  Where 
worils  conflict  with  each  other,  and  would  be  inconsistent  with 
each  other  unless  the  natural  and  common  import  of  the 
words  be  varied,  construction  becomes  necessary,  and  to  de- 
part from  the  obvious  meaning  of  the  words  is  justifiable.  Yet 
m  no  case  the  plain  meaning  of  a  provision,  not  contradicted 
by  any  other  provision  in  the  same  instrument  is  to  be  dis- 
regarded because  we  believe  the  framers  of  that  instrument 
could  not  intend  what  they  say.  It  must  be  one  in  which  the 
obscurity  and  injustice  of  applying  the  provision  to  the  case 
would  be  so  monstrous  that  all  mankind  would,  without  hesi- 
tation, unite  in  reiecting  the  application."  Quoted  in  Suth. 
St.  Const,  pp.  315,  316,  §  238. 

Mr.  Sutherland  says  :  ''  One  who  contends  that  a  section  of 
an  act  must  not  be  read  literally  must  be  able  to  show  one  of 
two  things, — either  that  there  i^  some  other  section  which  cuts 
down  or  expands  its  meaning,  or  else  that  the  section  itself  is 
repugnant  to  the  general  provision.     The  question  for  the 
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court  is,  what  did  the  legislature  really  intend  to  direct?  And 
this  intention  must  be  sought  in  the  whole  of  the  act,  taken  to- 
gether, and  other  acts  in  pari  materia.  If  the  language  be 
plain,  unambiguous,  and  uncontrollable  by  other  parts  of  the 
act,  or  other  acts  or  laws  upon  the  same  subject,  the  court 
cannot  give  it  a  diflferent  meaning  to  subserve  public  policy  or 
to  maintain  its  constitutionality.  The  limited  meaning  of  the 
word  will  be  disregarded  when  it  is  obvious  from  the  act  it- 
self that  the  use  of  the  word  was  a  clerical  error,  and  that  the 
legislature  intended  it  in  a  different  sense  from  its  common 
meaning.  Where  that  which  is  directed  to  be  done  is  within 
the  sphere  of  legislation,  and  the  terms  used  clearly  express 
the  intent,  all  reasoning  derived  from  the  supposed  inconven- 
ience, or  even  absurdity,  of  the  result,  is  out  of  place.  It  is 
not  the  province  of  the  courts  to  supervise  legislation,  and 
keep  it  within  the  bounds  of  propriety  and  common  sense.*' 
Sutherland  on  Statutory  Construction,  §  238. 

Where  the  statute  makes  no  exceptions  the  courts  can 
make  none.  It  might  be  very  just  and  reasonable  and  right 
that  the  statute  should  make  an  exception,  such  as  is  contend- 
ed it  does  make,  or  ought  to  be  construed  to  make,  but  this 
was  within  the  power  of  the  legislature,  "  and  its  exercise  of 
the  power  cannot  be  restrained  or  varied  by  the  courts  to  sub- 
serve "  convenience,  to  relieve  from  hardships  or  from  require- 
ments that  seem  unreasonable,  or  even  absurd,  where  the  lan- 
guageris  plain  and  unambiguous.  Sims  v.  Cumby,  53  Ark.  421, 
14  S.  W.  623 ;  McGaughey  v.  Brown,  46  Ark.  37 ;  Bail  way  Co. 
V.  Lambert,  42  Ark.  122 ;  Railway  Co.  v.  Carlley,  39  Ark.  246. 

The  circuit  court  erred  in  awarding  the  mandarmLS^  for  the 
reason  that  no  tender  of  amount  necessary  to  pay  expenses  of 
grading  switch  had  been  made  before  suit,  as  required  by  the 
statute. 

Reversed  and  dismissed. 

Battle,  J.,  dissenting. — I  do  not  concur  with  the  court  in 
the  interpretation  of  the  statute  in  question.     It  requires  rail- 
road companies,  on  the  application  of  50  citizens 
of  any  incorporated  town  to  the^  proper  officer,  "  to  opIHcLi?* 
stop  all  trains — freight  or  passenger — at  some  point 
witnin  the  corporate  limits  of  such  town  most  convenient  for 
the  reception  and  handling  and  discharge  of  freight,  and  the 
reception  and  discharge  of  passengers,  and  the  reception  and 
deliverv  of  the  mails,  and  most  convenient  to  accommodate 
the  business  of  such  town  ;  "  and  then  adds  :  "  Provided,  that 
before  any  town  may  or  can  insist  upon  and  compel  the  stop- 
page of  trains,  as  in  this  act  provided,  the  corporate  authori- 
ties of  such  town  shall  provide  and  make  tender  to  such  rail- 
61  A.  &  E.  R.  Cas.— 86 


562  ST.   LOUIS,  ETC.,    R.  CO.  V.  B' SHEARS.         [VOL.  61 

road  companies  sufficient  means  to  defray  the  reasonable 
expenses  of  grading  a  switch  or  side-track  at  such  place  of 
stopping  for  the  use  of  such  railroad  company."     Acts  1873, 

f)p.  169,  170.  The  object  of  this  proviso  was,  I  think,  to  re- 
ieve  the  railroad  companies  of  any  additional  expense  of 
grading  a  switch  or  side-track  to  the  convenient  place  in  the 
town  where  they  are  required  to  stop  their  trains.  Before  a 
town  can  compel  the  stoppage  of  trains  it  must  tender  suffi- 
cient means  to  defray  the  reasonable  expenses  of  grading,  not 
laying,  a  switch  or  side-track.  If  there  is  no  grading  to  be 
done,  no  expense  on  that  account  can  be  incurred,  and  none, 
certainly,  can  be  tendered  or  is  required.  The  expense  of 
laying  or  making  the  track  which  constitutes  the  switch,  ex- 
cent  grading,  is  imposed  on  the  railroad  companies. 

In  this  case  it  is  alleged,  and  not  denied,  that  the  railroad 
company  has  already  constructed  and  in  operation  all  the 
switches  and  side-tracks  necessary  for  the  stopping  of  trains. 
No  grading  is  necessary  for  that  purpose.  It  would  be  folly 
to  require  a  tender  of  means  to  defray  an  expense  which  does 
not  and  will  not  exist,  in  the  event  the  petition  of  appellee  be 
granted. 

Wood,  J.,  concurs  with  me. 

Compelling  Establishment  of  Depot  in  Suburb— Insufficiency  of  Business — 
Other  Facilities.— In  Chicago  &  A.  R.  Co.  v.  People  (111.,  Oct.  22,  1894),  38 
K.  £.  Hep.  562,  it  was  held  that  where  two  municipalities  adjoin,  and  one 
is  substantially  a  suburb  of  the  other,  a  railroad  company  operating  its 
trains  through  both  need  not  construct  and  maintain  a  depot  in  each,  and 
hence  where  business  at  the  suburb  will  not  warrant  the  expense  of  main- 
taining a  depot  at  such  place,  and  the  inhabitants  there  have  access  to 
the  other  municipality  by  a  street-car  line,  and  can  reach  the  railroad  at  a 
station  near  the  limits  of  the  suburb,  a  mandamxu  will  not  issue  to  compel 
the  establishment  of  a  depot  at  such  suburb.  The  court  said :  **  In  Ohio  & 
M.  Ry.  Co.  V.  People,  120  III.  200,  11  N.  E.  347,  this  court,  speaking  of  the 
railway  company,  said:  *Nor  is  there  any  doubt  of  its  duty  to  so  operate 
its  road  as  to  afford  adequate  facilities  for  the  transaction  of  such  business 
as  may  be  offered  it,  or  at  least  reasonably  be  expected.  This  is  equally 
true  with  respect  to  passengers  and  freight.  As  to  the  extent  or  sufficiency 
of  these  facilities,  including  the  number  and  frequency  of  trains,  that  is  to 
be  judged  of  and  governed  chiefly  by  the  amount  of  business  on  the  line  of 
the  road.  The  company,  however,  is  given,  as  it  should  be,  a  very  large 
discretion  in  determining  all  questions  relating  to  the  equipment  and 
operation  of  its  road;  hence  courts,  as  a  general  rule,  will  not  interfere 
"With  the  management  of  railways  in  these  respects,  except  where  the  act 
Bought  to  be  enforced  is  specific,  and  the  right  to  its  performance  in  the 
manner  proposed  is  clear  and  undoubted.'  And  in  the  same  case  it  was 
further  said:  *  It  is  believed,  however,  no  case  can  be  found  which,  in  the 
absence  of  statutory  requirement,  has  gone  to  the  length  of  holding  that  a 
railway  company  may  be  compelled,  by  mandamus,  to  increase  the  num- 
ber of  trains  on  its  road,  or  to  run  daily  a  particular  number  of  trains 
over  its  road;   and  we  are  satisfied  there  is  no  common-law  authority 
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for  making  such  an  order.*  When  this  case  was  here  before  (People  v, 
Chicago  &  A.  R.  Co.,  130  III.  175,  22  N.  E.  867),  we  used  this  language: 
*  It  is  undoubtedly  the  rule  that  railway  companies,  in  the  absence  of 
statutory  ])rovisions  limiting  and  restricting  their  powers,  are  vested  with  a 
very  broud  discretion  in  the  matter  of  locating,  constructing,  and  operating 
their  railways,  and  of  locating  and  maintaining  their  freight  and  passenger 
stations.  This  discretion,  however,  is  not  absolute,  but  is  subject  to  the 
condition  that  it  must  be  exercised  in  good  faith,  and  with  a  due  regard  to 
the  necessities  and  convenience  of  the  public.  Railway  companies,  though 
private  corporations,  are  engaged  in  a  business  in  which  the  public  have 
an  interest,  and  in  which  such  companies  are  public  servants,  and  amenable 
as  such.'  In  the  late  case  of  Mobile  &  O.  R.  Co. «?.  People,  132  111.  559,  24 
N.  £.  643,  we  said:  'Railway  stations,  for  the  receipt  and  discharge  of 
passengers  and  freight,  are  for  the  profit  and  convenience  of  both  the  com- 
pany and  the  public.  Their  location  at  points  most  desirable  for  the  con- 
venience of  travel  and  business  is  alike  indispensable  to  the  efficient  opera- 
tion of  the  road  and  the  enjoyment  of  it  as  a  highway  by  the  public. 
Necessarily,  therefore,  the  company  cannot  be  compelled,  on  the  one  hand, 
to  locate  stations  at  points  where  the  cost  of  maintaining  them  will  exceed 
the  profits  resulting  therefrom  to  the  company,  nor  allowed,  on  the  other 
hand,  to  locate  them  so  far  apart  as  practically  to  deny  to  communities  on 
the  line  of  the  road  reasonable  access  to  its  use.*  In  the  case  of  People  v, 
Rome,  W.  &  O.  R.  Co.,  103  N.  Y.  95,  8  N.  E.  369,  it  was  held  by  the  court 
of  appeals  of  the  state  of  New  York  that  where  a  railroad  company,  by 
consolidation,  becomes  the  owner  of  two  lines  of  road  between  the  same 
points,  and  can  substantiully  accommodate  the  people  of  the  state  by  operat- 
ing  one  of  them,  and  can  abandon  the  other  without  serious  detriment  to 
any  considerable  number  of  people,  it  will  not  be  compelled  by  mandamus 
to  operate  both,  where  the  operation  of  the  line  thus  abandoned  entails 
great  expense  without  any  return.  *  *  ♦  We  do  not  understand  it  to 
be  a  rule  of  the  law  that  a  railroad  company  that  constructs  its  line  of  road 
through  any  portion  whatever  of  the  territorial  limits  of  a  town  or  village 
is  absolutely  required,  under  any  and  all  circumstances,  to  establish  and 
maintain  a  station  and  depot  on  its  line  within  the  limits  of  such  town  or 
Tillage.  Nor  do  we  understand  there  is  any  invariable  rule  of  law  that 
when  two  municipalities  adjoin,  and  one  is  substantially  a  suburb  of  the 
other,  and  a  railway  passes  through  a  portion  of  each,  there  must  necessarily 
be  a  station  and  depot  in  each." 

Statutes  Requiring  Companies  to  Provide  Waiting-rooms  and  Water- 
closets — Kentucky  J^Pttute — Effect  of  Amendment  of  July  5,  181)3, — In 
Louisville  &  N.  R.  Co.  t.  Commonwealth  (Ky.,  April  9,  1895),  30  S.  W. 
Rf»p.  616,  it  was  held  that  the  act  of  April  6,  1898,  §  191,  requiring  rail- 
roads to  provide  convenient  and  suitable  waiting-rooms  and  water-closets 
at  all  depots,  etc.,  is  not  changed  or  modified  by  the  amendment  of  July  6, 
1803,  wherein  the  word  '' privy  ^*  occurs,  which  has  substantially  the 
same  meaning  as  water-closet,  but  that  the  object  of  the  law  as  a  whole  is 
the  comfort  and  convenience  of  those  traveling  upon  or  waiting  to  enter 
or  leavintr  the  respective  trains  run  by  the  several  railroads  of  the  slate. 

Construction  of  Kentucky  Statute — Necessity  of  Notice  to  Company  to  Comply 
with  Act. — In  Louisville  &  N.  U.  Co.  t?.  Commimwealth  (Ky..  April  9, 1895), 
30  S.  W.  Rep.  616,  it  was  held  that  section  191  of  the  act  of  April  5,  1893, 
which  requires  notice  by  the  railroad  commissioners  to  railroad  companies 
to  rebuild  or  repair  depots  when  they  have  become  unfit  for  the  accommo- 
dation of  the  public,  has  special  application  to  a  case  where  a  depot  has 
been  destroyed  by  fire,  or  in  the  opinion  of  the  commissioners  has  become 
unfit  for  the  accommodation  of  the  public;  that  the  amendment  of  July  1, 
1893,  did  not  have  the  effect  to  make  any  substantial  change  in  the  act;  and 
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that  no  notice  is  necessary  before  compelling  the  companies  to  comply  with 
the  requirements  of  the  act  respecting  waitiDg-rooms  and  water-closets. 

Sufficiency  of  Information  Charging  Violation  ^Statute  Requiring  Open  Wait- 
ing-rooms.— In  State  v,  Cleveland,  C,  C.  &  8t.  L.  R.  Co.  (Ind.,  March  8, 
1894),  86  N.  E.  Rep.  713,  it  was  held  that  under  a  statute  (2  Burns,  Rev. 
St.  1894,  §§  5188,  5189)  requiring  railroad  companies  operating  lines 
through  cities  and  towns  of  250  population  or  more  to  provide  and  main- 
tain suitable  waiting-rooms  for  the  convenience  of  the  traveling  public, 
and  to  keep  such  rooms  open  for  a  period  of  not  less  than  one  hour  next 
preceding  the  arrival  of  all  passenger  trains  required  by  schedule  to 
stop  at  such  station,  and  providing  that  a  failure  to  comply  with  such 
provisions  shall  be  punishable  by  fine,  an  information  which  charges  a 
failure  to  keep  open  waiting-rooms  for  the  convenience  of  the  traveling 
public  for  the  time  prescribed  by  statute  is  insufficient  if  it  fails  to  show 
that  the  company  had  waiting-rooms.  Citing  Schmidt  v.  State,  78  Ind. 
41 ;  and  also  citing^  as  to  the  necessity  that  the  statute  should  be  strictly 
construed,  Vanhook  o.  State,  5  Blackf.  450;  Steel  v.  State,  26  Ind.  82; 
Elingeusmith  «.  Kepler,  41  Ind.  341;  Telegraph  Co.  v,  Steele,  108  Ind.  163; 
and  as  to  the  necessity  of  certainty  in  the  charge  made,  Keller  v.  State,  51 
Ind.  415;  Shaffer  v.  State,  82  Ind.  221;  Smith  t.  State.  125  Ind.  440; 
Nichols  V.  State,  127  Ind.  406;  Littell  «.  State,  133  Ind.  577. 

Laying  out  Highway  over  Depot  Grounds  under  Michigan  Statute — 
Burden  on  Company  to  Shaw  non-feasAillty  of  Plan. — In  Battle  Creek  &  8.  R. 
Co.  V,  Tiffany,  99  Mich.  471,  it  was  held  that  in  order  to  defeat  the  right 
given  by  How.  Stat.,  ch.  29,  which  confers  power  upon  a  commissioner  of 
highways,  to  lay  out  a  highway  across  village  depot  grounds,  except  where 
the  concurrent  use  of  the  land  will  be  impossible,  or  attended  by  serious 
inconvenience  to  the  railroad  company,  the  latter  must  clearly  prove  its 
intentiuu  to  so  use  the  land  as  to  show  its  good  faith,  and  the  incompati- 
bility of  the  two  uses.  Citing  Railroad  Co.  «.  Drummond,  46  N.  J.  L.  644; 
Philadelphia  R.  Co.  «.  City  of  Philadelphia,  9  Phila.  563. 

When  Action  of  Highway  Commissioner  in  Laying  out  Highway  will  he  He^ 
viewed.— -la  Battle  Creek  <&  S.  R.  Co.  d.  Tiffany,  99  Mich.  471,  it  was  held 
that  where  a  railroad  company  in  good  faith  files  its  bill  to  restrain  a  high- 
way commissioner  from  opening  a  highway,  laid  out  by  him  across  depot 
f  rounds  and  along  a  way,  and  it  appears  that  the  company  was  allowed 
100  for  damages,  and  that  it  has  no  just  reason  to  oppose  the  laying  out 
of  the  highway,  the  proceedings  of  the  commissioner  will  not  be  reviewed. 

Personal  Injuries  Sustained  on  Depot  Grounds — Sufficiency  of  Declara- 
tion—  Setting  out  Invitation  or  Allurement  on  Grounds^ — In  O'Neil  9. 
Duhith  S.  S.  &  A.  R.  Co.  (Mich.,  July  10,  1894),  59  N.  W.  Rep.  836,  which 
was  an  action  to  recover  for  personal  injuries  sustained  by  stumbling 
over  a  rail  near  a  station,  the  declaration  set  forth  that  defendant  pos> 
sessed  and  controlled  a  public  railroad  station,  and  at  said  station  the  main 
and  side  tracks  in  question,  **  across  which  said  side  tracks  and  main  track, 
at  the  point  where  said  plaintiff  was  injured,  *  i*  *  all  persons  lawfully 
being  at  said  station,  and  having  occasion  to  go  thence  to  the  principal 
business  portion  of  the  village  of  Seney,  or  therefrom  to  said  station,  were 
used  and  accustomed,  and  were  authorized  by  the  defendant,  to  pass  and 
repass.*'  It  then  alleged  the  duty  of  planking  between  and  a  longside  of 
the  rails,  and  the  negligent  omissiou  thereof.  It  stated  further  that  on 
the  evening  of  December  17,  1891,  the  plaintiff  was  expecting  to  receive  a 
letter  or  letters  which  he  supposed  had  been  directed  to  him  at  Marquette, 
and  for  which  he  had  telegraphed  a  request  that  they  be  sent  to  him  at 
Seney  by  the  conductor  of  a  train  upon  said  railroad,  to  receive  which 
letter  or  letters  the  defendant  had  authorized  plaintiff  to  go  jand  pass  and 
repass  across,  over,  and  upon  its  said  tracks  at  the  point  aforesaid,  to  wit^ 
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opposite  and  in  front  of  &  certain  drug-store  kept  by  one  Scott,  the  same 
being  a  regular,  usual,  and  accustomed  way  for  him  to  go  and  pass  and 
repass  for  this  purpose,  of  which  fact  defendant  had  notice,  and  whereas 
said  plaintiff  was  intending,  in  case  he  received  no  letters,  to  so  to  the 
telegraph-office,  which  was  m  the  station  or  depot  building  of  said  defend- 
ant, for  which  purpose,  likewise,  said  defendant  had  as  aforesaid  authorized 
him  to  cross  said  tracks  at  said  point,  there  being  no  regular  and  accus- 
tomed place  for  crossing  for  such  purposes.  The  plaintiff,  while  on  his 
way  aforesaid  to  the  train  at  said  station,  and,  in  case  he  received  no 
letters,  then  to  said  telegraph-office,  **  and  while  lawfully  upon  the  premises  of 
said  defendant,  with  its  premissiou  and  by  its  invitatiou,*^  etc.,  **  did  stum- 
ble and  fall  over  one  of  the  rails/*  etc.,  and  it  was  held  that  the  declaration 
failed  to  state  a  cause  of  action  in  not  unequivocally  setting  out  an  invita- 
tion to  the  plaintiff  or  his  allurement  upon  the  portion  of  the  grounds 
where  the  injury  occurred.     Citing  Sturgis  v.  Railway  Co.,  72  Mich.  622. 

Duty  and  Liability  of  Company  to  Person  Unloading  Freight  Cars  on 
Spur  Track,  and  Sustaining  Injury  by  Cart  of  Unusual  Width  Striking 
Movable  Platform  Used  by  Him.— lu  McCube  9.  Chicago,  St.  P.,  M.  & 
O.  R.  Co.,  88  Wis.  531,  it  appeared  that  the  foreman  of  a  gang  of  laborers 
engaged  in  unloading  material  from  freight  cars  on  a  spur  track  was  in- 
jured by  the  falling  of  a  movable  platform  which  had  been  constructed  by 
his  employers  for  use  in  the  work,  and  which  at  the  time  was  standing  so 
near  the  track  that  it  was  struck  and  knocked  down  by  cars  of  more  than 
ordinary  width  which  were  being  pushed  in  upon  that  track  in  the  custom- 
ary course  of  the  business  of  the  railroad  company,  and  it  was  held  that 
the  foreman  was  a  mere  licensee  to  whom  the  company  owed  no  duty  of 
active  care,  and  that  no  liability  attached  to  it  for  the  injury.  The  court 
said:  *'The  plaintiff  was  a  mere  licensee.  The  defendant  owed  him  no 
duty  of  active  care.  The  plaintiff  himself  was  bound  to  the  exercise  of  the 
highest  care  to  shield  himself  from  injury.  He  had  no  reason  to  expect 
that  the  defendant  would  regulate  the  running  of  its  trains,  or  change  the 
course  of  its  business,  to  suit  his  purposes  or  convenience.  He  could  ex- 
pect from  it  only  such  consideration  and  ordinary  care  as  it  owes  to  the 
general  public.  Cahill  v.  Lay  ton,  57  Wis.  600,  16  N.  W.  1;  Hogan  v.  Rail- 
road Co.,  59  Wis.  139,  17  N.  W.  632;  Truax  t>.  Railway  Co.,  83  Wis.  547, 
53  N.  W.  842;  Wood  on  Railroads,  1469;  and  cases  cited.  Butler  Bro». 
[the  employers]  took  the  permission  to  use  the  defendant's  right  of  way,  in 
the  manner  in  which  they  were  using  it,  subject  to  the  ordinary  risk  and 
danger  which  was  incident  to  the  use  of  the  spur  track  by  the  defendant  in 
the  manner  in  which  it  was  accustomed  to  use  it.  There  was  no  implied 
promise  on  the  part  of  the  defendant  to  cease  doing  any  part  of  its  custom- 
ary business  in  the  customary  manner,  or  that  it  would  desist  from  any 
customary  service  to  any  of  its  patrons  alon?  that  track.  The  evidence 
fails  to  show  that  anything  was  done  by  the  defendant  out  of  the  custom- 
ary course  of  its  business  along  that  track.** 
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LiNDSEY 

■ 

V, 

Mayor  &  Common  Council  of  Anniston. 

{Alabama  Supreme  Court,  Au{fuU  10,  1894.) 

Validity  of  Ordinance  Prohibiting  Haclcnfien  from  Entering  Depot  Grounds 
— Exercise  of  Powers  Conferred  by  Charter.— An  ordiuance  prohibiting  hack- 
meu,  agents  of  transfer  cooipanieci,  and  others  from  going  within  a  depot  on 
the  arrival  and  departure  of  trains  for  the  purpose  of  soliciting  patronage  is 
a  valid  exercise  of  the  power  conferred  by  a  charter  authorizing  the  munici- 
pal authorities  to  regulate  hacks,  carriHge?,  and  other  vehicles. 

Effect  of  Ordinance  on  Rights  Conferred  by  Railroad  Company  Prior  t» 
its  PassagOt — A  grant  by  railroad  coiupunies  to  a  transfer  company  of  an 
exclusive  nght  by  the  agents  and  employes  of  the  latter  to  enter  the  prem- 
ises and  trains  of  the  former  for  the  purpose  of  soliciting  patronage,  al- 
though made  before  the  passage  of  the  ordinance,  and  founded  upon  a  val- 
uable consideration,  must  be  deemed  to  have  been  entered  into  in  view  of 
and  in  subordination  to  the  powers  of  the  municipal  authorities  to  regulate 
the  business  and  employment  of  hackmen,  and  consequently  the  ordinance 
is  as  well  applicable  to  the  transfer  company  as  to  others  engaged  in  a  like 
business. 

Appeal  from  Anniston  city  court. 

The  appellant  was  arrested,  and  tried  before  the  recorder 
of  the  city  of  Anniston,  for  the  violation  of  an  ordinance  of  the 
city.     On  his  appeal  to  the  city  court  of  Anniston, 
****  there  was  a  complaint  filed  in  behalf  of  the  mayor 

and  city  council  of  Anniston,  claiming  of  the  defendant  a  pen- 
alty for  the  violation  of  an  ordinance  passed  by  the  mayor  and 
city  council  of  Anniston  "  to  prevent  the  annoyance  to  persons 
arriving  or  departing  on  passenger  trains  at  the  union  depot 
in  the  city  of  Anniston,*'  in  that  the  said  Lindsey,  ''being  a. 
hackman,  or  the  agent  of  a  transfer  company,  at  the  arrival  of 
a  passenger  train  at  the  union  depot,  in  the  city  of  Anniston, 
did  go  within  the  said  depot  for  the  purpose  of  soliciting 
patronage  for  his  hack  or  transfer  company/*  and  that  said 
liindsey  failed  to  stand  without  the  entrance,  leaving  the  pas- 
sageway  clear  at  said  entrance. 

The  cause  was  submitted  to  the  court  upon  an  agreed  state- 
ment of  facts,  of  which  the  following  is  a  copy  : 

''  It  is  agreed  between  the  parties  that  the  facts  of  this  case 
are  as  follows :  That  on  the  18th  day  of  March,  1891,  Joe 
Lindsey,  employe  and  transfer  man,  and  agent  of  the  Annis- 
ton Transfer  Company,  in  the  discharge  of  his  duties,  at  the 
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time  of  the  arrival  of  a  passenger  train,  was  at  and  within  the 
union  depot  at  Anniston,  Alabama,  soliciting  in  an  orderly 
and  respectful  manner,  without  hindrance  to  the  travelling 
public,  passengers  and  baggage  for  said  company,  under  au- 
thority from  said  company  as  its  agent,  said  company  claim- 
ing the  right  for  its  agents  to  so  solicit  passengers  and  baggage 
under  and  by  virtue  of  a  contract  and  bond  submitted  as  part 
of  the  evidence  in  this  case,  which  bond  and  contract  are  ob- 
jected to  as  evidence  on  the  ground  that  it  is  irrelevant  and  no 
defense  to  a  violation  of  the  prdinance.  That  the  said  union 
depot  is,  and  at  the  time  was,  the  property  of  the  Alabama 
Mineral  Bailroad  Company,  under  the  sole  control  and  man- 
agement of  said  railroad  company  and  the  East  Tennessee, 
Virginia  &  Georgia  Bailroad  Company  as  a  passenger  depot.'' 

The  plaintiff  also  introduced  in  evidence  a  copy  of  the  ordi- 
nance referred  to,  entitled  "An  ordinance  to  prevent  the  an- 
noyance of  persons  arriving  or  departing  on  passenger  trains 
at  the  union  depot  in  the  city  of  Anniston."  The  first  section 
of  this  ordinance  is  as  follows  :  "  Be  it  ordained  by  the  mayor 
and  city  council  of  Anniston  that  at  the  arrival  and  departure 
of  passenger  trains  from  the  union  depot,  no  hackman,  agent 
of  any  transfer  company,  livery  stable,  hotel  porter,  or  any 
other  person  shall  go  within  the  depot  for  the  purpose  of  so- 
liciting patronage  for  his  hack,  transfer  company,  livery  stable, 
hotel,  or  baggage  or  transfer  wagon ;  bat  all  such  persons 
shall  stand  without  the  entrance  leaving  a  clear  passageway 
at  such  entrance." 

The  cause  was  submitted  to  the  court  without  the  interven- 
tion of  a  jury. 

Judgment  was  rendered  in  favor  of  the  plaintiff,  assessing 
the  fine  at  the  same  amount  which  was  imposed  by  the  re- 
corder. 

Knox,  Botoie  dt  Pdham,  for  appellant. 

BcTij,  Micou,  for  appellee. 

Brickell,  C.J. — The  amended  charter  of  the  city  of  Annis- 
ton confers  on  the  mayor  and  council  of  the  city  large  powers 
intended  to  promote  good  government  within  the 
corporate  limits,  and  the  public  peace,  order,  and  Vaiiditr  of 
convenience.  Among  other  powers,  is  the  power  "  to  •«"<"»»■«•• 
license,  tax,  and  regulate  hacks,  carriages,  drays, 
and  all  other  vehicles,  and  to  fix  the  rate  to  be  charged  for  the 
carriage  of  persons  and  property  within  the  corporate  limits 
of  the  city,  or  to  the  public  grounds  or  property  without  the 
city."    Pamph.  Acts  1890-91,  p.  104. 

The  ordinance  the  appellant  was  convicted  of  having  vio- 
lated was  adopted  by  the  mayor  and  common  council  in  the 
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exercise  of  the  power  to  regulate  hacks.  The  power  of  regu- 
lation is  the  more  general  of  the  powers  the  charter  confers, 
and,  as  applied  to  business,  occupations,  or  employments,  is 
the  power  to  prescribe  rules  for  the  conduct  of  the  business, 
or  the  manner  in  which  the  occupation  or  employment  should 
be  pursued.  Hackmen,  cartmeu,  and  wagoners,  engaged  in 
the  carriage  of  goods  or  persons  for  hire,  by  the  common  law 
are  regarded  as  common  carriers,  and  the  power  lies  in  the 
legislature,  in  the  absence  of  constitutional  restraint  or  limit- 
ation to  regulate,  to  prescribe  the  rules  according  to  which 
their  business  may  be  conducted.  Munn  v.  Illinois,  94  U.  S. 
113. 

The  power  may  be,  and  is  often,  delegated  to  municipal  cor- 
porations, to  be  exercised  for  the  promotion  of  the  public  con- 
venience.  When  the  power  has  been  delegated  in  terms  of 
the  character  employed  in  the  amended  charter,  the  Talidity 
of  ordinances  prescribing  the  times,  places,  and  manner  in 
which  the  employment  is  to  be  pursued,  has  been  uniformly 
sustained.  Com.  v,  Stodder,  2  Cush.  562  ;  City  of  St.  Paul  v. 
Smith,  27  Minn.  364,  7  N.  W.  734 ;  Veneman  v.  Jones,  118 
Ind.  41,  20  N.  E.  644. 

Such  ordinances  are  in  their  nature  and  essence  police  laws 
or  regulations,  and,  when  adopted  in  the  exercise  of  an  ex- 
press legislative  grant  of  power,  there  can  be  no  inquiry  into 
or  discussion  of  their  policy  or  reasonableness.  "  W  hat  the 
legislature  says  may  be  done  cannot  be  set  aside  by  the  courts 
because  they  may  deem  it  unreasonable  or  against  sound 
policy."     1  Dill.  Mun.  Corp.  §  328. 

The  material  contention  of  tlie  appellant  is  that,  if  he  be 
subjected  to  the  operation  of  the  ordinance,  his  principal,  the 
Anniston  Transfer  Company,  in  whose  service  he 
Efltet  or  prior  was  engaged  when  doing  tne  act  complained  of, 
ffraatof  rights  will  be  divested  of  a  right  and  privilege  which  the 
breompaBr.  railroad  companies  owning  and  constructing  the 
depot  had  granted,  on  a  valuable  consideration, 
prior  to  the  adoption  of  the  ordinance. 

The  contract  into  which  the  railroad  companies  and  the 
transfer  company  had  entered  purports  to  be  founded  on  a 
valuable  consideration,  and  thereby  the  railroad  companies 
do,  **  so  far  as  it  is  lawful,"  grant  to  the  transfer  company  the 
exclusive  right,  by  the  officers,  agents,  and  employes,  to  enter 
the  premises  and  trains  of  the  grantors  for  the  purpose  of  so- 
liciting patronage. 

It  is  forcibly  argued  by  the  counsel  for  the  appellee  that 
the  real  object  of  the  contract — the  object  the  parties  contem- 
plated and  proposed  to  accomplish — was  the  grant  to  the 
transfer  company  of  the  exclusive  right  and  privuege  to  enter 
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the  premises  and  trains  of  the  railroad  companies  for  the  so- 
licitation and  procurement  of  the  patronage  of  passengers, 
and  that  of  consequence  the  contract  is  illegal,  offending  pub- 
lic policy. 

It  is  a  grave  and  important  question,  embarrassed  by  a  seri- 
ous conflict  of  authority,  whether  a  railroad  company  may 
grant  to  hackmen,  or  to  others  pursuing  a  public  employment, 
the  exclusive  right  to  enter  its  depot,  or  to  enter  and  occupy 
the  adjacent  grounds,  for  the  purpose  of  soliciting  and  obtain- 
ing patronage.  The  authorities  have  been  carefully  collected, 
reviewed,  and  discussed  by  Mr.  Freeman  in  the  elaborate 
notes  to  the  case  of  Bus  Co.  v,  Sootsma  (Mich.),  47  N.  W.  667, 
and  Bailroad  Co.  v.  Langlois  (Mont.),  24  Pac.  209.  The  neces- 
sities of  this  case  do  not  require  a  discussion  or  decision  of 
that  question.  The  contract,  whatever  may  be  its  objects,  or 
whatever  may  be  the  rights  it  confers,  or  it  was  intended 
to  confer,  must  be  deemed  to  have  been  entered  into  in  view 
of  and  in  subordination  to  the  powers  of  the  municipal  author- 
ities to  exercise  the  power  to  regulate  the  business  and  em- 
ployment of  hackmen.  Knoxville  Corp.  v.  Bird,  12  Lea,  121. 
It  is  observed  by  Judge  Cooley  that  the  clause  of  the  con- 
stitution of  the  United  States  forbidding  state  legislation  im- 
f)airing  the  obligation  of  contracts  "  does  not  so  far  remove 
rom  state  control  the  rights  and  properties  which  depend  for 
their  existence  or  enforcement  upon  contracts  as  to  relieve 
them  from  the  operation  of  such  general  regulations  for  the 
good  government  of  the  state  and  the  protection  of  the  rights 
of  individuals  as  may  be  deemed  important.  All  contracts 
aod  all  rights,  it  is  declared,  are  subject  to  this  power ;  and 
not  only  may  regulations  which  affect  them  be  established  by 
the  state,  but  all  such  regulations  must  be  subject  to  change 
from  time  to  time,  as  the  general  well-being  of  the  community 
may  require,  or  as  the  circumstances  may  change,  or  as  ex- 

Eerience   may  demonstrate   the  necessity."     Cooley,  Const, 
lira.  (6th  Ed.),  707. 

The  charter  of  the  city  is  essentially  a  public  statute ;  of 
it  all  the  courts  of  the  state  take  judicial  notice ;  and  obedi- 
ence to  it  is  due  from  all  who  are  within  its  protection.  It  is 
not  mere  legal  presumption,  resting  upon  considerations  of 
public  policy,  that  the  law  silently  incorporates  itself  into  the 
contracts  of  parties.  The  incorporation,  when  the  parties  are 
dealing  in  good  faith,  most  often  comports  with  their  actual 
intention,  or  they  would  have  expressed  all  that  the  law  may 
imply.  The  parties  could  not  have  contemplated  that  the 
municipal  authorities  would  never  exercise  the  power  with 
which  they  were  clothed  to  regulate  the  business  of  hackmen, 
nor  is  it  to  be  presumed  that  they  intended  any  embarrass- 
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ment  or  diminntion  of  the  power  when  exercised.    The  juster 

{)resnmption  is  tb^t  it  was  not  intended  the  rights  and  privi- 
eges  the  contract  may  confer  should  endure  if  they  became 
in  conflict  with  the  regulations  ordained  by  the  municipal 
authorities. 

However  this  may  be»  the  ordinance  is  a  valid  exercise  of 
the  power  with  which  the  municipal  authorities  were  clothed ; 
a  power  intended  for  the  protection  of  the  public  and  the 

f>romotiou  of  good  order,  and  its  exercise  deemed  necessary 
or  the  public  benefit.  If  thereby  pre-existing  private  rights 
are  restrained  or  limited,  the  restraint  or  limitation  is  aam^ 
num  absque  injuria.  1  Dill.  Mun.  Corp.  §  141 ;  Yanderbilt  v, 
Adams,  7  Cow.  349.  The  individual  shares  in  the  public 
benefit  which  it  is  intended  to  promote,  and  this  is  the  com- 
pensation deemed  by  the  law  adequate. 

The  act  the  appellant  admitted  was  a  violation  of  the  ordi- 
nance, necessitating  the  judgment  of  conviction,  and  it  must 
be  affirmed. 

Control  of  Depot  Ground  by  Railroad  Company— Regulation  as  to  Haclc- 
men^ — See  Cole  v.  Rowen  (Mich.).  50  Am.  &  £ng.  R  Cas.  1,  and  note,  4. 
I5ee  also  a  review  oa  the  English  and  American  cases  in  note,  88  Am.  <S& 
Eng.  R.  Ca9.  496. 

Union  Depot  Companies. — See  Union  Depot  Co.  «.  Chicago,  Kansas  &> 
Ni'lxaska  R  Co.  (Mo.),  56  Am.  &  Eng.  R.  Cas.  46,  and  note,  254. 

Right  to  Restrain  Encroachment  on  Grounds  of  Union  Depot  Company 
by  Hotel  Runners  and  Others.— In  Pituburgh.  Ft.  W.  &  C.  R.  Co.  v.Cheev- 
crs  (111.,  March  31,  1894),  87  N.  E.  Rep.  49,  ic  was  held  that  an  injunction 
would  not  be  granted  at  the  instance  of  railroad  companies  to  restrain  and 
prevent  encroachments  upon  their  rights  as  abutting  owners  and  occupiers 
of  a  union  passenger  station  and  grounds,  by  solicitors,  hotel-runners,  drivers 
of  vehicles,  and  persons  not  in  the  employ  of  the  companies,  where  by  the 
testimony  it  appeared  that  the  only  detriment  to  the  complainants  from  the 
manner  iu  which  hotel-runners,  expressmen,  and  others,  conducted  their  busi- 
ness,  was  through  annoyance  caused  to  passengers  entering  and  departing 
from  the  depot.  The  court  said:  **I  conclude  as  a  matter  of  law,  that 
such  annoyance  and  indirect  injury  does  not  constitute  such  a  nuisance  as 
a  court  .of  equity  will  enjoin,  but  that,  in  order  to  lay  the  basis  for  equi- 
table relief,  it  is  necessary  to  show  that  the  complainant  is  injured  in  its 
property  rights  by  the  obstruction  or  interference  with  its  easement  and 
right  to  an  uninterrupted  use  of  the  public  street  in  front  of  its  premises; 
and  such  detriment  and  annoyance  as  it  suffers  in  common  with  the  public, 
and  which  is  only  indirect,  must  be  left  to  the  public  authorities  to  regu- 
late and  control,  and  cannot  be  remedied  by  a  court  of  equity  on  the  appli- 
cation of  one,  as  a  member  of  the  public,  even  though  he  may  suffer  more 
than  the  majority  of  others  from  the  existence." 
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State  v.  Hoseins. 
Same  v.  Smith. 

(Minnesota  Supreme  Courts  June  28,  1894.) 

Constitutionality  of  Statute  Requiring  Protection  from  tlie  Weatlier  of 
Persons  in  Control  of  Electric,  Cable,  and  Steam  Cars— Exercise  of  Police 
Power. — Laws  of  1893,  ch.  63,  requiring  street-railway  companies  operatiog 
electric,  cable,  or  steam  cars  to  protect  their  employ^  from  exposure  to 
the  inclemency  of  the  weather  is  within  the  police  power  of  the  state,  and 
therefore  constitutional. 

Same — Class  Legislation. — Such  an  act  is  not  class  legislation,  because  it 
does  not  include  street-cars  drawn  by  mules  and  horses,  or  carriages  and 
wagons,  for  the  reason  that  the  closing  in  of  persons  operating  Tehicles 
specified  in  the  act  does  not  impair  their  control  of  such  vehicle  as  it  would 
in  vehicles  drawn  by  mules  ana  horses  by  separating  the  driver  from  his 
animals. 

Same — Impairment  of  Obligation  of  Contracts. — Whenever  parties  con- 
tract on  matters  within  the  police  power  uf  the  state  they  do  so  subject  to 
the  exercise  of  tliat  power  by  the  legislature. 

Same — Excessive  Penalties. — The  imposition  by  theactof  afine  of  not  less 
than  $50  nor  more  than  $100  for  its  violation,  and  making  each  day  that 
the  cars  may  be  operated  without  compliance  with  the  law  a  separate  offense, 
and  so  adding  up  a  large  aggregate  of  fines,  does  not  make  the  punishment 
excessive. 

Appeal  from  St.  Panl  municipal  court  and  from  Minneapolis 
municipal  court. 

Munn,  Boyeson  &  Thygeson,  for  appellant  Hoskins. 

KooTiy  Whdan  &  Bennetty  for  appellant  Smith. 

jff.  W.  ChUds,  Atty.-Oen.,  Frank  M.  Nye,  and  Pierce  Butler, 
Co.  Attys.,  for  the  state. 

GiLFiLLAN,  C.J. — In  these  two  cases  the  validity  of  laws 
1893,  c.  63,  entitled  "An  act  to  compel  street-railway  com- 
patiies  to  protect  certain  of  their  employes  from  the  inclem- 
ency of  the  weather,"  is  called  in  question.  That  act  requires 
of  street-railway  companies  operating  electric,  cable,  or  steam 
cars,  requiring  the  constant  service  of  persons  on 
any  part  of  the  cars  except  the  rear  platform,  to  *"  ***^  ' 
provide  each  car  with  an  inclosure,  constructed  of  wood,  iron, 
and  glass,  or  similar  suitable  material,  sufficient  to  protect 
such  employes  fi'om  exposure  to  the  inclemency  of  the  weather, 
but  not  so  as  to  obstruct  the  vision  of  the  person  operating  the 
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car,  at  all  times  between  November  1st  and  A.pn3  1st  in  each 
year.  What  are  called  "  trailing-cars  "  are  excluded  from  this 
requirement,  so  that  it  applies  only  to  cars  on  which  the  mo- 
tive power  is  operated  or  controlled.  The  law  was  passed 
with  reference  to  the  fact  that  the  man  operating  or  controll- 
ing the  motive  power  of  such  cars  was  required  to  stand  where 
his  person  was  almost  wholly  exposed  to  cold,  storm,  and 
wind,  having  but  little  protection  except  such  as  the  clothing 
affords.  The  act  is  assailed  as  unconstitutional,  on  the  grounds, 
first,  that  it  is  not  an  exercise  of  the  police  power  of  the  state ; 
second,  it  is  class  legislation  ;  third,  it  impairs  the  obligation 
of  a  contract ;  fourth,  it  interferes  with  the  liberty  of  contract 
between  street-railway  companies  and  their  employes;  fifth, 
it  imposes  an  excessive  fine. 

It  is  stipulated  as  a  fact,  what  everybody  knows,  that  elec- 
tric cars  are  run  at  a  rate  of  speed  of  from  four  to  fifteen  miles 
an  hour,  and  at  an  average  rate  of  between  eight  and  nine 
miles  an  hour.     Any  one  acquainted  with  the  extreme  cold  of 
much  of  the  weather  in  this  climate  between  the 
o  ee  power,    ^^^j.  ^|  November  and  the  first  of  April,  and  who 

knows,  as  everybody  does,  that  the  motorman  on  an  electric 
car  is  obliged  to  stand  in  one  place,  always  on  the  alert,  his 
whole  attention  given  to  the  means  of  controlling  the  motive 
power  and  the  brake,  and  to  looking  out  ahead  and  unable, 
with  due  regard  to  his  duties,  to  give  attention  to  protecting 
himself  from  the  cold,  must  appreciate  that,  when  going  at 
the  rate  of  eight  or  nine  miles  an  hour,  perhaps  against  a 
head  wind,  and  with  the  mercury  below  zero,  the  position  of 
the  motorman  is  one  not  merely  of  discomfort,  but  of  actual 
danger  to  health,  and  sometimes  to  life,  and  the  tendency  of 
which  is  to  disable  him  to  some  extent  to  perform  his  duties 
in  the  way  that  care  to  safety  of  his  passengers  and  of  travel- 
lers on  the  streets  requires.  It  has  never  been  questioned 
that  the  police  power  of  the  state  extends  to  regulating  the 
use  of  dangerous  machinery,  with  a  view  to  protecting,  not 
only  others,  but  those  who  are  employed  to  use  it ;  and  if  it  be 
conceded,  as  it  must  be,  that  the  state  may  intervene,  by  regu- 
lations in  such  a  case,  we  do  not  see  why  it  may  not  in  such  a 
case  as  this. 

The  act  is  within  the  police  power.  When  a  subject  is 
within  that  power  the  extent  to  which  it  shall  be  exercised  and 
the  regulations  to  effect  the  desired  end  are  generally  wholly 
in  the  discretion  of  the  legislature.  The  legislature  might  in 
this  case  have  required  the  use  of  the  prescribed  inclosure 
only  at  such  times  when  the  cold  reached  a  certain  degree,  or 
when  storms  prevailed,  but  it  was  thought  fit  to  make  sure  of 
the  result  aimed  at  by  covering  the  time  of  year  when  ex- 
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treme  cold  and  bitter  storms  may  occur  at  any  time,  and  tliat 
was  within  its  exclusive  province. 

The  objection  that  this  is  class  legislation  is  based  on  the 
fact  that  the  act  is  confined  to  street-cars  propelled  by  cable, 
steam,  or  electricity,  and  does  not  include  street-cars  drawn 
by  mules  and  horses  or  carriages  or  wagons,  and  it  is  as- 
sumed that  here  is  an  attempt  at  purely  arbitrary  classification 
for  the  purpose  of  the  act  The  evil  sought  to  be 
remedied  does  not  exist  in  case  of  the  slowly-going  ^1^  i«ffi«i«- 
mule  or  horse  car,  or  carriage  or  wagon,  to  the 
same  degree  as  in  the  case  of  cable,  electric,  or  steam  cars. 
But  where  an  evil  exists  in  a  variety  of  cases  it  is  a  sufficient 
ground  for  classification  in  legislating  so  as  to  include  some 
and  exclude  others,  that  in  the  former  the  evil  can  be  rem- 
edied, while  in  the  latter  it  cannot  be.  The  man  in  control  of 
the  cable,  electric,  or  steam  railway  car  may  be  boxed  in 
without  impairing  his  power  of  control  in  the  slightest  degree ; 
but  to  box  in  the  driver  of  a  horse  or  mule  car,  or  of  a  stage- 
coach or  carriage  or  wagon,  separating  him  from  his  animals, 
while  of  course  it  could  be  done,  would  bring  about  greater 
evils  than  those  sought  to  be  remedied.  The  difference  in 
this  respect  between  cars  included  in  thi^  act  and  those  not  in- 
cluded IS  such  as  to  justify  difference  in  legislating. 

The  claim  that  the  act  impairs  the  obligation  of  a  contract 
is  based  on  the  fact  that  in  each  case  the  railway  company  had 
a  contract  with  the  city,  made  before  the  passage  of  the  act,  in 
which  the  former  bound  itself  to  run  cars  "  of  the 
best  modem  style  and  construction,"  and  this  act  '!!"'?*■'""•■* 

.  .tT-        •         jj-i*         xi         i.  TIT  J    Of  obligatloii 

requires  something  in  addition  thereto.  We  need  of  eo»tr*ct. 
only  say  of  that,  where  parties  contract  on  mat- 
ters within  the  police  power  of  the  state  they  do  so  subject  to 
the  exercise  of  that  power  whenever  the  legislature  chooses  to 
exercise  it.  If  one  contract  with  the  state  or  a  municipal  cor- 
poration, acting  under  authority  of  the  state,  even  if  it  were 
conceded  that  the  legislature  can,  by  contract  or  by  giving  au- 
thority to  make  a  contract,  bind  the  state  not  to  exercise  the 
police  power,  the  legislative  intent  to  do  so  would  have  to  ap- 
pear unmistakably.  There  is  nothing  to  suggest  such  intent 
in  the  charter  of  either  city. 

What  we  have  said  on  the  third  point  made  by  appellants 
applies  with  equal  force  to  the  fourth. 

The  act  imposes  a  fine  of  not  less  than  $50  nor  more  than 
$100  for  a  violation  of  the  law,  and  makes  each  day  that  cars 
shall  be  run 'without  complying  with  the  law  a  separate  of- 
fense.    A  fine  of  from  $50  to  $100  could  not  be  EzeMsive 
called  excessive.     It  is  true  the  party  may,  by  re-  p^aaitiM. 
peatedly  committing  the  offense,  add  up  a  large  aggregate  of 
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fines ;  so  might  the  offender  against  any  other  law — ^the  law 
against  larceny  or  embezzlement  or  any  other — but  that  would 
not  make  the  punishment  excessiye.     Judgment  affirmed. 

Collins  and  Buck,  J.  J.»  took  no  part  in  the  decision. 


PriTSBURGH,  Cincinnati  &  St.  Louis  E.  Co. 

V. 

Baltimobe  &  Ohio  B.  Co.  et  cd. 

{XJ.  S.Circuit  Court  of  Appeals^  Qth  Circuit,  May  8,  1894.    61  Fed.  Bep.  705.) 

Jurisdiction  of  Federal  Court— Diverse  Citizenship — Identity  of  Interests. 
— An  agreemeut  between  two  railroad  companies  for  the  joint  operation  of 
a  line  of  road,  provided  that  local  freight  business  between  certain  points 
should  be  transacted  by  one  company,  and  that  both  corporations  should 
share  in  the  proceeds  thereof  in  specified  proportions.  Held^  in  an  action 
by  the  lessee  of  one  company,  which,  by  reason  of  diverse  citizenship  could 
have  maintained  the  action  had  it  alone  been  interested,  against  the  lessor 
company,  and  the  successor  in  interest  of  the  other  contracting  company 
and  other  railroad  companies,  all  of  which  were  citizens  of  the  state,  that 
the  federal  court  had  no  jurisdiction,  for  the  reason  that  the  interests  of  the 
lessor  company  beinjp'  identical  with  those  of  complainant  the  controversy 
was  not  between  citizens  of  different  states. 

Appealability  of  Decree  Determining  Right  to  Account  and  Settling 
Principles  for  Taking. — A  decree  determining  the  right  of  complainant  to 
an  account,  and  settling  the  principles  upon  which  the  account  should  be 
taken  is  an  interlocutory  decree  from  which  no  appeal  lies.  FcUowing 
Perkins  t?.  Fourniquet,  6  How.  U.  S.  206. 

Appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio. 

The  Baltimore  &  Ohio  Eailroad  Company,  a  corporation  of 
the  state  of  Maryland,  filed  its  bill  in  the  circuit  court  of  the 
United  States  for  the  southarn  district  of  Ohio,  September  30, 
1S86.  The  defendants  thereto  are  the  Pittsburgh,  Cincinnati 
&  St.  Louis  Railway  Company  and  the  Central  Ohio  Eailroad 
Company,  as  reorganized,  both  being  corporations  of  the  state 
of  Ohio.  The  object  of  the  bill  was  to  have  an  ac- 
*******  counting  as  to  the  receipts  from  local  freights 
earned  on  that  part  of  the  line  jointly  owned  and  operated 
between  Newark  and  Columbus,  Ohio,  and  known  as  the. 
Newark  &  Columbus  Division  of  each  road.  That  division 
was  originally  owned  by  the  Central  Ohio  Eailroad  Company, 
which   company  became   insolvent,  and   was   placed   in   the 
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Lands  of  a  receiver.  While  thus  in  a  receiver's  hands,  it, 
under  a  statute  of  Ohio,  and  with  the  approval  of  the  court 
conducting  the  receivership,  sold  an  undivided  one-half  iu- 
terest  in  so  much  of  its  line  as  lay  between  Columbus  and 
Newark  to  the  Steubenville  &  ludiana  Railroad  compauy. 
After  this  sale  the  presidents  of  the  two  companies  entered 
into  a  written  agreement  as  to  the  joint  operation  of  the 
division  so  jointly  owned.  Subsequently  the  Central  Ohio 
Bailroad  company  was  reorganized  under  the  laws  of  Ohio, 
under  the  name  and  style  of  the  Central  Ohio  Kailroad  com- 
pany, as  reorganized.  Under  the  statute  permitting  this 
reorganization,  the  new  company  succeeded  to  all  the  property 
rights  and  contracts  of  the  old  company.  In  18S6  the  Balti- 
more &  Ohio  Bailroad  company,  being  the  complainant  cor- 
poration, leased  the  line  of  the  Central  Ohio  Bailroad  com- 
pany, as  reorganized,  and  succeeded  to  all  its  rights  and  lia- 
bilities. In  186S  the  Steubenville  &  Indiana  Kailroad 
Company  was  consolidated  with  two  other  lines  of  road  under 
the  name  and  style  of  the  Pittsburgh,  Cincinnati  &  St.  Louis 
Railway  Company,  being  the  defendant  corporation  herein. 
Under  the  law  of  Ohio,  it  likewise  succeeded  to  all  the  rights, 
property,  and  contracts  of  its  several  constituent  roads.  These 
two  companies,  the  Pittsburgh,  Cincinnati  &  St.  Louis  and  the 
Baltimore  &  Ohio,  have,  since  the  11th  of  May,  186S,  the  date 
of  the  creation  of  the  Pittsburgh  Company,  been  jointly  oper- 
ating, maintaining  and  managing  the  said  Columbus  & 
Newark  Division  of  said  road. 

The  contention  of  complainant  in  this  litigation  is  that  a 
certain  contract  entered  into  between  the  Central  Ohio  Bail- 
road  Company  and  the  Steubenville  &  Indiana  Bailroad  Com- 
pany, in  1865,  and  immediately  after  the  sale  of  the  one-half 
interest  in  the  Columbus  &  Newark  Division  to  the  latter  com- 
pany, is  still  in  force  as  originally  executed.  That  contract 
and  its  amendments  are  very  lengthy,  and  cover  every  pos- 
sible question  involved  in  a  joint  ownership  and  operation  of 
a  railroad.  This  controversy  turns  wholly  upon  clauses  13 
and  15  of  said  contract,  which  are  in  these  words :  "  Thir- 
teenth. The  local-freight  business  from  and  to  Newark  and 
Columbus,  with  stations  on  the  line  of  said  road  between  those 
points,  to  be  done  by  the  Central  Ohio  Bailroad  Company." 
"  Fifteenth.  The  general  freight  agent  of  the  Central  Ohio 
Bailroad  Company  shall  keep  an  account  of  the  earnings  aris- 
ing from  the  local  business  mentioned  in  item  thirteen,  and 
at  the  end  of  each  month  shall  furnish  said  superintendent 
and  the  general  freight  agent  of  the  Steubenville  &  Indiana 
Bailroad  Company  each  with  a  duplicate  thereof;  and  that 
for  such  service  the  Central  Ohio  Company  shall  receive  sixty- 
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five  per  centum  thereof,  and  the  remainder  shall  be  divided 
between  said  companies  equally." 

The  bill  charges  that  the  complainant  company  and  the 
Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Company  both 
recognized  the  validity  and  binding  obligation  oi  the  said 
contract,  and  continued  to  act  thereunder  until  the  month  of 
June,  1872,  "  when  the  said  defendant  entered  upon  and  com- 
menced the  business  of  carrying  local  freights  between  said 
cities  and  the  stations  on  the  said  Columbus  &  Newark  Divi- 
sion, and  has  continued  to  do  so  ever  since,  notwithstanding 
your  orator  has  repeatedly  objected  to  the  said  defendant  en- 
gaging in  such  business,  and  has  insisted  that  it,  as  the  lessee 
of  the  Central  Ohio  Bailroad  Company,  as  reorganized,  was 
entitled  to  carry  all  of  the  local  freight  thereon.  And  your 
orator  has  repeatedly  offered  to  state  an  account  with  the  said 
defendant,  and  render  and  deliver  to  it  a  statement  of  the 
local  freights  which  it  has  during  the  term  aforesaid  carried, 
but  the  said  defendant  has  repeatedly  and  persistently  refused 
to  recognize  the  right  of  your  orator  to  have  such  accounting 
made,  and  has  insisted  that  it  has  the  right  to  engage  in  the 
business  of  carrying  local  freight  as  aforesaid ;  and  neither 
the  general  freight  agent  of  your  orator  nor  of  the  said  Cen- 
tral Ohio  Baih*oad  Company,  as  reorganized,  has  been  able 
to  keep  an  account  of  the  earnings  arising  from  the  business 
as  hereinbefore  stated,  by  reason  of  the  refusal  of  the  defend- 
;uit  to  furnish  the  accounts  as  aforesaid." 

With  regard  to  the  Central  Ohio  Bailroad  company,  as  re- 
organized, the  allegations  of  the  bill  are  that,  by  the  terms  of 
the  lease  to  the  Baltimore  &  Ohio  Bailroad  Company,  the 
said  Central  Ohio  Bailroad  Company,  as  reorganized,  was  en- 
titled to  receive  35  per  cent  of  the  gross  earnings  of  the  said  the 
Central  Ohio  Bailroad  Company,  including  the  Columbus  & 
Newark  Division  thereof,  "  and  including  the  proper  propor- 
tion of  the  earnings  of  the  said  Columbus  &  Newark  Division 
under  said  contract  with  reference  to  the  local  freights  and 
local  passengers." 

The  prayer  of  the  bill  was  that  the  total  amount  of  local 
freights  provided  for  in  articles  13  and  15  of  the  alleged  con- 
tract shall  be  *'  ascertained,  and  the  amount  which  is  due  to 
your  orator  determined,  as  well  as  that  which  is  due  to  the 
Pittsburgh,  Cincinnati  <fe  St.  Louis  Railway  Company,  and  to 
the  defendant  the  Central  Ohio  Bailroad  Company,  as  re- 
organized, as  the  lessor  of  your  orator."  It  prays  that  an 
account  be  taken  under  the  order  and  direction  of  the  court 
with  reference  to  the  local  freights  so  as  aforesaid  carried, 
"  and  that  your  orator  be  allowed  eighty-two  and  one-half  per 
cent  of  the  total  amount  of  freight  carried  by  both  of  said 
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parties,  and  that  the  defendant  herein,  the  Pittsburgh,  Cin- 
cinnati &  St.  Louis  Railway  Company,  be  allowed  seventeen 
and  one-half  per  cent  of  the  total  amount  thereof,  and  that 
thirty-five  per  cent  of  the  amount  allowed  to  your  orator  be 
awarded  o  be  paid  as  rental  to  said  defendant  herein,  the 
Central  Ohio  Railroad  Company,  as  reorganized,  and  that 
upon  the  taking  of  said  account  the  amount  w^hich  is  found 
due  to  either  of  said  parties  defendant,  or  your  orator,  be 
directed  to  be  paid  within  the  time  to  be  specified  by  the 
court." 

The  Central  Ohio  Railroad  Company  answered,  its  answer 
being  styled  a  cross-petition.  In  this  pleading  it  is  set  up 
that,  at  the  time  of  the  lease  to  the  complainant,  the  contract 
between  the  Central  Ohio  Railroad  Company  and  the  Steuben- 
ville  &  Indiana  Railroad  Company  was  m  full  force,  and  that 
the  complainant  became  the  lessee  of  the  said  railway  prop- 
erty subject  to  the  terms  of  said  contract,  and  that  the  com- 
plainant had  no  authority  or  power  to  make  any  change  in 
said  contract,  "  and  that,  if  said  contract  was  changed  or  to 
be  changed,  it  could  be  done  only  by  the  Central  Ohio  Rail- 
way Company,  by  and  through  its  president,  properly  author- 
ized." It  further  set  up  that  by  reason  of  said  contract  and 
lease  it  was  entitled  to  receive  as  rental  35  per  cent  of  the 
entire  earnings  of  the  said  Columbus  &  Newark  Division  in 
carrying  local  freights  thereon,  less  17^  per  cent,  which, 
under  said  contract,  was  to  be  paid  to  the  said  Steubenville 
&  Indiana  Railroad  Company,  or  its  successor,  the  defendant 
herein,  the  Pittsburgh,  Cincinnati  &  St.  Louis  Railway  Com- 

J)any.  It  was  further  stated  that  since  June,  1872,  the  de- 
enaant  had  received  35  per  cent  of  the  local  freights  carried 
on  said  division  by  the  plaintiff  company,  but  had  received  no 
part  of  the  earnings  for  local  freight  by  reason  of  freight 
carried  by  said  defendant,  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway  Company ;  and  it  says  that  it  is  entitled  to 
receive  now  from  the  plaintiff  35  per  cent  of  the  local  freights 
carried  by  said  Pittsburgh,  Cincinnati  &  St.  Louis  Railway 
Company  since  June  18,  1872,  and  it  asks  that  the  said 
plaintiff  be  required  to  account  to  it  for  the  same.  It  de- 
nies all  knowledge  that  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Railway  Company  was  engaged  in  the  business  of 
carrying  local  freight,  and  was  not  accounting  to  the  com- 
plainant therefor,  and  that  this  defendant  was  receiving  no 
part  thereof,  and  avers  that  these  facts  only  came  to  its 
knowledge  in  the  past  two  or  three  years,  and  that  it  had  in 
no  manner  assented  or  agreed  with  said  Pittsburgh,  Cincin- 
nati &  St.  Louis  Railway  Company  that  it  should  engage  in 
the  business  of  carrying  local  freights,  and  in  this  manner 
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impair  the  usefalness  of  said  division  to  said  defendant,  and 
deprive  it  of  the  revenues  that  belong  to  it,  and  of  which  it  is 
the  exclusive  owner,  under  its  charter,  as  set  out  in  complain- 
ant's bill  of  complaint. 

This  cross-petition  was  answered  only  by  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Railway  Company,  which  denied  all 
liability  to  the  Central  Ohio  Bailroad  Company,  or  its  lessee, 
the  Baltimore  &  Ohio  Bailroad  Company,  and  claimed  that 
the  said  agreement  as  to  the  doing  of  the  local-freight  busi- 
ness on  the  said  Columbus  and  Newark  Division  had  been 
abrogated  June,  1872,  and  had  never  since  been  in  force.  No 
answer  was  filed  by  the  Baltimore  &  Ohio  Company,  with 
whom  an  accounting  was  asked. 

An  accounting  was  ordered,  and  upon  the  final  hearing  the 
circuit  court  decreed  that  there  was  due  from  the  Pittsburgh, 
Cincinnati  &  St.  Louis  Railway  Company  to  the  complainant 
the  sum  of  $2748.31,  with  interest ;  and  to  the  respondent  the 
Central  Ohio  Bailroad  Conmany,  as  reorganized,  the  sum  of 
$10,341.40,  with  interest.  From  this  decree  the  Pittsburgh, 
Cincinnati  &  St  Louis  Bailway  Company  has  appealed  and 
assigned  errors. 

Harrison^  Olds  dk  Henderson^  for  appellant 

J.  H.  CdUina,  for  appellees. 

LuRTON,  Circuit  Judge  (after  the  foregoing  statement). — A 

Sreliminary  question  is  made  by  the  Baltimore  and  Ohio 
»ailroad  Company.  It  insists  that  the  decree  appealed  from 
was  not  the  final  decree  ;  that  a  final  decree  was  pronounced 
June,  1890,  and  a  supplemental  decree  June,  1893 ;  that  the 
appeal  was  from  this  last  decree,  and  that  the  questions  set- 
led  by  the  former  decree  of  June,  1890,  cannot  be  reviewed, 
because  there  was  no  appeal  from  it  within  the  time  allowed 
by  law.  The  decree  of  June,  1890,  was  purely  interlocutory. 
The  cause  was  then  heard  upon  the  pleadings  and  proof,  and 
the  principles  upon  which  the  account  should  be  taken  deter- 
mined, and  a  reference  made  to  a  master  to  take  and  state  an 
account  upon  the  basis  therein  directed.  Upon  the  coming 
in  of  the  account  so  ordered,  exceptions  were  filed.  These 
were  then  considered  by  the  court.  Some  were  sustained,, 
others  overruled.  The  account  was  restated  in  accordance 
with  these  rulings,  and  a  final  decree  pronounced,  from  which 
a  broad  appeal  was  prayed  and  granted.  This  appeal  opens 
up  the  whole  case. 

A  decree  determining  the  right  of  a  complainant  to  an  ac- 
count and  settling  the  principles  upon  which  the  account 
should  be  taken,  is  an  interlocutory  decree,  from  which  no  ap- 
peal lies.     A  decree  of  like  character  was  appealed  from  in 
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Perkins  v.  Fourniquet,  6  How.  206.  The  appeal  was  dismissed 
as  premature.  The  opinion  was  by  Taney,  C,J.,  Appe«ubiiitj 
who  said :  "  This  clearly  is  not  a  final  decree  in  any  ^rmi^%*' 
respect.  It  is  the  common  and  ordinary  iuterloc-  right  to  ac- 
utory  order  or  decree  passed  by  courts  of  chancery  count, 
in  cases  of  this  kind,  and  is  absolutely  necessary  to  prepare  the 
case  for  a  final  hearing  and  final  decree,  wherever  the  com- 
plainant is  entitled  to  a  partition  of  property  or  an  account. 
l\)r  the  principles  upon  which  an  account  is  to  be  stated  by 
the  master,  or  a  partition  made,  cannot  be  prescribed  by  the 
court  until  it  first  determines  the  rights  of  the  parties  by  an 
interlocutory  order  or  decree ;  and  the  case  cannot  proceed 
to  final  hearing  without  it.  And  the  appellant  is  not  injured 
by  denying  him  an  appeal  in  this  stage  of  the  proceedings, 
because  these  interlocutory  orders  and  decrees  remain  under 
the  control  of  the  circuit  court,  and  subject  to  their  revision, 
until  the  master's  report  comes  in  and  is  finally  acted  upon 
by  the  court,  and  the  whole  of  the  matters  in  controversy  be- 
tween the  parties  disposed  of  by  a  final  decree.  And,  upon 
an  appeal  from  that  decree,  every  matter  in  dispute  will  be 
open  to  the  parties  in  this  court,  and  may  all  be  heard  and 
decided  at  the  same  time." 

Upon  the  coming  in  of  the  account  so  ordered,  it  was  en- 
tirely in  the  power  of  the  circuit  court  to  change  its  opinion 
from  that  expressed  in  the  interlocutory  opinion,  and  dismiss 
the  bill.  This  question  was  expressly  decided  on  a  second 
appeal  in  the  case  of  Perkins  t;.  Fourniquet,  above  cited.  See, 
also,  Fourniquet  v.  Perkins,  16  How.  82. 

Another  preliminary  question  remains  to  be  decided  before 
the  merits  of  the  case  can  be  considered.  Did  the  circuit 
court  have  jurisdiction  of  the  controversy  arising  on  the  plead- 
ings? Is  the  real  controversy  wholly  between  the  complainant 
on  one  side  and  the  two  defendant  corporations 
on  the  opposite  side  ?  The  complainant  corporation 
is  a  citizen  of  the  state  of  Maryland.  The  two  defendant 
corporations  are  citizens  of  the  state  of  Ohio.  Was  the  Cen- 
tral Kailroad  Company,  as  reorganized,  either  a  proper  or 
necessary  party?  The  final  decree  would  seem  to  indicate 
that  the  interest  of  the  Baltimore  &  Ohio  Company  and  those 
of  the  Central  Company  were  common  interests, — that  the 
rights  of  each  depended  upon  the  same  questions.  In  deter- 
mining a  question  of  jurisdiction,  where  it  depends  upon 
citizenship,  it  is  unimportant  that  the  pleader  has  put  a  par- 
ticular party  upon  the  one  or  the  other  side  of  the  case.  Juris- 
diction  in  such  cases  depends,  not  upon  an  arbitrary  arrange- 
uient  of  the  parties  made  by  the  pleader,  but  upon  their  ar- 
rangement  according  to  interest.     If,  when  arranged  by  inter- 
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est  in  the  litigated  question,  all  on  one  side  are  citizens  of  a 
state  other  than  that  of  those  on  the  other  side,  then  juris- 
diction  exists.     Bemoval  Cases,  100  U.  S.  457. 

In  Bailroad  Co.  v,  Ketchum,  101  U.  S.  289,  the  construction 
placed  on  the  second  section  of  the  act  of  March  3,  1875,  in 
regard  to  the  removal  of  causes,  was  declared  to  be  applicable 
to  the  first  section  concerning  suits  originally  brought  in  the 
courts  of  the  United  States.  In  that  case  the  court  said : 
"  The  same  general  language  is  used  in  the  second  section  of 
the  same  act  in  respect  to  the  removal  of  suits  from  state 
courts,  and  in  Kemoval  Cases,  100  U.  S.  457,  we  held  it  to 
mean  that,  when  the  controversy  about  which  the  suit  was 
brought  was  between  citizens  of  different  states,  the  courts  of 
the  United  States  might  take  jurisdiction  without  regard  to 
the  position  the  parties  occupied  in  pleadings  as  plaintiffs  or 
defendants.  For  the  purpose  of  jurisdiction  the  court  had 
power  to  ascertain  the  real  matter  in  dispute,  and  arrange  the 
parties  on  one  side  or  the  other  of  that  dispute.  If  in  such 
arrangement  it  appeared  that  those  on  one  side  were  all  citi- 
zens of  different  states  from  those  on  the  other,  jurisdiction 
might  be  entertained  and  the  cause  proceeded  with.  That 
ruling,  we  think,  applies  as  well  to  the  first  section  as  to  the 
second." 

What  is  the  matter  in  dispute  ?  The  questions  all  arise  out 
of  a  contract  originally  between  the  Central  Ohio  Bailroad 
Company  on  the  one  side,  and  the  Steubenville  &  Indiana 
Kailroad  Company  on  the  other.  The  bill  shows  that  the 
defendant  the  Pittsburgh,  Cincinnati  &  St.  Louis  Bail  way 
Company  has  succeeded  to  all  the  property  interests  and  con- 
tract rights  of  the  latter  company.  It  sets  out  that :  ''  Under 
the  terms  of  the  lease  executed  by  the  said  the  Central  Ohio 
Company,  as  reorganized,  it  took  possession  of  the  said  Cen- 
tral Ohio  Bailroad,  and  the  said  Columbus  and  Newark  Divis- 
ion thereof,  subject  to  the  terms  of  the  said  contract,  *  *  * 
and  was  entitled  to  all  the  privileges  and  subject  to  all  of 
the  terms  thereof,  the  same  as  its  lessor  had  previously  been." 

It  further  alleged  that :  "  By  the  terms  of  the  said  lease, 
the  said  Central  Ohio  Bailroad  Company,  as  reorganized,  was 
entitled  to  receive  35  per  cent  of  the  gross  earnings  of  the 
said  the  Central  Ohio  Itailroad,  including  the  Columbus  and 
Newark  Division  thereof,  and  including  a  proper  proportion 
of  the  earnings  of  the  said  Columbus  and  Newark  Division 
under  said  contract  with  reference  to  the  local  freight  and 
local  passengers." 

It  then  states  that  the  obligations  of  the  said  contract  had 
been  recognized  by  complainant  and  by  the  defendant  the  Pitts- 
burgh, Cincinnati  &  St.  Louis  Bailroad  Company,  and  acted 
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under  until  June,  1872,  when  the  said  defendant  commenced 
the  business  of  carrying  local  freight,  contrary  to  said  agree- 
ment, and  has  continued  to  do  so  ever  since,  notwithstanding 
objections  and  protests  by  complainant,  and  that  it  has  re- 
fused to  account  for  the  business  so  done  and  the  earnings  so 
arising.  From  all  of  which  the  complainant  insists  it  is  ''  en- 
titled to  have  an  accounting  between  the  defendant  herein,  the 
Pittsburgh,  Cincinnati  &  St.  Louis  Kailroad  Company,  and  its 
codefendant,  the  Central  Ohio  Bailroad  Company,  as  reorgan- 
ized, and  your  orator,  in  order  that  the  total  amount  of  local 
freights  provided  for  in  articles  thirteen  and  fifteen  of  the 
said  Exhibit  B  shall  be  ascertained,  and  the  amount  which  is 
due  to  the  Pittsburgh,  Cincinnati  &  St  Louis  Company,  and 
to  the  defendant  the  Central  Ohio  Bailroad  Company,  as  re- 
organized, as  the  lessor  of  your  orator."  It  concludes  with 
a  prayer  for  an  account  as  follows :  "  And  your  orator  prays 
that  an  account  be  taken  under  the  order  and  direction  of  this 
honorable  court,  with  reference  to  the  local  freights  so  as 
aforesaid  carried,  and  that  your  orator  be  allowed  eighty- two 
and  one-half  per  cent  of  the  total  amount  of  freights  carried 
by  both  of  said  parties,  and  that  the  defendant  herein,  the 
Pittsburgh,  Cincinnati  &  Si  Louis  Bailroad  Company,  be 
allowed  seventeen  and  one-half  per  cent  of  the  total  amount 
thereof,  and  that  thirty-five  per  cent  of  the  amount  allowed  to 
your  orator  be  awarded  to  be  paid  as  rental  to  the  said  de- 
fendant herein,  the  Central  Ohio  Bailroad  Company,  as  reor- 
ganized, and  that,  upon  the  taking  of  said  accounts,  the 
amount  which  is  found  due  either  of  said  parties  defendants 
or  your  orator  be  directed  to  be  paid  within  a  time  to  be 
specified  by  the  court,  and,  in  default  of  such  payment,  that 
execution  issue  as  at  law,  and  your  orator  prays  for  such 
other  and  further  relief  as  may  be  deemed  best  and  proper  in 
the  premises." 

The  Central  Ohio  Company,  thus  made  a  defendant,  waived 
service  of  process,  and  entered  its  appearance  by  an  indorse- 
ment on  the  original  bill  signed  by  the  solicitor  for  the  com- 
plainant company  as  president  of  the  said  Central  Ohio  Com- 
pany. Its  answer  was  subsequently  prepared  by  the  same 
solicitor,  and  signed  by  him  as  president.  This  answer  ad- 
mits all  the  statements  of  the  complainant's  bill,  and  sets  up 
that,  under  the  said  contract  and  lease,  "  it  was  entitled  to 
receive  as  rental  35  per  cent  of  the  entire  earnings  of  said 
Columbus  and  Newark  Division,  in  carrying  local  freights 
thereon,  less  seventeen  and  one-half  per  cent,  which,  under 
the  said  contract  contained  in  Exhibit  B,  attached  to  com. 

flainaut's  bill,  was  to  be  paid  to  the   said   Steubenville   & 
ndiaua  Bailroad  Company,  and  its  successor,  the  defendant 
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herein,  the  Pittsbupgh,  Oincinnati  &  St  Louis  Bailway  Com- 
pany." It  admitted  the  receipt  of  35  per  cent  of  the  local 
freights  carried  on  said  division  by  the  complainant  company, 
but  asserted  that  since  June,  1872,  it  had  received  no  part  of 
the  earnings  for  local  freights  carried  by  the  Pittsburgh,  Cin- 
cinnati &  St.  Louis  Bailway  Company,  and  averred  that  it 
was  "  now  entitled  to  receive  from  the  plaintiff  thirtv-five  per 
cent  of  the  freight  so  earned  bv  the  said  Pittsburgh,  Cincin- 
nati &  St  Louis  Company,"  ana  it  asks  that  '*  the  said  com- 
plainant be  required  to  account  to  it  for  the  same."  It 
charges  that  the  lease  was  subject  to  the  said  contract,  and 
avers  *'  that  the  said  complainant  had  not  any  authority  or 
power  to  make  any  change  in  said  contract,  and  if  said  con- 
tract was  changed,  or  to  be  changed,  it  could  be  done  only  by 
this  defendant,  by  and  through  its  president,  properly  author- 
ized." It  denies  knowledge  that  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Bailway  Company  had  been  engaged  in  carrying 
local  freights,  ana  that  it  was  not  accounting  for  same,  and 
averred  that  until  within  *^  two  or  three  years  it  did  not  know 
that  its  rental  embraced  nothing  on  account  of  freight  carried 
by  the  said  Pittsburgh  Company ; "  and  denied  that  it  had 
ever  **  agreed  or  assented  to  said  company  engaging  in  carry- 
ing said  local  freight,  and  in  this  manner  impair  the  useful- 
ness of  said  division,  and  deprive  it  of  a  part  of  the  revenues 
which  belonged  to  it,  and  of  which  it  is  the  exclusive  owner 
under  its  charter,  as  set  out  in  the  complainant's  bill  of  com- 
plaint." This  answer  was  indorsed  as  an  answer  and  cross- 
petition.  No  one  seems  to  have  been  made  defendant  thereto, 
and  no  process  issued,  none  being  asked.  The  Pittsburgh, 
Cincinnati  &  St  Louis  Bailway  Company  alone  answered  it 
as  if  a  formal  cross-bill.  The  Pittsburgh,  Cincinnati  &  St 
Louis  Bailway  Company,  in  its  answer,  took  issue  upon  every 
proposition  of  importance,  denied  any  liability  to  the  said 
Central  Ohio  Company,  and  set  out  the  defenses  made  in  its 
answer  to  the  original  bill.  The  chief  of  the  defenses  thus 
presented  was  that  in  June,  1872,  the  clauses  in  regard  to  the 
local-freight  business  had  been,  by  agreement  with  the  com- 
plainant company,  abrogated  and  set  aside,  and  an  agreement 
entered  into  that  said  local  freight  business  should  be  done 
by  either  company,  and  revenue  derived  therefrom  be  re- 
tained by  each  company  ;  that  this  agreement  had  been  put 
in  force  by  an  official  order  issued  in  June,  1872,  by  the  com- 
plainant company,  and  that  from  that  time  each  road  had 
done  local  business,  and  retained  the  revenue.  That  no  ob- 
jection, protest  or  question  had  been  made  to  this  modifica- 
tion of  the  original  agreement  until  after  the  agreement  had 
been  in  force  for  more  than  10  years.     The  defense  of  vltrc 
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vires  was  also  set  up  as  to  the  clauses  which  prevented  either 
company  from  carrying  local  freight  when  tendered,  or  from 
offering  to  carry  such  freight.  Still  another  defense  denied 
that  the  contract  had  ever  oeen  signed  or  legally  executed  by 
the  original  contracting  parties.  If  valid,  that  corporation 
insisted  that  the  successor  companies  had  the  power  to  mod- 
ify or  abrogate  the  clauses  in  question,  and  this  power  had 
been  exercised  with  the  knowledge  and  assent  of  the  Central 
Ohio  Company. 

Upon  this  jurisdictional  question  the  learned  counsel  for 
appellees  contends  that  the  original  bill  presents  two  distinct 
subjects  for  controversy — uue  wholly  between  the  complainant 
and  the  Pittsburgh,  Cincinnati  and  St.  Louis  Company,  and 
the  other  wholly  between  the  complainant  and  the  Central  Ohio 
Company.  That  in  the  accounting  asked  with  the  Pittsburgh^ 
Cincinnati  &  St.  Louis  Bailway  Company  the  Central  Ohio 
Company  has  no  interest ;  and  that  in  the  accounting  as  to  ren- 
tals since  1872,  between  complainant  as  lessee  and  the  Central 
Ohio  Company  as  lessor,  tlie  Pittsburgh,  Cincinnati  &  St. 
Louis  Bailway  Company  has  no  interest.  That  all  the  issues 
in  regard  to  the  due  execution  of  the  original  agreement  of 
1865,  and  in  regard  to  the  power  of  the  successor  company  to 
modify  same,  and  in  regard  to  the  validity  of  clauses  13  and 
15  of  that  contract,  as  well  as  the  issue  as  to  the  fact  of 
modification,  are  issues  wholly  between  complainant  and  the 
Pittsburgh,  Cincinnati  and  St.  Louis  Bailway  Company,  with 
which  the  Central  Ohio  Conapany  has  no  concern.  To  save 
the  jurisdiction,  counsel  in  effect  argue  that  the  bill  was  mul- 
tifarious. We  are  unable  to  concur  with  the  contention  that 
the  Central  Ohio  Company  has  no  concern  in  the  issue  be- 
tween the  companies  succeeding  to  the  rights  and  obligations 
of  the  contract  of  1865.  If  the  contract  of  1865  was  never 
validly  executed,  then  the  successor  companies  did  not,  by 
mere  succession,  become  obligated.  If  clauses  13  and  15  were 
void,  as  beyond  the  power  of  the  contracting  companies,  then 
the  Pittsburgh,  Cincinnati  &  St.  Louis  Bailway  Company  can- 
not be  compelled  to  account  for  freights  earned  by  it  in  con- 
travention of  a  void  contract ;  and,  for  the  same  reason,  the 
claim  of  the  Central  Ohio  Company  to  35  per  cent  of  the  gross 
receipts  from  freights  carried  hy  the  Pittsburgh,  Cincinnati  & 
St.  Louis  Bailway  Company  must  fail.  So,  if  the  successor 
companies  had  the  power  to  abrogate,  abandon,  or  modify 
clauses  13  and  15,  and  did  in  fact  lawtully  abandon,  abrogate, 
or  modify  those  provisions,  then  the  claim  of  the  Central 
Ohio  against  either  of  the  successor  companies  falls  to  the 
ground. 

The  Central  Ohio  was,  perhaps,  an  unnecessary  party.   Stilly 
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iu  view  of  its  interest  in  the  maintenance  of  clauses  13  and  15, 
as  affecting  the  amoaut  of  its  income  as  rentals  from  its  lessee, 
and  of  its  contention  that  those  clauses  should  not  be  aban- 
doned, abrogated,  or  modified  by  the  successor  companies, 
unless  it  should  assent,  it  was  clearly  proper  that  it  should 
be  a  party  to  a  controversy  so  vitally  affecting  its  interests. 
By  bringing  it  before  the  court  a  decree  could  be  obtained 
which  would  conclude  its  claims  as  lessor  or  owner,  and  estab- 
lish, once  for  all,  the  soundness  or  unsoundness  of  its  conten- 
tion as  to  the  original  validity  and  irrevocable  character  of 
the  agreement  of  1865  by  any  arrangement  between  the  suc- 
cessor companies  to  which  it  did  not  assent.  In  view  of  this 
attitude  of  the  Central  Ohio  toward  the  issues  presented,  we 
cannot  say  that  it  was  an  immaterial  party.  It  certainly  was 
not  so  regarded  by  the  other  litigants  nor  by  the  circuit  court. 
Being  a  proper  party,  and  a  party  whose  interests  in  the  con- 
troversy were  identical  with  those  of  the  Baltimore  &  Ohio 
Company,  it  makes  a  cause  in  which  a  corporation  of  Mary- 
land and  a  corporation  of  Ohio  are  on  one  side  of  the  con- 
troversy, while  another  corporation  of  Ohio  is  a  party  upon 
the  opposite  side.  This  arrangement  operates  to  deprive  the 
federal  court  of  jurisdiction.  The  very  late  case  of  Wilson  v. 
Oswego  Tp.,  151  U.  S.  56,  is  a  case  much  in  point.  There 
federal  jurisdiction  was  held  to  be  defeated  as  to  a  defendant 
whom  the  court  thought  an  unnecessary  party  to  the  relief 
sought  by  the  complainant,  yet  a  proper  party  because  of  its 
interest  m  the  controversy.  We  are  clearly  of  opinion  that, 
while  the  Central  Ohio  was  not  a  necessary  party  to  the  ac- 
counting between  the  Baltimore  &  Ohio  Railway  Company 
and  the  Pittsburgh,  Cincinnati  and  St.  Louis  Bailway  Com- 
pany, yet  it  was,  in  view  of  its  interest  in  the  issues  arising 
upon  that  account,  a  proper  party. 

The  decree  must  be  reversed,  with  directions  to  the  circuit 
court  to  dismiss  the  bill  with  costs. 

Jurisdiction  of  United  States  Courts  —  Residence  and  Citizenship  of 
Railroad  Companies. — See  Galveston,  Harrisbiirg  &  Snn  Antonio  R.  Co.  v, 
Gonzales  (U.  8.),  57  Am.  &  Eng.  R.  Cas.  71,  and  note,  89;  Stephens  «.  St. 
Louis  &  San  Francisco  R.  Co.  (C.  C),  50  Am.  &£ng.  R.  Cas.  618,  and  not«, 
622;  Fitzgerald  v.  Missouri  Pacific  R.  Co.  (C.  C),  Id.,  622,  and  note,  634; 
Conn  V,  Ciiicago,  Burlington  &  Quincy  R.  Co.  (C.  C),  Id.,  640,  and  note, 
646;  Connor  «.  Vicksburg  &  Meridian  R.  Co.,  85  Am.  &  Eng.  R.  Cas.  35 
Am.  &Eng.  R.  Cas.  696,  and  note,  700;  Angier  v.  East  Tennessee,  Virginia 
&  Geor^a  R.  Co.  (Ga.),  20  Am.  &  Eng.  R.  Cas.  618,  and  note,  622. 
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Plant  Inyestment  Co. 

V, 

Jacksonville,  Tampa  &  Key  West  B.  Co. 

(152  United  States,  71.) 

JurisdietidVi  of  Federal  Court — Action  by  Non-resident  Assignee  of  Con- 
tract between  Donnestic  Railroad  Company  and  State  Board. — A  nuu- 
resideut  constructiun  company  wliicli  has  become  Uie  assigueeuf  a  contract 
between  the  trustees  of  the  internal  improvement  fund  of  Florida,  and  a 
railroad  corporation  of  that  state,  cannot  maintain  a  suit  on  the  contract  in 
a  federal  court  in  that  state,  since  it  is  within  section  629  of  the  Revised 
Statute  of  the  United  States,  which  provides  that  circuit  courts  of  the 
United  States  shall  not  have  cognizance  of  any  suit  to  recover  a  chose  in 
action  in  favor  of  an  assignee  thereof,  unless  such  suit  could  have  been 
prosecuted  in  such  court  to  recover  on  the  cause  of  action  if  no  assignment 
thereof  had  been  made.    Following  Shoecraft  e.  Bloxham,  124  U.  S.  730. 

Appeal  from  the  United  States  circuit  court  for  the  northern 
district  of  Florida. 

liobert  G.  Ertuin  and  George  K  Ilartridge,  for  appellant 
John  C.  &  C.  M.  Cooper^  for  appellee. 

Mr.  Justice  Field  stated  the  case,  and  delivered  the  opinion 
of  the  court. 

This  case  comes  to  us  on  appeal  from  the  decree  of  the 
circuit  court  for  the  northern  district  of  Florida,  sustaining 
the  demurrer  to  the  bill  of  complaint  and  dismiss-  . 

ing  the  suit.  The  bill  was  brought  to  enforce  the  ■••"*»* 
conveyance  of  certain  lands  in  Florida,  pursuant  to  the  con- 
tract of  the  trustees  of  the  internal-improvement  fund  of 
Florida,  made  pursuant  to  certain  statutes  of  that  state,  with 
the  Jacksonville,  Tampa  &  Key  West  Railway  Company,  a 
corporation  created  under  its  laws,  the  beneficial  results  of 
which  contract  are  claimed  by  the  complainant. 

The  facts  out  of  which  the  suit  arises  are  given  at  length  in 
the  bill,  and,  as  there  set  forth,  may  be  briefly  stated,  so  far 
as  is  necessary  for  the  presentation  of  the  question  of  juris- 
diction, upon  which  the  demurrer  turned. 

The  Plant  Investment  Company,  the  complainant,  is  a 
corporation  under  the  laws  of  Connecticut,  having  its  principal 
office  at  New  Haven.  The  defendants  are  the  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  and  the  trustees  of 
the  internal-improvement  fund  of  Florida,  citizens  and 
residents  of  that  state. 


686       PLANT  INV.  CO.  V.  JACKSONVILLE,  ETC.,  R.  CO.  [VOL.  61 

The  bill  of  complaint  sets  forth  :  That  the  general  assembly 
of  Florida,  by  an  act  of  January  6,  1855,  **  to  provide  for  and 
encourage  a  liberal  system  of  internal  improvements  in  the 
state,"  declared  that  the  lands  granted  to  the  state  by  the 
acts  of  congress  of  March  3,  1845,  and  September  28,  1850, 
together  with  the  proceeds  thereof,  accrued  or  that  might 
thereafter  accrue,  should  be  set  apart  and  made  a  separate 
fund,  to  be  called  the  internal  improvement  of  the  state ;  and 
that,  for  the  purpose  of  assuring  a  proper  application  of  the 
fund  for  the  objects  mentioned,  the  lauds,  and  the  funds 
arising  from  the  sale  thereof,  after  paying  the  necessary 
expenses  of  selection,  management,  and  sale,  should  be  vested 
in  five  trustees,  to  wit,  in  the  governor  of  the  state,  the 
comptroller  of  public  accounts,  the  state  treasurer,  the  attorney 
general,  and  the  register  of  state  lands,  and  their  successors 
in  office,  to  hold  the  same  for  the  uses  provided  in  the  act ; 
and  hj  its  twenty-ninth  section,  the  general  assembly  reserved 
the  right  to  grant  to  such  railroad  companies,  thereafter 
chartered,  as  tuey  might  deem  proper,  upon  their  compliance 
with  the  provisions  of  the  act  as  to  the  manner  of  constructing 
the  road  and  the  drainage  of  the  land,  the  alternate  sections 
of  the  "  swamp  and  overflowed  lands  "  for  six  miles  on  each 
side  of  the  line  of  the  road  of  any  such  compauy.  That  the 
Jacksonville,  Tampa  &  Key  West  Bailway  Company  was 
incorporated  in  March,  1878,  under  the  general  corporation 
act  of  the  state,  of  February,  1874,  by  the  name  of  the  Tampa, 
Peace  Creek  &  St  John's  Eiver  Bailroad  Company.  That 
the  legislature  of  Florida,  by  act  of  March  4,  1879,  granted  to 
that  company  alternate  sections  of  the  lauds  given  to  the 
state  by  tne  act  of  congress  of  September  28,  1850,  within  six 
miles  on  each  side  of  the  track  or  line  of  its  road,  provided 
that  the  compauy  should  comply  with  the  specified  provisions 
of  the  act  of  January  6,  1855 ;  and  further  granted  to  the 
company,  in  consideration  of  the  greatly  improved  value  which 
would  accrue  to  the  state  from  the  construction  of  the  road» 
10,000  acres  of  the  same  class  of  lands  for  each  mile  of  road 
it  might  construct,  such  lands  to  be  of  those  nearest  to  the 
line  of  the  road,  its  branches  and  extensions, — this  last-named 
grant  being  made  subject  to  the  rights  of  all  creditors  of  the 
internal-improvement  fund,  aud  to  the  trusts  to  which  the 
fund  was  applicable  under  the  act  of  January  6,  1855.  That 
on  the  27th  of  June,  1881,  the  Tampa,  Peace  Creek  &  St. 
John's  Eiver  Bailroad  Company,  by  a  resolution  of  its  board 
of  directors,  changed  its  corporate  name  to  Jacksonville, 
Tampa  &  Key  West  Railway  Company,  and  on  the  23d  of 
August,  1881,  filed  a  plat  of  its  route  with  the  trustees  of  the 
internal-improvement  fund ;    aud,  on  the  1st  of  September, 
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1881,  the  trustees  passed  a  resolution  reserving  from  sale  for 
the  benefit  of  the  company  the  even-numbered  sections  of  land 
for  six  miles  on  each  side  of  its  line ;  and,  again,  on  the  21st 
of  September,  1881,  acting  under  the  provisions  of  the  act  of 
the  legislature  of  March  12, 1879,  "to  amend  section  26  of  the 
act '  to  provide  a  general  law  for  the  incorporation  of  railroads 
and  canals,'  and  to  grant  aid  to  railroads  and  canals  incor- 
porated under  said  act,"  they  passed  a  resolution  to  reserve 
Irom  sale,  to  further  aid  in  the  construction  of  the  road,  a 
quantity  of  land  in  the  even-numbered  sections  within  twenty 
miles  of  said  road  sufiicieut  to  supply  the  deficiency  existing 
in  the  even-numbered  sections  within  six  miles  of  the  road. 

The  bill  f  urthcT  avers  that,  in  1883,  the  complainant  entered 
into  a  contract  with  defendant  company  to  construct  the 
southern  division  of  its  road,  to  extend  from  the  waters  of 
Tampa  bay,  in  Hillsborough  county,  to  Kissimmee  City,  in 
Orauge  county,  with  a  branch  to  or  near  Bartow,  in  Polk 
county,  and  by  that  contract  was  to  receive,  as  a  part  of  the 
consideration  for  the  construction  of  the  road,  all  the  alternate 
sections  of  land  to  which  defendant  company  was  or  might  be 
entitled,  under  any  of  the  aforesaid  acts,  and  any  of  the  lawa 
of  Florida,  for  its  construction ;  that  the  resolutions  passed 
by  the  board  of  trustees  September  21,  1881,  had  been  pub- 
lished in  the  report  of  its  official  proceedings,  and  submitted 
to  the  legislature  in  January,  1883,  with  the  reports  of  the 
heads  of  departments  of  the  state  government,  and  went  forth 
to  the  world  unchallenged  as  the  official  action  of  the  trustees, 
with  the  silent  approval  of  the  legislature;  and  the  com- 
plainant,  relying  on  the  provisions  of  the  acts  of  March  4  and  12, 
1879,  and  the  resolutions  of  the  trustees,  was  induced  to  enter 
into  its  contract  with  the  defendant  company,  believing  that 
it  would  receive  all  the  lands  contemplated  by  those  acts  and 
resolutions  ;  that,  to  carry  out  the  contract  made  between  the 
complainant  and  the  defendant  company,  the  board  of  direct- 
ors of  that  company  passed  a  resolution  on  November,  1883^ 
requesting  and  directing  the  trustees  of  the  internal-improve- 
ment fund  to  convey  to  the  complainant  all  the  alternate 
sections  of  land  to  which  the  defendant  company  was  or  might 
be  entitled,  by  reason  of  the  construction  of  the  said  railroad 
from  Tampa  to  Kissimmee  City,  and  its  branch,  and  a  copy 
of  that  resolution  was  presented  to  the  trustees,  and  entered 
in  the  minutes  of  their  proceedings  ;  that,  as  soon  as  practica- 
ble after  making  the  contract  complainant  commenced  the 
construction  of  the  road,  and  completed  the  line  from  Tampa 
to  Kissimmee,  a  distance  of  75  miles,  by  the  following  January ; 
and  the  completion  of  the  road  being  reported  to  the  trustees, 
the  state  engineer  was  directed  to  inspect  the  same,  which  he 
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did,  and  approved  it,  as  being  built  according  to  the  specifica- 
tions required ;  whereupon  the  trustees  accepted  the  same. 

That  when  the  complainant  applied  for  the  lands  which  it 
claimed  under  the  contract  witn  defendant  company,  it  dis- 
covered that  not  only  the  lands  in  the  even  sections  within 
20  miles,  but  also  within  6  miles  of  the  road,  had  been  selected 
by  one  Hamilton  Disston,  to  whom  the  board  of  trustees  had 
contracted  to  sell  4,000,000  acres  of  laud  to  pay  off  a  large 
indebtedness  of  their  fund,  as  a  part  of  his  purchase  ;  that 
the  complainant  protested  to  the  trustees  against  permitting 
said  Disston  to  take  these  lands,  but  the  trustees  decided  that 
the  claim  of  said  Disston  for  any  lands  outside  the  6-mile 
limit  of  said  road  should  take  precedence  of  the  claim  of  the 
defendant  company,  and  of  the  complainant  contractor  there- 
under. 

The  bill  further  sets  forth  that  in  February,  1884,  the  trus- 
tees conveyed  to  the  complainant  the  lands  granted  to  the 
state  by  the  act  of  September  28,  1850,  lying  in  the  even- 
numbered  sections,  and  within  6  miles  of  the  line  of  that  por- 
tion of  the  road  constructed  which  then  remained  undisposed 
of,  viz.  123,481  acres,  for  the  entire  75  miles  of  the  road;  and 
that  the  complainant  is  advised  and  believes  that,  under  the 
grant  of  the  alternate  sections,  the  defendant  company  is 
entitled  to  3840  acres  of  land  for  each  mile  of  road  it  con- 
structed, and  that,  where  there  is  not  sufficient  land  in  the 
alternate  sections  within  6  miles  of  the  line  of  the  road  to 
make  that  quantity,  the  deficiency  can  be  made  up  from  the 
alternate  sections  within  20  miles,  under  the  act  of  March  12, 
1879,  and  resolution  of  September  21,  1881;  and  that  the 
complainant,  under  its  contract  with  the  defendant  company, 
has  the  same  right  for  such  part  of  the  road  as  it  has  con- 
structed, and  alleges  that  there  is  a  deficiency  in  the  quan- 
tity of  laud  to  which  it  is  entitled  of  about  160,000  acres. 
After  stating  other  matters  not  material  for  the  consideration 
of  the  question  presented  for  our  determination,  the  bill 
prays  that  the  trustees  of  the  internal-improvement  fund  be 
compelled  to  convey  to  complainant  the  necessary  lands  to 
make  up  to  the  complainant  the  deficiency  claimed,  according 
to  the  terms  of  their  contract  with  the  defendant  railroad 
company,  the  complainant  asserting  its  right  to  the  lands 
necessary  to  make  up  this  deficiency  by  virtue  of  its  contract 
with  the  defendant  railroad  company  for  the  construction  of 
the  road. 

To  this  bill  the  defendant  trustees  of  the  internal-improve- 
ment fund  demurred,  on  the  ground,  among  others,  that  the 
court  had  no  jurisdiction  in  the  premises. 

The  contract  between  the  trustees  of  the  internal-improve- 


VOL.  61]  ACTIONS— JURISDICTION.  589 

ment  fund  of  Florida  and  the  defendant  railroad  company, 
being  a  contract  between  citizens  and  residents  of 
the  same  state,  could  not  be  enforced  by  suit  in  a 
federal  court.  The  complainant,  the  Plant  Investment  Com- 
pany, claims  the  benefit  of  that  contract,  and  seeks  to  have  it 
enforced  for  its  benefit.  It  occupies,  in  fact,  the  position  of 
assignee  of  that  contract ;  its  only  right  to  the  lands  depend- 
ing upon  its  validity.  But  it  cannot  enforce  the  contract  in 
the  federal  court;  because,  by  section  629  of  the  Revised 
Statutes,  it  is  provided  that  no  circuit  court  shall  have  cog- 
nizance of  any  suit  to  recover  the  contents  of  any  promissory 
note,  or  other  chose  in  action  in  favor  of  an  assignee,  unless  a 
suit  might  have  been  prosecuted  in  such  a  court  to  recover 
the  said  contents  if  no  assignment  had  been  made,  except  in 
cases  of  foreign  bills  of  exchange.  And  the  same  provision  is 
contained  in  the  act  of  March  3,  1887,  amendatory  of  the  act 
to  determine  the  jurisdiction  of  the  circuit  courts  of  the  Uni- 
ted States.  24  Stat.  c.  373,  p.  552.  As  we  said  in  the  case  of 
Shoecraft  v,  Bloxham,  124  U.  S.  730,  735,  "  the  terms  used— 
'  the  contents  of  any  promissory  note  or  other  chose  in  action' 
— were  designed  to  embrace  the  rights  the  instrument  con- 
ferred which  were  capable  of  enforcement  by  suit.  They 
were  not  happily  chosen  to  convey  this  meaning,  but  they 
have  received  a  construction  substantially  to  that  purport  in 
repeated  decisions  of  this  court"  And  in  support  of  this  doc- 
trine, the  case  of  Corbin  v.  Black  Hawk  Co.,  105  U.  S.  659, 
was  cited.  In  that  case  a  suit  brought  to  enforce  the  specific 
performance  of  a  contract  was  held  to  be  a  suit  to  recover  the 
contents  of  a  chose  in  action,  and,  therefore,  could  not  be  main- 
tained under  the  statute  in  question  in  a  federal  court  in  the 
name  of  the  assignee,  if  the  assignor  could  not  have  main- 
tained such  suit. 

The  complainant  is  not,  it  is  true,  designated  in  the  plead- 
ings or  in  any  formal  instrument  as  assignee  of  the  contract 
between  the  trustees  of  the  internal-improvement  fund  and 
the  defendant  railway  company,  but  the  term  "  assignee  *'  in 
the  statute  covers  not  merely  persons  to  whom  is  technically  • 
transferred  the  contract  in  controversy,  but  any  one  who,  by 
virtue  of  any  transfer  to  him,  can  claim  its  beneficial  interest. 
The  contract  under  which  the  complainant  claims,  to  wit,  its 
contract  with  the  defendant  company  for  the  construction  of 
the  road,  transferred  to  it  the  beneficial  interest  of  that  com- 
pany in  the  lands  covered  by  its  contract  with  the  trustees, 
and,  therefore  brings  the  suit  within  the  prohibition  of  section 
629  of  the  Be  vised  Statutes. 

It  follows  that  the  circuit  court  had  no  jurisdiction  of  this 
case  in  the  name  of  complainant,  but,  as  the  decree  below  dis- 
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missed  the  bill  generally,  that  decree  is  reversed  at  the  costs 
of  appellant,  and  the  cause  remanded,  with  a  direction  to  dis- 
miss the  bill  for  want  of  jurisdiction^  and  without  prejudice. 
So  ordered. 

Jurisdiction  of  Federal  Courts. — See  preceding  case  and  note. 

Action  in  Federal  Court  by  Assignee  of  Chose  in  Action. — See  Vimont  v. 
Cliicago  <&  XHurthwettterti  K.  Co.  (Iowa),  13  Am.  &  £og.  K.  Cas.  176,  aud 
note,  179. 

Jurisdiction  of  Federal  Courts^ — Action  to  Determine  Coniroterty  at  to 
Municipal-old  Bonds — Addition  of  Non-reMente  to  Bill  of  Interpleader  by 
Amendment. — In  Pearson  v,  Louisville  &  8.  R.  Co.  (U.  8.  Cir.  Ct.  D.  Ky., 
May  31,  1892),  60  Fed.  Rep.  113,  it  ap()eHred  that  a  trustee  holding  cnnnfy- 
aid  boudtt  iu  escrow  in  accordance  with  tlie  statute  authorizing  their  is^ue; 
in  view  of  a  controversy  as  to  the  right  to  the  bonds,  after  the  company 
which  originally  claimed  them  had  assigned  its  right,  filed  a  bill  of  inter- 
pleader for  adjudication  of  the  conflicting  claims  of  the  county  and  of  the 
company;  that  the  assignee  of  the  railroad  company  was  not  made  a 
party  to  the  bill,  and  after  the  filing  of  the  bill  assigned  its  interests  iu  the 
bonds  to  certain  non-residents  who  were  subsequently  by  amendment  added 
as  parties  defendant,  and  it  was  held  that  the  non-resident  assignees  were 
not  lin  pendent  purchasers,  and  therefore  had  a  right  to  remove  the  suit, 
although  there  was  no  diversity  of  citizenship  as  between  the  original  .par- 
ties to  the  bill. 

Righte  of  Non-reeident  Auignee  of  Chote  in  Action. — In  Jackson  &  Sharp 
Co.  V,  Pearson  (U.  S.  Cir.  Ci,  App.,  May  18,  1892),  60  Fed.  Rep.  118,  it 
was  held  that  a  non-resident  assignee  of  the  rights  of  a  domestic  railroad 
company  to  county  aid  bonds  deposited  in  escrow  with  a  trustee,  in 
accordance  with  the  act  authorizing  their  issue,  was  an  assignee  of  a  chose 
in  action  within  section  629  of  the  Revised  Statute  of  the  United  States, 
declaring  that  no  circuit  court  of  the  United  Stales  shall  have  cognizance 
of  any  suit  to  recover  on  a  chose  in  action,  unless  such  suit  might  huve  been 
prosecuted  in  such  court  if  no  assignment  had  been  made.  Citing  Deshler 
«.  Dodge,  16  How.  622;  Bushnell  v.  Dodge.  9  Wall.  390;  Barney  r.  Banks,  6 
Blatch.  115;  Corbin  «.  Black  Hawk  Co.,  105  U.  S.  659;  Shoecraft  v,  Blox- 
ham,  124  U.  S.  785;  Kings  Bridge  Co.  «.  Otoe  Co.,  120  U.  S.  225;  Metcall 
«.  City  of  Watertown,  128  U.  S.  588 ;  Biacklock  v.  Small,  127  U.  8.  99. 


Gerling,  Adm'r.  of  Mabtin, 

v. 
Baltimore  &  Ohio  R.  Co. 

(151    United  State*,  678.) 

Citizenship  of  Baltimore  and  Ohio  Railroad  Company— Right  to  Remove 
Cause  from  State  Court  in  West  Virginia.— The  Baltimore  <&  Ohio  Railroad 
Company,  a  corporation  created  under  the  laws  of  Maryland,  which  oper- 
ates its  fine  in  West  Virginia  by  force  of  the  Virginia  sUtute  of  March  6, 
1847,  and  by  licenae  of  the  State  of  West  Virginia,  has  the  right  when  sued 
in  a  state  court  in  the  latter  state  by  a  citizen  thereof  to  remove  the  suit  to 
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s,  circuit  court  of  the  United  States,  and  cannot  be  depriyed  of  that  riglit 
by  the  statutes  of  the  state. 

Binding  Effect  on  Federal  Courts  of  State  Statutes  Creating  Railroad  Cor- 
porations or  Authorizing  them  to  Exercise  Franchises.'— Sute  siatuiebcieatiug 
raiiruad  corporacions,  ur  authorizing  them  to  exercise  their  franchises  withia 
the  state,  if  deemed  by  the  courts  of  the  state  public  acts,  of  Avhich  they  will 
take  judicial  notice  without  proof,  must  be  judicially  noticed  by  the  circuit 
courts  of  the  United  States  sitting  within  the  state  and  by  the  supreme 
court  of  the  United  States  on  review. 

Removal  of  Causes— Time  of  Filing  Petition  In  State  Court. — Under  the 
act  of  March  3d,  1887,  requiring  u  peiitiou  fur  removal  of  a  suit  to  be  filed 
in  a  state  court  at  the  time  or  any  time  before  the  defendant  is  required  by 
the  laws  of  the  state  or  by  the  rules  of  the  state  court  in  which  such  suit  is 
brought  to  answer  or  plead  to  the  declHration  or  complaint,  the  petition 
must  be  tiled  in  the  state  court  so  soon  as  defendant  is  required  to  make  any 
•defense  whatever  in  that  court. 

Same — Effect  of  State  Statutes  and  Practice. — By  the  statutes  and  prac- 
tice of  West  Virginia,  where  a  formal  judgment  of  default  not  affecting  the 
defendant's  right  to  interpose  a  defense  upon  the  merits  has  been  entered 
confirming  a  judgment  by  default,  so  that  a  plea  to  the  jurisdiction  or  in 
abatement  cannot  be  filed  without  special  leave  of  the  court,  a  petition  for 
removal  filed  after  such  confirmation  is  too  late. 

Same — Waiver  of  Objection  to  Petition  Filed  Too  Late. — An  objection 
that  a  petition  was  filed  too  late  is  waived  by  not  taking  it  in  the  court 
below,  and  cannot  be  raised  for  the  first  time  in  the  supreme  court. 

Statutory  Abatement  of  Action  for  Personal  Injuries — Effect  on  Writ  of 
Error  Sued  Out. — By  the  laws  of  West  Virgiuia  an  action  to  recover  dam- 
ages fur  personal  injuries  abates  by  the  death  of  the  original  plaintiff,  con- 
aequently,  after  a  judgment  for  the  defendant  in  such  a  case,  a  writ  of 
error  sued  out  in  that  state  likewise  abates  by  the  death  of  the  plaintiff  in 
error. 

Mr.  Justice  Harlak  dissenting. 

Erbor  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  West  Virginia. 

Danl.  B.  Lucas,  for  plaintiff  in  error, 
John  K.  Co2ven,  for  defendant  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

This  was  an  action  of  trespass  on  the  case,  brought  March 
1,  1888,  in  the  circuit  court  of  Berkeley  county,  in  the  state  of 
West  Virginia,  by  John  W.  Martin  against  the  Bal- 
timore &  Ohio  Eailroad  Company,  to  recover  dam-  ***  »t«ted. 
ages  in  the  sum  of  $10,000  for  personal  injuries  caused  to  the 
plaintiff  by  tlie  defendant's  negligence  at  Bay  view,  in  the  state 
of  Maryland,  on  May  22,  1887. 

On  April  12,  1888,  the  defendant  tiled  in  that  court  a  peti- 
tion, with  proper  affidavit  and  bond,  for  the  removal  of  the 
case  into  the  circuit  court  of  the  United  States  for  the  district 
of  West  Virginia,  upon  the  ground  that  at  the  commencement 
of  the  suit,  and  ever  since,  the  plaintiff  was  a  citizen  of  West 
Virginia,  and  the  defendant  a  corporation  and  citizen  of  Mary- 
land.    On  April  24,  1888,  the  plaintiff  was  permitted  by  the 
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state  court,  against  tlie  defendant's  objection,  to  file  an  answer 
to  the  petition  for  removal,  denying  that  the  defendant  was  a 
non-resident  corporation,  and  alleging  that  it  was,  for  all  the 

{)urposes  of  this  suit,  a  resident  of  West  Virginia,  and  there- 
ore  not  entitled  to  remove  the  case ;  and  the  court,  upon  a 
hearing  upon  that  petition  and  answer,  *'  taking  judicial  no- 
tice of  the  statutes  incorporating  the  defendant  in  Yirgiuia 
and  in  this  state,  and  being  of  opinion  that  said  Baltimore  & 
Ohio  Railroad  Company  is  not  a  non-resident  corporation," 
refused  to  allow  the  removal. 

But  the  circuit  court  of  the  United  States,  on  June  11, 1888, 
upon  the  production  by  the  defendant  of  a  duly-certified  copy 
of  the  record  of  the  above  proceedings,  ordered  the  case  to  be 
docketed  in  that  court,  and  on  July  23,  1888,  ordered  it  to  be 
removed  into  that  court. 

On  December  13, 1888,  the  plaintiff  filed  in  that  court  a  plea 
(called  in  the  record  a  **  plea  in  abatement ")  that  it  ought 
not  to  take  further  cognizance  of  the  action,  because,  before 
and  at  the  time  of  the  removal,  the  defendant  ''was,  and  is 
now,  a  resident  of  the  district  of  West  Virginia,  and  is  there- 
fore not  entitled  to  remove  said  action '  to  that  court.  A  de- 
murrer to  that  plea  was  filed  by  the  defendant,  and  sustained 
by  the  court     "  And  thereupon,"  as  the  record  stated,  **  the 

glaintiff  moved  to  remand  this  action  to  the  circuit  court  of 
Berkeley  county,  which  motion  the  court  overruled." 
The  defendant  then  pleaded  not  guilty.  Upon  the  issue 
joined  on  this  plea,  the  case  was  tried  by  a  jury,  the  plaintiff 
and  other  witnesses  testified  in  his  favor,  a  verdict  was  ren- 
dered for  the  defendant  under  instructions  of  the  court,  and 
judgment  was  rendered  upon  the  verdict. 

Tlie  plaintiff  duly  excepted  to  those  instructions,  and  sued 
out  this  writ  of  error,  which  was  entered  in  this  court  on  Janu- 
ary 13,  1890,  together  with  an  assignment  of  errors,  in  which 
the  only  error  assigned  to  the  sustaining  of  the  demurrer  to 
the  plaintiff's  plea,  or  to  the  denial  of  his  motion  to  remand, 
was  as  follows :  ''The  circuit  court  erred  in  sustainiag  the  de- 
murrer of  the  said  defendant  in  error  to  the  plaintiff's  plea  in 
abatement,  and  in  overruling  the  motion  of  the  plaintiff  in 
error  to  remand  the  said  cause  to  the  state  court,  whence  it 
had  been  removed  to  said  circuit  court  of  the  United  States ; 
thus  deciding,  both  in  sustaining  said  demurrer  and  in  over- 
ruling said  motion,  that  the  Baltimore  &  Ohio  Railroad  Com- 
pany was  a  non-resident  of  West  Virginia,  and  entitled  to  re- 


move." 


The  other  errors  assigned  were  in  rulings  and  instructions 
at  later  stages  of  the  case,  which  it  will  not  be  necessary  to 
consider. 
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At  the  present  term  of  this  court  the  plaiutiff*s  death  was 
suggested,  and  Gerling,  his  administrator,  appointed  by  the 
county  court  of  Berkeley  county,  in  West  Virginia,  came  in  to 
prosecute  in  his  stead;  and  the  defendant  moved  to  dismiss 
the  writ  of  error,  because  an  action  for  personal  injuries 
abated  by  the  death  of  the  plaintiff. 

It  was  argued,  in  behalf  of  the  administrator,  that  the  re- 
moval from  the  state  court  gave  the  circuit  court  of  the  United 
States  no  jurisdiction  of  this  case  for  two  reasons :  (1)  That 
the  Baltimore  &  Ohio  Bailroad  was  a  resident  corporation  of 
the  state  of  West  Virginia;  (2)  that  the  application  to  the 
state  court  for  removal  was  not  made  in  time. 

The  consideration  of  this  argument  naturally  takes  prece- 
dence, because,  if  the  courts  of  the  United  States  never  law- 
fully acquired  jurisdiction  of  the  case,  they  have  no  rightful 
power  to  determine  any  question  of  the  liability  of  the  defend- 
ant, or  of  the  right  of  the  original  plaintiff  in  his  lifetime,  or 
of  his  administrator  since  his  death,  to  maintain  this  action, 
but  all  such  questions  can  only  be  determined  in  the  courts 
of  the  state  in  which  the  action  was  brought ;  and,  therefore, 
if  the  circuit  court  of  the  United  States  has  no  jurisdiction  of 
the  case  its  judgment  should  be  reversed,  for  want  of  juris- 
diction, with  directions  to  remand  the  case  to  the  state  court, 
without  passing  upon  the  right  to  maintain  the  action  in  a 
competent  tribunal. 

1.  The  act  of  March  3,  1887,  c.  373,  which  was  in  force  at 
the  time  of  the  removal  of  this  cause,  authorized  any  civil  ac- 
tion brought  in  a  court  of  a  state  between  citizens 
of  different  states,  and  in  which  the  matter  in  dis-  einwl'  * 
pute  exceeded,  exclusive  of  interest  and  costs,  the 
sum  or  value  of  $2000,  to  be  removed  into  the  circuit  court  of 
the  United  States  "  by  the  defendant  or  defendants  therein, 
being  non-residents  of  that  state."     24  Stat.  552.    In  order  to 
be  a  "  non-resident  of  that  state,"   within  the  meaning  of  this 
statute,  the  defendant  must  be  a  citizen  of  another  state,  or  a 
corporation  created  by  the  laws  of  another  state.     Machine 
Co.  V.  Walthers,  134  U.  S.  41 ;  Shaw  v.  Mining  Co.,  145  U.  S. 
444,  37  Am.  &  Eng.  Corp.  Cas.  24 ;  Southern  Pac.  Co.  v.  Den- 
ton, 146  U.  S.  202;  Martin  v.  Snyder,  148  U.  S.  663. 

A  railroad  corporation  created  by  the  laws  of  one  state  may 
carry  on  business  in  another,  either  by  virtue  of  being  created 
a  corporation  by  the  laws  of  the  latter  state  also,  as  in  Bail- 
road  Co.  V.  Vance,  96  U.  S.  450  ;  Memphis  &  C.  B.  Co.  v.  Ala- 
bama, 107  U.  S.  581,  13  Am.  &  Eng.  B.  Cas.  172 ;  Clark  v. 
Biirnrird,  108  U.  S.  436 ;  Stone  v.  Farmers'  Co.,  116  U.  S.  307, 
23  Am.  &  Eng.  B.  Cas.  577  ;  and  Graham  v.  Bailroad  Co.,  118 
U.  S.  161,  25  Am.  &  Eng.  B.  Cas.  53  ;  or  by  virtue  of  a  license, 
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permission^  or  authority,  granted  by  the  laws  of  the  latter 
state,  to  act  in  that  state  under  its  charter  from  the  former 
state.  Bailroad  Co.  v.  Harris,  12  WalL  65 ;  Bailroad  Co.  v. 
Koouiz,  104  TJ.  S.  5,  4  Am.  &  Eng.  B.  Cas.  105 ;  Pennsylvania 
B.  Co.  V.  St.  Louis,  etc.,  B.  Co.,  118  TJ.  S.  290,  24  Am.  &  Eng. 
B.  Cas.  58 ;  Goodlett  v.  Bailroad  Co.,  122  U.  S.  391,  33  Am.  & 
B.  Cas.  1 ;  Marye  v.  Bailroad  Co.,  127  U.  S.  117.  In  the  first 
alternative,  it  cannot  remove  into  the  circuit  court  of  the 
United  States  a  suit  brought  against  it  in  a  court  of  the  latter 
state  by  a  citizen  of  that  state,  because  it  is  a  citizen  of  the 
same  state  with  him.  Memphis  &  C.  B.  Co.  v.  Alabama,  above 
cited.  In  the  second  alternative,  it  can  remove  such  a  suit, 
because  it  is  a  citizen  of  a  different  state  from  the  plaintiff. 
Bailroad  Co.  v.  Koontz,  above  cited. 

Whether  the  Baltimore  &  Ohio  Bailroad  Company  had  the 
right  to  remove  into  the  circuit  court  of  the  United  States 
this  action,  brought  against  it  by  a  ciiizen  of  West 
AO.'ft.co.  Virginia  in  a  court  of  that  state,  therefore,  depends 
upon  the  question  whether  this  company  was  a  cor- 
poration created  by  the  laws  of  Maryland  only,  or  by  the  laws 
of  West  Virginia  also. 

This  company,  as  is  admitted,  was  originally  incorporated 
by  the  statute  of  Maryland  of  February  28,  1827  (1826,  c.  123), 
entitled  "An  act  to  incorporate  the  Baltimore  and  Ohio  Bail- 
road Company,"  by  which  subscriptions  to  its  capital  stock 
w^ere  to  be  received  by  commissioners  therein  appointed, 
rights  to  subscribe  for  certain  amounts  of  stock  were  reserved 
to  the  state  of  Maryland  and  to  the  city  of  Baltimore,  and,  as 
soon  as  a  certain  amount  had  been  subscribed  for,  it  was  to 
become  a  corporation  by  the  name  of  the  Baltimore  &  Ohio 
Bailroad  Company,  capable  of  purchasing,  holding,  and  sell- 
ing real  and  personal  property,  and  of  suing  and  being  sued 
by  that  name,  and  to  enjoy  all  the  powers,  rights,  and  privi- 
leges of  a  corporation.  Its  general  meetings  were  to  be  held 
and  directors  chosen  annually  in  Baltimore,  and  the  president 
chosen  by  the  directors  ;  and  the  president  and  directors 
were  authorized  to  increase  the  capital  stock,  to  declare  divi- 
dends, and  to  construct  and  maintain  a  railroad  from  the  city 
of  Baltimore  to  the  Ohio  river,  and  to  purchase  or  take  prop- 
erty for  this  purpose,  making  compensation  to  the  owners. 

In  support  of  the  proposition  that  this  company  had  no 
right  to  remove  the  case  into  the  circuit  court  of  the  United 
States,  several  legislative  acts  and  judicial  decisions  of  Vir- 
ginia and  West  Virginia  were  relied  on,  which  require  exami- 
nation. 

In  West  Virginia,  statutes  of  that  state,  or  of  the  parent 
state  of  Virginia,  creating  railroad  corporations,  or  licensing 
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and  anthorizing  tliem  to  exercise  their  franchises  within  the 
state,  are  deemed  public  acts,  of  which  the  courts  of  the  state 
•  take  judicial  notice,  without  proof.  Hart  v.  Eailroad  Co.,  6 
W.  Vh.  336,  349-358 ;  Mahany  v.  Kephart,  15  W.  Va.  609, 
€24 ;  Henen  v.  Railroad  Co.,  17  W.  Va.  881,  899,  9  Am.  & 
EuJ,^  E.  Cas.  496;  Bank  v.  Macher,  18  W.  Va.  271.  Doubt- 
less, therefore,  such  statutes  must  be  judicially  noticed  by  the 
circuit  court  of  the  United  States,  sitting  within  the  state  of 
West  Virginia  and  administering  its  laws,  and  by  this  court 
on  writ  of  error  to  that  court.  Drawbridge  Co.  t.  Shepherd, 
.  20  How.  227,  232. 

By  the  statute  of  Virginia  of  March  8,  1827,  c  74,  entitled 
'^  An  act  to  confirm  a  law,  passed  at  the  present  session  of 
the  general  assembly  of  Maryland,  entitled  '  An  act  to  incor- 
porate the  Baltimore  and  Ohio  Railroad  Company,'  *'  and  re- 
citing that  act  in  full,  it  was  enacted  that  "  the  same  rights 
and  privileges  shall  be  and  are  hereby  granted  to  the  afore- 
said company  within  the  territory  of  Virginia,  as  are  granted 
to  them  within  the  territory  of  Maryland ;  the  said  company 
shall  be  subject  to  the  same  pains,  penalties,  and  obligations, 
as  are  imposed  by  said  act ;  and  the  same  rights,  privileges, 
and  immunities  which  are  reserved  to  the  state  of  .Maryland, 
or  to  the  citizens  thereof,  are  hereby  reserved  to  the  state  of 
Virginia  and  her  citizens ; "  excepting  as  to  the  location  of 
the  railroad  in  Virginia,  and  the  property  to  be  taken  for  its 
construction ;  and  excepting,  also,  that  any  injury  at  any 
time  done  to  tlie  road  within  the  limits  of  Virginia  should  be 
punished  according  to  its  laws  in  force  for  the  protection  of 
its  public  works.  ' 

By  the  statute  of  Virginia  of  March  6,  1847,  c.  99,  it  was 
enacted  that  "  the  Baltimore  and  Ohio  Bailroad  Company  be 
and  they  are  hereby  authorized  to  complete  their  road 
thr(uigh  the  territory  of  this  commonwealth '  to  Wheeling,  in 
Virgiuia,  upon  certain  conditions,  including  the  following  : 

By  section  6,  "  said  company  shall  be  subject  to  the  provi- 
sions of"  the  statute  of  Virginia  of  March  11,  1837,  c.  118, 
"  with  respect  to  that  portion  of  their  road  or  other  improve- 
ments now  or  hereafter  to  be  constructed  within  this  common- 
Tvealth,  so  far  as  the  same  are  properly  applicable." 

By  section  7,  the  stock,  property,  and  profits  of  said  com- 
pany, so  far  as  the  same  may  be  or  accrue  within  this  common- 
wealth, shall  be  subject  to  general  taxation  in  like  manner 
and  on  the  same  footing  with  other  similar  companies  within 
this  state :  provided,  however,  that  said  taxing  power  shall 
not  be  exercised  until  and  unless  the  net  income  of  the  said 
Baltimore  and  Ohio  Railroad  shall  exceed  six  per  centum  per 
annum  upon  their  capital  invested." 
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By  section  8,  "  the  general  assembly  hereby  reserves  to 
itself  the  power  of  hereafter  altering,  amending  or  modifying 
any  or  any  part  of  the  provisions  of  this  act ;  provided,  that 
the  rights  of  property  and  franchises  acquired  under  this  act, 
and  the  free  use  and  enjoyment  of  their  rights  and  privileges, 
as  granted  by  this  or  any  other  former  act  now  in  force,  shall 
not  be  taken  away  or  impaired  by  any  such  further  act  of 
legislation." 

The  statute  of  Virginia  of  March  11,  1837,  c.  118  (referred 
to  in  section  6  of  the  statute  of  1847,  above  cited),  was  en- 
titled "An  act  prescribing  certain  regulations  for  the  incor- 
poration of  railroad  companies,"  and  began  by  enacting  that 
"  whenever  it  shall  be  aeemed  necessary  by  the  general  as- 
sembly to  grant  a  charter  for  the  incorporation  of  a  company 
to  construct  a  railroad,  the  following  general  provisions  shall 
be  deemed  and  taken  to  be  a  part  of  the  said  charter  or  act 
of  incorporation,  to  the  same  effect  as  if  the  same  were 
expressly  re-enacted  in  reference  to  any  such  charter  or  act^ 
except  so  far  as  such  charter  or  act  may  otherwise  expressly 
provide."  Those  general  provisions  related  to  the  exercise  of 
the  right  of  eminent  domain,  and  the  payment  of  compensa- 
tion for  property  taken  or  injured ;  the  time  of  completing  the 
works  of  a  company  so  incorporated ;  the  annulling  of  its 
charter  by  the  state  of  Virginia  in  case  it  should  afterwards 
fail  to  keep  its  road  in  repair,  and  to  afford  the  intended 
accommodation  to  the  public,  for  three  successive  years ;  the 
right  and  duty  of  transporting  persons  and  property ;  and 
other  matters  not  necessary  to  be  specified. 

Upon  the  division  of  the  state  of  Virginia,  and  the  admis- 
sion of  West  Virginia  into  the  Union  as  a  state,  that  part  of 
the  Baltimore  &  Ohio  Bailroad  which  had  been  within  the 
state  of  Virginia  came  within  the  state  of  West  Virginia.  See 
Act  Cong.  Dec.  31,  1862,  c.  6  ;  12  Stat  633 ;  Virginia  v.  West 
Virginia,  11  Wall.  39.  But  tlie  General  Statutes  of  West  Vir- 
ginia, cited  for  the  plaintiff,  do  not  appear  to  have  any  im- 
portant bearing  upon  this  part  of  the  case. 

The  statutes  of  West  Virginia  of  1872,  c.  227,  §  16,  and  1882, 
c.  97,  §  30,  by  which  all  railroad  corporations  "  doing  business 
in  this  state  under  charters  granted  and  laws  passed  by  the 
state  of  Virginia  or  this  state  "  are  declared  to  be  domestic 
corporations,  were  evidently  aimed  at  those  companies  which 
had  been  made  corporations  by  either  state,  whether  under 
special  charters  or  general  laws,  and  were  probably  intended 
to  make  sure  that  corporations  created  by  Virginia  before  the 
separation  of  West  Virginia,  and  doing  business  within  the 
territory  of  the  latter,  should  be  considered  corporations  o£ 
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this  state,  and  cannot  reasonably  be  construed  as  including 
corporations  created  by  some  other  state  only. 

Section  30  of  chapter  54  of  the  Code  of  West  Virginia 
authorizes  any  corporation  duly  incorporated  by  the  laws  of 
any  other  state  to  hold  property  and  transact  business  in 
West  Virginia,  "upon  complying  with  the  requirements  of 
this  section,  and  not  otherwise. '  These  requirements  are 
that  every  such  corporation  shall  file  with  the  secretary  of 
state  a  copy  of  its  charter,  or  of  its  articles  of  association  and 
of  the  law  under  which  it  is  incorporated,  and  shall  receive 
from  him  a  certificate  of  the  fact,  and  file  this  certificate  with 
the  clerk  of  a  county  in  which  its  business  is  conducted.  By 
a  further  provision  of  this  section,  "  every  railroad  corpora- 
tion, doing  business  in  this  state  under  the  provisions  of  this 
section,  or  under  charters  granted  or  laws  passed  by  the  state 
of  Virginia,  or  this  state,  is  hereby  declared  to  be,  as  to  its 
works,  property,  operations,  transactions,  and  business  in  this 
state,  a  domestic  corporation,  and  shall  be  so  held  and  treated 
in  all  suits  and  legal  proceedings  which  may  be  commenced 
or  carried  on  by  or  against  any  such  railroad  corporation,  as 
well  as  in  all  other  matters  relating  to  such  corporation."  It 
then  prohibits,  under  penalties,  any  "railroad  corporation, 
which  has  a  charter  or  any  corporate  authority  from  any 
other  state,"  to  do  business  or  to  bring  any  action  in  the 
state,  until  it  has  filed  with  the  secretary  of  state  a  writing 
under  its  corporate  seal  accepting  the  provisions  of  this  sec- 
tion. This  section  does  not  make  any  corporation  of  another 
state,  which  has  neither  complied  with  its  requirements,  nor 
been  previously  made  a  corporation  by  special  charter  or 
genersJ  law  of  Virginia  or  of  n  est  Virginia,  a  domestic  cor- 
poration of  West  Virginia.  It  has  not  been  proved  or  sug- 
gested that  the  Baltimore  &  Ohio  Bailroad  Company  ever 
complied  with  the  requirements  of  this  section.  Nor,  as  has 
been  seen,  had  it  been  previously  made  a  corporation  by  any 
statute  of  West  Virginia. 

The  question  under  consideration,  therefore,  turns  upon  the 
construction  and  effect  of  the  statutes  of  Virginia  above  re- 
ferred to. 

The  position  that  by  force  of  those  statutes  of  Virginia  the 
Baltimore  &  Ohio  Bailroad  Company  became  a  corporation 
of  Virginia,  and  consequently  of  West  Virginia,  is  sought  to 
be  maintained  by  expressions  of  opinion  to  that  effect  by  the 
court  of  appeals  of  Virginia  in  Bailroad  Co.  v,  Gallahue 
(1855),  12  Grat.  655,  and  by  the  supreme  court  of  appeals  of 
West  Virginia  in  Goshorn  v.  Supervisors  (1865),  1  W.  Va. 
308,  and  in  Baltimore  &  O.  B.  Co.  v.  Supervisors,  etc.,  of 
Marshall  Co.  (1869),  3  W.  Va.  319.     But  in  the  first  case  the 
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point  decided  was  that  the  Baltimore  &  Ohio  Eailroad  Com- 
pany was  liable  to  be  sued  in  Virginia ;  the  second  case  con- 
cerned the  validity  of  a  connty  subscription  to  stock  of  a 
railroad  company  incorporated  in  Pennsylvania,  and  author- 
ized by  a  ntatute  of  Virginia  to  construct  a  railroad  therein ; 
and  the  third  case  involved  ODly  the  right  of  the  state  of  West 
Virginia  to  tax  the  Baltimore  &  Ohio  Bailroad  Company. 

On  the  other  hand,  this  court,  in  Bailroad  Co.  v.  Harris, 
(1870),  12  Wall.  65,  upon  great  consideration,  and  with  those 
cases  before  it,  was  clearly  of  opinion  that  neither  the  stat- 
utes of  Virginia,  nor  a  similar  act  of  congress  as  to  the 
District  of  Columbia,  made  the  Baltimore  &  Ohio  Bailroad 
Company  a  new  corporation ;  and  this  for  cogent  and  satis- 
factory reasons,  which  were  stated  by  Mr.  Justice  Swayne,  in 
delivering  judgment,  as  follows :  **  In  both,  the  original  Mary- 
land act  of  incorporation  is  referred  to,  but  neither,  ex- 
pressly or  by  implication,  create  a  new  corporation.  The 
company  was  chartered  to  construct  a  road  in  Virginia,  as 
well  as  in  Maryland.  The  latter  [a  mistake  for  *' former," 
as  it  evidently  means  in  Virginia]  could  not  be  done  with- 
out the  consent  of  Virginia.  That  consent  was  given  upon 
the  terms  which  she  thought  proper  to  prescribe.  With  a 
few  exceptions,  not  material  to  the  question  before  us,  they 
were  the  same,  as  to  powers,  privileges,  obligations,  restric- 
tions, and  liabilities,  as  those  contained  in  the  original  char- 
ter. The  permission  was  broad  and  comprehensive  in  its 
scope,  but  it  was  a  license,  and  nothing  more.  It  was  given 
to  the  Maryland  corporation  as  such,  and  that  body  was  the 
same,  in  all  its  elements  and  in  its  identity,  afterwards  as 
before.  In  its  name,  locality,  capital  stock,  the  election  and 
power  of  its  officers,  in  the  mode  of  declaring  dividends,  and 
doiug  all  its  business,  its  unity  was  unchanged.  Only  the 
sphere  of  its  operations  was  enlarged."  12  Wall.  81.  This 
court  then  expressed  its  concurrence  in  the  view  taken  in 
Bailroad  Co.  v.  Gallahue,  12  Grat.  655,  that  the  company  was 
suable  in  Virginia,  and  decided  that  it  was  likewise  suable  in 
the  District  of  Columbia,  concluding  its  discussion  of  the  sub- 
ject by  saying  :  **  Looking  at  the  statute  alone,  and  reading  it 
y  its  own  light,  we  entertain  no  doubt  that  it  made  the  com- 
pany liable  to  suit,  where  this  suit  was  brought,  in  all  respects 
as  if  it  had  been  an  independent  corporation  of  the  same 
locality.*'     12  Wall.  83,  84. 

In  Baltimore  &  O.  B.  Co.  v,  Pittsburgh,  W.  &  K.  B.  Co., 
(1881),  17  W.  Va.  812,  10  Am.  &  Eng.  B.  Cas.  444,  a  petition 
of  the  Baltimore  &  Ohio  Bailroad  Company  for  the  removal 
into  the  circuit  court  of  the  United  States  of  a  proceeding 
for  the  taking  of  some  of  its  land  for  the  railroad  of  a  West 
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Virginia  corporation  was  denied  by  the  courts  of  West  Vir- 
ginia upon  the  ground  that  the  federal  courts  could  under  no 
circumstances  have  jurisdiction  of  such  cases.  Id,  866,  867. 
That  decision  is  inconsistent  with  the  decisions  of  this  court 
Boom  Co.  V,  Patterson,  98  U.  S.  403,  407  ;  Union  Pac.  Ky.  Co. 
V,  Kansas  City,  115  U.  S.  1,  19,  20  Am.  &  Eng.  K  Cas.  324; 
Searl  v.  School  Disi,  124  C.  S.  197.  But  (which  directly 
bears  upon  the  question  now  before  us)  the  highest  court  of 
West  Virginia,  in  that  case,  after  referring  to  the  cases  in  12 
Grat.  and  in  1  and  3  W.  Va.,  and  quoting  at  length  from  the 
opinion  of  this  court  in  Bailroad  Co.  v.  Harris,  including  the 
passages  above  cited,  said  :  ''  If  this  be  true,  we  need  not 
differ  as  to  whether  the  act  of  Virginia  was  a  charter  to  the 
Baltimore  &  Ohio  Bailroad  Company,  or  a  license  of  the  char- 
acter described.  The  result  would  be  the  same  in  either 
case.  The  effect  would  be  to  make  it  quoad  all  its  bearings, 
[business  ?]  contracts,  etc.,  in  West  Virginia,  liable  to  suit 
here,  the  same  as  if  it  were  a  corporation  of  West  Virginia." 
17  W.  Va.  875.  The  decisions  in  Henen  v.  Bailroad  Co.,  Id. 
881,  9  Am.  &  Eng.  B.  Cas.  496,  and  Quarrier  v,  Bailroad  Co., 
20  W.  Va.  424,  18  Am.  &  Eng.  B.  Cas.  535,  8impl;jr  follow  that 
case,  and  we  have  been  referred  to  no  later  decision  of  that 
court  upon  the  subject. 

There  does  not  appear,  therefore,  to  be  such  a  settled 
course  of  adjudication  in  the  courts  of  West  Virginia  that  the 
Baltimore  &  Ohio  Bailroad  Company  has  been  made  by  the 
statutes  of  Virginia  a  corporation  of  that  state,  and  of  the 
state  of  West  Virginia,  as  should  induce  this  court,  when  the 
question  arises  under  an  act  of  congress  defining  the  jurisdic- 
tion of  the  courts  of  the  United  States,  to  surrender  its  own 
opinion,  and  to  reverse  the  conclusion  at  which  it  deliberately 
arrived  in  Bailroad  Co.  v.  Harris,  and  which  it  has  since  re- 
peatedly approved.  Bailway  Co.  v,  Whitton,  13  Wall.  270, 
285  ;  Ex  parte  Schollenberger,  96  U.  S.  369,  376 ;  Bailroad 
Co.  V,  Vance,  Id.  450,  458  ;  Bailroad  Co.  v.  Koontz,  104  U.  S. 
5,  9,  13 ;  4  Am.  A  Eng.  B.  Cas.  105 ;  Goodlett  v.  Bailroad  Co., 
122  U.  S.  391,  402,  403,  33  Am.  &  Eng.  B.  Cas.  1. 

The  Baltimore  &  Ohio  Bailroad  Company,  not  being  a  cor- 

f)oration  of  West  Virginia,  but  only  a  corporation  of  Mary- 
and,  licensed  by  West  Virginia  to  act  as  such  within  its 
territory,  and  liable  to  be  sued  in  its  courts,  had  the  right, 
under  the  constitution  and  laws  of  the  United  States,  when 
so  sued  by  a  citizen  of  this  state,  to  remove  the  suit  into  the 
circuit  court  of  the  United  States,  and  could  not  have  been 
deprived  of  that  right  by  any  provision  in  the  statutes  of  the 
state.  Insurance  Co.  v.  Morse,  20  Wall.  445  ;  Barron  v.  Bum- 
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side,  121  U.  S.  186,  17  Am.  &  Eng.  Corp.  Cas.  222  ;  Southern 
Pac.  Co.  V.  Denton,  146  U.  S.  202,  207. 

2.  The  other  objection  taken  in  argument  to  the  validity  of 
the  removal  of  the  case  into  the  circuit  court  of  the  United 
States  is  that  the  petition  for  removal  was  not 
ofpetuiott."'  seasonably  filed  in  the  state  court  uuder  the  pro- 
vision of  the  act  of  congress  of  1887  bj'  which  any 
party  entitled  to  remove  such  a  suit  from  a  state  court 
into  the  circuit  court  of  the  United  States  "may  make  and 
file  a  petition  in  such  suit  in  such  state  court  at  the  time, 
or  any  time  before,  the  defendant  is  required  by  the  laws  of 
the  state,  or  the  rule  of  the  state  court  in  which  such  suit  is 
brought,  to  answer  or  plead  to  the  declaration  or  complaint 
of  the  plaintiff."  24  Stat.  554.  The  original  summons  in 
this  case  was  issued  by  the  state  court  on  March  3,  1888,  re- 
turnable at  the  rules  to  be  held  on  the  first  Monday  of  March, 
1888,  which  was  March  5th,  and  was  served,  as  appeared  by 
the  officer's  return,  at  11  a.  m.  of  March  5th,  the  statutes  of 
the  state  providing  that  "  any  process  may  be  executed  on  or 
before  the  return  day  thereof.**     Code  W.  Va.  1884,  p.  124, 

On  the  record  of  that  court  were  the  following  minutes : 
"March  rules,  1888:  Declaration  filed  and  common  order. 
April  rules,  1888  :  Common  order  confirmed  and  W.  E." 

The  meaning  of  these  minutes  is  that  the  plaintiff,  having 
filed  his  declaration  at  the  rule  day  on  which  the  summons 
was  returnable,  and  the  defendant  having  failed  to  appear  on 
that  day,  there  was  thereupon  entered  in  the  clerk's  office,  as 
authorized  by  the  statutes  of  the  state,  a  conditional  judg- 
ment, or  judgment  nisi,  known  as  the  "  common  order,'*  that 
judgment  be  entered  for  the  plaintiff  unless  the  defendant 
should  appear  and  plead  at  the  next  rules ;  and  at  April  rules, 
the  defendant  continuiDg  in  default,  the  clerk  entered,  pur- 
suant to  those  statutes,  an  office  judgment,  confirming  the 
former  one,  with  an  order  or  writ  of  inquirj-  of  damages.  Code 
W.  Va.  c.  125,  §§  1,  6 ;  4  Minor,  Inst.  599,  601. 

By  the  statutes  and  practice  of  the  state,  this  office  judg- 
ment would,  if  not  set  aside,  become  a  final  judgment  on,  and 
not  before,  the  last  day  of  the  next  succeeding  term.  But 
the  defendant  might,  at  any  time  before  the  end  of  that  term, 
"  appear  and  plead  to  issue," — that  is  to  say,  answer  to  the 
merits  of  the  action,  either  by  plea  in  bar  or  by  demurrer ; 
aud,  if  he  did  so  appear  and  plead  within  that  time,  the  office 
judgment,  not  having  been  entered  up  in  court,  nor  the  writ 
or  order  of  inquiry  executed,  would  be  set  aside  as  of  course, 
and  the  case  stand  for  trial  upon  the  merits.  In  short,  either 
judgment  in  the  clerk's  office  was  merely  a  formal  judgment 
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of  default,  not  affecting  the  defendant's  absolute  right  to  in- 
terpose any  defense  upon  tlie  merits.  But  at  a  subsequent 
term,  or  if  the  office  judgment  had  been  confirmed  by  the 
oourt,  or  the  writ  of  inquiry  executed,  he  could  not,  without 
leave  of  court,  file  any  plea  whatever.  A  plea  to  the  jurisdic- 
tion, or  in  abatement,  if  it  could  have  been  filed  after  the  com- 
mon order  or  conditional  judgment  in  the  clerk's  office,  cer- 
tainly could  not  be  filed,  without  special  leave  of  the  court, 
affcer  the  office  judgment  confirming  that  order,  and  therefore, 
in  this  case,  upon  the  most  liberal  constraction  possible,  not 
after  the  April  rules.  Code  W.  Va.  c.  125,  §§  16,  46,  47 ;  4 
Minor,  Inst.  601,  605  ;  Eesler  v.  Shehee,  1  Orauch,  110  ;  Fur- 
niss  V.  Ellis,  2  Brock,  14,  Fed.  Cas.  No.  5162 ;  Hiuton  v.  Bal- 
lard, 3  W.  Va.  582  ;  Delaplain  v.  Armstrong,  21  W.  Va.  211. 

The  defendant's  petition  for  the  removal  of  the  case  into 
the  circuit  court  of  the  United  States  was  not  filed  at  the 
rules,  either  in  March  or  in  April.  But  it  was  afterwards 
filed  in  and  heard  by  the  state  court  before  the  end  of  the 
April  term.  It  was,  therefore,  filed  at  or  before  the  time  at 
which  the  defendant  was  required  by  the  laws  of  the  state  to 
answer  or  plead  to  the  merits  of  the  case,  but  after  the  time 
at  which  he  was  required  to  plead  to  the  jurisdiction  of  the 
court,  or  in  abatement  of  the  writ. 

Was  this  a  compliance  with  the  provision  of  the  act  of 
congress  of  1887,  which  defines  the  time  of  filing  a  petition 
for  removal  in  the  state  court?  We  ai'e  of  opinion  that  it 
was  not,  for  more  than  one  reason.  This  provision  allows 
the  petition  for  removal  to  be  filed  at  or  before  the  time  when 
the  defendant  is  required  bv  the  local  law  or  rule  of  court 
**  to  answer  or  plead  to  the  declaration  or  complaint."  These 
words  make  no  distinction  between  different  kinds  of  answers 
or  pleas ;  and  all  pleas  or  answers  of  the  defendant,  whether 
in  matter  of  law,  by  demurrer,  or  in  matter  of  fact,  either  by 
dilatory  plea  to  the  jurisdiction  of  the  court  or  in  suspension 
or  abatement  of  the  particular  suit,  or  by  plea  in  bar  of  the 
whole  right  of  action,  are  said,  in  the  standard  books  on 
pleading,  to  "  oppose  or  answer "  the  declaration  or  com- 
plaint which  the  defendant  is  summoned  to  meet.  Steph.  Pi. 
(Ist  Am.  Ed.)  60,  62,  63,  70,  71,  239  ;  Lawes,  PI.  36.  The  ju- 
diciary act  of  September  24,  1789,  c.  20,  §  12,  required  a  peti- 
tion for  removal  of  a  case  from  a  state  court  into  the  circuit 
court  of  the  United  States  to  be  filed  by  the  defendant  **  at 
the  time  of  entering  his  appearance  in  such  state  court.''  1 
Stat.  79.  The  recent  acts  of  congress  have  tended  more  and 
more  to  contract  the  jurisdiction  of  the  courts  of  the  United 
States,  which  had  been  enlarged  by  intermediate  acts,  and  to 
restrict  it  more  nearly  within  the  limits  of  the  earliest  stat- 
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ute.  Car  Co.  v.  Speck,  113  U.  S.  84 ;  Smith  v.  Lyon,  133  U. 
S.  315,  320  ;  In  re  Pennsylvania  Co.,  137  U.  S.  451,  454 ;  Fisk 
V.  Henarie,  142  U.  S.  459,  467  ;  Shaw  v.  Mining  Co.,  145  U.  S. 
444,  449,  37  Am.  &  Eug.  Corp.  Cas.  24. 

Construing  the  provision  now  in  question,  having  regard  to 
the  natural  meaning  of  its  language,  and  to  the  history  of  the 
legislation  upon  this  subject,  the  only  reasonable  inference  is 
that  congress  contemplated  that  the  petition  for  removal 
should  be  filed  in  the  state  court  as  soon  as  the  defendant 
was  required  to  make  any  defense  whatever  in  that  court,  so 
that,  if  the  case  should  be  removed,  the  validity  of  any  and 
all  of  his  defenses  should  be  tried  and  determined  in  the 
circuit  court  of  the  United  States. 

As  the  petition  for  the  removal  of  this  case  into  the  circuit 
court  of  the  United  States  was  not  filed  in  the  state  court 
within  the  time  mentioned  in  the  act  of  congress,  it  would 
follow  that,  if  a  motion  to  remand  upon  that  ground  had  been 
made  promptly,  and  denied,  the  judgment  of  the  circuit  court 
of  the  United  States  must  have  been  reversed,  with  directions 
to  remand  the  case  to  the  state  court.  Edrington  i?.  Jefferson, 
111  U.  S.  770 ;  Railroad  Co.  v.  Burns,  124  U.  S.  165. 

3.  But  the  record,  as  appears  by  the  statement  of  the  ma- 
terial parts  thereof  at  the  beginning  of  this  opinion,  not  only 
does  not  show  that  any  such  objection  to  the  removal  was 
made,  either  in  the  state  court  or  in  the  circuit 
objection!  court  of  the  United  States,  but  clearly  implies  that 
it  was  not,  and  that  the  only  objection  made  in 
either  court  to  the  jurisdiction  of  the  circuit  court  of  the 
United  States  was  that  the  defendant,  as  well  as  the  plain- 
tiff, was  a  citizen  of  West  Virginia ;  and  the  assignment  of 
error  in  this  respect  is  expressly  so  limited. 

The  question  therefore  arises  whether  the  objection  to  the 
time  of  filing  the  petition  for  removal  can  be  raised  for  the 
first  time  in  this  court,  or  must  be  held  to  have  been  waived 
by  not  taking  it  below. 

The  time  of  filing  a  petition  for  the  removal  of  a  case  from 
a  state  court  into  the  circuit  court  of  the  United  States  for  trial 
is  not  a  fact  in  its  nature  essential  to  the  jurisdiction  of  the 
national  court,  under  the  constitution  of  the  United  States, 
like  the  fundamental  condition  of  a  controversy  between  citi- 
zens of  different  states.  But  the  direction  as  to  the  time  of 
filing  the  petition  is  more  analogous  to  the  direction  that  a 
civil  suit  within  the  original  jurisdiction  of  the  circuit  court 
of  the  United  States  shall  be  brought  in  a  certain  district,  a 
non-compliance  with  which  is  waived  by  a  defendant  who  does 
not  seasonably  object  that  the  suit  is  brought  in  the  wrong 
district     Gracie  v.  Palmer,  8  AVheat.  699;  Taylor  v.  Long- 
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worth,  14  Pet.  172,  174 ;  Railway  Co.  v.  McBride,  141  U.  S. 
127;  Railway  Co.  v.  Cox,  145  U.  8.  593;  Trust  Co.  v. 
George,  151  U.  S.  129. 

That  the  jurisdiction  of  the  circuit  court  of  the  United  States 
over  a  case  removed  into  it  from  a  state  court  cannot  be  de- 
feated upon  the  ground  that  the  petition  for  removal  was  filed 
too  late,  if  the  objection  is  not  taken  until  after  the  case  has 
proceeded  to  trial  in  the  circuit  court  of  the  United  States,  has 
been  distinctly  decided  by  this  court 

In  French  v.  Hay,  22  Wall.  238,  the  case  had  been  removed 
under  the  act  of  March  2,  1867,  c.  196  (14  Stat.  558),  re-enacted 
in  Rev.  St.  §  639,  cl.  3,  which  required  the  petition  to  be  filed 
"  before  the  final  hearing  or  trial "  in  the  state  court.  The 
circuit  court  of  the  United  States  denied  a  motion  to  remand, 
made,  as  the  report  states,  because  the  act  "  had  not  been 
complied  with  in  respect  to  time  and  several  other  important 
particulars ;"  and  this  court,  on  appeal,  approved  its  action, 
and,  speaking  by  Mr.  Justice  Swayne,  said :  "  The  objection 
made  in  the  court  below  touching  the  removal  of  the  case 
from  the  state  court,  and  which  objection  has  been  renewed 
here,  was  not  made  in  the  court  below  until  the  testimony  was 
all  taken,  the  case  was  ready  for  hearing,  and  nearly  three 
years  had  elapsed  since  the  transfer  was  made.  The  objection 
came  too  late.  Under  the  circumstances,  it  must  be  held  to 
have  been  conclusively  waived."  And  Taylor  v.  Lougworth, 
above  cited,  was  referred  to  as  in  point.     22  Wall.  244,  245. 

The  reasons  in  support  of  this  conclusion  were  stated  at 
length  in  Ayers  v.  Watson,  113  U.  S.  594,  which  was  brought 
up  by  writ  of  error  from  the  circuit  court  of  the  United  States, 
into  which  the  case  had  been  removed  under  the  act  of  March 
3,  1875,  c.  137,  since  amended  by  the  act  of  1887  in  no  mater- 
rial  respect  bearing  upon  the  present  inquiry,  except  in  fixing 
an  earlier  time  for  filing  the  petition  for  removal  in  the  state 
court,  by  requiring  it  to  be  filed  at  or  before  the  time  when 
the  defendant  is  required  to  answer  or  plead,  instead  of  (as  it 
was  in  the  act  of  1875)  "  before  or  at  the  term  at  which  such 
cause  could  be  first  tried  and  before  the  trial  thereof."  The 
two  acts  are  printed  side  by  side  in  120  U.  S.  786-794. 

In  Ayres  v.  Watson,  Mr.  Justice  Bradley,  speaking  for  the 
whole  court,  after  observing  that  "  the  application  for  remov- 
al was,  beyond  question,  too  late,  'according  to  the  act  of 
1875,"  which  governed  the  case,  and  that  the  court  was  there- 
fore compelled  to  examine  the  effect  of  the  act  of  1875  when 
the  application  was  made  at  a  later  period  of  time  than  was 
allowed  by  that  act,  and  stating  the  substance  of  section  2  of 
that  act,  defining  the  classes  of  cases  which  might  be  removed 
into  the  circuit  court  of  the  United  States,  said  *  "  This  is  the 
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fundamental  section,  based  on  the  constitutional  grant  of  ju- 
dicial power.  The  succeeding  sections  relate  to  the  forms  of 
proceeding  to  effect  the  desired  removal."  "The  second  sec- 
tion defines  the  cases  in  which  a  removal  may  be  made.  The 
third  prescribes  the  mode  of  obtaining  it,  and  the  time  within 
which  it  should  be  applied  for.  In  the  nature  of  things,  the 
second  section  is  jurisdictional,  and  the  third  is  but  modal 
and  formal.  The  conditions  of  the  second  section  are  indis- 
pensable, and  must  be  shown  by  the  record.  The  directions 
of  the  third,  though  obligatory,  may,  to  a  certain  extent,  be 
waived.  Diverse  state  citizenship  of  the  parties,  or  some  other 
jurisdictional  fact  prescribed  by  the  second  section,  is  abso- 
lutely essential,  and  cannot  be  waived ;  and  the  want  of  it  will 
be  error,  at  any  stage  of  the  cause,  even  though  assigned  by 
the  party  at  whose  instance  it  was  committed.  Railway  Co. 
V.  Swan,  111  U.  S.  379.  Application  in  due  time,  and  the 
proffer  of  a  proper  bond,  as  required  in  the  third  section,  are 
also  essential,  if  insisted  on,  but,  according  to  the  ordinary 
principles  which  govern  such  cases,  may  be  waived,  either  ex- 
pressly or  by  implication.  We  see  no  reason,  for  example, 
why  the  other  party  may  not  waive  the  required  bond,  or  any 
informalities  in  it,  or  informalities  in  the  petition,  provided  it 
states  the  jurisdictional  facts  ;  and,  if  these  are  not  properly 
stated,  there  is  no  good  reason  why  an  amendment  should  not 
be  allowed,  so  that  they  may  be  properly  stated.  So,  as  it 
seems  to  us,  there  is  no  good  reason  why  the  other  party  may 
not  also  waive  the  objection  as  to  the  time  within  which  the 
application  for  removal  is  made.  It  does  not  belong  to  the 
essence  of  the  thing.  It  is  not,  in  its  nature,  a  jurisdictional 
matter,  but  a  mere  rule  of  limitation.  In  some  of  the  older 
cases  the  word  *  jurisdiction  '  is  often  used  somewhat  loosely, 
and  no  doubt  cases  maybe  found  in  which  this  matter  of  time 
is  spoken  of  as  affecting  the  jurisdiction  of  the  court.  We  do 
not  so  regard  it.  And,  since  the  removal  was  effected  at  the 
instance  of  the  party  who  now  makes  the  objection,  we  think 
that  he  is  estopped.     113  U.  S.  597-599. 

In  that  case,  it  is  true,  it  was  the  party  who  had  removed 
the  case  into  the  circuit  court  of  the  United  States  who  after- 
wards objected  to  the  jurisdiction  of  that  court  because  the 
removal  was  not  in  time,  and  was  held  to  be  estopped  to  do 
BO.  But  if  due  time  of  removal  had  been  made,  by  the  act 
of  congress,  a  jurisdictional  fact,  neither  party  could  waive, 
or  be  estopped  to  set  up,  the  want  of  it ;  but,  as  observed  by 
Mr.  Justice  Bradley  in  the  passage  above  quoted,  and  direct- 
ly adjudged  in  Railway  Co.  v.  Swan,  cited  by  him,  the  fact 
would  be  absolutely  essential^  and  the  want  of  it  would  be 
error,  at  any  stage  of  the  cause,  even  though  assigned  by  the 
party  at  whose  instance  it  was  committed.     His  whole  course 
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of  reasoning  leads  up  to  the  conclusion  that  the  time  of  re- 
moval, not  being  a  jurisdictional  and  essential  fact,  is  a  sub* 
ject  of  waiver  and  estoppel  alike. 

The  incidental  suggestion,  in  that  opinion,  that  the  petition 
for  removal  might  be  amended  in  the  circuit  court  as  to  the 
form  of  stating  the  jurisdictional  facts,  assumes  that  those 
facts  are  already  substantially  stated  thereiu,  and  accords 
with  later  decisions,  by  which  such  amendments  may  be  al- 
lowed when,  and  only  when,  the  petition,  as  presented  to  the 
state  court,  shows  upon  its  face  suflBcient  ground  for  removal. 
Carson  v.  Dunham,  121  U.  S.  421,  427  ;  Crehore  v,  Eailroad 
Co.,  131  U.  S.  240  ;  Jackson  v.  Allen,  132  U.  S.  27. 

The  decision  in  Ayers  v.  Watson,  as  to  the  waiver  in  the  cir- 
cuit court  of  the  United  States  of  the  objection  that  the  peti- 
tion for  removal  had  not  been  seasonably  filed  in  the  state 
court,  has  never  been  doubted  or  qualified.  In  Eailroad  Co. 
V,  Daughtry,  138  U.  S.  298,  cited  by  the  plaintiff  in  the  pres- 
ent case,  the  writ  of  error  was  not  to  the  circuit  court  of  the 
United  States,  after  the  case  had  been  removed  into  that  court 
and  tried  and  determined  there ;  but  it  was  to  the  state  court, 
which  had  refused  to  allow  the  removal,  and  the  decision  of 
this  court  was  that  there  was  no  error  in  that  refusal,  if  the 
petition  for  the  removal  had  not  been  filed  in  time  to  make  it 
the  duty  of  that  court  to  surrender  its  jurisdiction. 

The  result  is  that  an  objection  to  the  exercise  by  the  circuit 
court  of  the  United  States  of  jurisdiction  over  a  case  other- 
wise removable,  upon  the  ground  that  the  petition  for  remov- 
al was  filed  too  late,  is  an  objection  which  may  be  waived,  and 
that  it  has  been  waived  in  the  case  at  bar. 

4.  There  being  no  error,  of  which  advantage  can  be  taken 
at  this  stage  of  the  case,  affecting  the'  jurisdiction  of  the  cir- 
cuit court  of  the  United  States,  the  next  matter  to 
be  considered  is   the  defendant's  motion  to  dis-  ^f^f'  ®^  ^ 
miss  the  wnt  of  error,  as   having  abated  by  the  writ  of  error, 
death  of  the  original  plaintiff,  because  it  was  an 
action  to  recover  damages  for  a  personal  injury. 

By  the  judiciary  act  of  September  24,  1789,  c.  20,  §  31  (1 
Stat.  90),  following  the  statute  of  8  &  9  Wm.  III.  c.  11,  §§  6,  7, 
and  since  embodied  as  follows  in  the  Revised  Statutes,  "  when 
either  of  the  parties,  whether  plaintiff  or  petitioner,  or  de- 
fendant, in  any  suit  in  any  court  of  the  United  States,  dies  be- 
fore final  judgment,  the  executor  or  administrator  of  such  de- 
ceased party  may,  in  case  the  cause  of  action  survives  by  law, 
prosecute  or  defend  any  such  suit  to  final  judgment,*'  and 
upon  scire  facicts  judgment  may  be  rendered  for  or  against 
him  ;  and  '*  if  there  are  two  or  more  plaintiffs  or  defendants, 
in  a  suit  where  the  cause  of  action  survives  to  the  surviving 
plaintiff,  or  against  the  surviving  defendant,  and  one  or  more 
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of  them  dies,  the  writ  or  action  shall  not  be  thereby  abated, 
but,  such  death  being  suggested  upon  the  record,  the  action 
shall  proceed  at  the  suit  of  the  surviving  plaintiff  i^ainst  the 
surviving  defendant."     Rev.  St.  §§  955,  966. 

These  statutes  authorize  the  executor  or  administrator  to 
prosecute  or  defend  in  those  cases  only  in  which  the  cause  of 
action  survives  by  law,  and  do  not  undertake  to  define  what 
those  cases  are. 

The  question  whether  a  particular  cause  of  action  is  of  a 
kind  that  survives  for  or  against  the  personal  representative 
of  a  deceased  person  is  a  question,  not  of  procedure,  but  of 
right.  As  was  said  by  Chief  Justice  Waite,  speaking  for  this 
court :  '*  The  personal  representatives  of  a  deceased  party  to 
a  suit  cannot  prosecute  or  defend  the  suit  after  his  death, 
unless  the  cause  of  action,  on  account  of  which  the  suit  was 
brought,  is  one  that  survives  by  law.  Rev.  St.  ^  955.'*  "  The 
right  to  proceed  agaiust  the  representatives  of  a  deceased  per- 
son depends,  not  on  forms  and  modes  of  proceeding  in  a  suit, 
but  on  the  nature  of  tlie  cause  of  action  for  which  the  suit  is 
brought.  If  the  cause  of  action  survives,  the  practice,  plead- 
ings, and  forms  and  modes  of  proceeding  in  the  courts  of  the 
state  may  be  resorted  to  in  the  courts  of  the  United  States  for 
the  purpose  of  keeping  the  suit  alive  and  bringing  in  the 
proper  parties.  Id.  §  914.  But,  if  the  cause  of  action  dies 
witn  the  person,  the  suit  abates,  and  cannot  be  revived. 
Whether  an  action  survives  depends  on  the  substance  of  the 
cause  of  the  action,  not  on  the  forms  of  proceeding  to  enforce 
it.*'  Schreiber  v.  Sharpless,  110  U.  S.  76, 80.  In  that  case  the 
right  in  question  being  of  an  action  for  a  penalty  under  a  stat- 
ute of  the  United  States,  the  question  whether  it  survived  was 
governed  by  the  laws  of  the  United  States.  But  in  the  case 
at  bar  the  question  whether  the  administrator  has  a  right  of 
action  depends  upon  the  law  of  West  Virginia,  where  the  ac- 
tion was  brought  and  the  administrator  appointed.  Rev.  St. 
§  721 ;  Henshaw  v.  Miller,  17  How.  212.  The  mode  of  bring- 
lug  in  the  representative,  if  the  cause  of  action  survived,  would 
also  be  governed  by  the  law  of  the  state,  except  so  far  as  con- 
gress has  regulated  the  subject 

The  provisions  of  the  Code  of  West  Virginia,  which  have 
been  supposed  in  argument  to  have  any  bearing  upon  this 
subject,  are  copied  in  the  margin.* 

♦CHAPTER  LXXXV. 

Of   Personal  Refbesentatives  ;    Their  Powers  asj>  Duties  ab  to 

Personal  Assets. 

Sec.  19.    A  personal  representative  may  sue  or  be  saed  upon  any  judg- 
ment for  or  against,  or  any  contract  of  or  with  his  decedent. 
Sec.  20.    An  action  on  trespass,  or  trespass  on  the  case,  may  be  main- 
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Chapter  85,  entitled  "  Of  Personal  Bepresentatives  ;  TLeir 
Powers  and  Duties  as  to  Personal  Assets/'  authorizes  actions 
which  might  have  been  brought  by  or  against  a  person  in  his 
lifetime  to  be  brought  after  his  death,  by  or  against  his  per- 
sonal representative,  in  no  other  cases  but  those  of  judgments 
or  contracts,  or  of  taking  or  injuriug  personal  property. 

These  provisions  are  copied  from  the  Code  of  Virginia  of 
1849,  c.  130,  §§  19,  20,  and  approximately,  though  not  exactly, 
adopt  the  rule  of  the  common  law  that  a  personal  action  dies 

• 

tained  by  or  against  a  personal  representative  for  the  taking  or  carrying 
away  of  any  goods,  or  for  the  waste  or  destruction  of,  or  damage  to,  any 
estate  of  or  by  his  decedent. 

CHAPTER  cm. 
Of  Actions  for  Injuries. 

Sec.  5.  Whenever  the  death  of  a  person  shall  be  caused  by  wronsful 
act,  neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would,  if 
death  had  not  ensued,  have  entitled  the  party  injured  to  maintain  an  action 
to  recover  damages  in  respect  thereof  ;  then,  and  in  every  such  case,  the 
person  who,  or  the  corporation  which,  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  an  action  for  damages,  notwithstanding  the 
death  of  the  person  injured,  and  although  the  death  should  have  been 
caused  under  such  circumstances  as  to  amount  in  law  to  murder  in  the  first 
or  second  degree,  or  manslaughter. 

Sec.  6.  £very  such  action  shall  be  brought  by  and  in  the  name  of  the 
personal  representative  of  such  deceased  person;  and  the  amount  recovered 
in  every  such  action  shall  be  distributed  to  the  parties  and  in  the  propor- 
tions provided  by  law  in  relation  to  the  distribution  of  personal  estates  left 
by  persons  dying  intestate.  In  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  fair  and  just,  not  exceeding  ten  thousand  dol- 
lars, and  the  amount  so  recovered  shall  not  be  sul)ject  to  any  debts  or  lia- 
bilities of  the  deceased :  provided,  that  every  such  action  shall  be  com- 
menced within  two  years  after  the  death  of  such  deceased  person. 

CHAPTER  CIV. 
Limitation  of  Suits. 

Bee.  12.  Every  personal  action,  for  which  no  limitation  is  otherwise  pre- 
scribed, shall  be  brought  within  five  years  next  after  the  right  to  bring  the 
same  shall  have  accrued,  if  it  be  for  a  matter  of  such  nature  that,  in  case  a 
party  die,  it  can  be  brought  by  or  against  his  representative;  and,  if  it  be 
for  a  matter  not  of  such  nature,  shall  be  brought  within  one  year  next 
after  the  right  to  bring  the  same  shall  have  accrued,  and  not  after. 

[The  only  limitations  of  personal  actions,  otherwise  prescribed  in  the 
Code,  are  of  actions  for  injuries  causing  death,  in  chapter  103,  §  6,  above 
quoted;  of  actions  on  recognizances,  in  chapter  104,  §  11;  on  judgments, 
in  chapter  104,  §  13,  and  chapter  139,  §§  10,  11;  on  other  contracts,  and 
awarud,  in  chapter  104,  §§  6,  7;  and  of  proceedings  to  avoid  voluntary 
gifts,  iu  chapter  104,  §  14.] 

CHAPTER  CXXVII. 

Of  the  Death  or  Change  of  Parties,  and  the  DiscoNTiNnANOE  of 

Causes  not  Prosecuted. 

Sec.  1.  Where  a  party  dies  or  becomes  convict  of  felony,  or  insane,  or 
Che  powers  of  a  party  who  is  a  personal  representative  or  committee  cease, 
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w'itli  the  person,  as  modified  by  the  English  statutes  of  4  Edw. 
III.  c.  7,  and  3  &  4  Wm.  IV.  c.  42,  §  2.  Williams,  Ex'rs,  pt.  2, 
bk.  3,  c.  1,  §  1.  In  Virginia  and  West  Virginia,  except  as 
specified  in  their  own  statutes,  no  action  of  tort  can  be  main- 
tained by  or  against  the  executor  or  administrator  of  the  per- 
son to  or  by  whom  the  wrong  was  done.  Henshaw  v.  Miller, 
17  How.  212 ;  Harris  v.  Crenshaw,  3  Hand.  (Va.)  14 ;  Curry 
V,  Manningtou,  23  W.  Va.  14,  18. 

The  only  case  of  a  personal  injury,  for  which  an  action 
might  have  been  brought  by  a  person  in  his  lifetime,  in  which 
the  Code  of  West  Virginia  authorizes  an  action  to  be  brought 

if  such  fact  occur  after  verdict,  judgment  may  be  entered  as  if  it  had  not 
occurred. 

Sec.  2.  Where  such  fact  occurs  in  any  stage  of  a  cause,  whether  it  be 
in  a  court  of  original  or  appellate  jurisdiction,  if  it  occur  as  to  any  of 
several  plaintiffs  or  defendants,  the  suit  may  proceed  for  or  against  the 
others,  if  the  cause  of  suit  survive  to  or  against  them.  If  a  plaintiff  or  de- 
fendant die  pending  any  action,  whether  the  cause  of  action  would  survive 
t  common  law  or  not,  the  same  may  be  reviewed  and  prosecuted  to  judg- 
ment and  execution  in  the  same  manner  as  if  it  were  for  a  cause  of  action 
arising  out  of  contract. 

Sec.  3.  If,  in  any  case  of  appeal,  writ  of  error,  or  supersedeas,  which  is 
now  or  may  hereafter  be  pending,  there  be  at  any  time  in  an  appellate 
court  suggested  or  relied  on,  in  abatement,  the  death  of  the  party,  or  any 
otlier  fact  which,  if  it  had  occurred  after  the  verdict  in  an  action,  would  not 
have  prevented  judgment  being  entered  as  if  it  had  not  occurred,  the  ap- 
pellate court  may,  in  its  discretion,  enter  judgment  on  decree  in  such 
case  as  if  the  said  fact  had  not  occurred. 

Sec.  4.  In  any  stage  of  any  case,  a  scire  fadoi  may  be  sued  out  for  or 
against  the  committee  of  any  party  who  is  insane,  or  a  convict;  or 
fi>r  or  Against  a  party  before  insane,  the  powers  of  whose  com- 
mittee have  ceased;  or  for  or  against  the  personal  representative  of  the 
decedent  who,  or  whose  personal  representative,  was  a  party;  or  for  or 
against  the  heirs  or  devisees  of  a  decedent  who  was  a  party;  or  for  the  as- 
signee or  beneficiary  party ;  to  show  cause  why  the  suit  should  not  proceed 
in  the  name  of  him  or  them.  Or  where  the  party  dying,  or  whose  powers 
cease,  or  such  insane  person  or  convict,  is  plaintiff  or  appellant,  the  person 
or  persons  for  whom  such  teirefdcias  might  be  sued  out  may,  without  no- 
tice or  scire/acicu^  move  that  the  suit  proceed  in  his  or  their  name.  In  the 
former  case,  after  service  of  the  scire  facias^  or  in  the  latter  case,  on  such 
motion  if  no  sufficient  cause  be  shown  against  it,  an  order  shall  be  entered 
that  the  suit  proceed  according  to  such  scire  facias  or  motion.  Any  such 
new  party,  except  in  an  appellate  court,  may  have  a  continuance  of  the 
case  at  the  term  at  which  such  order  ir  entered ;  and  the  court  mav  allow 
him  to  plead  anew,  or  amend  the  pleadings,  as  far  as  it  deems  reasonable; 
but  in  other  respect  the  case  shall  proceed  to  final  judgment  or  decree  fur 
or  against  him,  in  like  manner  as  if  the  case  had  been  pending  for  or  against 
him  before  such  scire facicLS  or  motion. 

Si'C.  5.  The  clerk  of  the  court  in  which  the  case  is  may  issue  such  scire 
facias  at  any  time,  and  an  order  may  be  entered  at  niles  for  the  case  to  pro- 
ceed in  the  name  of  the  proper  party,  although  the  case  be  on  the  court 
docket. 

[The  subsequent  sections  as  to  discontinuance  are  not  material.} 
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by  his  personal  representative,  is  that  of  a  wrongful  act,  neg- 
lect,  or  default,  causing  death,  in  which  case  chapter  103,  en- 
titled "  Of  Actions  for  Injuries,"  provides  in  sections  5  and  6, 
following  the  English  statute  of  9  &  10  Vict.  c.  93,  §§  1,  2 
(commonly  known  as  "  Lord  Campbell's  Act  "),  that  the  person 
or  corporation  who  would  have  been  liable  if  death  had  not 
ensued  shall  be  liable  to  an  action  by  the  personal  represent- 
ative of  the  deceased  person.  The  right  of  action  thus  given, 
although  for  the  same  act  or  neglect  for  which  the  person  in- 
jured would  have  had  a  right  of  action  in  his  lifetime,  differs 
from  an  action  brought  by  him,  both  in  the  ground  on  which 
it  proceeds,  and  in  the  award  of  damages.  It  is  not  a  common- 
law  action  to  recover  damages  for  the  injuries  suffered  by 
him  while  he  lived,  but  it  is  an  action  given  by  statute  for 
causing  his  death.  The  damages  recovered  cannot  exceed 
$10,000,  and  are  no  part  of  the  estate  of  the  deceased,  and 
cannot  pass  by  his  will,  or  be  reached  by  his  creditors,  but, 
by  the  express  terms  of  the  statute,  are  to  be  distributed  to 
his  next  of  kin  as  if  he  died  intestate,  and  are  not  subject  to 
his  debts.  These  sections,  therefore,  authorizing  the  personal 
representative  to  bring  such  an  action  after  the  death  of  the 

f)erson  injured,  have  no  tendency  to  show  an  intention  of  the 
egislature  that  the  representative  may  prosecute  a  common- 
law  action  brought  by  that  person  in  his  lifetime. 

The  statute  action  must  be  brought  within  two  years  after 
the  death.  All  other  actions  for  personal  injuries  come  within 
the  general  provision  of  the  statute  of  limitations, — chapter 
104,  §  12,  of  the  Code  of  West  Virginia  (corresponding  to 
chapter  149,  §  11,  of  the  Code  of  Virginia), — ^by  which  the 
period  of  limitation  of  every  personal  action,  for  which  no 
other  limitation  is  prescribed,  is  fixed  at  five  years,  or  at  one 
year,  depending  upon  the  question  whether  "  it  be  for  the 
matter  of  such  a  nature  that,  in  case  a  party  dies,  it  can  be 
brought  by  or  against  his  personal  representative." 

It  is  hardly  contended  that  by  the  law  of  West  Virginia 
this  action  could  have  been  begun  by  an  executor  or  adminis- 
trator. But  it  is  argued  that,  having  been  begun  by  the  per- 
son injured,  it  may  be  prosecuted  by  his  administrator  since 
his  death,  under  the  provisions  of  chapter  127  of  the  Code  of 
West  Virginia,  and  especially  by  virtue  of  the  last  clause  of 
section  2  of  this  chapter. 

The  chapter  is  entitled  "  Of  the  Death  or  Change  of  Parties, 
and  the  Discontinuance  of  Causes  not  Prosecuted,"  and  all 
its  provisions  relate  rather  to  matters  of  procedure  than  of 
substantial  right. 

Br  the  rule  of  the  common  law,  actio  personalis  moritur  cum 
persona,  the  death  of  the  sole  plaintiff  or  of  the  sole  defendant 
61  A.  &  £.  R.  Cos. -39 
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before  final  judgment  abated  any  personal  action,  except  that, 
if  the  death  occurred  in  vacation  alter  verdict,  judgment  might 
be  entered  as  of  the  preceding  term.  Hatch  v.  Eustis,  1 
Gall.  160,  162,  Fed  Cas.  No.  6207 ;  Green  v.  Watkins,  6  Wheat 
260,  262  The  rule  has  been  modified  in  England  and  in  this 
country  by  various  statutes,  with  the  object  of  avoiding  the 
necessity  of  bringing.a  new  action  when  the  cause  of  action 
survives  the  personal  representative,  but  not  always  limited 
to  that  object. 

Chapter  127  of  the  Code  of  West  Virginia  re^nacts,  with 
some  modifications,  chapter  173  of  the  Code  of  Virginia.  After 
re-enacting  the  provision  of  section  1,  that,  when  a  party  dies 
after  verdict,  judgment  may  be  entered  as  if  the  death 
had  not  occurred,  and  the  provision  of  section  2,  that,  in  case 
of  the  death  of  any  of  several  plaintiffs  or  defendants,  "  the 
suit  may  proceed  for  or  against  the  others,  if  the  cause  of  ac- 
tion survive  to  or  against  them,"  it  adds  to  this  section  this 
clause :  "  If  a  plaintiff  or  defendant  die  pending  any  action, 
whether  the  cause  of  action  would  survive  at  common  law  or 
not,  the  same  may  be  revived  and  prosecuted  to  judgment  and 
execution  in  the  same  manner  as  if  it  were  for  a  cause  of  ac- 
tion arising  out  of  contract." 

It  is  argued  that,  by  virtue  of  this  clause,  all  actions  of 
tort,  including  libel  and  slander  and  all  actions  for  injury  to 
the  person  may,  in  case  of  the  death  of  either  party,  be  prose- 
cuted by  or  against  his  personal  representative. 

However  plausible  that  argument  might  be  if  this  clause 
stood  alone,  and  were  to  be  construed  by  itself,  and  according 
to  the  literal  meaning  of  the  words,  the  clause  assumes  a  dif- 
ferent aspect  upon  considering  the  connection  in  which  it 
stands,  and  the  provisions  of  previous  chapters,  already  men- 
tioned, relating  to  the  survivorship  of  causes  of  action. 

It  would  be  hardly  consistent  with  the  legislative  intent, 
apparent  from  the  objects  and  the  limits  of  those  provisions, 
to  give  the  clause  relied  on  the  effect  of  allowing  all  actions 
of  tort  whatever  to  be  prosecuted,  after  the  death  of  the 
original  plaintiff,  by  his  personal  representative ;  and  to  give 
it  that  effect  would  permit  the  prosecution,  after  the  death  of 
a  sole  plaintiff  or  defendant,  of  an  action  which,  by  the  first 
clause  of  the  same  section,  if  there  had  been  several  plaintiffs 
or  defendants,  and  one  only  had  died,  could  not  have  pro- 
ceeded for  or  against  the  others. 

Moreover,  by  the  final  clause  of  section  4  of  the  same 
chapter,  after  the  personal  representative  of  either  party 
dying  has  been  brought  in  by  scire  fadaa  or  motion,  "  the  case 
shall  proceed  to  final  judgment  or  decree  for  or  against  him, 
in  like  manner  as  if  the  case  had  been  pending  for  or  against 
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Lim  before  such  scire/acias  or  motion."  Bat  if  an  action  for 
A  personal  injury  bad  been  pending  for  or  against  the  personal 
representative  after  the  death  of  the  person  who  suffered  or 
committed  the  injury,  the  final  judgment  would  have  been 
that  the  action  was  abated  by  the  death. 

The  reasonable  inference  is  that  the  clause  relied  on,  like 
the  rest  of  the  chapter,  is  intended  only  to  prescribe  the  mode 
of  procedure  in  actions,  the  cause  of  which  survives,  either  at 
common  law  or  by  virtue  of  other  chapters  of  the  Code,  and 
that  its  whole  effect  is  to  avoid  the  necessity  of  bringing  a 
new  action  when  the  right  of  action  so  survives,  and  not  to 
give  a  new  right  of  action,  which  did  not  exist  before. 

This  is  the  view  that  has  been  taken  by  the  highest  court 
of  the  state  whenever  the  matter  has  been  brought  before  it. 

In  Cunningham  v.  Sayers,  21  W.  Va.  440,  that  court,  after 
observing  that,  at  common  law,  "  actions  grounded  in  tort 
generally  died  with  the  person,  and  actions  founded  on  con- 
tract generally  survived,"  went  on  to  say  :  "  When  the  legis- 
lature, in  the  statute  above  referred  to,  used  the  language, 
that  'if  a  plaintiff  or  defendant  die  pending  any  action, 
whether  the  cause  of  action  would  survive  at  common  law  or 
not,  the  same  may  be  revived  and  prosecuted  to  judgment 
and  execution  in  the  same  manner  as  if  it  were  a  cause  of 
action  arising  out  of  contract,'  it  is  evident  that  it  referred,  in 
the  last  clause  of  the  section,  to  the  general  common-law  rule 
that  *  actions  founded  on  contracts  survived.'  It  was  found 
that  great  inconvenience  arose  in  following  the  technical  rule 
of  the  common  law  in  abating  actions,  when  the  personal 
representative,  his  heir  or  devisee,  might  bring  anotner  suit 
to  accomplish  substantially  the  same  object  had  in  view  by 
the  ancestor  in  bringing  the  original  suit,  and  the  manifest 
object  of  the  statute  was  to  enlarge  the  remedy  so  that  the 
suit  might  be  revived.  It  was  not  the  object  of  the  statute  to 
create  any  new  right,  and  give  an  action  to  the  heir,  devisee, 
or  representative,  which  he  had  not  at  common  law ;  but 
where  the  representative,  heir,  etc.,  had  a  right,  by  suit,  to 
accomplish  the  same  object,  substantially,  as  the  ancestor 
had  in  view  in  bringing  the  suit,  that,  for  convenience,  it 
should  not  abate  on  the  ancestor's  death,  but  might  be  re- 
vived." And  it  was  upon  that  construction  of  the  statute 
that  the  court  grounded  its  decision  that  an  action  of  unlawful 
entry  and  detainer  survived,  upon  the  death  of  the  plaintiff, 
to  his  heir,  saying  :  "  The  suit  which  the  ancestor  brought 
was  sufficient  to  acquire  the  possession,  and  the  statute  in- 
tended, in  case  of  his  death,  that  his  heirs  or  devisees,  who 
took  his  place  with  reference  to  that  right,  may  revive  the  suit 
and  prosecute  it,"     Id.  444,  445. 
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In  Curry  v.  Manuington,  23  W.  Va.  14,  the  question  whether 
a  right  of  action  of  tort  for  a  personal  injury,  not  causing 
death,  would  survive  to  the  personal  representative  of  the 
person  injured,  was  directly  presented  for  adjudication  by  a 
plea  of  the  statute  of  limitations  to  an  action  against  a  town 
for  a  per^nal  injury  caused  hy  a  defect  in  a  highway,  and 
was  decided  in  the  negative  ;  the  court  saying  that  "  under 
the  common  law  the  rule  was  that  all  personal  actions  died 
with  the  person,  according  to  the  maxim,  *  Actio  personalis 
moritur  cum  personce ; ' "  that  by  successive  statutes  in  Eng- 
land and  in  this  country,  and  by  chapter  85,  §  20,  of  the  Code, 
the  personal  representative  might  sue  for  an  injury  to  the 
personal  estate  of  the  decedent  in  his  lifetime ;  that  **  in  the 
cases,  however,  of  injuries  to  the  person,  and  not  to  the  prop- 
erty or  estate,  of  the  decedent,  whether  by  assault,  battery, 
false  imprisonment,  slander,  negligence,  or  otherwise,  if  either 
the  party  who  received  or  he  who  committed  the  injury  die, 
the  maxim  applies  rigidly,  and  no  action  can  be  supported 
either  by  or  against  nis  representative  ; "  and  that  the  only 
exception  to  this  rule  known  to  the  court  was  in  chapter  103, 
§§  5,  6,  of  the  Code,  "embracing  what  is  known  as  'Lord 
Campbell's  Act,'  giving  a  right  of  action  to  the  representative 
against  any  party  wrongfully  causing  the  death  of  his  dece- 
dent."    Id.  18. 

In  Gainer  v.  Gainer,  30  W.  Va.  390,  398,  whether  a  suit  could 
be  revived  by  the  personal  representative,  under  chapter  127, 
was  treated  as  depending  upon  the  question  whether,  by  other 
laws  of  the  state,  the  cause  of  action  survived. 

A  like  view  was  taken  by  the  court  of  appeals  of  Maryland 
of  similar  statutes  of  that  state,  published  in  2  Kitty's  Laws 
of  Maryland.  By  the  act  of  1875,  c.  80,  §  1,  it  was  enacted 
"  that  no  action,  Drought  or  to  be  brought,  in  an}'  court  of  law 
in  this  state,  shall  abate  by  the  death  of  either  of  the  parties 
to  such  action ;  but  upon  the  death  of  any  defendant,  in  a  case 
where  the  action  by  such  death  would  have  abated  before  this 
act,  the  action  shall  be  continued,"  and,  in  a  real  action,  '*  the 
heir  or  devisee  of  the  deceased,  or  tenant  in  possession,  or 
other  proper  person  to  defend  in  such  action,"  and,  in  an 
action  ''  to  recover  personal  chattels,  debt,  or  damages,"  the 
executor  or  administrator,  or  other  proper  person  to  defend, 
might  appear  or  be  summoned  in  ;  *'  and  in  case  the  plaintiff 
or  plaintiffs,  in  any  action  aforesaid,  shall  die  before  the  same 
may  be  tried  and  judgment  given,  and  such  death  would 
abate  the  action  before  this  act,  the  appearance  of  the  heir, 
devisee,  executor,  or  administrator,  as  the  case  may  require, 
or  other  proper  person  to  prosecute  such  suits,  shall  be  ad- 
mitted to  be  entered  to  the  same."    And  the  act  of  1798,  c 


VOL.  61]  ACTIONS — REMOVAL  OF  CAUSES.  613 

101,  subc.  14,  §4  provided  that  "  no  personal  action  shall 
abate  by  the  death  of  either  party,  but  executors  and  adminis- 
trators shall  notice  and  conform  to  the  directions  of  the  act 
of  1785,  c.  80,  respecting  their  prosecution  or  defense  of  such 
action."  Notwithstanding  the  broad  terms  of  those  statutes, 
the  court  of  appeals  held  that  an  action  against  a  railroad 
company  for  a  personal  injury  was  abated  by  the  death  of  the 
plaintiff,  saying :  "  Suits  for  injuries  to  the  person  or  char- 
acter die  with  the  person,  and  cannot  be  maintained  by  the 
representatives  of  the  deceased  party.  Before  the  acts  of 
1785,  c.  80,  and  1798,  c.  101,  subc.  14,  §  4,  all  personal  actions 
abated  by  the  death  of  a  party,  and  it  was  necessary  for  his 
representatives  to  commence  the  action  anew  ;  and  the  object 
of  those  acts  was  to  prevent  this  inconvenience  and  delay,  and 
to  enable  the  representatives  of  deceased  parties  to  prosecute 
such  actions  as  had  been  instituted  by  their  decedents  during 
their  lives,  and  which  did  not  die  with  the  person.  Those 
acts  never  intended,  however,  to  prevent  the  abatement  of 
actions  which  died  with  the  person. '  Bailroad  Co.  v.  Bitchie, 
31  Md.  191,  198, 199. 

In  an  action  for  a  personal  injury,  a  similar  decision  was 
made  in  England  under  the  common-law  procedure  act  of  1852 
(St.  15  &  16  Vict.  c.  76),  which  provided,  in  section  135,  that 
"  the  death  of  a  plaintiff  or  defendant  shall  not  cause  the 
action  to  abate,  but  it  may  be  continued  as  hereinafter  men- 
tioned ; "  in  section  136,  that,  when  one  of  two  or  more  plaint- 
iffs or  defendants  should  die,  the  action  should  proceed,  if 
the  cause  of  action  survived  to  or  against  the  others ;  in  sec- 
tion 137,  that  ''in  case  of  the  death  of  a  sole  plaintiff  or  sole 
surviving  plaintiff,  the  legal  representative  of  such  plaintiff 
may,  by  leave  of  the  court  or  a  judge,  enter  a  suggestion  of 
the  death,  and  that  he  is  such  legal  representative,  and  the 
action  shall  thereupon  proceed,"  ''and  such  judgment  shall 
follow  upon  the  verdict  in  favor  of  or  against  the  person 
making  such  suggestion,  as  if  such  person  were  originally  the 
plaintiff ; "  and  in  section  138,  that  "  in  case  of  the  death  of  a 
sole  defendant  or  sole  surviving  defendant,  where  the  action 
survives,"  the  plaintiff  might  suggest  the  death  and  proceed 
with  the  action.  It  was  argued  for  the  plaintiff  that  section 
135,  which  was  not  restricted  to  actions,  the  cause  of  which 
survived,  was  quite  large  enough  in  its  terms  to  include  the 
case.  But  the  court  held  that  the  section  was  not  intended 
to  give  any  new  right  of  action,  but  only  to  prevent  the  pro- 
ceedings abating  by  the  death  of  the  plaintiff,  and  to  permit 
the  personal  representative  to  continue  them,  when  he  could 
have  brought  an  action ;  Mr.  Justice  Crompton  saying :  "  It 
would  be  a  strange  thing  to  hold  that  these  sections,  which 
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relate  merely  to  matters  of  prooednre,  had  the  effect  of  doing 
away  with  the  ancient  common-law  rule,  *  Actio  personalia 
moritur  cam  persona.^  "  Fiinu  v.  Perkins,  32  Law  J.  Q.  B.  10, 
11 ;  8  Jur.  (N.  8.)  1177. 

That  case  does  not  appear  to  have  ever  been  overruled  or 
questioned,  although  it  was  cited  by  counsel  in  Kramer  v. 
Waymark,  L.  R.  1  Exch.  241,  4  Hurl.  &  C.  427,  and  again  in 
Hemmiug  v.  Batchelor,  L.  B.  10  Exoh.  54,  44  Law  J.  Exch.  54. 

lu  Kramer  v.  Waymark,  the  point  decided  was  that  section 
139  of  the  common  Jaw  procedure  act,  re-euactiug  the  general 
provision  of  the  statute  of  17  Car.  II.  c.  8,  §  1,  that  the  death 
of  either  party  between  verdict  and  judgment  should  not  be 
alleged  for  error,  if  judgment  should  be  entered  within  two 
terms  after  the  verdict,  included  an  action  for  a  personal 
injury.  Such  an  entry  of  judgmeut  upon  a  verdict  which  has 
established  the  rights  of  the  parties  is  equivalent,  in  sub- 
stance and  effect,  to  the  ordinary  entry  of  judgment  nunc  pro 
tunc  upou  such  a  verdict,  and  is  quite  a  different  thing  from 
permitting  a  litigation  to  be  prosecuted  by  or  against  an 
executor  or  administrator. 

In  Hemming  v,  Batchelor,  on  the  other  hand,  where  the 
plaintiff  in  an  action  for  a  personal  injury  had  been  nonsuited, 
with  leave  to  move  for  a  new  trial  at  the  next  term,  and  died 
before  that  term,  the  court  held  that  the  action  abated  by  the 
death,  and  while  declining  to  enter  judgment  for  the  defendant 
on  the  nonsuit,  held  that  it  had  no  authority  to  grant  a  new 
trial. 

In  Green  v,  Watkins,  6  Wheat.  260,  262,  it  was  said  by  Mr. 
Justice  Story,  following  Tidd.  Pr,  1096,  that  a  writ  of  error 
iu  a  personal  action  would  not  abate  if  the  plaintiff  in  error 
died  after  assignment  of  errors.  But  the  case  before  the 
court  was  a  real  action,  in  which,  as  he  observed,  the  right 
descended  to  the  heir.  And  there  is  nothing  in  Tidd's  Prac- 
tice, or  in  the  authorities  there  cited,  which  countenances  the 
theory  that  a  writ  of  error  in  an  action,  the  cause  of  which 
would  not  survive,  either  to  heirs  or  to  personal  representa- 
tives, would  not  be  abated  by  the  death  of  the  only  person 
who  could  maintain  the  action.  Section  956  of  the  Bevised 
Statutes,  like  the  statute  of  8  &  9  Wm.  Ill,  c.  11,  §  7,  by  which 
the  death  of  one  of  several  plaintiffs  or  defendants  does  not 
ab.ite  an  action  which  survives  to  or  against  the  survivor  of 
them,  has  been  held  to  extend  to  writs  of  error,  because,  as 
said  by  Lord  Ellenborough,  and  repeated  by  Chief  Justice 
Watte  :  **  The  proceeding  is  an  action  which  is  commenced  by 
a  writ,  and  the  cause  of  the  action  is  the  damage  sustained  by 
the  parties  from  the  error  in  the  previous  judgment,  and  this 
damage  equally  attaches  on  the  survivor  in  this  as  in  any 
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other  action."  Clark  v.  Bippon,  1  Barn.  &  Aid.  586  :  Moses 
V.  Wooater,  115  U.  S.  285 ;  McKinney  v.  Carroll,  12  Pet.  66. 
Equally  applicable  to  writs  of  error  is  section  955  of  the  Be- 
Tised  Statutes  (following  section  6  of  the  statute  of  Wm.  III.), 
by  which,  as  observed  by  Chief  Justice  Watte,  in  Schreiber  v. 
Sharpless,  before  cited,  "  the  personal  representatives  of  a 
deceased  party  to  a  suit  cannot  prosecute  or  defend  the  suit 
after  his  death,  unless  the  cause  of  action  on  account  of  which 
the  suit  is  brought  survives  by  law."     110  U.  S.  76,  80. 

The  result  is  that  by  the  law  of  Virginia  the  administrator 
has  no  right  to  maintain  this  action,  and  that  by  the  statutes 
of  the  United  States  regulating  the  proceedings  in  this  court 
he  is  not  authorized  to  come  in  to  prosecute  this  writ  of  error. 
The  only  verdict  and  judgment  below  were  in  favor  of  the 
defendant,  who  is  not  moving  to  have  that  judgment  affirmed 
or  set  aside.  The  original  plaintiff  never  recovered  a  verdict, 
judgment  upon  which  might  be  entered  or  affirmed  nunc  pro 
tunc  in  his  favor.  If  the  judgment  below  against  him  should 
now  upon  the  application  of  his  administrator,  be  reversed, 
and  the  verdict  set  aside,  for  error  in  the  instructions  to  the 
jury,  or,  according  to  the  old  phrase,  a  venire  de  novo  be 
awarded,  no  new  trial  could  be  had,  because  the  action  has 
abated  by  his  death.  Hemming  v,  Batchelor,  above  cited  ; 
Bowker  v.  Evans,  15  Q.  B.  Div.  565 ;  Spalding  v.  Congdon,  18 
Wend.  543 ;  Corbett  v.  Bailway  Co.,  114  N.  Y.  579 ;  Harris  v. 
Crenshaw,  3  Band.  (Ya.)  14,  24 ;  Cummings  v.  Bird,  115  Mass. 
346. 

The  necessary  conclusion  is  that,  the  action  having  abated 
by  the  plaintLBTs  death,  the  entry  must  be  writ  of  error  dis- 
missed. 

Mr.  Justice  Harlan  (dissenting). — ^I  cannot  agree  that  this 
action  abates,  or  that  the  writ  of  error  should  be  dismissed, 
because  of  the  death  of  the  original  plaintiff. 

In  the  discussion  at  the  bar  of  the  question  whether  the 
action  had  abated  by  the  death  of  the  plaintiff,  DiMeatUr 
reference  was  made  to  chapter  103  of  the  Code  of  opiiion. 
West  Virginia,  giving  to  the  personal  representative  of  one 
whose  death  has  been  caused  by  the  wrongful  act,  neglect,  or 
default  of  any  person  or  corporation  a  right  of  action  for 
damages  against  such  person  or  corporation.  The  right  to 
bring  such  action  is  limited  to  two  years,  and  the  damages 
recovered  cannot  be  subjected  to  the  payment  of  the  debts 
and  liabilities  of  the  decedent,  but  must  be  distributed  to  the 
parties,  and  in  the  proportion  provided  by  law  in  relation  to 
the  personal  estate  of  those  w^ho  die  intestate.  In  my  judg- 
ment, those  provisions  are  of  no  consequence  in  the  present 
inquiry.     This  suit  was  brought  by  the  person  alleged  to  have 
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been  injured,  to  recover  compensation  for  such  injaries  as  be 
sustained.  It  is  not  claimed  that  Lis  death,  since  this  T^rit  of 
error  was  sued  out,  was  caused  by  those  injuries.  And  the 
question  is  whether  this  personal  action  was  abated  bj  his 
death.  Its  determination,  it  is  agreed,  depends  upon  the  law 
of  West  Virginia. 

By  the  Code  of  West  Virginia,  c.  127,  it  is  provided  : 

"  Sec.  1.  Where  a  party  dies,  or  becomes  convicted  of 
felony,  or  insane,  or  the  powers  of  a  party  who  is  a  personal 
representative  or  committee  cease,  if  such  fact  occur  after 
verdict,  judgment  may  be  entered  as  if  it  had  not  occurred. 

''  Sec.  2.  Where  such  fact  occurs  in  any  stage  of  a  cause, 
whether  it  be  in  a  court  of  original  or  appellate  jurisdiction, 
if  it  occur  as  to  any  of  several  plaintiffs  or  defendants,  the 
suit  may  proceed  for  or  against  the  others,  if  the  cause  of  suit 
survive  to  or  against  them.  If  a  plaintiff  or  defendant  die 
pending  any  action,  whether  the  cause  of  action  would  survive 
at  common  law  or  not,  the  same  may  be  revieved  and  prose- 
cuted to  judgment  and  execution  in  the  same  manner  as  if  it 
were  for  a  cause  of  action  arising  out  of  contract. 

"  Sec.  3.  If,  in  any  case  of  appeal,  writ  of  error  or  super- 
sedeas which  is  now  or  may  hereafter  be  pending,  there  be  at 
any  time  in  an  appellate  court  suggested  or  relied  on,  in 
abatement,  the  death  of  the  party,  or  any  other  fact  which,  if 
it  had  occurred  after  the  verdict  in  an  action,  would  not  have 
prevented  judgment  being  entered  as  if  it  had  not  occurred, 
the  appellate  court  mav,  in  its  discretion,  enter  judgment  or 
decree  in  such  case  as  if  the  said  fact  had  not  occurred." 

Under  the  first  section  above  quoted,  judgment  could  be 
entered  without  reviving  the  action,  if  the  party  died  after 
verdict.  That  section  is  substantially  like  section  1  of  the 
statute  of  17  Car.  II.  c.  8.  The  object  of  the  first  clause  of 
the  second  section  of  chapter  127  of  the  Code  of  West  Vir- 
ginia  was  to  dispense  with  the  necessity  of  reviving  an  action 
in  which  there  were  several  plaintiffs  or  defendants,  one  of 
whom  had  died  pending  the  action,  provided  the  cause  of  suit 
was  one  which,  according  to  the  settled  principles  of  the  com- 
mon law,  survived  to  or  against  the  other  parties.  This  clause 
had  the  same  object  as  the  sixth  and  seventh  sections  of  the 
statute  of  8  &  9  Wm.  III.  c.  11.  These  English  statutes  were 
examined  in  Kramer  v.  Waymark,  L.  R.  1  Exch.  241,  243,  in 
which  an  infant  plaintiff  sued  by  next  friend  to  recover  dam* 
ages  for  injuries  sustained  through  tlie  negligence  of  the 
defendant.  The  child  died  after  verdict,  and  before  judgment 
was  signed.  Upon  a  rule  to  show  cause  why  the  judgment 
should  not  be  set  aside  on  the  ground  of  the  death  of  the 
plaintiff  before  judgment,  the  court  discharged  the  rule,  saying 
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that  the  proceedings  could  not  be  stayed  in  face  of  Palmer  o. 
Cohen,  2  Barn.  &  Adol.  966.  In  the  latter  case,  which  was  an 
action  for  libel,  the  plaiutiJff  died  after  verdict,  and  before 
jadgment  was  entered  by  his  executor  at  the  next  term.  The 
<30urt  refused  to  set  aside  the  judgment,  holding  that  the  death 
of  the  plaintiff  after  verdict  did  not  prevent  his  executor  from 
entering  judgment.  In  the  same  case  the  court  referred  to 
the  common-law  procedure  act  of  1852,  (section  139),  which 
provided  that  in  all  actions,  personal,  real,  or  mixed,  "  the 
death  of  either  party  between  the  verdict  and  the  judgment 
shall  not  hereafter  be  alleged  for  error,  so  as  such  judgment 
be  entered  within  two  terms  after  such  verdict,"  (St.  15  &  16 
Tict.  c.  76,  §  139),  and  said  that  it  was  stronger  than  the  statute 
of  Car.  II.,  and  applied  "  to  all  actions,  whether  they  would 
have  survived  to  an  executor  or  not."  See  Gaines  v.  Conn,  2 
Dana,  232. 

The  principal  difference  between  the  West  Virginia  statute, 
before  it  was  amended  in  1868,  and  the  statutes  of  17  Car.  II. 
and  8  &  9  Wm.  III.,  was  that  the  latter  did  not  apply  to  real 
actions, — real,  mixed,  and  personal.  The  first  clause  of  sec- 
tion 2  of  chapter  126  of  the  West  Virginia  Code  is  important 
in  the  present  discussion,  because  the  words,  *'  if  the  cause  of 
suit  survive  to  or  against"  any  one  of  several  plaintiffs  or  de- 
fendants, show  that,  even  when  that  section  was  adopted,  the 
legislature  had  in  mind  the  distinction  at  common  law  be- 
tween actions  that  survived  and  those  that  did  not  survive. 
And  in  1868,  with  this  distinction  still  in  view,  the  legislature 
added  the  second  clause  of  the  second  section,  providing  that 
**  if  a  plaintiff  or  defendant  die  pending  any  action,  whether 
the  cause  of  action  would  survive  at  common  law  or  not,  the 
same  may  be  revived  and  prosecuted  to  judgment  and  exe- 
cution in  the  same  manner  as  if  it  were  for  a  cause  of  action 
arising  out  of  contract." 

If  the  second  clause  of  section  2  of  chapter  127  had  never 
been  adopted,  an  action  in  tort  would  not  have  abated 
in  West  Virginia  by  reason  of  the  death  of  the  plaintiff 
after  verdict,  but  ludgment  could  have  been  entered 
upon  the  verdict.  This,  according  to  Kramer  v.  Waymark, 
above  cited,  was  the  construction  placed  on  the  English 
statute,  upon  which  the  first  section  and  the  first  clause  of 
the  second  section  of  chapter  127  of  the  Code  of  West  Vir- 
ginia were  evidently  based.  But  the  second  clause  of  the 
second  section  of  that  chapter  was  a  step  in  advance.  It 
seems  to  me  clear  that  the  legislature  intended  by  that  clause, 
and  under  the  circumstances  stated  in  it,  to  permit  any  action, 
whatever  its  nature,  and  at  every  stage  of  it,  to  be  revived  and 
prosecuted  to  judgment  and  execution  without  reference  to 
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the  question  whether  the  cause  of  action  would  or  would  not 
survive  at  common  law.  The  purpose  was  to  remove  from 
the  jurisprudence  of  West  Virginia  the  distiction  existing  at 
common  law  between  causes  of  action  that  survived  and  those 
that  did  not  survive.  Martin  sued  to  recover  compensation 
for  the  injury  alleged  to  have  been  done  to  him  through  the 
negligeuce  of  the  railroad  company.  This  cause  of  action 
would  not  have  survived  at  common  law,  where  death  occurred 
before  verdict.  But  that  fact  became  immaterial  under  the 
legislation  of  1888,  which  expressly  provided  that,  whether 
the  cause  of  action  would  survive  at  common  law  or  not,  the 
case  could  be  revived  and  proceed  to  judgment  precisely  as  it 
might  do  in  cases  of  contracts.  The  decision  now  rendered 
mfikkes  the  statute  mean  just  what  it  would  mean  if  it  did  not 
contain  the  words,  '*  whether  the  cause  of  action  would  sur* 
vive  at  common  law  or  not."  The  court  holds  that  an  action 
caunot  be  revived  and  prosecuted  to  judgment  and  execution 
if  the  cause  of  action  be  one  that  would  not  have  survived  at 
common  law ;  and  this,  notwithstanding  the  statute,  in  plain 
words,  says  that  the  inquiry  **  whether  the  cause  of  action 
would  survive  at  common  law  or  not "  is  immaterial. 

It  is  said  that  this  conclusion  cannot  be  sustained,  with  due 
regard  to  the  decisions  of  the  supreme  court  of  appeals  of 
West  Virginia.  The  case  particularly  relied  on  in  support  of 
this  contention  is  Cunningham  v.  Sayers,  21  W.  Va.  44:0,  444. 
There  death  occurred  before  the  verdict,  and  the  question 
was  whether  an  action  for  unlawful  entry  and  detainer  abated 
upon  the  death  of  the  plaintiff.  The  court  held  that  the  ac- 
tion did  not  abate,  and  its  decision  of  that  point  is  expressed 
in  the  syllabus.  As  the  constitution  of  the  state  makes  it  the 
duty  of  the  court  "  to  prepare  a  syllabus  of  the  points  adjudi- 
cated in  each  case,"  the  profession,  in  that  state,  look  only  to 
the  syllabus  to  ascertain  the  points  in  judgment.  Wlien, 
however,  we  turn  to  the  opinion  of  the  court,  nothing,  I  sub^ 
mit,  is  found  in  it  jnstif^dng  the  conclusion  this  court  has 
reached.  Keferring  to  the  last  clause  of  section  2  of  chapter 
127  of  the  Code,  the  supreme  court  of  appeals  of  West  Vir- 
ginia said :  "  It  was  not  the  object  of  the  statute  to  create  any 
new  right,  and  give  an  action  to  the  heir,  devisee,  or  repre- 
sentative which  he  had  not  at  common  law.*'  No  one  supposes 
that  that  clause  gives  a  personal  representative  the  right  of 
action  to  sue  for  personal  injuries  to  the  decedent.  The  per- 
sonal representative  can  bring  an  original  action  only  where 
death  is  caused  by  the  wrongful  act  or  default  of  the  defend- 
ant. He  does  not  bring  an  action  where  one  rightfully  brought 
by  the  decedent  is  revived  in  his  name  as  personal  representa- 
tive.    But  the  supreme  court  of  appeals  of  West  Virginia 
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proceeds :  **  But  wliere  the  representative,  heir,  etc.,  had  a 
right,  by  suit,  to  accomplish  the  same  object,  substantially,  as 
the  ancestor  had  in  view  in  bringing  the  suit,  that  for  con- 
venience it  should  not  abate  on  the  ancestor's  death,  but 
might  be  revived."  Even  this  principle,  the  statement  of 
which  was  not  at  all  necessary  to  the  decision,  is  sufficient  to 
embrace  the  present  case ;  for,  as  the  suit  of  Martin  was  to 
recover  compensation  for  the  injuries  he  received,  a  revivor  of 
it,  in  the  name  of  his  personal  representative,  and  its  prose- 
cution to  judgment  and  execution,  would  accomplish  substan- 
tially the  same  object  the  decedent  had  in  view,  namely,  to 
compel  the  railroad  company  to  pay  for  the  injury  inflicted 
upon  him  as  the  result  of  its  negligence. 

Another  case  referred  to  in  support  of  the  contention  that 
the  action  abated  by  the  death  of  the  plaintiff  is  Gurry  v. 
Mannington,  23  W.  Ta.  14.  But  that  case  did  not  involve 
any  question  in  reference  to  the  revivor  of  an  action  for  per- 
sonal injuries  received  by  the  plaiutiff.  It  was  a  suit  against 
a  municipal  corporation  for  injuries  alleged  to  have  been  re- 
ceived through  the  neglect  of  the  defendant  to  keep  its  streets 
and  walks  in  repair.  It  is  true  that  the  court,  in  that  case, 
said  :  "  In  the  cases,  however,  of  injuries  to  the  person,  and 
not  to  the  propertv  or  estate,  of  the  decedent,  whether  by 
assault,  battery,  false  imprisonment,  slander,  negligence,  or 
otherwise,  if  either  the  party  who  received  or  he  who  commit- 
ted the  injury  die,  the  maxim  applies  rigidly,  and  no  action 
can  be  supported  by  or  against  his  representative.  3  Bl. 
Comm.  302.  In  this  state  the  only  exception  to  this  rule,  so 
far  as  I  have  been  able  to  discover,  is  the  provision  of  our 
statute  embracing  what  is  known  as  *  Lord  Carapbeirs  Act,* 
giving  a  right  of  action  to  the  representative  against  any  party 
wrongfully  causing  the  death  of  his  decedent.  Code,  p.  545, 
c.  103,  §§  5,  6."  But  it  is  plain  from  the  context  that  this 
language  had  reference  to  the  meaning  of  a  particular  statute 
of  limitations  of  personal  actions,  that  used  the  words,  "if 
they  be  for  matters  of  a  nature  that  in  case  of  the  death  of  the 
party,  they  could  not  be  brought  by  or  against  his  representa- 
uve.'*  In  effect,  the  court  was  considering  the  question  as  to 
whether  a  personal  representative  could  bring  an  original  ac- 
tion for  pergonal  injury  received  by  his  decedent  That  is  an 
entirely  different  question  from  the  one  here  presented,  which 
is  whether  an  action  for  the  recovery  of  money,  duly  brought 
by  the  person  injured,  could,  upon  his  death,  be  revived  in 
the  name  of  his  personal  representative,  and  be  prosecuted  by 
the  latter  to  judgment  and  execution.  There  is  not  a  hint, 
much  less  a  distinct  statement,  either  in  the  syllabus  or  in  the 
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opinion  in  Curry  v,  Mannington,  in  respect  to  any  such  ques- 
tion. 

Suppose  Martin  had  obtained  a  judgment  for  $10,000  in 
damages,  and  had  died  after  the  case  was  brought  here  by  the 
railroad  company.  Could  it  not  have  been  revived  in  this 
court  against  his  personal  representative?  And  if  this 
court  had  reversed  such  a  judgment,  and  remanded  the  cause 
for  a  new  trial,  could  the  railroad  company  have  prevented 
another  trial  in  the  court  below  by  the  suggestion  of  record 
that,  pending  the  writ  of  error  in  this  court,  the  plaintiff  had 
died  ?  In  my  opinion,  this  question  should  be  answered  in 
the  negative  if  any  effect  whatever  is  given  to  the  local  stat- 
ute. A  different  rule  should  not  be  applied  when  the  case  is 
here  upon  writ  of  error  sued  by  the  plaintiff. 

Reference  has  been  made  to  the  case  of  Flinn  v.  Perkins, 
32  Law  J.  Q.  B.  10,  11,  8  Jur.  (N.  S.),  1177.  That  was  an  ac- 
tion  to  recover  damages  for  a  personal  injury.  The  plaintiff 
died  before  verdict,  and  the  effort  was  to  have  it  revived  in 
the  name  of  the  personal  representative.  It  was  held  that  the 
common-law  procedure  act  did  not  permit  the  revivor  under 
such  circumstances.  But  that  case  differs  from  this  in  two 
important  particulars :  (1)  There  was  a  verdict  and  judgment 
in  this  case  before  the  plaintiff  died ;  (2)  there  was  no  provis- 
ion in  the  English  statute,  as  there  is  in  the  West  Virginia 
Code,  giving  the  right  of  revivor,  where  the  plaintiff  or  defend- 
ant dies  pending  the  action,  "  whether  the  cause  of  action 
would  survive  at  common  law  or  not." 

But,  if  I  am  wrong  in  my  interpretation  of  the  Code  of 
West  Virginia,  there  is  still  another  view  of  this  question 
which,  in  my  judgment,  is  important.  Martin's  death  occurred 
after  the  assignment  of  errors  was  filed  and  made  part  of  the 
record.  In  Tidd.  Pr.  1163,  it  is  said :  "  A  writ  of  error  may 
abate  by  the  act  of  God,  the  act  of  law,  or  the  act  of  the  party. 
If  the  plaintiff  in  error  die  before  errors  assigned,  the  writ 
abates,  and  the  defendant  in  error  may  thereupon  sue  out  a 
scire  facias  quart  executionem  non  to  recover  the  judgment 
against  the  executors  or  administrators  of  the  plaintiff  in  er- 
ror. But,  if  the  plaintiff  in  error  die  after  errors  assigned,  it 
does  not  abate  the  writ.  In  such  case  the  defendant,  having 
joined  in  error,  may  proceed  to  get  the  judgment  affirmed,  if  not 
erroneous,  but  must  then  revive  it  against  the  executors  or  ad- 
ministrators of  the  plaintiff  in  error."  And  so  it  was  adjudged 
by  this  court  in  Green  v,  Watkins,  6  Wheat.  260,  262,  in  which 
Mr.  Justice  Story,  speaking  for  the  court,  and  after  referring 
to  the  rules  that  controlled  the  question  of  abatement,  whether 
in  real  or  personal  actions,  where  the  party  died  before  judg- 
ment, said:  ''But  in  cases  of  writs  of  error  upon  judgments 
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already  rendered  a  dififerent  rule  prevails.  In  personal  ac- 
tions, if  the  plaintiff  in  error  dies  before  assignment  of  error, 
it  is  said  that  by  the  course  of  proceedings  at  common  law 
the  writ  abates  ;  but  if  after  assignment  of  errors,  it  is  other- 
wise."  These  authorities,  I  submit,  indicate  that  the  writ  of 
error  should  not  be  dismissed  after  there  has  been  an  assign- 
ment of  errors. 

Being  of  opinion  that  the  action  has  not  abated  by  the  death 
of  the  plaintiff,  I  am  unable  to  concur  in  the  opinion  and 
judgment  of  the  court. 

Jurisdiction  of  United  States  Courts— Citizensliip  of  Railroad  Com- 
panies.—See  Pittsburgh,  Ciaciauati  &  Bt.  Louis  R.  Co.  v.  Baltimore  &  0» 
K.  Co.,  ante,  p.  574,  and  note,  584. 


Pittsburgh,  Cincinnati  &  St.  Louis  R.  Co. 

V. 

Keokuk  &  Hamilton  Bridge  Co. 

(155  United  States,  156.) 

Contract  between  Railroad  Companies  as  to  Agreement  wttli  Bridge 
Company,  making  the  Contract  by  Reference  tliereto  a  part  of  a  Lease — 
Effect  of  Termination  of  Lease  by  Eviction. — By  a  contract  between  a  cor- 
poratiou  and  railroad  companies,  whose  lines,  together  with  a  railroad 
bridge  to  be  constructed,  would  form  a  continuous  line  of  transportation,  the 
former  agreed  to  construct  and  maintain  the  bridge,  and  the  latter  agreed  to 
pay  certain  tolls  for  such  use.  One  of  the  railroad  companies  entered  into  this 
contract  on  behalf  of  itself  and  two  of  the  other  companies  who  assumed  all 
liabilities  and  obligations,  and  became  entitled  to  all  benefits,  as  if  the  same 
had  been  substantially  named  and  made  a  part  of  a  lease  theretofore  entered 
into  by  the  contracting  company  and  such  two  other  companies,  by  which 
lease  the  lessee  companies  were  to  assume  and  carry  out  certain  contracts  of 
transportation  over  the  lines  of  still  other  companies.  Held,  that  the  con- 
tract for  the  bridge  tolls  was  so  independent  of  the  lease  that  it  would  not 
be  affected,  nor  the  contracting  companies  released  from  liability  thereunder 
by  the  termination  of  the  lease  by  eviction  or  otherwise. 

Certificate  from  the  United  States  circuit  court  of  appeals 
from  the  seventh  circuit. 

This  was  a  bill  in  equity,  filed  in  the  circuit  court  of  the 
United  States  for  the  northern  district  of  Illinois  by  the  Keo- 
kuk &  Hamilton  Bridge  Company  (hereinafter  called  the 
"  Bridge  Company  ")  against  the  Pittsburgh,  Cincinnati  &  St. 
Louis  Bailway  Oompanv  (hereinafter  called  the 
**  Pittsburgh  Company  ')  and  the  Pennsylvania  *^ 
Railroad  Company,  to  recover  deficiencies  in  tolls  for  the  use 
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of  the  plaintiff's  bridge  since  March  1, 1883,  nnder  a  contract, 
dated  January  19,  1869,  and  modified  June  6,  1871,  bj  the 
Bridge  Company  with  the  Columbus,  Chicago  &  Indiana  Cen- 
tral  Eailway  Company  (hereinafter  called  the  Indiana  Central 
Company)  and  three  other  railroad  corporations,  by  which  the 
Bridge  Company  agreed  to  build  and  maintain  a  railway 
bridge  across  the  Mississippi  river,  and  granted  to  these  four 
railroad  companies  iu  perpetuity  the  right  to  use  it  for  the 
passage  of  their  trains  ;  and  they  agreed  to  pay  monthly  cer- 
tain tolls,  and,  if  those  should  fall  below  a  certain  sum,  each 
to  pay  one  fourth  of  the  deficiency. 

This  contract  was  executed  by  the  Indiana  Central  Company 
upon  the  requests  in  writing  of  the  presidents  of  the  Iritts- 
burgh  Company  and  of  the  Pennsylvania  Company,  by  which 
these  two  companies  agreed  to  **  assume  all  thcr  liabilities  and 
obligations,  and  be  entitled  to  all  the  benefits,  of  said  bridge 
cou  tract,  the  same  as  if  it  had  been  specifically  named  and 
made  a  pai*t  of  the  ninth  article  of"  a  lease  of  the  Indiana 
Central  Company  to  and  with  the  Pittsburgh  Company  and 
the  Pennsylvania  Company,  dated  January  22, 1869. 

By  that  lease,  the  Indiana  Central  Company  leased  its  rail- 
road to  the  Pittsburgh  Company  for  99  years  ;  the  Pittsburgh 
Company  covenanted  to  pay  a  certain  proportion  of  the  earn- 
ings of  that  road  to  the  Indiana  Central  Company,  and,  by  the 
ninth  article,  to  assume  and  carry  out,  receiving  and  enjoying 
the  benefits  thereof,  certain  existing  contracts  for  transporta- 
tion over  railroads  of  other  companies  not  mentioned  above  ; 
and  the  Pennsj'lvania  Company  guarantied  the  performance 
of  the  covenants  of  the  Pittsburgh  Company. 

The  bridge  aforesaid,  with  the  railroads  of  the  Pennsylvania 
Company,  the  Pittsburgh  Company,  the  Indiana  Central  Com- 
pany, and  other  railroad  companies  named  in  the  bridge  con- 
tract, formed  a  continuous  line  of  railroad  transportation  from 
Philadelphia  to  Des  Moines. 

The  provisions  of  the  bridge  contract  and  of  the  lease,  and 
the  circumstances  attending  and  following  their  execution,  are 
more  fully  set  forth  in  the  case  between  the  same  parties 
in  131  U.  S.  371, 39  Am.  &  Eng.  E.  Cas.  213;  but  the  above 
abstract  is  sufficient  for  the  purposes  of  the  present  case. 

In  June,  1871,  immediately  alter  the  modification  of  the 
bridge  contract,  the  bridge  was  accepted  by  the  Bridge  Com- 
pany and  was  opened  for  use,  and  thenceforward  was  used  by 
the  Pittsburgh  and  Pennsylvania  Companies  in  the  exercise 
of  the  control  asserted  by  them  under  the  contract  and  lease 
aforesaid.  The  Bridge  Company  demanded  payment  directly 
from  the  Pittsburgh  Company,  semi-annually,  of  the  sums  pay- 
able by  the  Indiana  Central  Company  for  tolls  and  deficieu- 
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cies  under  the  modified  bridge  contract ;  and  from  June,  1871, 
to  September,  1874,  the  Pittsburgh  Company  paid  to  the 
Bridge  Company  the  amount  both  of  such  tolls  and  of  such 
deficiencies.  After  that  time,  like  payments  were  demanded 
by  the  Bridge  Company  of  the  Pittsburgh  Company,  and  the 
tolls,  ouly,  paid. 

On  July  25,  1S81,  the  Bridge  Company  filed  a  bill  in  equity 
against  the  Pittsburgh  Company  and  the  Pennsylvania  Com- 
pany  to  recover  deficiencies  in  tolls  for  the  use  of  the  bridge 
from  September  1,  1874. 

To  that  bill  the  defendants  answered  that  the  Indiana  Cen- 
tral Company,  the  Pittsburgh  Company,  and  the  Pennsylvania 
Company  never  authorized  their  officers  to  execute  the  bridge 
contract,  or  to  bind  them  by  it,  and  that  the  contract  was  be- 
yond the  scope  of  their  corporate  powers. 

The  Pittsburgh  Company  also,  by  way  of  supplemental  an- 
swer, set  up  that  in  1875  the  trustees  named  in  a  mortgage 
made  by  the  Indiana  Central  Company  of  its  railroad,  rights, 
and  franchises,  before  the  execution  of  the  bridge  contract, 
brought  a  bill  in  equity  to  foreclose  that  mortgage,  and  were 
thereupon  appointed  receivers,  and,  pursuant  to  decrees  of 
foreclosure  there  were  conveyed  by  the  Indiana  Central  Com- 
pany to  the  receivers,  and  by  them  on  January  10,  1883, 
sold  and  conveyed  to  three  individuals,  as  trustees,  for  a 
smaller  sum  than  the  debt  secured  by  the  mortgage,  its  road, 
rights,  and  franchises,  with  the  right  to  affirm  or  disaffirm  the 
lease  aforesaid,  and  the  purchasers,  on  February  21,  1883,  no- 
tified the  Pittsburgh  Company  that  they  disaffirmed  the 
lease ;  and  further  averred  '*  that,  in  accordance  with  said  de- 
crees, possession  of  said  railway  property,  rights,  and  fran- 
chises nas  been  surrendered  to  the  said  purchasers,  and  that 
it  has  been  wholly  ousted  and  evicted  from  all  and  singular 
the  premises,  rights,  and  franchises  leased  to  it  as  aforesaid, 
and  it  relies  upou  the  cancellation  of  said  lease  and  the  ouster 
and  eviction,  as  aforesaid,  as  a  full  and  perfect  answer  to  the 
relief  sought  in  the  bill." 

To  those  answers  a  general  replication  was  filed,  and  the 
case  was  referred  to  a  master,  who  reported  that  there  was 
due  from  the  Pittsburgh  and  Pennsylvania  Companies  to  the 
Bridge  Company,  as  one  fourth  part  of  the  deficiency  in  the 
receipts  of  the  Bridge  Company  from  September  1,  1874,  to 
March  1,  1883,  the  sum  of  $118,076.89 ;  and  that  the  road, 
rights^  and  franchises  of  the  Indiana  Central  Company  had 
been  sold  and  conveyed,  as  alleged  in  the  supplemental  an- 
swer of  the  Pittsburgh  Company,  to  trustees,"  and  by  them  on 
March  17,  1883,  to  the  Chicago,  St.  Louis  &  Pittsburgh  Bail- 
road  Company.     The  circuit  court  confirmed  the  master's  re- 
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port,  and  entered  a  decree  for  the  Bridge  Company  for  the 
sura  found  due;  and,  on  appeals  by  the  Pittsburgh  Company 
and  the  Pennsylvania  Company,  that  decree  was  affirmed  by 
this  court.     131  U.  S.  371,  39  Am.  &  Eng.  E.  Cas.  213. 

Tlie  present  bill  was  filed  September  12, 1889,  and  set  forth 
the  proceedings  and  decree  in  the  former  suit.  In  an  amended 
answer  to  this  bill,  the  Pittsburgh  Company  and  the  Pennsyl- 
vania Company  set  up  that  the  interlocutory  decrees  in  the 
suit  for  foreclosure,  appointing  the  receivers  and  directing  a 
conveyance  to  them,  were  subject  to  the  qualification  that 
until  further  order  of  the  court  the  receivers  should  not  dis- 
turb the  possession  of  tbe  Pittsburgh  Company ;  and  that  no 
order  was  made  that  they  should  disturb  its  possession,  until 
and  unless  by  the  decrees  of  sale ;  but  that,  on  the  contrary, 
the  Pittsburgh  Company  remained  in  undisturbed  possession 
of  the  railroad  property  of  the  Indiana  Central  Company  un- 
til March,  17,  1883,  when  it  was  wholly  dispossessed  of  the 
same  and  evicted  therefrom,  and  from  all  rights  under  the 
lease,  by  the  Chicago,  St  Louis  &  Pittsburgh  Bailroad  Com- 
pany, to  which  the  same  had  been  conveyed  by  the  pur- 
chusers  under  the  decree  of  foreclosure,  **  by  virtue  of  which 
eviction  the  said  Pittsburgh  Company  and  the  Pennsylvania 
Company  lost  and  ceased  to  have  any  right,  title,  or  interest 
to,  or  any  claim  or  demand  upon,  said  railway  premises,  prop- 
erty, and  franchises,  in  or  under  said  lease  or  amended  lease, 
and  became  relieved  thereby  from  all  obligations,  duties,  and 
liabilities  imposed  by  the  ninth  clause  of  said  lease,  and  by 
the  said  requests,  or  either  of  them,  and  by  the  said  original 
bridge  contract,  or  any  amendment  or  modification  thereof.'* 
To  this  answer  the  plaintiff  filed  a  general  replication. 

The  circuit  court  entered  a  decree  for  the  plaintiff,  and  the 
defendants  appealed  to  the  circuit  court  of  appeals  for  the 
seventh  circuit,  which  certified  to  this  court,  under  the  act  of 
March  3,  1891,  c.  517,  §  6,  that  at  the  hearing  "  there  arose 
upon  the  pleadings  in  the  cause  certain  propositions  of  law, 
concerning  which  the  instruction  of  the  supreme  court  of  the 
United  States  is  desired.  And  because  this  court  is  in  doubt 
whether,  in  view  of  the  decision  of  the  supreme  court  of  the 
United  States  in  the  cause  between  the  parties  hereto,  re- 
ferred to  in  the  pleadings,  and  reported  in  131  U.  S.  371,  139 
Am.  &  Eug.  B.  Cas.  213,  it  is  at  liberty  to  consider  or  sustain 
the  eviction  pleaded  in  this  case  as  a  valid  defense  to  the  claim 
of  the  appellee,  and  whether  the  contracts  with  the  Bridge 
Company  could  be  avoided  by  any  transaction  with  respect  to 
the  lease,  it  is  therefore  ordered  that  the  pleadings  in  this 
case,  to  wit,  the  bill,  the  amended  answer,  and  the  replication^ 
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Le  certified  to  the  supreme  court  of  the  United  States  for  its 
opinion  and  instruction  upon  the  following  questions : 

"  (1^  Is  this  court  at  liberty,  in  view  of  the  decision  and  de- 
cree m  the  former  case  between  these  parties,  referred  to  in 
the  pleadings,  to  consider  or  sustain  the  defense  of  eviction 
pleaded  in  this  case  ? 

"  (2)  Are  the  contracts  between  the  Bridge  Company  and 
the  appellants  so  independent  of  the  lease  that  they  would 
not  be  affected,  nor  the  defendant  railway  companies  released 
from  liability  thereunder,  by  termination  of  the  lease  by  evic- 
tion or  otherwise  ?" 

George  Hoadly,  for  Pittsburgh,  G.  &  St.  L.  Ey.  Co.,  and 
others. 

Edwin  Walker,  Lyman  Trumbtdl,  and  Perry  TrumbvU,  for 
Keokuk  <&  H.  Bridge  Co. 

Mr.  Justice  Grat,  after  stating  the  case,  delivered  the  opin- 
ion of  the  court. 

In  the  former  case  between  these  parties,  reported  131 
U.  S.  371,  9  Sup.  Ci  770,  it  was  decided  that  the  Pittsburgh 
and  Pennsylvania  Companies  were  the  real,  though  gn^j  ^,  ^^. 
not  the  formal,  parties  to  the  bridge  contract  exe-  tract  for  toiu 
cuted  by  the  Indiana  Central  Company  at  their  re-  of  termUa- 
quest  and  for  their  benefit;  that  this  contract  was  *•<*■* •''••^* 
within  the  scope  of  their  corporate  powers,  and  made  them 
directly  liable  to  the  Bridge  Company  for  the  proportion  of 
tolls  and  deficiencies  which  by  the  terms  of  that  contract  were 
chargeable  to  the  Indiana  Central  Company ;  that  the  bridge 
contract  was  a  separate  and  distinct  agreement  from  the  lease 
(to  which  the  Bridge  Company  was  not  a  party)  between  the 
Indiana  Central  Company  and  the  Pittsburgh  and  Pennsyl- 
vania Companies;  and  that  the  validity  and  effect  of  the 
bridge  contract  did  not  depend  upon  the  validity  or  invalidity 
of  the  lease,  or  upon  the  question  whether  these  two  com- 

{)anies,  by  reason  of  eviction,  were  no  longer  liable  upon  the 
ease. 

In  that  case,  this  court,  after  discussing  the  terms  of  the 
lease,  of  the  bridge  contract,  and  of  the  agreement  contained 
in  the  request  of  the  Pittsburgh  and  Pennsylvania  Companies 
to  the  Indiana  Central  Company  to  execute  that  contract, 
said: 

"  The  reference  in  that  request  and  agreement  to  the  ninth 
article  of  the  lease  was  for  the  purpose  of  defining  the  extent 
of  the  liabilities  and  benefits  assumed,  and  perhaps  of  indi- 
cating that  the  Pittsburgh  Company  alone  was  bound  as  prin- 
cipal, and  the  Pennsylvania  Company  as  guarantor  only ;  but 
it  did  not  make  the  bridge  contract  a  part  of  the  lease." 
61  A.  f&  E.  R.  Cas.-40 
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**  The  sole  ground  of  our  decision  is  that  the  bridge  con- 
tract is  independent  of  the  lease,  and  is  valid  and  binding  as 
between  the  parties  to  this  suit,  whether  the  lease  is  valid  or 
invalid.  This  being  so,  the  question  argued  at  the  bar, 
whether  the  appellants,  by  reason  of  eviction,  are  no  longer 
liable  on  the  lease,  becomes  immaterial."     131  U.  8.  387,  390. 

The  reason  and  principle  of  that  decision,  so  far  as  con- 
cerns the  present  inquiry,  were  that,  while  the  ninth  article  of 
the  lease  might  be  referred  to  for  the  purpose  of  defining  the 
extent  or  measure,  and  perhaps  the  nature  or  character,  of 
the  liabilities  and  benefits  which  the  Pittsburgh  and  Penn- 
sylvania Companies  assumed  by  reason  of  the  terms  of  the 
bridge  contract,  and  of  the  agreement  contained  in  their  re- 
quest for  its  execution,  yet  the  bridge  contract  was  not  made 
part  of  the  lease,  nor  was  the  whole  lease  made  part  of  the 
bridge  contract,  or  of  the  agreement  expressed  in  tne  request, 
nor  did  the  liability  of  the  Pittsburgh  and  Pennsylvania  Com- 
panies to  the  Bridge  Company  upon  the  bridge  contract,  for 
deficiencies  in  tolls  upon  the  bridge,  depend  upon  the  ques- 
tion whether  the  lease  of  the  road  of  the  Indiana  Central 
Company  to  the  Pittsburgh  Company  was  valid  or  invalid,  or 
upon  the  question  whether  that  lease  remained  in  full  force 
between  the  parties  to  it,  or  had  been  terminated  by  eviction 
of  the  lessee  or  otherwise. 

The  same  reason  and  principle  are  no  less  applicable  to  the 
eviction  as  now  pleaded  than  to  the  eviction  as  pleaded  in  the 
former  suit. 

Consequentlv,  the  second  question  certified  b^  the  circuit 
court  of  appeals  must  be  answered  in  the  affirmative ;  and  no 
further  solution  of  the  doubts  expressed  by  that  court  in  the 
first  question,  and  in  the  preamble  thereof,  is  necessary  to  the 
disposition  of  the  case. 

Ordered  accordingly. 

Mr.  Chief  Justice  Fuller,  having  been  of  counsel,  did  not 
sit  in  this  case,  or  take  any  part  in  its  decision. 

Contracts  between  Railroad  Companies.— See  note,  9  Am.  &  Eng.  R. 
Cas.  383. 

Contract  between  Railroad  Company  and  Warehousemen  as  to  Delivery 
of  Grain  at  Elevators — Cotistruction. — Iq  Dunlap  v.  Chicago,  M.  &  St.  P. 
K.  Co.,  151  III.  409,  an  agreement  between  a  railroad  company  and 
"warehousemen,  which  was  embodied  in  a  lease  by  the  company  to  the  ware- 
housemen, provided  that  the  latter  should  construct  grain  elevators,  and 
the  railroad  company  agreed  that  ''the  total  amount  of  grain  received 
at  said  elevators  should  be  at  least  5,000,000  bushels  on  an  average  for  each 
year  during  the  term  of  the  lease,'*  and  it  was  held  that  when  there  should 
be  delivered  on  its  track,  at  the  elevators,  by  the  railway  company  and 
other  parties,  grain  in  quantity  amounting  to  5,000,000  bushels  annually, 
the  covenant  made  by  the  company  was  fully  complied  with,  and  whether 
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the  warehousemen  received  the  grain  in  store  or  declined  to  take  it  in  store 
on  account  of  want  of  capacity  or  other  cause,  did  not  in  any  manner  affect 
the  railroad  company  nor  impose  any  liability  upon  it. 

Requisites  to  Sustain  Action  on  such  Contract, — In  Dunlap  «.  Chicago,  M.  & 
St.  P.  R.  Co.,  151  III.  409,  which  was  an  action  by  warehousemen  for  breach  of 
an  agreement  by  a  railroad  company  which  was  embodied  in  a  lease  made  by 
the  company  to  plaintiffs,  and  which  provided  that  the  total  amount  of 
grain  received  at  elevators  to  be  constructed  by  the  warehousemen  should 
be  at  least  5,000,000  bushels  on  an  average  for  each  year  during  the 
term,  it  was  held  that  it  was  incumbent  upon  the  plaintiffs  to  aver  that 
they  were  ready,  able,  and  willing  to  accept  and  store  all  grain  delivered 
at  the  elevators  for  storage,  and  that  a  less  quantity  was  delivered,  or  of- 
fered to  be  delivered,  than  was  required  by  the  agreement.  The  court 
said:  '*The  promise  that  a  certain  quantity  of  grain  should  be  delivered 
and  the  promise  that  it  should  be  accepted  and  stored,  are  dependent 
undertakings.  The  obligation  that  the  grain  should  be  delivered  and  the 
obligation  to  store  are  concurrent.  Hough  v,  Rawson,  17  111.  591 ;  1  Chit. 
PI.  297;  Porter  t>.  Rose,  12  Johns.  209." 


Temple  Stbeet  Cable  B.  Co. 

V. 

Hellman  et  al. 

(108  Calfomia  684.) 

Agreement  between  Street  Railway  Company  and  Proprietor  of  Baseball 
Orounds— Breach  by  Proprietor— Measure  of  Recovery. — For  the  purpose 
of  increasing  its  traffic  a  street  railway  company,  in  consideration  of  an 
agreement  by  the  proprietor  of  an  existing  baseball  park  to  discontinue  the 
flame,  to  establish  a  new  park  adjacent  to  the  line  of  the  railway,  and  to 
procure  a  certain  number  of  games  or  other  equivalent  entertainments  to 
take  place  thereon  in  each  year,  executed  its  promissory  note  and  took 
from  such  proprietor  a  bond  with  sureties,  conditioned  for  the  faithful  per- 
formance by  him  of  such  contract,  and,  providing  that  in  case  of  the  viola- 
tion of  any  of  its  stipulations,  the  railway  company  would  be  saved  harmless 
on  account  of  the  note.  Held,  in  an  action  on  the  bond,  that  whatever  the 
railway  company  had  received  as  the  result  of  a  partial  performance  of  the 
contract  mi^ht  be  set  off  as  against  the  amount  due  on  the  note. 

Same— Ultra  Vires* — The  note,  being  given  for  the  purpose  of  increasing 
the  IcjjiiiinMtc  business  of  the  railway  company,  was  not  vltra  vires. 

Actions  for  Breach — Sufficiency  of  Evidence  to  Warrant  Finding  of  Exe- 
cution of  Note  by  Company— Burden  of  Proof  as  to  Authority  of  Officers  to 
Execute  Note* — Admissions  on  the  part  of  the  obligor  and  the  sureties  in  a 
subsequent  contract  of  indemnity  executed  by  them  were  sufficient  to  war- 
rant a  finding  of  the  due  execution  of  the  note,  and  to  place  the  burden 
upon  them  to  show  want  of  authority  on  the  part  of  the  officers  of  the  corpora- 
tion to  execute  it. 

Non-payment  of  Note  Given  byCompany  as  Affecting  its  Right  to  Recover 
for  Breach  of  Contract. — The  fact  that  the  note,  which  was  in  the  hands 
ol  u  third  person,  had  not  been  paid  by  the  railway  company  at  the  time 
the  action  on  the  bond  was  commenced  would  not  affect  the  right  of  the 
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company  to  recover  where  there  was  an  express  agreement  that  the  action 
might  be  immediately  commenced  upon  the  non-performance  of  the  agree- 
ment, irrespective  of  the  payment  or  maturity  of  the  note. 

Appeal  to  Los  Angeles  connty  superior  court 
Graff  &  Latham,  for  appellants. 
Chapman  cfe  Hendrickf  for  respondent. 

Beatty,  C.J. — On  May  5,  1890,  the  plaintiff  was  a  corpora- 
tion owning  and  engaged  in  operating  a  street  railway  at  Los 
Angeles,  and  the  defendant  Marco  Hellman  was  conducting  a 
baseball  park  on  First  street,  in  that  city.  For 
****  ■  the  purpose  of  increasing  the  traffic  on  its  road^ 
the  plaintiff,  at  the  date  mentioned,  executed  to  Hellman  its 
negotiable  promissory  note  for  $5500,  payable  in  two  years, 
with  interest  at  the  rate  of  10  per  cent  per  annum,  which  he 
transferred  to  a  third  party,  who,  at  the  commencement  of 
this  action,  was  the  owner  and  holder  thereof. 

In  consideration  of  the  receipt  of  this  note,  Hellman  on  his 
part  agreed,  among  other  things,  to  discontinue  the  playing  of 
baseball  at  the  First-street  grounds,  and  within  60  days  to 
establish,  and  for  two  years  thereafter  to  maintain,  a  first- 
class  baseball  park  on  a  tract  of  land  adjacent  to  plaintiff's 
line,  of  which  he  had  become  the  lessee.  He  further  agreed 
to  give  at  the  new  grounds  not  less  than  104  games  of  base- 
ball or  other  equivalent  entertainment  each  year,  to  provide 
suitable  accommodations  for  the  public,  and  to  pay  over  to 
the  plaintiff  monthly  10  per  cent  of  the  gross  receipts  for  ad* 
missions. 

The  other  defendants,  in  order  to  induce  the  plaintiff  to 
enter  into  this  contract  and  to  execute  its  said  promissory 
note  to  Hellman,  became  his  sureties  on  a  bond  in  the  penal 
sum  of  $7000,  conditioned  for  the  faithful  performance  by 
him  of  the  principal  contract,  or,  in  case  of  the  violation  of 
any  of  its  stipulations,  to  save  the  plaintiff  harmless  on  ac- 
count of  its  promissory  note. 

Hellman  having  failed  to  complete  his  preparations  to  open 
the  new  grounds  within  60  days,  he  and  his  sureties,  on  July 
5th,  obtained  an  extension  of  time  until  August  1st,  and  on 
the  2d  of  August  they  obtained  a  further  extension  of  time 
until  October  1st.  Both  of  these  extension  agreements  were 
in  writing,  and  contained  various  stipulations  in  regard  to 
continuing  the  games  at  the  First-street  grounds,  division  of 
the  gate  receipts,  indemnity  to  plaintiff  for  loss  of  fares,  and 
other  matters  not  requiring  special  notice. 

In  addition  to  these  things,  Hellman  and  his  sureties,  at 
the  time  of  obtaining  the  second  extension,  executed  a  new 
contract  of  indemnity  to  the  plaintiff,  which,  after  referring 
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to  and  reciting  the  more  material  portions  of  the  yarions  con- 
tracts, etc.,  above  mentioned,contains,  among  others, the  follow- 
ing stipulation  :  "  That  in  case  said  Marco  Hellman  fails  to  per- 
form any  of  the  agreements  mentioned  in  the  said  contract  of 
May  6,  1890,  as  modified  by  the  agreement  of  extension  of 
July  6,  1890,  and  this  agreement,  or  fails  to  perform  any  of 
the  covenants  on  his  part  contained  in  the  agreement  of  July 
5,  1890,  or  this  agreement,  at  the  time  in  said  contract  or  in 
said  agreements  mentioned,  they  will  pay  the  amount  of  the 
note  mentioned  in  the  said  contract  and  the  interest  therein 
provided,  and  said  company  shall  have  the  right  to  immedi- 
ately begin  suit  against  said  Marco  Hellman  and  the  sureties 
on  said  bond  to  recover  the  amount  of  the  said  note  and  the 
interest  therein  provided.  This  provision  shall  not  be  con- 
strued a  waiver  of  any  other  right  of  action  which  the  said 
company  may  have  for  breach  of  said  contract  of  agreement." 

Hellman  never  complied  with  his  agreements,  but,  after 
giving  only  about  a  dozen  entertainments,  abandoned  the 
enterprise,  and  forfeited  his  lease. 

Thereupon,  on  September  2,  1891,  and  before  the  plaintiff's 
note  had  been  paid  or  was  due,  this  action  was  commenced 
against  Hellman  and  his  sureties. 

Plaintiff  recovered  a  judgment  for  $6737.50,  from  which,  as 
well  as  from  an  order  overruling  their  motion  for  a  new  trial, 
the  defendants  appeal. 

Much  of  the  argument  on  the  part  of  appellants  is  devoted 
to  a  discussion  of  the  nature  of  the  action — a  point  which 
does  not  seem  to  us  to  present  any  serious  difficulty.  Assum- 
ing that  the  plaintiff  had  the  power  to  enter  into  this  particu- 
lar contract,  and  that  its  note  was  duly  executed,  it  had  two 
remedies  for  a  breach  of  the  principal  contract  by  Marco 
Hellman — it  could  either  sue  him  for  the  profit  it  would  have 
made  by  performance  of  his  agreement,  or  it  could  sue  him 
and  his  sureties  on  the  second  contract  of  indemnity  for  the 
amount  of  its  promissory  note  for  $5500  and  interest.  Hav- 
ing this  choice  of  remedies,  the  plaintiff  elected  to  pursue  the 
latter,  and  its  complaint  is  entirely  sufficient  to  entitle  it  to 
the  relief  sought. 

All  the  facts  above  detailed  are  fully  set  out,  along  with 
other   formal   allegations   showing    the  right   of  the   plaint- 
iff to  recover  from  Hellman  and  his  sureties  the  amount  of 
plaintiff's  note,  the   proceeds   of   which   he    had 
received  and  which  it  nad  bound  itself  to  pay.    But  b*"^***"  ^«>" 
the  appellants  contend  that  to  allow  the  plaintiff  JormMelTr 
to  recover  the  full  amount  of  its  note  and  interest,  eontrMt. 
after  a  partial  performance  by  Hellman  of  his  con- 
tract, and  receipt  by  plaintiff  of  some  of  the  profit  and  ad- 
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yantage  of  performance  on  his  part,  is  nnjost  and  unfair,  and 
is  the  enforcement  of  a  penalty  or  an  award  of  liquidated 
damages  in  a  case  where  a  stipulation  for  liquidated  damages 
is  unlawful.  They  say  that,  upon  the  same  theory  that  allows 
a  recovery  of  the  full  amount  of  the  note  and  interest  after  & 
few  games  had  been  played  at  the  new  grounds,  and  receipt 
by  plaintiff  of  the  increased  fares  on  its  road  caused  by  the 
giving  of  such  games,  the  like  amount  must  have  been  recov- 
ered if  all  but  the  last  one  of  the  208  games  had  been  given, 
and  the  plaintiff  had  actually  received  a  large  profit  from  the 
giving  of  such  games. 

In  the  view  we  entertain  of  the  rights  of  theparties  under 
the  contract,  this  argument  has  no  force.  Whatever  the 
plaintiff  received  as  the  result  of  Hellman's  partial  perform- 
ance he  and  his  sureties  have  a  right  to  set  off  against  the 
amount  of  the  note  and  interest  The  plaintiff,  not  being  able 
or  willing  to  prove  the  profits  it  would  have  made  by  perform- 
ance on  the  part  of  Hellman,  elects  to  resort  to  the  bond  of 
indemnity  on  account  of  its  note.  It  is  clearly  entitled  to  that 
indemnity  in  full,  but  it  is  entitled  to  nothing  more.  If  it  has 
received  anything  from  Hellman,  much  or  little,  defendants 
are  entitled  to  a  corresponding  deduction  from  the  full  amount 
of  the  liability  assumed.  But  it  is  for  them  to  allege  and 
prove  the  amount  so  received.  If  this  view  is  correct^ — and 
we  are  satisfied  it  is — the  case  is  relieved  of  all  the  difficulty 
suggested  in  the  argument  of  counsel. 

It  follows,  however,  from  this  view,  that  the  judgment  of 
the  superior  court  is  for  too  large  a  sum.  The  utmost  amount 
which  the  plaintiff  could  in  any  case  have  recovered  in  this 
form  of  action  is  $6600 ;  i.e.,  $5500  principal,  and  two  years* 
interest  thereon,  at  10  per  cent,  amounting  to  $1100.  The 
superior  court  seems  to  have  added  to  these  sums  $137.50,  or 
a  quarter's  interest,  which  is  found  to  have  been  paid  by  the 
plaintiff  on  the  note.  But  this  quarter's  interest  is  a  part  of 
the  $1100,  and  ct^nuot  be  added  to  it.  It  also  appears  that 
plaintiff  received  from  Hellman,  at  different  times,  sums 
amounting  to  $207.50,  which  should  be  deducted  from  the 
full  amount  of  the  $6600.  The  amount  of  any  increased  fares 
that  may  have  been  received  by  plaintiff  in  consequence  of  the 
playing  of  a  few  games  at  the  new  grounds  does  not  appear. 
This  disposes  of  the  principal  questions  discussed  in  the  argu- 
ment, but  there  remains  to  be  noticed  a  few  minor  objections. 

Tlie  giving  of  its  note  by  plaintiff  was  not  idtra  vires.     The 

object  was  to  increase  its  legitimate  business,  and  the  case,  as 

to  this  point,  is  within  the  principle  of  the  decisions 

rAT  rei.  .^  Vanaall  v.  Dock  Co.,  40  Cal.  83,  and  Zienwaldt 
V.  Bailroad  Co.,  1  Pac.  Coast  Law  J.  123. 
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The  admissions  of  the  defendants  in  the  contracts  executed 
by  them  were  sa£Scient  evidence  prima  fade  to  warrant  the 
superior  court  in  finding  that  the  note  of  the  plaint- 
iff was  duly  executed,  and  renders  harmless   the  a*"'"'**  ** 
error,  if  error  it  was,  in  overruling  defendant's  ob-  uJeMitj. 
jection   to   the   testimony  of  the  witness  Wood. 
After  their  repeated  admissions  of  the  execution  of  the  note, 
the  burden  was  on  the  defendants  to  show  want  of 
authority  on  the  part  of  the  officers  of  the  corpora-  p^f**  * 
tion  to  execute  it. 

It  is  no  objection  to  the  right  of  plaintiff  to  recover  that 
it  had  not  paid  its  note  before  this  action  was  com- 
menced.    The  defendants    expressly  agreed   that  QfU^^T^"** 
the  action  might  be  immediately  commenced  upon 
the  failure  of  Hellman  to  perform  any  of  his  agreements,  ir- 
respective of  the  payment  or  maturity  of  the  note. 

In  accordance  with  the  foregoing  views  it  is  necessary  to 
reverse  the  judgment,  for  the  error  of  the  superior  court  in 
awarding  too  large  an  amount,  but  it  does  not  seem  to  be 
necessary  to  order  a  new  trial. 

The  judgment  is  reversed,  and  the  cause  remanded,  with 
directions  to  the  superior  court  to  modify  its  judgment  as 
follows :  The  plaintiff  should  have  judgment  for  $6600,  less 
$207.50— i.e.,  for  $6392.50— with  legal  interest  thereon  from 
May  5,  1892,  the  date  of  the  maturity  of  plaintiff's  note,  and 
costs  in  the  superior  court. 

We  concur :  McFarlakd,  J. ;  Fitzgerald,  J. ;  Garouttb,  J. ; 
Habrison,  J. ;  De  Haven,  J. 

Authority  of  Railroad  Company  to  Subscribe  Funds  to  Public  Object. — 
See  TumkinsoQ  v,  SoutbeasterQ  R.  Co.  (Eng.),  30  Am.  <&  Eng.  R.  Cas.  517, 
and  note,  521. 

Ultra  Vires  Contracts. — See  Oregonian  R.  Co.  o.  Oregon  R.  &  N.  Co.  (C. 
C),  20  Am.  &  Eng.  R.  Cas.  518,  and  note,  537. 


State  ex  rd.  Naylor 

V. 

Dodge  City,  Montezuma  &  Trinidad  B.  Co. 

(Kansoi  Supreme  Court,  May  5tA,  1894.) 

Burden  of  Charter  Obligations  on  Road-bed  and  Superstructure  of  Rail- 
road in  Possession  of  Successors  to  Company— Diversion  from  Original 
Purposes  of  Incorporation! — Tlie  road-bed  and  superstructure  of  a  railroad 
built  under  a  charter  ok>tained  in  accordance  with  the  laws  of  the  state  are 
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charged,  not  only  in  the  hands  of  the  original  corporation,  but  of  purchasers 
as  well,  with  the  burden  of  the  company's  charter  obligations,  and  cannot 
be  diverted  from  the  purpose  to  which  it  was  devoted,  nor  relieved  from 
this  burden,  without  the  consent  of  the  state,  duly  expressed  by  the  legis- 
lature or  other  competent  authority. 

Error  to  district  conrt,  Gray  county. 

MUton  Brotvn  and  J,  B.  Naylor,  for  plaintiff  in  error. 

Sutton  &  McGarry,  for  defendants  in  error. 

Allen,  J. — This  action  was  instituted  by  the  county  attorney 
of  Gray  county,  in  the  name  of   the  state,  to  restrain  the 

defendant  from  tearing  up  and  removing  the  track, 

ties,  and  iron  from  that  part  of  the  road-bed  of  the 
Dodge  Citjr,  Montezuma  &  Trinidad  Railroad  in  Gray  county. 
A  restraining  order  was  granted  by  the  district  judge,  to  con- 
tinue in  force  until  December  22,  1893,  which  time  was  fixed 
for  hearing  the  application  for  a  temporary  injunction.  A 
hearing  was  had  at  that  time,  and  the  temporary  injunction 
was  denied.     The  plaintiff  brings  the  case  here  for  review. 

While  the  title  to  a  completed  railroad  is  vested  in  the 
corporation,  it  is  only  private  property  in  a  qualified  sense. 

Kailroads,  like  all  other  public  thoroughfares,  are 
^r*"rt*'i  pnl>lic  instrumentalities.  The  power  to  construct 
rliiroadt/       ^^^  maintain  railroads  is  granted  to  corporations 

for  a  public  purpose.  The  right  to  exercise  the 
very  high  attributes  of  sovereignty,  the  power  of  eminent 
domain,  and  of  taxation  to  further  the  construction  of  railways 
could  not  be  granted  to  aid  a  purely  private  enterprise.  The 
railway  corporation  takes  its  franchises  subject  to  the  burden 
of  a  duty  to  the  public  to  carry  out  the  purposes  of  the  charter. 
The  road,  when  constructed,  becomes  a  public  instrumentality, 
and  the  road-bed,  superstructure,  and  other  permanent  prop- 
*  erty  of  the  corporation  are  devoted  to  the  public  use.     From 

f  this  use  neither  the  corporation  itself,  nor  any  person,  com- 

pany, or  corporation  deriving  its  title  by  purchase,  either  at 
voluntary  or  judicial  sale,  can  divert  it  without  the  assent  of 
the  state.  It  matters  not  whether  the  enterprise,  as  an  invest- 
ment, be  profitable  or  unprofitable.  The  property  may  not 
be  destroyed  without  the  sanction  of  that  authority  which 
brought  it  into  existence.  Without  legislative  sanction  rail- 
roads could  not  be  constructed.  When  once  constructed, 
they  may  only  be  destroyed  with  the  sanction  of  the  state. 
The  legislature  unquestionably  has  the  power  to  authorize 
the  abandonment  of  railways  when  they  cease  to  be  of  public 
utility.  It  may  be,  also,  that  in  an  action  prosecuted  by  the 
attorney-general,  on  behalf  of  the  state  to  forfeit  the  charter 
and  wind  up  the  affairs  of  a  railroad  corporation  for  any 
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proper  cause^  the  court  might  make  all  necessary  orders  for 
the  disposition  of  the  property  of  the  company ;  but  in  this 
case  the  state  appeared  by  the  county  attorney  of  the  county 
in  which  the  road  was  located,  protesting  against  the  removal 
of  the  superstructure  of  the  road.  The  court  erred  in  refusing 
the  injunction  asked. 

The  general  propositions  stated  above  are  abundantly  sup- 
ported by  authority.  Railroad  Co.  v.  Casey,  26  Pa.  St.  287 ; 
State  V,  Sioux  City  &  P.  B.  Co.,  7  Neb.  357 ;  People  v,  Louis- 
ville &  N.  R.  Co.,  120  111.  48 ;  Railroad  Com'rs  v.  Portland  & 
O.  C.  R.  Co.,  63  Me.  269 ;  Peoria  &  R.  I.  Ry.  Co.  v.  Coal  Valley 
Min.  Co.,  68  111.  489 ;  Gates  v.  Railroad  Co.,  53  Conn.  333, 
24  Am.  &  Eng.  R.  Cas.  143;  'Thomas  v.  Railroad  Co.,  101 
U.  S.  71 ;  Railroad  Co.  v.  Winans,  17  How.  30 ;  Pierce  v. 
Emery,  32  N.  H.  484;  People  v.  New  York,  etc.,  R.  Co.,  28 
Hun,  543.  These  views  are  also  in  accordance  with  prior 
decisions  of  this  court.  Commissioners  v.  Miller,  7  Kan.  479 ; 
Railroad  Co.  v.  Ryan,  11  Kan.  603 ;  State  v.  Lawrence  Bridge 
Co.,  22  Kan.  438 ;  City  of  Potwin  Place  v.  Topeka  Ry.  Co., 
61  Kan.  609,  56  Am.  &  Eng.  R.  Cas.  549. 

We  have  decided  this  case  on  what  appears  in  the  record, 
viithout  reference  to  facts  developed  on  the  hearing  of  other 
cases  relating  to  the  same  railroad  company  which  ma^ 
deprive  the  plaintiff  of  any  substantial  benefit  from  the  deci- 
sion in  this  case. 

The  order  of  the  district  court  refusing  the  temporary 
injunction  is  reversed. 

All  the  justices  concurring. 

Charter  Powers  of  Corporations.— See  McCalmont  «.  Philadelphia  & 
Reading  R.  Co.  (C.  C).  3  Am.  &  Eng.  R.  Cas.  163,  and  note,  175;  Davis 
V.  Old  Colony  R.  Co..  Id.  543.  and  note,  664. 

Liability  of  Corporation  Formed  by  Consolidation  for  Obligations  of 
Constituent  Companies. — In  Berry  v.  Kansas  City,  Ft.  S.  &  M.  R.  Co. 
(Kan.,  May  5,  1894),  36  Pac.  Rep.  734,  it  was  held  that  where  one  or  more 
corporations  are  consolidated  into  a  new  corporation  with  a  new  name,  and 
the  old  corporations  go  entirely  out  of  existence,  if  no  arrangements  are 
made  respecting  the  property  and  liabilities  of  the  corporations  that  cease 
to  exist,  concerning  the  debts  and  obligations  of  such  corporations,  the  con- 
solidated or  new  corporation  will  be  answerable  for  the  liabilities  of  its 
constituent  c(»mpanies.  In  such  a  case  the  new  corporation  succeeds  to  all 
the  property  of  the  old  corporations,  and  the  debts  of  the  old  corporations 
become  by  implication  the  obligations  of  the  new  corporation.  The  court 
said:  *^  All  of  the  authorities  seem  to  agree  that,  *  unless  the  statute  or  ar- 
ticles of  consolidation  make  express  provision  therefor,  the  new  corpora- 
tion assumes  all  the  liabilities  of  the  old  ones,  at  least  in  equity,  to  the  ex- 
tent of  the  property  received  by  it  from  the  old  corporation.'  3  Woods, 
Ry.  Law,  §  486;  Brum  v.  Insurance  Co..  16  Fed.  Rep.  140;  Railway  Co.  ©. 
Ham,  114  U.  8.  587,  26  Am.  &  Eng.  R.  Cas.  66.  The  foundation  of  the  lia- 
bility Oa  a  consolidated  corporation  may  rest  on  a  statute  or  on  an  agrree- 
ment,  either  expressed  or  implied.    If  the  statute  does  not  provide  that 


684  NATLOB  «.  DODGE  CITY,  ETC.,    B.  CO.        [VOL.  61 

the  new  company  shall  assume  the  debts  and  liabilities  of  the  constituent 
companies,  and  there  is  no  express  agreement  respecting  the  same,  the  debts 
of  the  original  companies  follow  as  an  incident  of  the  consolidation,  and 
become  bj  implication  the  obligations  of  the  new  corporation.  Railroad 
Co.  V.  Powell,  40  Ind.  87;  Railroad  Co.  «.  Hendricks,  41  Ind.  48;  Railway 
Co.  0.  Boney,  117  Ind.  501,  89  Am.  &  Eng.  R.  Cas.  168;  Railroad  Co.  v, 
Shirlev,  54  Tex.  125,  4  Am.  &  Eng.  U.  Cas.  448." 

Reorganization  of  Railroad  Company — Right  of  Ueceiver  to  Aid  in  Scheme, 
— In  Clarke  «.  Central  ii.  &  B.  Co. ;  Central  R.  &  B.  Co.  o.  Farmers*  Loan 
&  Trust  Co. ;  and  Brown  v.  Same  (U.  8.  Cir.  Ct.,  E.  D.  Ga.,  S.  D.,  June  80^ 
1898),  66  Fed.  Rep.  16,  it  was  held  that  there  is  no  impropriety  in  a  re- 
ceiver advising,  aiding,  and  encouraging  a  reorganization  scheme  which 
offers  the  prospect  of  securing  the  largest  measure  of  protection  to  the  affairs 
and  interests  connected  with  or  concerned  in  the  property  and  assets  in  the 
custody  of  the  court,  and  in  the  possession  of  such  receiver  for  administra- 
tion and  distribution.  The  court  said :  **  What  the  court  intended  to  say  at 
Atlanta,  and  what  it  means  to  say  here  and  now,  is  that  its  receiver,  as  an 
officer  of  the  court,  should  not  become  a  partisan  in  favor  of  any  particular 
interests  or  classes;  that  he  should  not  so  administer  his  trust  as  to  represent 
and  promote,  either  in  his  dealings  with  the  property  or  in  schemes  of  reor- 
ganization, one  interest  at  the  expense  or  to  the  prejudice  of  other  interests 
equally  entitled  to  the  consideration  and  protection  of  the  court  and  its  of- 
ficers; that  it  was  the  duty  of  the  receiver,  as  it  was  the  duty  of  the  court,  to 
act  impartially  as  between  all  interests.  While  this  is  his  duty,  it  is  right  and 
proper,  and  the  circuit  justice  has  instructed  the  receiver  (as  he  wishes  the 
counsel  to  know),  that  he  may  with  propriety  and  in  the  line  of  his  duty 
endeavor  to  bring  together  the  various  conflicting  interests  here  involved 
on  some  equitable  basis  or  plan  that  will  protect  the  properties  and  assets 
of  the  Central  Railroad  from  wreck  and  ruin,  and,  as  far  as  possible,  save 
the  debenture  holders,  general  creditors,  and  stockholders  from  loss,  or  re- 
duce their  loss  to  the  lowest  minimum;  that  he  could  by  advice  and  sug- 
gestions aid  and  encourage  a  reorganization  scheme  or  schemes  which 
would  bring  together  the  interests  represented  by  the  Farmers*  Loan  & 
Trust  Company,  the  Central  Trust  Company,  the  Terminal  Company,  Hol- 
lins  &  Co.,  Drezel,  Morgan  &  Co.,  the  Southwestern  Railroad  Company, 
the  Augusta  &  Savannah  Railroad  Company,  and  any  and  all  other  inter- 
ested parties,  including  the  Central  Railroad,  and  hold  out  the  prospect  of 
affording  the  largest  measure  of  security  and  protection  to  all  concerned, 
and  according  to  their  respective  rights,  but  that  in  doing  this  his  action 
or  actions  should  be  impartial  as  between  all  interests." 

Duty  of  Court  and  Receiter  not  to  Coerce  or  Control  Action  of  Per$on»  Inter- 
ettetL— In  Piatt  «.  Philadelphia  &  R.  R.  Co.  (U.  S.  Cir.  Ct.,  E.  D.  Pa.,  Oct. 
20,  1894),  65  Fed.  Rep.  872,  it  was  held  that  tlie  question  of  the  wisdom  and 
expediency  of  adopting  a  scheme  of  reorganization  by  persons  interested  in 
railway  pro{)erty  is  for  tlieir  solution  and  determination,  and  that  no  at- 
tempt should  be  made  either  by  the  court  or  by  its  receivers  to  coerce 
their  judgment  or  control  their  action. 

In  this  case  the  court  approved  the  petition  of  the  receivers  for  authority 
to  enter  into  an  agreement  for  the  partial  readjustment  of  the  affairs  of  a 
railroad  company  and  an  iron  company,  it  appearing  that  the  proposed  ac- 
tion of  the  receivers  would  impose  no  constraint  upon  the  persons  inter- 
ested, but  would  leave  those  who  had  the  right  to  accept  or  reject  the  plan 
referred  to  wholly  free  to  do  the  one  or  the  other  as  they  might  see  £X 
The  court  said :  **  The  question  of  the  wisdom  and  expediency  of  adopting 
any  such  scheme  is  for  solution  and  determination  by  the  persons  inter- 
ested, and  no  attempt  to  coerce  their  judgment  or  control  their  action 
should  be  made,  either  by  the  court  or  the  receivers.    But  nothing  of  that 
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sort  is  InTolYed  in  the  authority  now  asked  and  given.  It  imposes  no  con- 
straint, but  leaves  those  who  have  the  right  to  accept  or  to  reject  the  plan 
referred  to,  wholly  free  to  do  the  one  or  the  other,  as  they  may  see  fit.  It 
sanctions  the  raising  of  money  by  rightful  means,  upon  reasonable  terms, 
and  for  proper  objects;  and  it  is  not  a  valid  ground  of  objection  to  it  that 
it  also  renders  feasible,  in  case  of  its  due  acceptance,  the  only  reorganiza- 
tion project  which  is  known  to  exist.  The  receivers  should  not  enlist,  on 
either  side,  in  conflicts  among  those  interested  in  the  property  they  have  in 
charge,  but  the  neutrality  which  it  is  their  duty  to  observe  is  not  departed 
from  by  facilitating  any  plan  which  may  be  proposed  for  the  general  ben- 
efit, provided  that  to  all  alike,  and  with  regard  to  every  plan  advanced  in 
good  faith,  the  same  facilities  be  indifferently  accorded;  and  the  court, 
while  it  will  not  pass  upon  the  comparative  merits  of  rival  schemes  of  re- 
organization, will  regard  with  satisfaction  any  and  every  legitimate  effort 
to  terminate  this  receivership.  It  has  now  continued  for  nearly  two  years, 
and  it  will  not  be  allowed  to  continue  indefinitely.  The  appointment  of 
receivers  is  an  extraordinary  remedy,  and  should  be  a  temporary  one.  It  is 
a  beneficent  one  in  many  cases,  but  any  unnecessary  and  futile  protraction 
of  the  period  of  legal  custody  is,  in  any  case,  a  grave  abuse  and  a  great 
evil.  This  is  not  said  with  reference  to  any  particular  plan  of  reorganiza- 
tion, but  because  I  deem  the  present  occasion  a  proper  one  for  making  it 
distinctly  understood  that  if  the  parties  in  interest  do  not,  within  a  rea- 
sonable time,  devise  some  means  for  endine  this  receivership,  the  court 
will  seriously- consider  whether  it  should  not  t>e  dissolved." 

Autharination  hy  Court  of  Gommimon  to  Syndicate  advancing  Moneys  in 
FuHheranee  of  Readjustment  Scheme. — In  Piatt  o.  Philadelphia  &  R.  R.  Go. 
(U.  8.  Cir.  Ct.,  E.  D.  Pa.,  Oct.  20,  1894),  65  Fed.  Rep.  872,  the  court  con- 
sidered it  fair  to  allow  receivers  to  pay  out  of  the  railroad  property  in  its 
hands  2f  per  cent  commission  on  mOneys  to  be  advanced  by  a  syndicate 
for  the  purpose  of  carrying  out  a  scheme  of  readjustment,  provided  that 
the  scheme  should  become  effective,  it  appearing  that  the  money  so  to  be 
advanced  was  for  the  purchase  of  overdue  coupons  and  claims  for  inter- 
est. 

When  Mandamus  will'  Issue  to  Compel  Railroad  Company  to  Replace 
or  Repair  its  Tracki — In  State  ex  rd.  Little  v.  Dodge  City,  M.  &  T.  R. 
Co..  53  Khi).  329.  it  was  held,  that  where  a  railway  company,  owning  a 
shi>ri  hut;  «if  railroad  (»f  26  miles  only,  is  wholly  insolvent,  and  has  no  cars 
or  engines  with  which  to  operate  it,  and  no  funds  or  property  to  be  applied 
for  the  payment  of  the  expenses  of  the  company  or  the  road,  and  the  use 
of  the  road  has  been  abandoned  for  several  months,  and  the  road  cannot  be 
operated,  except  at  a  great  loss,  by  any  corporation  or  person,  not  taking 
into  account  the  repairs  of  the  road  and  the  taxes  thereon,  the  supreme 
court,  having  some  discretion  in  the  granting  of  a  writ  of  mandamus,  will 
not  compel,  by  a  peremptory  writ,  the  railway  company  to  replace  or  put 
into  re|)air  its  track,  a  part  of  which  has  been  torn  up,  as  such  an  order 
would  be  useless  or  futile,  and  of  no  public  benefit.  Citing  State  v.  Mis- 
souri Pao.  Ry.  Co.,  33  Kan.  176.  20  Am.  &  Eng.  R.  Cas.  46;  City  of  Pot- 
win  Place  V.  Topeka  Ry.  Co.,  51  Kan.  609,  56  Am.  &  Eng.  R.  Cas.  549; 
Union  Pac.  R.  Co.  «.  Hall,  91  U.  S.  343;  Rex  v.  Severn  &  W.R.  Co.,  2  Barn. 
&  Aid.  646;  Com.  v.  Fitchburg  R.  Co.,  12  Gray,  108;  Ohio  &  M.  R.  Co.  v. 
People,  120  III.  200.  30  Am.  &  Eng.  R.  Cas.  509;  People  v.  Albany  &  V. 
R.  Co..  24N.  Y.  261. 

Charter  Provisions  as  to  Voting  Stock  as  affected  by  Admission  of  Terri- 
tory which  granted  the  Charter  as  a  State,  Adoption  of  Constitutioni  and  Sub- 
sequent Legislation — Waiver  of  Charter  Rights. — In  Smith  v,  Atchison,  T. 
&  S.  F.  R.  Co.  (U.  S.  Cir.  Ct.  Dist.  Kan.,  1st  Div.,  Nov.  5,  1894),  64  Fed. 
Rep.  272,  it  appeared  that  the  charter  of  the  defendant  which  was  granted 
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in  1859,  by  a  special  act  of  the  territory  of  Kansas,  provided  that  each 
share  of  its  stock  should  be  entitled  to  one  vote ;  that  on  the  admission  of 
the  territory  as  a  state  its  constitution  contained  a  provision  that  all  laws 
and  parts  of  laws  in  force  in  the  territory  at  the  time  of  the  acceptance  of 
the  constitution,  not  inconsistent  therewith,  should  continue  and  remain  in 
force  until  their  expiration  or  repeal,  and  also  provided  that  the  legislature 
should  pass  no  special  act  conferring  corporate  powers,  that  corporations 
might  be  created  under  general  laws,  but  that  all  such  laws  should  be  sub- 
ject to  amendment  or  repeal,  and  continued  all  rights  arising  under  the 
territorial  government;  that  in  1876  an  act  was  pa^^ed,  which  was  subse- 
quently amended  (1881),  which  as  amended  provided  that  'Mn  all  elections 
for  directors  or  trustees  of  any  incorporated  company,  each  shareholder 
shHll  have  the  right  to  cast  as  many  votes  in  the  aggregate  as  shall  equal 
the  number  of  shares  so  held  by  him  or  her  in  said  company  multiplied  by 
the  number  of  directors  or  trustees  to  be  elected  at  such  election,  and  each 
(shareholder  may  cast  the  whole  number  of  votes  either  in  person  or  by 
proxy  for  one  candidate,  and  such  directors  or  managers  shall  not  be  elect- 
ed in  any  other  manner;"  and  it  was  held,  that  the  state  legislature  had  no 
authority  to  amend  the  charter  of  the  defendant  company  without  its  con« 
sent,  and  that  the  statute  of  1876  as  amended  had  no  application  to  its 
elections. 

It  was  also  held  that  the  right  to  amend  the  charter  was  not  reserved  to 
the  territory  by  an  act  passed  prior  to  the  granting  of  the  charter  which 
provided,  that  **The  charter  of  every  corporation  that  shall  hereafter  be 
granted  by  law,  shall  be  subject  to  alteration,  suspension,  or  repeal  by  any 
succeeding  legislature;  provided,  such  alteration,  suspension,  or  repeal,  shall 
in  nowise  conflict  with  any  right  vested  in  such  corporation  by  its  charter,  ** 
for  the  reason  that  the  rights  of  the  shareholders  to  each  cast  a  vote  was  a 
vested  right. 

It  was  further  held  that  the  act  of  1876  was  not  assented  to  or  accepted 
by  the  company  by  reason  of  its  acceptance  of  and  action  under  statutes 
conferring  certain  rights  on  railroad  corporations,  but  containing  no  pro- 
visions indicating  an  intention  to  abrogate  any  existent  rights  or  privileges. 
The  court  said:  **That  the  powers  and  privileges  given  by  corporate  char* 
ters  become  vested  rights  and  contract  obligations  has  been  decided  so 
often  that  it  is  no  longer  a  debatable  question.  Commencing  with  the 
Dartmouth  College  Case,  in  4  Wheat.  518,  there  is  a  uniform  line  of  decis- 
ions on  that  subject  down  to  the  |)resent  day.  Farrington  «.  Tennessee,  95 
U.  S.  685;  Edwards  v.  Kearney,  96  U.S.  595;  Hays  v.  Com.,  82  Pa.  St.  622; 
Slate  V.  Greer,  78  Mo.  188;  Pierce  tJ.  Com.,  104  Pa.  St.  150;  Wright  ©. 
Water  Co.,  67  Cal.  532,  13  Am.  &  Eng.  Corp.  Cas.  89;  Baker's  Appeal,  109 
Pa.  St.  461;  Railroad  Co.  «.  Duncan,  111  Pa.  St.  861,  29  Am.  &  Eng.  R. 
Cas.  354;  Com.  t>.  Philadelphia  &  E.  R.  Co.,  164  Pa.  St.  252. 

Construction  of  Pennsylvania  Act  of  1889  Relating  to  Companies  Incor- 
porated under  Unconstitutional  Acts,  and  to  Sireet-car  Companies — 
"  Under  Color"  Defined.— In  Berks  County  v.  Reading  City  Pass.  R.  Co. 
(Pa.,  March  25,  1895),  81  At).  Rep.  474,  it  was  held  that  the  act  of  1889, 
§  20,  which  declares  all  companies  theretofore  incorporated  under  certain 
unconstitutional  acts  and  street  passenger- rail  way  companies  '^heretofore 
existing  under  color  of  any  charter  or  letters-patent  of  the  commonwealth,^' 
upon  accepting  the  provisions  of  the  act  (of  1889)  shall  thereupon  become 
and  be  a  body  corporate,  ana  shall  be  entitled  to  and  have  possession  of  all 
the  privileges,  franchises,  powers  conferred  by  this  act  upon  corporations 
created  thereunder,  afforded  a  way  for  companies  organized  under  laws 
that  were  invalid,  to  secure  a  lawful  corporate  charter,  and  also  opened  the 
way  for  companies  legally  authorized  under  special  acts  to  come  in  under 
the  provisions  of  the  statute. 
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It  was  also  held  that  the  words  ''under  color''  as  used  in  the  act  were 
used  as  the  equivalent  of  under  authority  of. 

Masaschusetts  Statute  Requiring  Railroad  Company  to  Provide  and 
Operate  Ferry  by  Specified  Time — Effect  of  Extension  by  Commissioners  of 
Time  to  Comply  witii  Statute. — In  Browneil  v.  Board  of  Railroad  Commis- 
sioners  (Mass.,  March  2,  1895),  39  N.  E.  Kep.  1111,  it  was  held  that  under 
an  act  (1894,  ch.  892)  requiring  a  railroad  company  to  provide  and  operate 
a  ferry  between  certain  towns  on  and  after  a  certain  date,  and  that  the 
company  should  forfeit  a  designated  sum  per  day  for  each  day's  delay  in 
operating  such  ferry  after  the  date  fixed,  or  after  the  expiration  of  such 
further  time  as  the  railroad  commissioners  might  upon  hearing  prescribe, 
and  conferring  on  the  court  upon  a  petition  of  10  or  more  citizens  jurisdic- 
tion in  equity  to  enforce  tlie  provisions  of  the  act,  the  commissioners  had 
power  to  grant  further  time  to  the  company  to  comply  with  the  act  on 
a  petition  filed  by  it  after  the  designated  date,  but  could  not  grant  further 
time  so  as  to  relieve  the  company  from  the  penalties  without  likewise  reliev- 
ing it  from  the  obligation. 

It  further  appeared  that  the  company  requested  the  commissioners  to 
prescribe  such  time  for  delay  in  operating  the  ferry  as  might  appear  to  be 
reasonable,  and  an  order  was  made  designating  February  1,  1895,  as  the 
day  after  which,  instead  of  after  the  day  fixed  by  the  act,  the  penalties 
should  be  inflicted,  and  it  was  held  that  there  was  a  delay  granted  for  all 
purposes  up  to  February  1,  1895. 

Certified  Copy  of  Final  Certificate  of  Incorporation  of  Railroad  Company 
as  Proof  of  Incorporation — Alabama  Statute. — In  Willingham  v.  State  (Ala., 
Aug.  9,  1894),  16  So.  Rep.  116,  it  was  held  that  section  1578  of  the  Code 
which  requires  the  record  of  certificates  of  incorporation  by  the  secretary  of 
state,  and  section  2785,  which  provides  that  all  transcripts  of  books  or  papers 
required  by  law  to  be  kept  in  the  ofiScc  of  the  secretary  of  the  state  or  the 
office  of  the  auditor  when  certified  by  the  proper  custodian  thereof,  must 
be  received  in  evidence  in  all  courts,  make  a  certified  copy  of  the  final  cer> 
tificate  of  incorporation  of  a  railroad  company  admissible  for  the  purpose 
of  proving  such  incorporation. 

Construction  of  Act  of  Congress  of  July  2,  1864,  Relating  to  Tele- 
graphic  Arrangements  of  the  Pacific  Railway  Companies. — In  Union  Pacific 
R.  Co.  c.  United  States  (U.  S.  Cir.  Ct.  App.  8th  Oir.,  Jan.  29,  1894),  69 
Fed.  Rep.  818,  it  was  held  that  by  the  act  of  July  2,  1864,  providing  (in 
section  4)  that  **  the  several  railroad  companies  authorized  by  act  of  con- 
gress, July  one,  eighteen  hundred  and  sixty-two,  are  authorized  to  enter 
into  arrangements  with  the  United  States  Telegraph  Company  so  that  the 
line  of  telegraph  between  the  Missouri  River  and  San  Francisco  may  be 
made  upon  and  along  the  line  of  said  railroad  and  branches  as  fast  as  said 
roads  and  branches  are  built,  and  if  said  arrangements  be  entered  into,  and 
the  transfer  of  said  telegraph  line  be  made  in  accordance  therewith  to  the 
line  of  said  railroad  and  branches,  such  transfer  shall,  for  all  purposes  of 
the  act  referred  to,  be  held  and  considered  a  fulfilment  on  the  part  of  said 
railroad  companies  of  the  provision  of  the  act  in  regard  to  the  construction 
of  a  telegraph  line;  and,  in  case  of  disagreement,  said  telegraph  company 
are  authorized  to  remove  their  line  of  telegraph  along  and  upon  the  line  of 
railroad  therein  contemplated,  without  prejudice  to  the  rights  of  said  com. 
panics,"  congress  intended  that  the  privileges  in  question  should  be 
shared  by  any  corporation  which  became  lawfully  associated  with  the  Uni- 
ted States  Telegraph  Company  in  the  work  of  constructing  a  transcon- 
tinental line,  and  more  especially  that  the  privilege  should  inhere  in  a  cor- 
poration with  which  the  United  States  Telegraph  Company  beame  lawfully 
united  by  the  process  of  consolidation.  Tlie  court  said:  **  After  a  very  full 
consideration  of  the  question  it  was  held  by  Mr. Justice  Millbb,  as  far  back  as 
1880.  in  the  case  of  W.  U.  Tel.  Co.  v.  Union  Pac.  Ry.  Co.,  8  Fed.  Rep.  721, 727, 
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728,  that  the  contract  of  October  1,  1866,  embodies  sacb  an  '  arrangement ' 
aa  was  contemplated  and  authorized  by  the  fourth  section  of  the  act  of  July 
2,  1864,  above  quoted,  and  such  an  *  arrangement '  as,  if  carried  out,  would 
absolve  the  railway  company  with  which  it  was  made  from  the  obligation 
to  construct  and  operate  an  independent  line  of  telegraph.  The  court  said 
in  that  case  *  that  it  was  manifestly  the  design  of  the  act  of  1864  to  enable 
the  Uuited  States  Telegraph  Company  to  become  substituted,  by  a  proper 
arrangement  with  the  Pacitic  Railroad  Company  and  its  branches,  to  the 
right  to  build  a  telegraph  line  along  the  *  *  *  right  of  way  of  those  railroad 
companies,  and  thereby  to  relieve  thdse  companies  from  the  obligation  to 
build  and  operate  such  a  line.  It  furthermore  said,  in  substance,  that  the 
contract  of  1866  satisfied  all  the  requirements  of  the  act  of  July  2,  1864, 
notwithstanding  the  fact  that  it  prohibited  the  railway  company  from 
transmitting  commercial  messages.  In  that  case,  however,  the  evidence 
then  before  the  court  did  not  disclose  whether  the  Western  Union  Tele- 
graph Company  was  in  fact  the  legal  successor  of  the  United  States  Tele- 
graph Company,  and  that  the  point  was  left  undetermined,  with  the  state- 
ment, however,  that  the  contract  of  1866  was  clearly  valid  if  such  succes- 
sorship  was  thereafter  established." 

Bight  of  Union  Pacific  Railroad  Company  to  Contract  tnih  Telegraph  Com~ 
pany  for  Joint  Mainteuanee  of  Polee —  Validity  of  Agreement  Conferring  Exdu- 
eive  Hights  ao  far  ae  Hailroad  Company  Could  LegaUy  do  eo, — In  Union  Pacific 
R  Co.  V,  the  United  States  (U.  8.  Cir.  Ct.  App.  8th  Cir.,  Jan.  29.  1894),  59 
Fed.  Rep.  813,  it  was  held  that  the  Union  Pacific  Railroad  Company,  in  the 
discharge  of  its  obligation  to  maintain  a  telegraph  line,  was  not  precluded 
from  contracting  with  a  telegraph  company  for  the  joint  maintenance  of 
poles  upon  the  right  of  way  of  the  railroad  company  for  the  suspension  of 
wires,  by  anything  contained  in  the  acts  of  July  5,  1862,  and  July  2,  1864, 
where  the  railroad  company  maintained  its  own  telegraphic  ofiices  and 
operators  sufficient  to  fulfil  its  obligxtions  respecting  the  transmission  of 
commercial  messages  as  well  as  those  in  connection  with  its  own  business. 

It  was  also  held  that  the  agreement  with  the  telegrnph  company  was  not 
in  restraint  of  trade  and  against  public  policy  and  for  that  reason  illegal 
and  void,  because  binding  the  railroad  company  to  assure  to  the  telegraph 
company  an  exclusive  right  of  way  so  far  as  it  legally  could  do  so,  and  to 
refuse  aid  for  the  construction  of  other  lines  in  so  far  as  it  could  lawfully 
withhold  the  same. 

Act  of  Congress  of  Aug.  7, 1888,  Requiring  Pacific  Railway  Company  to 
Afford  Equal  Facilities  to  Telegraph  Companies — Method  of  E/^fordng 
Obligations. — In  Union  P^i  ific  R.  Co.  e.  United  States  (U.  S.  Ct.  App.  8th 
Cir..  Jan.  29,  1894),  69  Fed.  Rep.  813,  it  was  held  that  the  act  of  congress 
of  1888,  Aug.  7,  §  2,  which  requires  the  Pacific  Railway  Companies  to 
afford  equal  facilities  to  all  connecting  lines  of  telegraph  companies  imposes 
an  obligation  which  should  be  enforced  by  application  to  the  interstate- 
commerce  commission,  and  not  by  a  bill  in  equity. 

Construction  of  Portion  of  Ad  Relating  to  Enforcement. — In  Union  Pacific 
R.  Co.  tj.  United  States  (*U.  S.  Cir.  Ct.  App.  8th  Cir.  Jan.  29,  1894),  59 
Fed.  Rep.  813,  it  was  held  that  the  court  would  not  assume  that  congress 
intended  by  the  fourth  section  of  the  act  of  August  7, 1888,  which  provides 
*'  that  in  order  to  secure  and  preserve  to  the  United  States  the  full  value 
and  benefit  of  its  liens  upon  all  the  telegraph  lines  *  *  *  constructed  by  and 
lawfully  belonging  to  said  railroad  and  telegraph  companies  referred  to  in 
the  first  section  of  this  act  [being  those  mentioned  in  the  Pacific  Railroad 
acts]  and  to  have  the  same  possessed,  used,  and  operated,  in  conformity 
with  the  pro?isions  of  this  act  and  of  the  several  acts  to  which  this  act  is 
supplementary — it  is  *  *  ♦  made  the  duty  of  the  attorney rgeneral  ♦  *  ♦  by 
proper  proceedings,  to  prevent  any  unlawful  interference  with  the  rights 
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and  equities  of  the  United  States  *  't'  'i'  to  have  legally  ascertained  and  *  ** 
adjudicated  all  alleged  rights  of  all  persons  and  corporations  *  **  claiming 
*  *  *  any  control  or  interest  ♦  ♦  *  in  any  telegraph  lines  or  property,  or 
exclusive  rights  of  way  upon  the  lands  of  said  railroad  companies,  *  *  * 
and  to  have  all  contracts  and  provisions  of  contracts  set  aside,  *  *  *  which 
have  been  unlawfully  and  beyond  their  powers  entered  into  by  said  railroad 
or  telegraph  companies,  *  *  *,''^  to  authorize  matters  of  legal  and  equitable 
cognizance  to  be  mingled  indiscriminately  in  the  same  complaint,  and  that 
all  the  rights  and  duties  mentioned  in  said  act,  of  whatsoever  nature, 
should  be  enforced  in  a  single  suit,  to  be  instituted  by  the  attorney-general 
in  the  name  of  the  United  States.  The  court  said :  '*  Even  if  congress  has 
power  to  so  direct,  we  should  not  feel  authorized  to  say  that  it  has  done  so, 
without  a  positive  declaration  of  such  purpose,  which  we  do  not  find  in  the 
statute  now  in  question.  Some  of  the  duties  imposed  by  the  act  of  August 
7,  1888.  which  the  government  apparently  seeks  to  enforce  in  this  suit,  are 
evidently  of  such  a  nature  that  they  may  be  adequately  enforced  at  law. 
Among  these  may  be  mentioned  the  duty  enjoined  upon  the  Union  Pacific 
Railway  Company,  by  the  first  section  of  the  act,  of  operating  *  by  itself 
alone,  through  its  own  corporate  officers,  its  telegraph  lines.'  We  know  of 
no  reason  why  this  precise  duty  may  not,  and  should  not,  be  enforced  by 
mandamus,  if  it  has  in  fact  been  violated.  U.  S.  «.  Union  Pac.  R.  Co.,  98 
U.  S.  569,  609;  Attorney-general  v,  Utica  Ins.  Co.,  2  Johns.  Ch.  871.'' 


State  ex  rd.  Cbossland 

V. 


Omaha  and  Counoil  Bluffs  Bailway  &  Bridge  Co.  of 

Iowa  et  al, 

{Lnoa  Supreme  Courts  October  2,  1894.) 

Forfeiture  of  Charter  by  Court  in  Absence  of  Violation  of  Charter.— In 
the  absence  of  provisions  in  a  charter  as  to  what  violations  thereof  shall 
amount  to  a  forfeiture,  the  court  is  vested  with  discretion,  and  may  refuse 
a  judgment  of  ouster  if,  in  its  opinion,  the  interests  of  the  public  do  not 
require  such  a  judgment. 

Same— Continuation  of  Corporate  Existence  to  Subserve  Public  Inter- 
ests.—.Where  the  public  interests  demand  that  the  corporate  existence  of  a 
street  railway  and  bridge  company  connecting  two  cities  shall  not  be  for- 
feited, its  corporate  existence  should  be  continued,  to  the  end  that  it  may 
respond  to  its  obligations  to  the  city,  to  individuals,  and  to  the  general 
public. 

Same— What  Facts  will  Warrant  a  Forfeiture  of  Charter.— To  warrant 
a  judgment  forfeiting  a  charter,  there  must  have  been  such  a  wilful  or 
improper  act  or  such  neglect  as  will  work  or  threaten  a  substantial  injury 
to  the  public. 

Same— Lease  of  Corporate  Property  to  Save  Question  as  to  Validity  of 
Act  of  Congress— Intent  to  Defraud  Public— A  railway  and  bridge  com- 
pany was  organized  under  the  laws  of  one  state  for  the  purpose  of  con- 
structing and  maintaining  a  bridge  across  a  river  between  it  and  the 
adjoining  state,  so  as  to  connect  two  cities.    The  terminal  city  in  the  state 
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wherein  the  company  was  organized  empowered  the  corporation  to  lay 
tracks  within  the  municipality  upon  payment  of  the  cost  of  paving  be- 
tween the  tracks.  Subsequently,  by  act  of  congress  (March  8,  1887),  the 
maintenance  of  the  bridge  was  authorized,  and  the  corporation  operating  it 
was  designated  by  the  corporate  name  of  such  company;  but  the  act  stated 
that  such  company  was  an  organization  of  both  states.  Thereafter  a  cor]x>- 
ration  was  formed  in  the  adjoining  state,  under  the  same  name  and  practi- 
cally controlled  by  the  same  parties,  for  the  evident  purpose  of  settling 
Hny  question  as  to  the  validity  of  the  act  of  congress,  to  which  the  first- 
iiit^iiiioned  corporation  leased  and  transferred  its  interests,  and  after  such 
lease  and  transfer  ceased  to  have  any  active  existence.  Held,  that  there 
>vas  no  such  evidence  of  an  intent  to  defraud  the  public  as  would  warrant 
the  forfeiture  of  the  charter  of  the  lessor  company,  because  of  the  refusal  of 
the  lessee  company  to  pay  for  the  paving,  as  provided  in  the  ordinance 
authorizing  the  occupation  of  the  street  by  the  lessor  company. 

Failure  of  Foreign  Corporation  to  Conform  to  Statutory  Requirements 
as  to  Doing  Business— Allowing  Opportunity  to  Qualify.— Although  a  for- 
eign street  railway  and  bridge  company  may  have  been  guilty  of  illegally 
holding  and  exercising  franchises  and  privileges  without  first  having  ob- 
tained permission  so  to  do,  yet  if  the  failure  to  secure  such  permission  was 
without  wrongful  intent,  and  the  public  interests  will  not  be  served  by  an 
unqualified  exclusion  of  such  corporation  from  the  exercise  of  the  fran- 
chises and  privileges  in  the  future,  the  court  will  not  unconditionally  oust 
such  company,  but  will  render  a  judgment  of  ouster,  to  become  operative 
in  the  future  unless  the  company  shall,  prior  to  the  time  when  such  judg- 
ment is  to  become  effective,  qualify  itself  to  exercise  its  corporate  func- 
tions by  compliance  with  the  statutory  requirements. 

Appeal  from  Council  Bluffs  superior  court. 

This  is  a  civil  action  by  ordinary  proceeding  under  chapter 
6,  tit.  20,  of  the  Code,  wherein  the  plaintiff  asks,  for  reasons 
alleged,  that  the  charter  and  franchise  of  the  Iowa  corpora- 
tion  "  be  ordered  and  adjudged  forfeited,  ana  the 
*****  ■  same  be  cancelled  and  the  said  corporation  dis- 
solved, and  that  the  defendant  the  Nebraska  corporation,  as 
well  as  the  defendant  the  Iowa  corporation,  be  required  to 
show  cause,  if  there  be  any,  why  such  order  and  judgment 
should  not  pass ; "  that  all  the  rights  and  privileges  conferred 
on  said  Iowa  corporation  by  its  corporate  organization,  and 
by  virtue  of  a  certain  ordinance  of  the  city  of  Council  Bluffs 
passed  in  1886,  and  all  rights  or  privileges  claimed  by  defend- 
ants, or  either  of  them,  under  or  bv  virtue  of  said  corporate 
existence  and  franchises,  and  all  rights  and  privileges  claimed 
to  be  held  by  said  Nebraska  corporation  by  virtue  of  its  pur- 
chase of  the  stock  and  lease  of  the  property  of  the  Council 
Bluffs  Street-Railway  Company,  or  by  virtue  of  said  ordi- 
nance of  1886,  be  forfeited  and  cancelled  and  annulled ;  and 
that  defendants  be  prohibited  from  the  exercise  of  any  of  said 
rights,  privileges,  or  franchises. 

Defendants  answered,  admitting  their  corporate  organiza- 
tion, as  alleged,  and  the  execution  of  the  contract  set  out  as 
^^Ex.  A,"  and  denying  every  other  allegation  in  the  petition. 
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The  case  was  tried  to  the  conrt,  and  judgment  entered 
against  the  defendants  substantially  as  prayed,  and  trustees 
appointed,  to  all  of  which  defendants  excepted,  and  from 
which  they  appeal,  assigning  as  error  the  entering  of  said 
judgment. 

Other  errors  are  assigned  upon  the  admission  and  exclusion 
of  evidence,  but  as  they  are  not  argued  they  will  not  be  con- 
sidered. 

JFright  &  JBaldtvin,  for  appellants. 

Harl  db  McCabe  and  Spencer  Smithy  for  appellee. 

Given,  J. — 1.  In  1868  the  city  of  Council  Bluffs  granted  to 
the  Council  Bluffs  Street-Eailway  Company  the  right  to  con- 
struct  and   operate   a   street    railway   on   certain 
streets,  and   requiring  it  to  construct  additional  gutemeat. 
lines  to  any  depot  or  ferry  thereafter  opened  in 
the  city.     Said  company  constructed  and  operated  a  single- 
track  horse  railway  on  various  streets  until  1888. 

October  20,  1886,  the  defendant  the  Iowa  corporation  was 
duly  organized  under  the  laws  of  this  state,  its  second  article 
being  as  follows  :  "  The  general  nature  of  the  business  to  be 
transacted  by  this  corporation  shall  be  to  construct,  operate, 
and  maintain  a  bridge  across  the  Missouri  river  at  and  oppo- 
site the  cities  of  Omaha,  Nebraska,  and  Council  Bluffs,  Iowa, 
and  also  a  steam,  electric,  motor,  horse,  elevated,  cable,  or 
other  line  of  railway,  and  a  public  way  across  said  bridge, 
and  within  the  counties  of  Douglas,  Nebraska,  and  Potta- 
wattamie, Iowa,  with  the  termini  thereof  in  the  said  cities  of 
Omaha  and  Council  Bluffs.  This  corporation  shall  have  and 
possess  all  the  powers  given  it  by  law,  and  such  as  are  usu- 
ally incident  to  corporations  of  this  character ;  and  among 
which  is  the  power  to  make  contracts,  acquire  and  transfer  all 
kinds  of  property  necessary  to  the  transacting  of  its  business, 
and  including  the  right  and  power  to  borrow  money  on  notes, 
bonds,  and  mortgages,  and  to  secure  the  payment  of  the  same 
by  pledging  all  or  any  portion  of  its  property  and  its  income 
for  such  purpose,  provided  that  the  indebtedness  of  the  com- 
pany shall  at  no  time  exceed  the  capital  stock  paid  in.*' 

October  29,  1886,  an  ordinance  of  the  city  of  Council  Bluffs 
was  approved,  providing  "that  consent,  permission,  and  au- 
thority is  hereby  given  and  granted  to  and  vested  in  the 
Omaha  &  Council  Bluffs  Railway  and  Bridge  Company,  and 
its  successors  and  assigns,  to  construct,  equip,  maintain,  and 
operate,  for  the  term  of  twenty-five  years,  upon  the  conditions 
hereinafter  found,  a  single  or  double  track  street  railway,"  etc. 

Among  the  conditions  thereinafter  found  are  the  following : 
"  The  tracks  of  said  company  shall  be  laid  so  as  to  conform  to 

61  A.  &  E.  R.  Cas.— 41 
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the  established  grade  of  any  street  on  which  the  road  may  be 
built,  wherever  the  city  has  or  hereafter  may  establish  snch 
j^rade.  Where  the  streets  are  not  graded  said  company  may 
lay  its  tracks  so  as  to  conform  to  the  surface  of  snch  streets, 
but  that  said  company  shall  grade  its  road  bed  and  conform 
to  the  establishea  grade  of  all  streets  at  its  own  expense, 
where  it  is  authorized  to  lay  down  tracks  under  this  ordi- 
nance, whenever  the  city  shall  establish  the  grade  of  such  or 
any  part  thereof.  In  case  the  city  shall  at  any  time  pave  any 
street  along  which  said  railway  may  run,  said  company  shall 
at  its  9wn  expense  at  the  same  time,  with  the  same  material, 
pave  the  space  between  the  rails  of  its  track  and  one  foot  out- 
side of  the  rails,  so  that  it  shall  substantially  correspond  with 
the  paving  of  the  street  outside  of  the  rails  and  track.  Where 
tracks  are  laid  upon  a  street  already  paved,  the  company 
shall  pay  the  property  owners  abutting  for  the  paving  be- 
tween the  rails  and  one  foot  outside  thereof.  Ana  in  laying 
its  tracks  said  company  shall  restore  said  streets,  whether 
paved  or  not,  to  as  good  condition  as  before  the  laying  down 
of  its  tracks  thereon;  and  shall  conform  to  all  grades  and 
keep  waterways  and  culverts  in  good  repair  at  its  own  ex- 
pense for  the  passage  of  water  along  or  across  its  tracks." 

October  30,  1886,  said  ordinance  was  accepted  by  said  Iowa 
corporation. 

On  November  2, 1886,  the  voters  of  the  city  of  Council  Bluffs 
voted  a  tax  of  12  mills  for  the  purpose  of  aiding  said  Iowa 
corporation  "  in  the  construction  of  a  highway  bridge  over 
the  Missouri  river  at  a  point  commencing  at  the  foot  of  Broad- 
way street  or  within  300  feet  thereof,  on  either  side,  in  the  city 
of  Council  Bluffs,  Iowa,  at  and  opposite  the  same  in  Iowa  and 
terminating  opposite  the  City  of  Omaha,  Nebraska." 

March  3,  1887,  an  act  of  congress  was  approved,  providing 
that  "  the  Omaha  &  Council  Bluffs  Railway  &  Bridge  Com- 
pany, an  incorporation  organized  under  the  laws  of  the  states 
of  Nebraska  and  Iowa,  its  successors  or  assigns,  is  hereby  au- 
thorized to  construct  and  maintain  a  bridge  across  the  Mis- 
souri river  at  the  point  between  the  cities  of  Omaha,  Ne- 
braska and  Council  Bluffs,  Iowa,  and  at  least  one  third  of  a 
mile  from  any  other  bridge,  as  shall  best  promote  the  public 
convenience  and  welfare." 

April  1,  1887,  the  Nebraska  corporation  completed  its  or- 
ganization by  executing  and  filing  articles  in  Nebraska  as 
required  by  the  laws  of  that  state,  under  the  name  of  the 
Omaha  &  Council  Bluffs  Railway  &  Bridge  Company,  the 
purpose  being  as  follows :  "  The  general  nature  of  the  busi- 
ness to  be  transacted  by  the  corporation  shall  be,  in  connec- 
tion with  the  Omaha  &  Council  Bluffs  Railway  &  Bridge  Com- 
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])aiiy  of  Iowa  (a  corporation  organized  and  existing  under  the 
aws  of  tlie  state  of  Iowa),  to  construct  and  operate  and  main- 
tain a  bridge  across  the  Missouri  river  at  and  opposite  the 
cities  of  Omaha,  Nebraska,  and  Council  Bluffs,  Iowa,  and  also 
a  steam,  electric,  motor,  horse,  and  elevated,  cable,  or  other 
line  of  railway,  and  a  public  way  across  said  bridge,  and 
within  the  counties  of  Douglas,  Nebraska,  and  Pottawattamie, 
Iowa,  with  the  termini  thereof  in  the  said  cities  of  Omaha  and 
Council  Bluffs." 

May  14,  1887,  the  Iowa  corporation  and  the  Nebraska  cor- 
poration entered  into  a  contract  in  writing  by  which  the  Iowa 
corporation  "  hereby  sells,  assigns,  transfers,  and  sets  over  " 
to  tne  Nebraska  corporation  "  said  tax  voted  by  the  voters  of 
Council  Bluffs."  Said  Iowa  corporation  also  "  hereby  lets, 
leases,  grants,  and  gives  "  to  said  Nebraska  corporation  "  for 
the  term  of  ninety-nine  years,  *  *  *  all  the  said  party  of  the 
first  part's  right  to  iuterest  ^nd  {property  "  under  said  ordi- 
nance  of  October  29,  1886,  and  said  act  of  congress,  in  con- 
sideration whereof  the  Nebraska  corporation  "  hereby  under- 
takes and  agrees  to  give,  in  full  consideration  thereof,  to  the 
said  party  of  the  first  part,  for  the  benefit  of  its  stockholders, 
one  half  of  all  the  shares  of  the  full  paid-up  capital  stock  of 
the  said  Omaha  &  Council  Bluffs  Bailway  &  Bridge  Company 
of  Omaha,  Nebraska." 

October  1,  1888,  the  Nebraska  corporation  leased  from  the 
Council  Bluffs  Street-railway  Company,  for  a  consideration 
and  upon  conditions  that  need  not  be  stated,  for  the  term  of 
25  years,  its  entire  system  and  property  of  every  kind.  After 
the  transfer  by  the  Iowa  corporation  to  it,  the  Nebraska 
corporation  constructed  a  bridge  across  the  Missouri  river, 
and  a  double-track  electric  motor  line  connecting  the  two 
cities,  to  the  business  centre  of  each,  and  three  branch  lines 
in  Council  Bluffs.  A  power-house  was  erected  and  equipped 
in  Council  Bluffs,  and  necessary  rolling-stock  provided.  This 
work  was  completed  in  December,  1888,  since  which  time  the 
Nebraska  corporation  has  managed  and  operated  said  bridge 
and  railway  without  having  qualified  itself  to  do  so  as  required 
by  chapter  76,  Acts  21st  Gen.  Assem. 

The  Nebraska  corporation  received  the  tax  voted  by  Coun- 
cil Bluffs  to  aid  in  the  construction  of  the  bridge,  and  in  July, 
1887,  executed  a  mortgage  upon  its  property  and  franchises 
then  held  or  thereafter  to  be  acquired,  to  secure  its  bonds 
for  $500,000,  the  proceeds  of  which,  and  of  said  tax  levy, 
were  paid  on  the  construction  of  the  work. 

It  IS  not  questioned  but  that  the  railway  and  bridge  were 
properly  constructed  and  equipped,  and  have  since  been 
properly  managed  and  operated.     The  complaint  is  that  sec- 
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tion  3  (copied  above)  of  said  ordinance  of  1886  was  not  com- 
plied with,  in  the  following  particulars :  That  the  line  on 
Avenue  A,  Council  Blufifs,  was  laid  on  an  embankment  formed 
of  earth,  taken  from  the  sides  of  the  streets,  whereby  the 
street  was  rendered  impassable,  and  was  allowed  to  so  remain 
for  over  two  years,  when  the  city  filled  the  excavations  ;  that, 
in  laying  tracks  in  streets  where  no  grade  had  been  established, 
the  tracks  were  not  laid  to  conform  to  the  surface  of  the 
ground ;  that  tracks  were  laid  upon  streets  previously  paved, 
"  but  no  attempt  was  made  to  pay  for  the  paving  used,  to 
abutting  property  owners." 

The  evidence  shows  that  stock  of  the  Nebraska  corporation 
was  delivered  to  the  Iowa  corporation  as  agreed,  and  that  the 
Iowa  corporation  has  not  since  held  regular  meetings,  or 
transacted  any  business. 

It  also  shows  :  That  an  action  was  brought  by  the  relator 
and  others,  for  themselves  and  assignees  of  the  claim  of  others, 
against  the  Nebraska  corporation  to  recover  $5075.46  due  for 
paving  in  front  of  their  properties  laid  previous  to  the  con- 
struction of  the  tracks. 

The  defendant  answered,  setting  up  the  leases  to  it  from 
the  Iowa  corporation  and  from  said  street-railway  company, 
and  denying  liability  to  the  plaintiffs.  That  the  city  of  Coun- 
cil Bluflte  brought  a  like  action  to  recover  $5431.13  for  money 
paid  for  paving  intersections  which  were  paved  prior  to  the 
laying  of  defendant's  tracks  at  such  intersections ;  also,  to 
recover  for  filling  the  excavations  on  Avenue  A. 

Defendant  answered,  denying  that  there  was  any  statute  en- 
titling plaintiff  to  recover  for  the  previous  paving  of  intersec- 
tions, and  denying  that  it  had  anything  to  do  with  laying  the 
track  referred  to,  and  alleging  that  it  was  laid  by  said  street- 
railway  company. 

Such  are,  in  substance,  the  material  facts  upon  which  we 
are  to  determine  whether  the  lower  court  erred  in  rendering 
the  judgment  that  it  did. 

2.  Subdivision  4  of  section  3345  of  the  Code  authorizes  ac- 
tions like  this  "  against  any  corporation  doing  or  omitting 
acts  which  amount  to  a  forfeiture  of  their  rights  and  privileges 
Forffiton  by  as  a  Corporation,  or  exercising  powers  not  conferred 
coort.  by  law.      Section  3356  provides  "if  a  corporation 

be  found  to  have  violated  the  law  by  which  it  holds  its  exist- 
ence, or  in  any  manner  to  have  done  acts  which  amount  to  a 
surrender  or  forfeiture  of  its  privileges,  judgment  shall  be 
rendered  that  such  defendant  be  ousted  and  altogether  ex- 
cluded from  such  *  *  *  franchise  or  privileges." 

Our  first  inquirv  is  whether  the  Iowa  corporation  had  done 
or  omitted  acts  wnich  amount  to  a  forfeiture  of  its  rights  and 
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privileges  as  a  corporation,  or  exercised  powers  not  conferred 
by  law,  or,  in  the  language  of  section  3356,  whether  it  has 
"  violated  the  law  by  which  it  holds  its  existence,  or  in  any 
manner  to  have  done  acts  which  amount  to  a  surrender  or 
forfeiture  of  its  privileges/' 

As  the  statute  does  not  define  what  acts,  omissions,  or  viola- 
tions of  law  will  amount  to  a  surrender  or  forfeiture  of  cor- 
J)orate  existence  or  privileges,  we  must  refer  to  the  common 
aw  to  determine  that  matter. 

All  corporations  derive  their  right  to  exist  and  act  as 
such  from  the  state,  and  all  public  and  quasi-public  corpora- 
tions in  addition  thereto  are  vested  by  the  state  with  certain 
special  privileges  wherein  the  general  public  are  interested. 
In  refcurn  the  corporation  becomes  bound  to  perform  towards 
the  public  all  the  conditions  upon  which  its  right  to  exist  and 
its  special  privileges  are  granted.  For  a  concise  statement  of 
the  distinction  in  the  several  classes  of  corporations,  see  Ditch 
Co.  V.  Zellerbach,  37  Cal.  543. 

This  corporation  being  organized  under  the  general  laws  of 
the  state,  they,  with  its  articles  of  incorporation,  "  create  the 
same  relation  between  the  state  and  the  corporation  which 
would  exist  if  the  general  laws  applicable  to  the  corporation, 
and  the  articles  of  incorporation  were  embodied  in  a  special 
act  of  the  legislature  creating  the  corporation,^  and  defining 
its  general  powers."  State  v.  Central  Iowa  By.  Co.,  71  Iowa 
415. 

A  failure  to  substantiallj  comply  with  the  express  provisions 
or  conditions  of  the  articles  and  of  the  general  laws,  or  a 
wilful  misuse  or  nonuse  in  regard  to  matters  which  go  to  the 
essence  of  the  contract  between  the  corporation  and  the  state, 
are  acts  and  omissions  which  amount  to  a  forfeiture  Aug.  & 
A.  Corp.  §  774 ;  Boone,  Corp.  §  203 ;  Mor.  Priv.  Corp.  1014 ; 
Tayl.  Corp.  §  457;  Wat.  Corp.  §  427;  Insurance  Co.  v. 
Needles,  113  U.  S.  574,  8  Am.  &  Eng.  Corp.  Cas.  295  ;  State 
V.  Minnesota  Cent.  By.  Co.,  36  Minn.  246,  29  Am.  &  Eng.  B. 
Cas.  404 ;  State  v.  Council  Bluffs  &  N.  Ferry  Co.,  11  Neb.  354 ; 
State  V.  Farmers'  College,  32  Ohio  St.  487. 

Courts  act  with  extreme  caution  in  proceedings  like  this, 
and  forfeitures  will  not  be  declared,  except  under  the  express 
provisions  of  the  charter,  or  for  a  plain  misuse  or  nonuse  of 
powers,  by  which  the  corporation  falls  to  fulfil  the  design 
and  purpose  of  its  organization.  State  v.  Farmers'  College, 
supra ;  State  v.  Commercial  Bank,  10  Ohio  535 ;  Harris  v. 
Bailroad  Co.  51  Miss.  602 ;  Chicago  City  By.  Co.  v.  People, 
73  III.  541 ;  State  v,  Beal-estate  Bank,  5  Aj*k.  595 ;  State  v. 
Societe  Bepublicaine,  9  Mo.  App.  114. 

It  is  only  such  acts  or  omissions  as  concern  matters  which 
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aro  of  the  essence  of  the  contract  between  the  state  and  the 
corporation,  or,  in  other  words,  in  which  the  public  have  an 
interest,  that  are  causes  of  forfeiture.  Commercial  Bank  v. 
State,  6  Smedes  &  M.  699 ;  Attorney-General  v.  Petersburg  & 
R.  Ry.  Co.,  6  Ired.  456 ;  Harris  v,  Bailroad  Co.,  51  Miss.  602 ; 
State  V,  Council  Bluffs  &  N.  Ferry  Co.,  supra;  Thompson  v. 
People,  23  Wend.  538;  State  v.  Beal-estate  Bank,  supra; 
State  V,  Minnesota  Cent.  By.  Co.,  supra,  A  substantial  per- 
formance of  conditions  is  all  that  is  required.  People  v, 
Kingston  &  M.  Turnpike-road  Co.,  23  Wend.  193;  People  v. 
Fishkill  &  B.  Plank-road  Co.,  27  Barb.  455 ;  People  v.  Will- 
iamsburg Turnpike  &  Bridge  Co.,  47  N.  T.  5S6 ;  Commercial 
Bank  v.  State,  supra ;  State  v.  Wood,  84  Mo.  378 ;  State  v. 
Farmers'  College,  supra;  Chicago  City  By.  Co.  v.  People,  73 
111.  541 ;  Harris  v.  Bailroad  Co.,  supra. 

In  Commercial  Bank  i;.  State  it  is  said  :  "  The  law  requires 
but  a  substantial  compliance  with  conditions,  and  it  is  not 
rigid  in  enforcing  forfeitures ;  yet,  if  the  utility  of  the  corpo- 
ration be  lessened,  or  if  an  injury  result  to  the  public  by  an 
act  which  it  is  not  authorized  to  do,  it  is  a  forfeiture."  A 
failure  to  perform  obligations  to  individuals  or  to  other  cor- 
porations is  not  ground  of  forfeiture,  for  the  state  does  not 
concern  itself  with  the  quarrels  of  private  litigants.  1  Beach, 
Priv.  Corp.  §  8. 

3.  By  the  contract  with  the  Nebraska  corporation  the  Iowa 
LaaMMd  Corporation  transferred  to  it,  aosolutely,  all  its 
iinBifer  to  rights  to  the  tax  voted  in  aid  of  the  construction 
foniffB  «orpo-  of  the  bridge,  and  leased  to  it  all  its  rights  and 
ration.  privileges  under  the  act  of  congress  and  said  or- 

dinance of  1886  for  the  period  of  99  years.  In  return 
for  this  the  Nebraska  corporation  delivered  one-half  of  the 
shares  of  its  paid-up  capital  stock  to  the  Iowa  corporation,  for 
the  benefit  of  its  shareholders,  to  whom  the  same  were  dis- 
tributed. 

Under  authority  of  this  contract  the  Nebraska  corporation 
constructed  the  railway  and  bridge  in  all  respects  as  required 
by  said  act  of  congress  and  said  ordinance  of  1886,  except 
that  in  laying  the  tracks  in  streets  where  no  grade  had  been 
established  the  tracks  were  not  laid  to  conform  to  the  surface 
of  the  ground,  and  it  did  not  restore  streets  in  which  tracks 
were  laid  to  as  good  condition  as  before  laying  the  same,  or 
pay  to  abutting  owners  for  paving  previously  laid.  Under 
this  contract  the  Nebraska  corporation  has  operated  this  rail- 
way and  bridge  in  all  respects,  as  far  as  alleged  or  appears, 
with  due  regard  to  the  public  interests,  and  in  accordance 
with  said  act  of  congress  and  said  ordinance. 

It  is  contended  that  this  transaction  between  these  cor- 
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porations  was  coDsummated  with  intent  to  defraud  the  public. 
We  do  not  concur  in  this  view.  We  are  satisfied  that  the 
thought  of  organizing  the  Nebraska  corporation  was  first 
suggested  by  the  language  of  the  act  of  congress,  the  grant 
therein  being  to  "  the  Omaha  &  Council  Bluffs  Bailwaj  and 
Bridge  Co.,  an  incorporation  organized  under  the  laws  of  the 
states  of  Nebraska  and  Iowa."  We  are  satisfied  that  it  was 
organized  with  the  view  of  placing  the  right  to  the  grant  from 
congress  beyond  question.  The  two  corporations  were  com- 
posed of  and  officered  by  the  same  men,  and  they  were  organ- 
ized by  the  same  name  and  for  the  same  purpose.  The 
Nebraska  corporation  was  organized,  as  is  said  in  its  articles, 
for  the  same  business  to  be  tra::sact6d  in  connection  with  the 
Iowa  corporation.  The  purpose  of  the  transfer  and  lease  was, 
we  think,  to  place  the  construction  and  operation  of  the  rail- 
way and  bridge  in  the  hands  of  one  company  for  the  period 
named,  to  avoid  complications  that  were  likely  to  arise  if 
both  organizations  were  to  exercise  control  in  the  construc- 
tion and  operation  of  the  road  and  bridge.  This  may  not 
havd  been  the  le^al  or  best  mode  of  accomplishing  the  end, 
but  such  we  think  was  the  purpose.  We  fail  to  discern 
wherein  there  was  any  fraudulent  intent,  for  surely  the  obli- 
gations of  each  company  to  the  public  and  to  individuals  re- 
mained the  same  as  before  the  contract,  and  it  is  not  alleged 
that  either  was  insolvent. 

The  lease  taken  by  the  Nebraska  company  from  the  Coun- 
cil Bluffs  Street-railway  Company  does  not  indicate  an  inten- 
tion to  defraud,  nor  does  the  fact  that  the  Nebraska 
company  claimed  certain  rights  under  that  lease  ^ef^^d. 
iu  the  actions  against  it  indicate  such  an  intention. 
It  is  not  fraud  for  that  corporation  to  claim  whatever  rights 
it  may  be  entitled  to  under  that  lease.     However  irregular  or 
illegal  the  course  pursued  by  the  defendant  companies  may 
lave  been,  we  are  satisfied  it  was  in  good  faith,  and  without 
i,ny  fraudulent  purpose. 

Let  it  be  conceded,  as  claimed,  that  said  contract  was  un- 
authorized, is  in  violation  of  the  contract  with  the  state,  and 
void ;  that  the  failure  to  lay  the  tracks  to  conform  to  the  sur- 
face, to  put  the  streets  is  as  good  condition  as  before  the 
tracks  were  laid,  and  the  failure  to  pay  abutting  owners  for 
paving  previously  laid,  are  violations  of  conditions  in  the 
charter  of  the  Iowa  corporation.  Still  the  question  remains 
whether,  even  for  such  violations,  we  should  adjudge  a  for- 
feiture against  that  corporation. 

It  is  not  expressly  provided  in  its  articles,  or  in  the  statute, 
that  such  violations  amount  to  a  forfeiture.  If  it  was  so  pro- 
vided it   would  only   remain    for    the    court  to  determine 


648     STATE  V,   OMAHA,    ETC.,   R.   &  B-   CO.   OF  IOWA.  [VOL.  61 

whether  such  yiolations  had  occnrred,  but,  not  being  so  ex- 
pressly provided,  the  court  is  vested  with  a  dis- 
eoBrt!*  ^  *  cretion,  and  may  refuse  a  judgment  of  ouster,  if  in 
its  opinion  the  interests  of  the  public  do  not 
require  such  ajudgment  State  v.  Oberlin  Building  &  Loan 
Ass'n,  35  Ohio  St.  258 ;  State  v.  Peoples'  Mut.  Ben.  Ass'n,  42 
Ohio  St.  579 ;  State  v.  Minnesota  Cent.  Ky.  Co.,  36  Minn., 
246,  29  Am.  &  Eng.  E.  Cas.  404 ;  State  v.  Crawfordsville  & 
D.  Turnpike  Co.,  102  Ind.  435;  State  v.  Essex  Bank,  8  Vt. 
489 ;  2  Spell.  Extr.  Bel.  p.  1493. 

AYhile  it  may  be  true  the  Iowa  corporation  did  lease  all  its 
''  interests  and  property*'  under  said  act  of  congress  and  said 
ordinance  for  the  term  of  99  years,  still  it  exists  to-day  as 
a  corporation  subject  to  all  the  liabilities  imposed  upon  it  by 
said  act  of  congress  and  said  ordinance.  It  is  the  owner  of 
said  bridge  and  railway,  subject  only  to  the  rights  of  the 
Nebraska  corporation  and  its  mortgagees  therein ;  and,  if 
from  any  cause  the  rights  of  the  Nebraska  corporation  are 
terminated,  the  Iowa  company  is  entitled  to  take  possession, 
control,  and  management  thereof,  and  to  operate  the  sam3  so 
as  to  carrv  out  its  obligations  to  the  public.  Surely,  it  ean- 
not  be  said  that  this  corporation  has  abandoned  its  rights  to 
corporate  existence,  or  that  all  necessity  for  its  existence  has 
passed  away. 

In  case  of  forfeiture  or  failure  on  the  part  of  the  Nebraska 
company,  this  public  enterprise,  that  has  been  thus  far  con- 
ducted with  general  satisfaction  to  the  puliic, 
*f '^"biji*"**  must  fail  and  be  terminated,  if  the  Iowa  corpcra- 
inUrMta.  ^^^^  ^^y  ^^*  ^®  continued  in  existence  to  meet 
such  an  emergency.  It  seems  to  us  the  public  d- 
terests  demand  that  the  corporate  existence  of  the  Iowa  con- 
pany  shall  not  be  forfeited,  out  shall  continue  to  exist,  to  tie 
end  that  it  may  respond  to  its  obligations  to  the  city,  to 
individuals,  and  to  the  general  public. 

4.  We  next  inquire  as  to  the  Nebraska  corporation.  The 
AUowingoppor- court  below  held  that  the  contract  between  the 
tonitj  t4>  for-  defendant  and  the  contract  between  the  Nebraska 
ti^toX"fy  corporation  and  the  Council  Bluffs  Street-railway 
under Buute.  Company  were  vltra  vires  and  void;  that  the  Ne- 
braska corporation  was  a  foreign  corporation,  and  had  failed 
to  comply  with  the  laws  of  Iowa  authorizing  such  foreign 
corporations  to  exercise  their  corporate  functions  and  fran- 
chises in  this  state,  and  that  it  had  no  legal  right  to  exercise 
corporate  privileges  or  functions  within  the  state ;  that  the 
provisions  of  the  ordinance  requiring  payment  to  abutting 
property-owners  for  paving  done  previous  to  laying  down 
tracks  was  a  condition  precedent  to  the  use  of  the  franchise 


VOL.  61]  FORFEITURE  OF  CHARTER.  649 

granted  by  the  ordinance,  and  that  the  refusal  of  the  defend- 
ants to  comply  therewith  was  a  wilful  repudiation  of  the  con- 
dition ;  that  the  obstructions  created  by  the  Nebraska  corpo- 
ration in  Avenue  A,  and  a  failure  to  construct  the  line  in 
accordance  with  the  ordinance,  was  in  violation  of  law,  con- 
trary to  public  policy,  and  a  wilful  misuser  and  abuse  of  the 
franchise  granted  by  the  ordinance. 

It  was  upon  these  conclusions  that  judgment  was  entered 
ousting  the  Nebraska  corporation  from  the  exercise  of  any  or 
all  privileges  exercised  by  it  in  the  city  of  Council  Bluffs,  and 
of  any  rights,  privileges,  or  franchises  under  each  of  said  two 
written  contracts.  Again,  we  have  to  say  that,  conceding 
these  conclusions  to  be  correct,  still  the  question  remains 
whether  the  public  interests  require  that  such  a  judgment  be 
entered  against  the  Nebraska  corporation.  As  already  stated, 
the  railway  and  bridge  were  constructed  and  operated  with 
due  regard  to  the  public  convenience  and  interests.  To  war- 
rant this  judgment  there  must  have  been  a  wilful  or  improper 
act  or  neglect,  such  as  to  work  or  threaten  a  substantial  in- 
jury to  the  public.  "  The  transgression  must  not  be  merely 
formal  or  incidental,  but  material  and  serious,  such  as  to 
harm  or  menace  the  public  welfare.'*  1  Beach.  Priv.  Corp. 
§  58.  "  A  charter  will  not  be  revoked  for  every  wrongful  act 
committed  by  a  corporation.  A  single  act  of  abuse  or  wilful 
nonfeasance  may  be  a  ground  for  a  forfeiture ;  but  where  an 
act  of  nonfeasance  has  not  been  committed  wilfully  or  negli- 
gently, and  does  not  injure  any  one,  and  is  not  expressly  for- 
bidden by  the  charter,  the  courts  will  not,  in  general,  apply 
the  severe  remedy  of  a  judgment  of  forfeiture."  4  Am.  & 
Eng.  Enc.  Law,  p.  306. 

In  People  v,  Bristol  &  E.  Tumpike-road  Co.,  23  Wend.,  at 
page  236,  it  is  said :  "  The  prosecution  before  us  goes  on  cor- 
porate default  or  corporate  wrong,  which  must,  I  think,  be 
more  than  accidental  negligence,  or  a  mere  mistaken  excess 
of  power,  or  a  mistake  in  the  mode  of  exercising  an  acknowl- 
edged power.  There  must  be  an  abuse  of  trust,  etc.  The 
Nebraska  corporation  was  organized  under  the  laws  of  that 
state,  and  it  is  true  that  it  did  not  make  application  for  nor 
receive  a  permit  to  transact  the  business  that  it  did  in  the 
state  of  Iowa,  as  required  of  foreign  corporations  by  chapter 
76,  Acts  21st  Gen.  Assem. ;  McClain's  Code,  §  1641,  and  fol- 
lowing. The  only  explanation  given  for  this  omission  is  found 
in  the  answer  of  the  defendants  to  interrogatories  propounded 
by  the  plaintiff,  as  follows :  "  The  Nebraska  corporation  was 
organized,  as  shown  by  its  articles  of  iD corporation,  in  con- 
nection with  the  Iowa  corporation,  and  as  a  part  and  parcel 
of  the  Iowa  corporation ;  the  president  and  secretiiry  of  the 
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Nebraska  corporation  haying  always  resided  in  Council  Blaffs, 
Iowa,  since  tue  organization,  and,  by  the  articles  of  incorpo- 
ration, one-half  of  the  board  of  <Urectors  mnst  and  do  reside 
in  Iowa." 

In  view  of  the  severe  penalties  provided  in  said  chapter  76, 
we  cannot  think  that  the  omission  to  take  out  a  permit  waa 
the  result  of  mere  negligence.  We  are  convinced  that  a  per- 
mit was  not  applied  for  under  the  belief  that  it  was  not  re- 
quired, because  of  the  character  and  relations  of  the  two 
organizations,  of  the  business  to  be  transacted,  and  the  place 
at  which  it  was  to  be  transacted.  This  was  a  mistaken  belief, 
but,  if  these  corporations  proceeded  under  that  belief,  they 
did  not  act  wilfully,  or  with  any  wrongful  intent. 

We  think  the  Nebraska  corporation  was  guilty  of  illegallj 
holding  and  exercising  the  franchises  and  privileges  that  it 
did  in  Iowa  without  nrst  having  a  permit  to  do  so,  but  we 
cannot  see  that  it  will  serve  the  interests  of  the  public  to 
unqualifiedly  exclude  that  corporation  from  those  franchises 
ana  privileges  in  the  future,  when  it  can  so  readily  qualify 
itself  to  exercise  them.  As  to  the  conditions  provided  in  the 
ordinance,  upon  the  disregard  of  which  the  judgment  was 
based,  we  think  the  city  and  the  abutting  property-owners 
have  ample  remedy  in  the  ordinary  processes  of  the  law,  and 
that  the  general  public  is  not  interested  in  any  questions  that 
may  arise  between  them  and  either  of  the  defendants,  based 
upon  said  conditions. 

We  are  clearly  of  the  opinion,  upon  the  whole  record,  that 
though  the  Nebraska  corporation  has  heretofore  unlawfully 
exercised  its  corporate  powers  in  this  state,  yet  there  is  no 
public  interest  demanding  that  it  shall  be  unconditionally 
ousted  from  the  exercise  of  said  privileges  and  franchises. 
Nor  do  we  think  that  it  should  be  thus  ousted  for  any  of  the 
other  reasons  assigned. 

Our  conclusion  is  that  the  judgment  of  the  district  court, 
as  to  the  defendant  the  Iowa  corporation,  should  be  reversed, 
and  that  the  judgment  as  to  the  Nebraska  corporation  should 
be  modified  so  as  to  take  effect  within  60  days  after  final 
judgment,  unless  said  Nebraska  corporation  shall  show  to 
the  court  that  it  has  qualified  itself  to  exercise  its  corporate 
functions  in  this  state  by  compliance  with  said  chapter  76  of 
the  Acts  of  the  2l8t  Gen.  Assem. 

Beversed  in  part,  and  modified  and  affirmed  in  part. 

Deemer,  J.,  taking  no  part, 

Non-user  or  Misuser  of  Franchise  at  Cause  for  Forfeiture. — See  Barn- 
ham  p.  Greene  burg  &  Kusliville  R  Co.,  14  Am.  &  Eog.  R.  Gas.  43,  and  note, 
46;  State  v.  Haztltuu  &  Leetonia  R  Cu.  (Olno),  20  Am.  &  Eng.  R.  Ca«.  560, 
aud  uute,  561. 
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Forfeiture  of  Charter. — See  State  ex  rd,  Hahn  t>,  Minnesota  Central  R. 
Go.  (Miun.),  29  Am.  &  Eng.  R.  Cas.  440,  and  note,  451 ;  Bywater  v,  Paris 
&  Great  Korthern  R.  Co.  (Tex.),  88  Am.  <&  Eng.  R.  Cas.  498,  and  note.  501 ; 
In  re  Brooklyn  Elevated  R.  Co.  (N.  Y.),  46  Am.  &  Eng.  R.  Cas.  251,  and 
note,  257. 

Corporations  Created  by  Concurrent  Action  of  IMore  Than  One  State — 
Status  of  Corporation.— 8«<'  nnxi\  25  Am.  &  Enir.  K.  Cms.  67,  76. 

Forfeiture  of  Charter — Who  IMay  Tal(e  Advantage  of  Failure  of  Company 
to  Complete  Road  as  Required  by  its  Charter— lu  Chicago  &  E.  I.  R.  Co. 
V,  Wright,  153  111.  307,  it  was  held  that  the  failure  of  a  railroad  company 
to  complete  its  road  within  8  years  after  the  passage  of  its  act  of  incorpora- 
tion, in  accordance  with  the  provisions  of  its  charter  in  that  behalf,  could 
only  be  taken  advantage  of  by  the  state.  Citing  Ross  v.  Railroad  Co. ,  77 
111.  127;  Baker  v.  Backus'  AdmV,  32  III.  79;  Thompson  v.  Candor,  60  IlL 
244;  Railway  Co.  v.  Smith,  111  111.  363,  29  Am.  &  Eng.  R.  Cas.  558;  Eirby 
V.  Railway  Co.,  109  III.  412. 

Reorganization  of  Street-railway  Company  After  Foreclosure — Liability 
of  Reorganized  Company — Virginia  Statutes. — In  Langhurne  v,  Richmond 
City  R.  Co.  (Va.,  March  15,  1894),  19  S.  E.  Rep.  122,  it  appeared  that  by 
the  terms  of  the  act  of  March  20,  1860  (acts  1859-60  page  406),  street  rail- 
roads in  the  city  of  Richmond  were  not  subject  to  chapter  61  of  the  code 
of  1849,  which  provides  that  upon  the  sale  of  the  property  of  a  railroad 
corporation  under  a  lien,  the  purchasers  may  become  a  new  corporation  by 
any  name  they  may  select  and  record,  and  ns  such  not  subject  to  any  debts  or 
liabilities  of  the  old  corporation  except  such  as  may  have  been  assumed  at  the 
sale,  but  such  companies  were  subject  to  chapters  56  and  57  of  the  code. 
A  street-railway  company  which  was  excepted  from  the  operation  of  sec- 
tion 61  by  its  act  of  incorporation,  after  foreclosure  of  a  deed  of  trust  of  its 
property,  was  reorganized  by  the  purchasers  who  were  stockholders  and 
officers  of  the  mortgagor,  an  extension  of  the  charter  of  the  road  was 
obtained  from  the  city  of  Richmond,  and  under  an  act  recognizing  the  re- 
organized company  by  its  original  name,  the  property  and  franchises  of 
the  mortgagor  was  transferred  to  the  new  company  which  assumed 
the  liabilities  of  the  old  company,  and  proceeded  to  do  business  under 
another  name,  and  it  was  held  that  the  purchasers  at  such  sale  merely  be- 
came corporators  in  the  old  corporation,  and  that  the  effect  of  the  trans- 
actions was  merely  to  change  its  name,  without  dissolution  or  change  of 
identity,  and  that  it  was  oharired  with  all  existing  liabilirie^. 

Action  Against  Company  Formed  by  Consolidation— Requisites  of  Dec- 
laration.— In  Laiighorne  t>.  Richmond  City  R.  Co.  (Va.,  March  15, 1894),  19 
8.  E.  Rep.  122,  it  was  held  that  where  several  companies  have  been  con- 
solidated, the  consolidated  company  may  be  sued  directly  upon  a  cause  of 
action  existing  against  one  of  the  consolidated  companies;  but  the  declar- 
ation should  show  against  which  company  it  arose,  and  such  other  matters 
of  fact  as  will  subject  the  new  company  to  the  suit.  Citing  Railroad  Co. 
«.  Harbin,  40  Ga.  706,  4  Am.  &  Eng.  Enc.  Law,  272;  Prouty  «.  Railroad 
Co.,  85  N.  Y.  272;  Railway  Co.  «.  Powell,  40  Ind.  87;  Jones,  Ry.  Secur. 
§  415,  p.  898;  Railway  Co.  v.  Skidmore,  69  III.  566;  Railroad  Co.  v.  Smith, 
75  111.  496;  Railroad  Co.  v,  Jones,  29  Ind.  465;  Agricultural  College  i7. 
Baxter's  Estate,  42  Vt.  99;  Boardman  a.  Railway  Co.,  84  N.T.  157;  Rail- 
road Co.  «.  Langton,  82  Mich.  251. 
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Stevens  et  al. 

V. 

Central  National  Bank  of  Boston  et  al. 

(144  2ieu>  Torh,  50.) 

Jurisdiction  of  State  Court  to  Review  Judgment  of  Federal  Court* — ^An 

action  may  be  brougtit  in  a  state  court  to  bring  before  it  all  the  parties  in 
interest  and  review  a  judgment  of  the  United  States  circuit  court,  to  vacate 
it  as  fraudulent,  and  to  deal  as  a  court  of  equity  with  the  holders  of  receiv- 
ers* certificates  issued  under  such  judgment,  notwithstanding  that  the 
federal  court  had  jurisdiction  of  the  subject  matter  of  the  suit  in  which  the 
judgment  was  entered  and  that  its  decree  was  proper  and  binding  upon 
the  parties  before  it. 

Same — Power  to  Enjoin  Sale  Under  Judgment  Fraudulently  Procured 
in  Federal  Court. — The  state  court  having  jurisdiction  over  all  tiie  parties 
for  the  purpose  of  giving  complete  relief,  in  dealing  with  the  entire  sub- 
ject matter  has  the  power  to  enjoin  a  sale  under  the  alleged  fraudulent 
judgment. 

Fraudulent  Nature  of  Proceedings  by  One  Mortgage  Bondholder  Without 
Bringing  in  All  Parties  Interested. — An  action  was  brought  by  a  bond- 
holder of  a  railroad  company  to  charge  purchasers  on  foreclosure  as  trustees 
for  the  bondholders,  in  which  action  other  bondholders  made  application 
to  be  allowed  to  come  in,  which  application  was  denied.  Subsequently  a 
receiver  was  appointed  and  authorized  to  issue  certificates  as  a  first  lien  on 
the  property,  and  the  property  was  sold.  Thereafter  one  of  such  certificate 
holders  brought  an  action  against  the  purchasers  at  foreclosure  asking  to 
have  the  lien  of  the  certificate  declared  paramount,  and  for  a  sale,  which 
suit  was  removed  to  the  United  States  circuit  court  on  the  ground  of 
diverse  citizenship,  where  a  decree  was  entered  in  favor  of  the  plaintiffs  and 
a  sale  of  the  property  ordered.  Held,  that  the  failure  to  bring  in  the  neces- 
sary parties  in  the  suit  to  charge  the  ]>iirclia8ers  on  foreclosure  was  sufi&cient 
to  stamp  the  entire  proceeding  as  colooiiile  and  fraudulent. 

Laches  of  Complainants  In  Suit  to  Enjoin  Enforcement  of  Decree  In  Federal 
Court* — ^The  proceeding  to  enjoin  the  enforcement  of  the  decree  of  the 
federal  court  was  properly  and  seasonably  brought  within  two  years  after 
the  sale  in  the  bondholders^  suit. 

Sufficiency  of  Judgment  to  Protect  Holders  of  Receivers'  Certificates. — 
The  judgment  in  the  suit  at  bar  ordered  a  sale  of  the  property,  provided  for 
payment  of  the  net  proceeds  to  the  original  bondholders  and  that  as  to  the 
proportion  coming  to  the  bonds  which  were  represented  in  the  first-men- 
tioned suit  there  should  be  paid  so  much  thereof  to  the  holders  of  the 
receiver's  certificates  as  would  be  necessary  to  satisfy  the  same,  and  the 
balincc,  if  any,  to  the  holders  of  such  bonds.  SMj  that  the  holders  of 
the  receivers'  certificates  were  as  fully  protected  as  was  possible,  as  the 
bondholders  who  brought  the  original  suit  were  bound  by  the  order  and 
judgment  authorizing  the  issue  of  such  certificates. 

Appeal  from  general  term  supreme  court  Third  department 

Mattheio  Hale,  for  appellants. 

Edward  Winsloiv  Paige,  for  respondents. 
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Bartlett,  J. — This  appeal  involTes  a  contest  between  the 
bondholders  and  holders  of  receiver's  certificates 
of  the  Lebanon  Springs  Kailroad  Company  and  its        •■•  ■  •    • 
successor,  the  Harlem  Extension  Bailroad  Company. 

A  recital  of  the  main  facts  in  this  litigation  is  essential,  as 
it  will  present  clearly  the  questions  of  law  submitted  for  our 
determination. 

The  Lebanon  Springs  Bailroad  Company,  in  1869,  was  ope- 
rating its  completed  road  from  Chatham,  N.  Y.  to  Benning- 
ton,  Vt.  Prior  to  that  time,  in  July,  1867,  it  issued  and  sold 
its  bonds  to  the  amount  of  $2,000,600,  and  secured  the  same 
by  mortgage  to  the  Union  Trust  Company  of  New  York,  in 
trust,  covering  its  property,  rights,  and  franchises. 

Early  in  the  year  1870  the  Lebanon  Springs  Bailroad  Com- 
pany consolidated  with  the  Bennington  &  Butland  Bailroad 
Company  of  Vermont,  and  the  new  corporation  took  the  name 
of  the  Harlem  Extension  Bailroad  Company. 

This  latter  company,  in  April,  1870,  made  its  mortgage  to 
the  Union  Trust  Company  of  New  York,  in  trust  to  secure 
the  payment  of  $4,000,000  of  its  bonds,  but  only  $1,400,000  of 
this  issue  were  negotiated. 

In  February,  1872,  the  Union  Trust  Company  began  the 
foreclosure  of  the  first-named  mortgage  in  the  supreme  court 
of  New  York,  and  later  in  the  same  year  it  filed  bills  in  the 
court  of  chancery  in  Vermont  to  foreclose  both  mortgages  in 
that  jurisdiction. 

In  December,  1872,  and  while  the  suits  mentioned  were 
pending,  the  Harlem  Extension  Bailroad  Company  consol- 
idated with  corporations,  not  material  to  mention  in  this  con- 
nection, and  assumed  the  name  of  the  New  York,  Boston  & 
Montreal  Bailway  Company. 

In  January,  1873,  the  property  covered  by  the  $2,000,000 
mortgage  in  this  state  was  sold  and  conveyed,  in  the  Union 
Trust  Company  foreclosure  suit,  to  James  C.  Hull,  a  clerk  in 
the  office  of  defendant  William  Butler  Duncan,  for  the 
nominal  sum  of  $100,000,  and  about  the  same  time  there  were 
sales  under  the  Vermont  decrees,  and  conveyances  executed 
to  Charles  G.  Lincoln,  a  clerk  for  one  Trenor  W.  Park,  for 
the  nominal  sum  of  $50,000. 

It  is  found  in  this  action .  that  the  Union  Trust  Company 
never  did  anything  to  enforce  the  payment  of  these  bids,  and 
that  they  were  never  paid. 

On  the  28th  of  January,  1873,  Hull  and  Lincoln,  without 
any  consideration,  executed  to  the  defendant  William  Butler 
Duncan  and  one  Trenor  W.  Park  a  bond  for  the  payment  of 
$5,000,000,  secured  by  mortgage  covering  the  property  con- 
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Teyed  to  them  under  the  foieclosore  sales  in  New  York  and 

Vermont, 

It  is  found  in  this  action  that  both  Duncan  and  Park  knew 
that  the  consideration  for  the  deeds  to  Hull  and  Lincoln  re- 
mained unpaid.  On  the  30th  of  January,  1873,  Hull  and  Lin- 
coln conveyed  the  property  without  consideration,  and  sub- 
i'ect  to  the  Duncan  and  Park  mortgage,  to  the  New  York, 
Boston  &  Montreal  Railway  Company. 

The  $5,000,000  mortgage  made  to  Duncan  and  Park  repre- 
sented substantially  the  aggregate  indebtedness  which  the 
New  York,  Boston  &  Montreal  Railway  Company  was  to  as- 
sume under  the  consolidation  and  other  agreements. 

The  latter  company  paid  to  Duncan  and  Park  $807,077.05 
on  account  of  the  money  due  on  said  mortgage,  but  failed  to 

Eay  the  balance,  became  insolvent,  and  in  April,  1875,  Daniel 
iutterfield  was  appointed,  by  the  supreme  court  of  the  state 
of  New  York,  receiver  of  all  its  property  and  effects. 

During  the  year  1873  the  New  York,  Boston  &  Montreal 
Railway  Company  executed  to  Seligman,  Sherman  &  Brown  a 
mortgage  to  secure  bonds  to  the  aggregate  amount  of  $12,250,- 
000 ;  also  another  mortgage  to  the  New  York  Loan  &  Indem- 
nity Company  to  secure  the  payment  of  additional  bonds  to 
the  aggregate  amount  of  $12,750,000. 

A  sufficif^nt  amount  of  these  bonds  were  sold  in  Europe  to 
realize  $6,000,000. 

In  November,  1873,  the  New  York,  Boston  &  Montreal 
Railway  Company  leased  its  road  to  the  Central  Vermont 
Railway  Company,  which  lease  was  operated  until  August  20, 
1877,  when  it  was  abandoned. 

In  the  meantime  the  lessor  company  had  become  insolvent, 
as  already  stated,  and  in  September,  1877,  one  Russell  C. 
Root  took  possession  of  the  property  without  legal  right,  and 
subsequently,  on  November  27,  1877,  delivered  possession 
thereof  to  a  corporation  called  the  Harlem  Extension  Rail- 
road South  Coal  Transportation  Company. 

Root,  in  the  name  of  this  company,  and  as  its  president^ 
continued  to  operate  the  road  until  possession  was  taken  from 
him  by  the  court,  as  will  presently  appear. 

In  September,  1880,  one  Marvin  Sackett,  a  bondholder  of 
the  Lebanon  Springs  Railroad  Company,  brought  an  action 
in  the  supreme  court  of  New  York  against  Russell  C.  Root, 
the  Harlem  Extension  Railroad  South  Coal  Transportation 
Company,  the  New  York,  Boston  &  Montreal  Railway  Com- 
pany, and  Daniel  Butteriield  as  its  receiver.  Sackett  alleged 
in  his  complaint  that  he  brought  the  action  "  in  behalf  of  him- 
self and  all  other  bondholders  of  the  Lebanon  Springs  Rail- 
road Company  similarly  situated,  who  hold  any  of  the  two 
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millions  of  dollars  of  the  bonds  of  the  Lebanon  Springs  Bail- 
road  Company,  hereinafter  referred  to,  and  who  shall  be  enti- 
tled to  avail  themselves  of  the  benefit  of  this  suit." 

The  complaint  further  alleged  the  mortgage  to  secure  plaint- 
iff's bonds  to  the  Union  Trust  Company  of  New  TorK,  the 
action  to  foreclose,  the  salethere  under,  and  the  non-payment 
of  the  purchase- money  to  the  trustee. 

In  brief,  the  Sackett  suit  was  ostensibly  a  representative 
action  for  the  benefit  of  bondholders,  and  sought,  apparently, 
to  charge  Duncan,  and  his  clerk,  Hull,  who  took  title  at  the 
foreclosure  sale  in  this  state,  as  trustees  for  the  bondholders. 
The  complaint  further  prayed  for  a  receiver,  a  sale  of  the 
property,  that  all  titles  under  the  foreclosure  sale  should  be 
declared  void,  and  for  such  other  relief  as  was  just. 

It  will  be  observed  that  while  the  Sacket  suit  professed  to 
seek  the  objects  indicated,  it  failed  to  bring  before  the  court 
the  necessary  parties  to  render  such  a  decree  as  was  prayed 
for  binding,  viz.  the  Union  Trust  Company  of  New  York, 
Duncan,  Park,  Hull,  Lincoln,  and  the  trustees  under  the 
mortgages. 

The  record  in  the  Sackett  suit  also  discloses  some  other 
remarkable  features. 

In  October,  1880,  John  Van  Valkenburgh  was  appointed 
receiver.  Intermediate  the  appointment  of  the  receiver  and 
February  1,  1881,  holders  of  large  amounts  of  both  Lebanon 
Springs  and  Harlem  Extension  bonds  petitioned  the  court  in 
two  separate  proceedings  to  be  made  parties  to  the  action, 
but  both  applications  were  denied.  After  the  denial  of  these 
motions,  and  in  February,  1881,  the  receiver  petitioned  for 
instructions,  and  suggested  that  he  issue  certificates  to  be 
made  a  first  lien  for,  among  other  things,  the  "  settlement  of 
unavoidable  indebtedness  of  the  company  now  existing." 
April  2,  1881,  after  the  coming  in  of  the  report  of  an  expert 
to  examine  the  railroad,  and  no  one  appearing  except  the  re- 
ceiver's counsel,  the  receiver  was  ordered  to  issue  certificates 
of  indebtedness  to  the  amount  of  $350,000,  and  a  referee  was 
appointed  '*  to  hear  and  determine  all  existing  claims  against 
said  Lebanon  Springs  Bailroad  Company."  The  receiver 
had  previously  borrowed  $25,000  without  authority  of  the 
court.  The  disposition  'made  of  a  portion  of  the  proceeds 
realized  by  the  sale  of  the  receiver's  certificates  will  be  con- 
sidered later. 

The  Sackett  suit  did  not  reach  final  judgment  untilJanuary, 
1885,  after  a  delay  of  between  four  and  five  years.  Later  m 
1885  the  referee,  under  the  judgment,  sold  the  property  to 
William  Foster,  Jr.,  for  $155,000. 

The  action  at  bar  was  begun  in  the  supreme  court  of  New 
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York,  April,  1887,  by  bondholders  owniag  bonds  of  both  the 
Lebanon  Springs  Bailroad  Company  and  the  Harlem  Exten- 
sion Bailroad  Company. 

The  complaint  brings  in  all  the  parties  in  interest  It  seeks 
to  enforce  the  foreclosure  judgments  and  decrees  of  1872  in 
the  suits  instituted  by  the  Union  Trust  Company  of  New 
York  both  in  Vermont  and  this  state.  It  is  also  in  the  nature 
of  a  bill  of  review  of  the  judgment  in  the  Sackett  suit,  and  a 
bill  for  relief  against  the  judgments  and  proceedings  in  that 
suit  as  fraudulent  It  also  seeks  the  foreclosure  of  all  junior 
liens. 

The  special  term,  on  November  10,  1891,  rendered  a  judg- 
ment for  the  plaintiffs  in  this  action.  A  sale  of  the  property 
was  made  by  the  referee,  and  on  the  16th  of  May  1892,  Will- 
iam Foster,  Jr.,  received  a  deed  as  purchaser. 

This  judgment  was  affirmed  by  the  general  term  of  the 
Third  department. 

It  now  becomes  necessary  to  consider  the  manner  in  which 
this  appeal  is  presented. 

In  1886,  and  before  the  case  at  bar  was  begun,  one  of  the 
defendants  in  this  action,  the  Central  National  Bank  of 
Boston,  on  behalf  of  itself  and  all  other  holders  of  the  re- 
ceiver's certificates  issued  under  the  judgment  in  the  Sackett 
suit,  brought  an  action  in  the  supreme  court  of  New  York 
against  Foster  and  Hazard,  the  purchasers  under  the  Sackett 

Sdgment,  and  a  corporation  called  the  New  York,  Butland  & 
ontreal  Kailway  Company,  their  grantee.  The  complaint 
in  tbis  action  recited  in  detail  the  proceedings  in  the  Sackett 
suit  which  led  to  the  issuing  of  receiver's  certificates,  alleged 
that  the  Central  National  Bank  of  Boston  held  $250,000  par 
value  of  the  same,  and  that  the  balance  of  certificates  were 
owned  by  divers  persous  and  corporations. 

It  was  also  alleged  that  Hazara  and  Foster,  when  purchas- 
ing under  the  Sackett  judgment,  had  assumed  and  agreed  to 
pay  the  amount  o^  unpaid  principal  and  interest  on  said  cer- 
tificates of  indebtedness  after  application  of  the  purchase- 
money. 

It  prayed  that  the  certificates  be  declared  a  first  lien  on  the 
property ;  that  a  receiver  be  appointed,  property  sold,  and 
Hazard  and  Foster  adjudged  to  pay  deficiency.  This  suit 
was  removed  into  the  United  States  circuit  court  on  petition 
of  the  defendants  on  ground  of  citizenship  of  parties. 

On  the  24:th  of  March,  1887,  a  decree  was  entered  in  favor 
of  plaintiffs,  and  a  sale  of  the  property  ordered.  Within  30 
days  after  the  entry  of  this  decree  tne  action  at  bar  was 
begun,  and  proceeded  to  judgment  before  sale  under  the 
federal  decree,  which  did  not  take  place  until  1892. 
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The  defendants  appealing  from  the  judgment  in  the  action 
at  bar  are  the  certificate  holders,  and  the  only  questions 
presented  are  on  their  behalf.  * 

It  is  urged  by  the  learned  counsel  for  the  appellants  that 
the  judgment  appealed  from  is  erroneous  in  perpetually  en- 
joining the  appellants  from  proceeding  with  the  Poorer  or  state 
sale  of  the  premises  under  the  decree  of  the  circuit  «®"rt  to  re- 
court  of  the  United  States ;  also  in  authoriziog  the  ^6^101  *' 
referee  to  determine  who  were  the  owners  of  re-  federal  court, 
ceiver's  certificates ;  also  on  the  merits  and  that  the  motion  to 
dismiss  the  complaint  should  have  been  granted. 

The  appellants'  counsel  insists  that  this  case  presents  a 
conflict  of  jurisdiction  between  the  state  and  federal  courts, 
and  that  the  injunction  clause  of  the  judgment,  which  perpet- 
ually enjoined  and  restrained  the  Central  National  Bank  of 
Boston  and  other  certificate  holders  from  proceeding  with  the 
sale  under  the  United  States  circuit  court  decree,  was  an  un- 
lawful interference  with  the  due  and  orderly  procedure  of  a 
suit  in  which  the  federal  court  had  first  acquired  jurisdiction 
of  the  subject-matter. 

We  have  been  cited  to  many  cases  in  the  state  and  United 
States  courts  dealing  with  this  question  of  concurrent  juris- 
diction, and  declaring  well-settled  principles  that  govern  the 
procedure  under  such  circumstances. 

We  do  not  consider  that  such  a  question  is  presented  in  this 
case,  but  are  of  opinion,  assuming  that  the  Sackett  suit  is 
fraudulent,  that  it  was  competent  for  the  supreme  court  of 
New  York  in  the  action  at  bar  to  bring  before  it  all  the  parties 
in  interest,  and  to  review  the  judgment  in  the  Sackett  suit,  to 
vacate  it  as  fraudulent,  and  to  deal  as  a  court  of  equity  with 
the  holders  of  the  receiver's  certificates  issued  under  the 
Sackett  judgment.  It  must  be  admitted  that  the  United 
States  circuit  court  had  jurisdiction  of  the  subject-matter  in 
the  suit  referred  to,  and  that  its  decree  was  proper  and  bind- 
ing upon  the  parties  before  it. 

There  is  nothing  in  the  judgment  at  bar  that  attacks  the 
jurisdiction  of  the  United  States  circuit  court,  or  questions 
the  legality  of  its  decree. 

The  suit  in  the  United  States  circuit  court  was  founded 
upon  the  judgment  and  orders  in  the  Sackett  suit,  and  sought, 
as  against  the  defendants  therein,  to  enforce  their  provisions, 
and  to  secure  to  the  certificate  holders  those   rights  as  to 

Jriority  of  lien  and  personal  judgment  against  Hazard  and 
'oster,  to  which  the  Sackett  judgment  entitled  them. 
It  was  after  the  decree  of  the  United  States  circuit  court 
was  rendered  that  the  supreme  court  of  New  York,  sitting  as 
a  court  of  equity,  assumed  jurisdiction  of  all  the  parties  con* 
61  A.  &  E.  R.  Cafl.— 42 
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nected  with  this  long  and  complicated  contest,  and  undertook 
to  adjust  their  rights  and  interests. 

In  so  doing  it  rendered  its  judgment,  reviewing  and  revers- 
iug  the  Sackett  judgment,  setting  aside  the  sale  and  referee's 
deed  to  Hazard  and  Foster  under  it,  and  enjoining  the  certifi- 
cate holders  from  proceeding  with  the  sale  under  the  United 
States  circuit-court  decree. 

It  is  thus  apparent  that  if  a  court  of  equity,  having  juris- 
diction of  all  the  parties,  was  to  give  complete  relief  in  deal- 
ing with  the  entire  subject-matter,  it  must  restrain  the  certifi- 
cate holders  from  proceeding  with  the  sale  under  the  decree 
of  the  United  States  circuit  court,  as  the  foundations  of  that 
suit  had  been  utterly  swept  away  by  the  judgment  in  the  ac- 
tion at  bar.  Unless  this  power  existed  in  the  supreme  court 
of  the  state  of  New  York,  it  was  powerless  to  adjust  the  con- 
flicting interests  submitted  for  its  consideration. 

We  think  it  is  clear,  both  upon  principle  and  authority, 
that  this  power  did  exist,  and  that  the  sale  under  the  decree 
of  the  United  States  circuit  court  was  without  force  or  effect 
as  to  the  parties  in  that  suit,  as  they  proceeded  in 
iBjiBctioi  bjT  violation  of  the  injunction  contained  in  the  judg- 
■uto  Mart.  ment  at  bar.  The  setting  aside  of  the  judgment  m 
the  Sackett  suit;  upon  which  the  suit  in  the  United 
States  circuit  court  was  founded,  for  fraud,  was  a  new  fact  oc- 
curring  since  the  decree  in  that  court,  which  gave  jurisdiction 
in  this  action  to  enjoin  proceedings  thereon. 

Judge  Story  (2  ifq.  Jur.,  13th  Ed.,  §  899)  uses  this  language 
in  regard  to  foreign  courts,  but  it  is  equally  applicable  to  state 
and  federal  courts,  viz. : 

"  Although  the  courts  of  one  country  have  no  authority  to 
stay  proceedings  in  the  courts  of  another,  they  have  undoubt- 
ed authority  to  control  all  persons  and  things  within  their 
own  territorial  limits.  When,  therefore,  both  parties  to  a  suit 
in  a  foreign  country  are  residents  witliin  the  territorial  limits 
of  another  country,  the  courts  of  equity  in  the  latter  may  act 
in  personam  upon  those  parties,  and  direct  them  by  injunction 
to  proceed  no  further  in  such  suit 

"  In  such  a  case  these  courts  act  upon  acknowledged  prin- 
ciples of  public  law  in  regard  to  jurisdiction. 

"  They  do  not  pretend  to  direct  or  control  the  foreign  court, 
but,  without  regard  to  the  situation  of  the  subject-matter  of 
the  dispute,  they  consider  the  equities  between  the  parties 
and  decree  in  personam  according  to  those  equities,  and  en- 
force obedience  to  their  decrees  by  process  in  personam.^^ 

This  is  the  acknowledp;ed  rule  in  England  and  this  country. 
In  the  case  of  Barry  v.  Bruue,  reported  below  in  8  Hun,  395, 
and  affirmed  by  this  court  (71  N.  Y.  262),  this  rule  was  acted 
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upon,  and  the  supreme  court  of  this  state  enjoined  the  parties 
before  it  from  collecting  a  judgment  recovered  in  the  United 
States  circuit  court  for  the  district  of  Maryland.  See,  also, 
Mead  v.  Merritt,  2  Paige,  404 ;  Dehon  v.  Foster,  4  Allen,  650; 
Savage  v.  Alen,  54  N.  x .  458 ;  Bailroad  Co.  v.  Haws,  56  N.  ¥. 
175  ;  Railroad  Co.  v,  Schuyler,  17  How.  Pr.  464,  468 ;  Iron  Co. 
v.  McClaren,  5  H.  L.  Cas.  439,  and  English  cases  there  cited. 

Passing  from  this  point,  it  should  be  remembered  that  the 
suit  of  the  Central  National  Bank  of  Boston  was  begun  in  the 
supreme  court  of  New  York,  and  was  removed  into  the  United 
States  circuit  court  on  the  ground  of  citizenship  of  parties. 

All  that  can  be  claimed  for  the  decree  of  the  latter  court  is 
that  it  be  accorded  the  same  force  and  effect  as  a  similar 

i'udgment  of  the  supreme  court  of  New  York.  Dupasseur  v, 
iochereau,  21  Wall.  130,  135 ;  Crescent  City  Live-stock  Co. 
V.  Butchers'  Union  Slaughter-house,  120,  U.  S.  141,  147.  It 
cannot  be  doubted  that  if  the  Central  National  Bank  of  Bos- 
ton had  proceeded  to  judgment  in  the  supreme  court  of  New 
York  the  judgment  in  the  case  at  bar  would  have  dealt  with 
that  judgment  precisely  as  it  did  with  the  decree  in  the 
United  States  circuit  court. 

We  will  now  consider  the  disposition  of  this  case  by  the 
court  below  on  the  merits. 

An  examination  of  the  evidence  satisfies  us  that  the  find- 
ings of  fact  are  abundantly  sustained. 

The  fifth  and  sixth  findings  of  fact  are  to  the  effect  that  the 
suit  of  Sackett  was  neither  brought  nor  conducted  for  the 
purpose  of  realizing  the  property  to  the  owners  of 
the  Lebanon  Springs  bonds,  but  that  it  was  brought  J^]["^J'J*"\. 
and  conducted  for  the  purpose  of  realizing  out  of  the  "eediugs.  ^'^^ 
property  certain  individual  claims  of  Sackett  and 
Tilden  in  preference  to,  and  at  the  expense  of,  the  other  Leb- 
anon Springs  bondholders,  which  claims,  if  valid,  were  not 
liens  upon  the  property,  and  were  behind  the  mortgage.     It 
appears  that  these  claims  exceeded  $30,000,  and  the  aggregate 
fees  of  counsel  and  receiver  were  about  $61,000,  all  of  which 
were  paid  out  of  the  proceeds  realized  by  the  sale  of  receiver's 
certificates. 

The  failure  to  bring  in  the  necessary  parties  in  order  to 
render  binding  any  judgment  that  might  be  obtained  in  the 
Sackett  suit  is  sufficient  of  itself  to  stamp  the  entire  proceed- 
ing as  colorable  and  fraudulent.  There  was  in  fact  no  real 
contest,  and  the  rights  of  bondholders  were  ignored. 

The  absence  from  the  record  of  the  Union  Trust  Company 
of  New  York,  of  Park,  Duncan,  Hull,  Lincoln,  and  the  trus- 
tees under  the  other  mortgages  than  those  represented  by  the 
Union  Trust  Company,  renders  the  Sackett  suit  a  legal  ab- 
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surdity.  Eailroad  Co.  v.  Nolan,  48  N.  T.  513 ;  Hallett  v.  Hal- 
lett,  2  Paige,  15-22. 

We  do  not  deem  it  necessary  to  discuss  in  detail  the 
legal  points  raised  attacking  the  jurisdiction  of  the  court  and 
the  form  of  the  action. 

We  think  this  suit  is  maintainable  under  established  princi- 
ples of  equity  jurisprudence. 

The  rule  is  well  settled  that  courts  will  set  aside  as  a 
nullity  a  judgment,  decree,  or  award  obtained  by  fraud. 
Hackley  v.  Draper,  60  N.  T.  88 ;  State  of  Michigan  v.  Phoenix 
Bank,  33  N,  Y.  9  ;  Dobson  v.  Pearce,  12  N.  T.  156  ;  Wright  v. 
Miller,  8  N.  Y.  10  ;  Whittlesey  v.  Delancy,  73  N.  Y.  571 ;  Tier- 
nan  v.  Wilson,  6  Johns.  Ch,  411 ;  Campbell  v.  Bailroad  Co., 
1  Woods.  368,  Fed.  Cas.  No.  2366. 

This  action  was  promptly  begun  within  two  years  after  the 
sale  in  the  Sackett  suit,  and  is  to  be  regarded  as  a  bill  for  re- 
lief against  the  Sackett  judgment  and  all  proceedings  in  that 
suit  as  fraudulent.  It  is  not  necessary  to  consider  it  as  strict- 
ly a  bill  of  review,  nor  to  discuss  the  law  bearing  upon 
suits  of  that  nature. 

The  action  was  properly  and  seasonably  brought. 

There  is  the  f  urtlier  question  whether  the  certificate  holders 
have  any  just  ground  to  complain  of  the  judgment  as  entered* 

By  its  provisions,  a  referee  was  appointed  to  ascertain  who 
were  the  owners  of  the  Lebanon  Springs  bonds,  and  which  of 
the  bonds  were  actually  in  the  Sackett  suit.  It  further  pro- 
vided that  the  referee  to  sell  should  pay  the  net 
saflicieieyof  amount  realized  to  the  Lebanon  Springs  bond- 
eortiflelto  ^^  holders,  except  that  as  to  the  proportions  coming 
Holders.  to  the  owucrs  of  such  bonds  as  were  in  the  Sackett 

suit  he  should  pay  so  much  thereof  to  the  holders 
of  the  receiver's  certificates,  and  the  balance,  if  any,  to  the 
holders  of  such  bonds. 

The  bondholders  of  the  Lebanon  Springs  Bailroad  Com- 

Eany  duly  represented  in  the  Sackett  suit  were,  of  course, 
ound  by  the  order  and  judgment  authorizing  the  issue  of 
certificates.  The  remaining  bondholders  were  in  no  way  af- 
fected by  the  judgment. 

It  is  therefore  apparent  that  the  certificate  holders  have 
been  as  fully  protected  by  the  judgment  in  the  case  at  bar  as 
was  possible.  There  are  no  exceptions  that  should  lead  to 
reversal. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 
All  concur,  except  Gbat     .,  not  voting. 

Judgment  affirmed. 
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CUNKINGHAM  et  cH. 
V. 

Macon  &  Brunswick  E.  Co. 

(156  CTnited  States,  400.) 

Endorsement  of  Railroad  Bonds  by  State— Rights  of  Holders  of  Bonds 
Subsequently  Endorsed  by  State  After  Sale  of  Road  on  Default  in  Prior 
Bonds  Endorsed. — By  the  Georgia  act  of  1866,  page  127,  the  state 
loaned  its  credit  to  a  railroad  compaDy  by  eDdorsing  the  bonds  of 
the  latter,  which  act  also  provided  that  such  endorsement  should  operate 
fts  a  prior  lien  or  mortgage  upon  all  the  property  of  the  company.  The 
constitution  adopted  in  1868,  provided  that  the  state  should  not  grant 
or  loan  its  credit  to  aid  any  company  unless  the  whole  property  of  the  cor- 
poration should  be  bound  for  the  security  prior  to  any  other  indebtedness, 
with  certain  exceptions.  In  1870  (acts  1870,  page  336)  an  act  was  passed 
purporting  to  amend  the  act  of  1866,  and  authorizing  the  governor  to  place 
the  endorsement  of  the  state  upon  additional  bonds  of  the  company,  and 
thereafter  such  additional  bonds  were  issued,  endorsed  by  the  state,  and 
sold.  In  1873,  the  company  made  default  in  payment  of  the  bonds  of 
1886,  and  its  property  was  taken  possession  of  for  the  benefit  of  the  state. 
Subsequently  (in  1875)  the  legislature  declared  the  bonds  of  1866  to  be  valid 
and  binding  obligations  of  the  state,  but  that  the  bonds  issued  under  the 
act  of  1870  were  unconstitutional,  null,  and  void,  and  in  the  same  year,  the 
state  sold  the  mortgaged  property,  being  itself  the  purchaser,  for  the  sum  of 
$1,000,000.  The  bonds  of  1866  having  been  retired,  the  holders  of  the 
bonds  of  1870  brought  suit  to  set  aside  the  sale,  but  the  bill  was  dismissed 
upon  the  around  that  inasmuch  as  the  state  was  a  necessary  party  it  could 
not  be  sued  without  its  consent.  Thereafter  the  state  sold  the  property  for 
$1,250,000,  and  the  holders  of  the  bonds  of  1870  filed  a  supplemental  bill 
against  the  purchasers  of  the  road,  seeking  to  impress  the  property  in  their 
hands  with  the  trust,  charging  that  the  stnte  had  been  the  trustee  of 
complainants  for  the  purpose  of  enforcing  their  equitable  rights,  and  that 
it  had  been  guilty  of  a  breach  of  trust  in  selling  the  property  for  less  than 
its  value.  Held,  that  the  complainants  were  not  entitled  to  be  subrogated 
to  the  security  taken  by  the  state  under  the  act  of  1866  by  way  of  mort- 
gage, nor  to  enforce  such  mortgage  by  reason  of  such  subrogation,  since 
the  state  had  divested  itself  of  all  its  rights  by  selling  the  mortgaged  prem- 
ises, and  by  applying  the  proceeds  to  the  payment  of  the  debt  which  the 
mortgage  was  given  to  secure,  and  no  longer  had  any  rights  of  its  own, 
and  that  therefore  no  subrogation  could  be  derived  through  it;  also,  that 
the  state  being  a  necessary  party  to  the  enforcement  of  the  subrogation,  it 
could  not,  without  its  consent,  be  impleaded. 

Same — Rights  of  Holders  of  Bonds  First  Endorsed.^If  the  statutory 
mortgage  created  by  the  act  of  1866  was  solely  for  indemnification  of  the 
state,  and  not  for  the  security  of  the  bondholders,  the  latter,  whatever 
might  be  their  indirect  rights  by  subrogation,  could  not  avail  themselves 
of  the  statutory  mortgacre. 

Constitutionality  of  Act  Authorizing  Endorsement  of  Bonds  by  State  and 
Amending  Prior  Act — Effect  of  Intermediate  Amendment  of  Constitution 
Prohibiting  Loan  of  Credit  by  State.— The  holders  of  the  bonds  of  1870 
contended  that  the  act  authorizing  the  issue  of  those  bonds  being  an  amend- 
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ment  of  the  act  of  1866,  its  provisions  as  to  the  mortg^e  became  incorpo- 
rated in  the  act  of  1870.  Bddf  that,  assuming  this  contention  to  be  correct, 
the  latter  act  would  be  a  violation  of  the  constitution  as  amended  in  1868 
prohibitioj;^  the  loan  of  the  credit  of  the  Rtate. 

Same— Impairment  of  Obligation  of  ContractSt— Assuming  that  the  in- 
corporation uf  the  provisiuus  of  the  ace  of  1866  into  the  act  of  1870  made 
the  bonds  issued  under  the  latter  act  equal  in  rank  with  the  bonds  issued 
under  the  former  act,  the  latter  act  of  1870  would  be  void  as  impairing  the 
obligation  of  the  contract  entered  into  witli  the  holders  of  the  bonds  of  1866, 

Effect  of  Sole  Interest  of  State  in  Mortgage  Security. — Assuming  tliac 
the  mortgage  created  by  the  act  of  1866  was  iu  favor  of  the  state  and  not  in 
favor  of  the  bondholders;  that  the  issuance  of  the  bonds  of  1870  simply 
increased  the  aggregate  amount  of  the  staters  liability ;  that  there  was  no 
difference  between  the  two  mortgages  in  rank  because  of  the  holding  by 
the  state  of  both  series,  and  that  the  issue  of  the  two  were  practically  under 
one  act,  which  wouhl  be  in  effect  an  assertion  that  the  statutory  mortgage 
created  by  the  act  of  1866  was  solely  for  the  benefit  and  indemnification  uf 
the  state,  and  that  the  holders  of  the  bonds  were  not  directly  interested 
therein,  the  contention  if  correct  would  defeat  the  complainants. 

Right  of  State  to  Indirectly  Violate  Constitution! — ^The  state  having  a 
first-mortgage  security  which  it  had  taken  to  secure  bonds  of  which  it  was 
an  endorser,  could  not  vitiate  such  security  by  allowing  others  to  parti- 
cipate in  the  benefits  thereof,  and  thus  do  by  indirection  what  the  consti- 
tution forbade  it  to  do  directly. 

Duty  of  Holders  of  Bonds  of  Second  Series  to  Protect  Themselves  by 
Payment  of  Prior  Indebtedness. — The  property  of  the  company  having  lieen 
for  nearly  two  year»  under  seizure  for  default  iu  the  payment  of  the  bonds 
of  1866,  it  was  the  plaiu  duty  of  the  holders  of  the  second  issue  of  bonds, 
if  tliey  were  interested  in  preventing  a  sale,  and  wished  to  tender  their 
bond!4  in  paym^^nt,  to  bid  a  sufficient  amount  to  lift  the  prior  encumbrance. 

Validity  of  Purchase  by  State  at  its  own  Sale— Georgia  Doctrine. — ^The 
sale  was  not  void  for  the  reason  that  the  purchase  by  the  state  was  at  its  own 
sale  as  trustee,  since  it  is  the  settled  doctrine  in  Georgia  that. the  purchase 
by  a  trustee  at  his  own  sale  is  not  absolutely  void,  but  merely  voidable  at 
the  option  of  the  eeUui  que  truU. 

Appeal  from  the  United  States  circuit  court  for  the  south- 
ers  district  of  Georgia. 

The  Macou  &  Bruuswick  Bailroad  Company  was  chartered 

by  the  legislature  of  Georgia  in  1856.    Acts  1856,  p.  181.    In 

December,  1866  the  legislature  of  the  state  author- 

*"        '      ized  the  governor  to  endorse  the  bonds  of  the  road 

to  the  extent  of  $10,000  per  mile.     The  act  reads  as  follows : 

''An  act  to  extend  the  aid  of  the  state  to  the  completion  of 

the  Macon  and  Brunswick  Bailroad,  and  for  other  purposes, 

^'Wiiereas  the  Macon  and  Bruuswick  Bailroad  has  been 
completed  to  the  distance  of  fifty  miles  from  the  city  of  Ma- 
con, and  is  thoroughly  equipped,  and  daily  trains  are  running 
thereon,  and  seventy  miles  additional  are  graded  and  ready 
for  the  superstructure  ;  and  whereas  its  completion  to  Bruns- 
wick would  greatly  inure  to  the  benefit  of  the  state  in  develop- 
ing its  agricultural,  commercial,  and  manufacturing  interests ; 
and  whereas,  by  reason  of  the  financial  embarrassments  re- 
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salting  from  the  late  war,  the  stockholders  of  said  railroad 
are  unable  to  supply  the  capital  necessary  to  the  completion 
of  this  great  work : 

**  Section  1.  Be  it  enacted,  etc.,  that  his  excellency,  the  gov- 
ernor, be  and  he  is  hereby  authorized  to  place  the  endorse- 
ment of  the  state  on  the  bonds  of  the  Macon  and  Brunswick 
Bailroad  Company  which  said  company  may  issue,  to  the 
amount  of  ten  thousand  dollars  per  mile  for  as  many  miles  of 
said  road  as  are  now  completed,  and  the  like  amount  per  mile 
for  every  additional  ten  miles,  as  the  same  may  be  completed 
and  placed  in  running  order,  on  the  following  terms  and  con- 
ditions, to  wit :  Before  any  such  endorsement  shall  be  made 
the  governor  shall  be  satisfied  that  as  much  of  the  road  as 
the  said  endorsement  shall  be  applied  for  is  really  finished 
and  in  complete  running  order,  and  that  said  road  is  free 
from  all  liens,  or  mortgages,  or  other  incumbrances,  which 
may  in  anv  manner  endanger  the  security  of  the  state ;  and 
upon  the  further  condition  and  express  understanding  that 
any  endorsement  of  said  bonds,  when  thus  made,  shall  not 
only  vest  the  title  to  all  property  of  every  kind  which  may  be 
purchased  with  said  bonds  in  the  state,  until  all  the  bonds  so 
endorsed  shall  be  paid ;  but  the  said  endorsement  shall  be, 
and  is  hereby  understood  to  operate  as  a  prior  lien  or  mort- 
gage on  all  of  the  property  of  the  company,  to  be  enforced  as 
herinafter  provided  for. 

"  Sec.  2.  In  the  event  of  anv  bond  or  bonds  endorsed  by 
the  state,  as  provided  in  the  nrst  section  of  this  act,  or  the 
interest  due  thereon,  shall  not  be  paid  by  said  railroad  com- 
pany at  maturity,  or  when  due,  it  shall  be  the  duty  of  the 
governor,  upon  information  of  such  default  by  any  holder  of 
said  bond  or  bonds,  to  seize  and  take  possession  of  all  the 
property  of  said  railroad  company,  and  apply  the  earnings  of 
said  road  to  the  extinguishment  of  said  bond,  or  bonds,  or 
coupons,  and  shall  sell  the  said  road  and  its  equipments,  and 
other  property  belonging  to  said  company  in  such  manner 
and  at  su(;h  time  as  in  liis  judgment  may  best  subserve  the 
interest  of  all  concerned."    Acts  1866,  p.  127. 

Under  this  authority  the  governor  endorsed  the  bonds  of 
the  company  to  the  extent  of  $1,950,000.  The  bonds  were 
thus  entitled : 

"State  of  Georgia. 

"United  States  of  America. 

"Macon  &  Brunswick  Bailroad  Company. 
First  and  Only  Mortgage  Bond." 

They  acknowledged  that  the  Macon  &  Brunswick  Bailroad 
Company  was  indebted  to  Charles  J.  Jenkins,  as  governor  of 
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Georgia,  and  to  his  successors  in  o£Bce,  or  to  the  bearer 
thereof ;  and  also  recited  the  statutory  mortgage,  which  was 
reserved  by  the  state  in  the  act  of  1866.  In  June,  1870,  the 
president  of  the  railroad  company  executed  an  instrument  in 
which  he  stated  that  these  bonds  had  been  issued  in  con- 
formity' with  the  statute,  and  that  the  company  was  desirous 
of  confirming  the  lien  held  by  the  state  to  secure  their  pay- 
ment, and  that,  therefore,  he,  as  president,  recognized,  on 
behalf  of  the  company,  the  validity  of  the  statutory  mortgage 
and  of  the  lien  created  thereby.  To  this  instrument  the  state 
was  not  a  party.  In  October,  1S70,  the  legislature  of  Georgia 
passed  the  following  act: 
"An  act  to  amend  an  act  to  extend  the  aid  of  the  state  to  the 

completion  of  the  Macon  and  Brunswick  Bailroad,  and  for 

other  purposes. 

**  Whereas  the  Macon  and  Brunswick  Bailroad  has  been 
completed  to  Brunswick,  requiring  a  greater  outlay  of  money 
than  was  originally  contemplated,  to  place  the  same  in  com- 
plete running  order,  and  to  furnish  the  necessary  cars,  engines, 
and  machinery ;  and  whereas  the  state  has,  by  recent  legisla- 
tion, endorsed  the  bonds  of  other  railroads  to  the  extent  of 
fifteen  thousand  dollars  per  mile  : 

"  Section  1.  The  general  assembly  of  the  state  of  Georgia 
do  enact,  that  the  above-recited  act  be  so  amended  as  to  au- 
thorize the  governor  to  place  the  endorsements  of  the  state, 
to  the  extent  of  three  thousand  dollars  per  mile,  upon  the 
bonds  of  said  Macon  and  Brunswick  Bailroad  Company,  in 
addition  to  ten  thousand  dollars,  as  recited  in  the  act  of 
which  this  is  amendatory. 

"  Sec.  2.  Be  it  further  enacted,  that  all  laws  and  parts  of 
laws  in  conflict  with  this  act  be,  and  the  same  are,  hereby 
repealed."     Acts  1870,  p.  336. 

Under  this  act  bonds  to  the  extent  of  $600,000  were  issued 
by  the  railroad  and  indorsed  by  the  state.  These  bonds 
differed  in  several  particulars  from  those  of  the  first  issue. 
Thus,  instead  of  acknowledging  that  the  corporation  was  in- 
debted to  the  governor  of  the  state,  they  declared  that  it  was 
indebted  to  Morris  K.  Jesup,  of  the  city  of  New  York,  or 
bearer.  They  made  no  reference  to  the  mortgage  or  lien  held 
by  the  state  under  the  act  of  1866,  nor  did  they  purport  to  be 
secured  by  mortgage.  Each  of  them  contained  this  recital : 
**  This  is  one  of  a  series  to  the  extent  of  $3,000  per  mile  of 
the  Macon  and  Brunswick  Bailroad  Company,  indorsed  by 
the  state  of  Georgia  in  accordance  with  an  act  of  legislature 
passed  October  27,  1870."  At  the  time  this  act  was  passed 
the  constitution  of  Georgia  contained  the  following  provision : 

"  The  general  assembly  shall  pass  no  law  making  the  state  a 
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stockholder  in  any  corporate  company ;  nor  shall  the  credit 
of  the  state  be  granted  or  loaned  to  aid  any  company  without  a 

Erovision  that  the  whole  property  of  the  company  shall  be 
ound  for  the  security  of  the  state  prior  to  any  other  debt  or 
lien,  except  to  laborers ;  nor  any  company  in  which  there  is 
not  already  an  equal  amount  invested  by  private  persons  ;  nor 
for  any  other  object  than  a  work  of  public  improvement," 
Const.  1868,  art.  3,  §  6,  subsec.  5. 

In  August,  1872,  the  legislature  of  Georgia  passed  a  resolu- 
tion  declaring  that  the  state's  guarantee  placed  on  the  bonds 
of  the  Macon  &  Brunswick  Kailroad  Company  was  binding. 
In  1873  the  company  defaulted  in  the  payment  of  interest  on 
the  bonds  issued  under  the  act  of  1866,  and  which  bore  the 
state's  indorsement.  In  July  of  that  3'ear  the  governor  issued 
a  proclamation  reciting  the  passage  of  the  act  of  1866,  the 
issue  of  the  bonds  thereunder,  and  the  company's  default. 
He  announced  also  that,  in  pursuance  of  the  power  conferred 
upon  him  by  that  act,  he  had  seized  the  company's  property, 
and  had  appointed  an  agent  to  the  state  to  take  possession 
and  control  of  the  same.     In  March,  1875.  the  legislature 

Eassed  a  resolution  declaring  that  the  $1,950,000  issue  of 
onds  which  had  been  indorsed  under  the  act  of  1866  were 
valid  and  binding  obligations  of  the  state,  but  that  the  $600,- 
000  issue  under  the  act  of  1870  was  unconstitutional,  null,  and 
void ;  that  it  was  the  sense  of  the  general  assembly  that  the 
railroad,  with  its  franchises,  equipments,  and  appurtenances, 
should  be  sold  by  the  governor  at  an  early  date,  and,  if  con- 
sidered practicable,  as  early  as  June  1,  1875,  at  public  or 
private  sale,  and  upon  such  terms,  and  for  such  a  price  in 
money  or  first-mortgage  indorsed  bonds  of  the  Macon  & 
Brunswick  Kailroad  Company,  or  bonds  of  the  state,  as,  in 
his  judgment  might  be  consistent  with  the  interests  of  the 
state,  and  that  no  commission  or  percentage  should  be  au- 
thorized or  allowed  under  such  sale. 

In  April,  1875,  the  governor  issued  his  executive  order  for 
the  sale  of  the  railroad  property  which  had  been  under  seiz- 
ure since  1873,  This  order,  after  also  reciting  the  act  of 
1866,  and  the  indorsement  by  the  state  of  the  bonds  issued 
thereunder,  proceeded  as  follows  : 

"  AVhereas,  among  other  provisions  of  said  second  section 
of  said  act,  it  is  expressly  provided  that  after  the  seizure  of 
all  che  property  of  said  company,  as  aforesaid,  the  governor 
*  shall  sell  the  road  and  its  equipments  and  other  property 
belonging  to  said  company,  in  such  manner  and  at  such  times 
as,  in  his  judgment,  may  best  subserve  the  interest  of  all 
concerned ; '  and  having  become  satisfied  that  it  will  be  for 
the  best  interest  of  the  state  and  all  concerned  that  all  the 
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property  of  the  company  seized  tinder  said  order  be  sold  at 
au  early  day,  it  is  therefore 

^'  Ordered,  that  all  the  property  seized,  as  aforesaid,  now 
in  the  possession  of  Edward  A.  Flewellen,  receiver  of  the 
property  of  the  Macon  &  Brunswick  Bailroad  Company, 
under  said  order,  be  sold  to  the  highest  bidder  at  public  out- 
cry at  the  depot  of  the  Macon  &  Brunswick  Bailroad  Com- 
pany, in  the  city  of  Macon,  between  the  hours  of  10  o'clock 
A.M.  and  4  o'clock  p.m.  on  the  first  Tuesday  in  June  next. 

"  The  said  sale  will  be  made  r  cash,  for  bonT  i  of  i^is 
state,  or  the  first-mortgage  bonds  of  the  company,  indorsed 
in  behalf  of  the  state,  under  the  authority  of  the  act  approved 
December  3,  1866.     It  is  further 

"  Ordered,  that  the  said  Edward  A.  Flewellen,  as  receiver 
aforesaid,  make  out  an  advertisement  under  this  order,  set- 
ting forth  with  requisite  particularity  all  the  property  to  be 
sold  as  aforesaid,  and  publish  the  same  in  such  public  ga- 
zettes in  this  state  and  iu  the  city  of  New  York  as,  in  his  judg- 
ment, will  give  proper  publication  to  said  sale.*' 

The  sale  thus  directed  took  place  on  the  date  fixed,  and 
the  property  was  bought  in  b  v'  the  governor,  on  behalf  of  the 
state,  for  $1,000,000,  the  purchase  having  bee  i  authorized  by 
the  legislature  of  the  state.  The  governor  executed  a  formal 
conveyance  of  the  purchase  to  the  state  on  June  3,  1875,  and 
the  state  subsequently  retired  the  $1,950,000  of  bonds  which 
had  been  issued  and  indorsed  under  the  act  of  1866.  In  Sep- 
tember, 1877,  the  complainants  (appellants),  alleging  them- 
selves to  be  holders  and  owners  of  bonds  of  the  Macon  & 
Brunswick  Bailroad  Company,  indorsed  by  the  state  under 
the  act  of  1870,  which,  they  averred,  they  had  acquired  in 
open  market  after  the  state  had  acknowledged  her  liability 
thereon,  and  before  the  passage  of  the  act  declaring  the  in- 
dorsement invalid,  filed  tlieir  bill  in  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Georgia  against  the 
company  and  certain  persons  named  therein,  "  styling  them- 
selves directors  of  the  Macon  &  Brunswick  Railroad,"  and 
J.  W.  Renfroe,  treasurer,  and  Alfred  H.  Colquitt,  governor, 
of  Georgia.  This  bill,  after  setting  out  the  facts  substantially 
as  here  given,  charged  that  the  sale  made  by  the  governor 
was  void  for  the  following  reasons : 

"  (1)  Because  neither  the  legislature  nor  the  governor  had 
the  right  to  exclude  the  $600,000  series  of  indorsed  bonds 
from  being  used  as  so  much  cash  in  the  purchase  of  said  road 
at  tlieir  face  value.  Certainly  they  were  entitled  to  be  so 
used  in  the  event  of  the  exhaustion  of  the  $1,950,000,  which 
themselves  should  have  received  as  cash  at  par. 

"  \2)  Because  the  governor  was  not  authorized  to  bid  on 
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said  property  for  the  state,  and  the  state  had  no  constitu* 
tional  power  to  make  the  purchase,  or,  if  said  sale  is  not  Yoid^ 
it  is  certainly  voidable,  because  under  the  statutory  and  exe- 
cuted mortgages  the  state  is  the  trustee  of  the  property 
mortgaged  for  the  benefit  of  the  bondholders,  and  had  no 
right  to  buy  at  her  c  <vu  sale  as  such  trustee,  without  incur- 
ring the  risk  of  having  such  sale  set  aside  at  the  instance  of 
any  beneficiary  under  the  trust ;  and  your  orator  as  such 
beneficiary  elects  to  set  said  sale  aside." 

The  bill  also  alleged  the  taking  up  by  the  state  of  the 
$1,950,000  of  bonds  issued  under  the  act  of  1866,  subsequent 
to  her  purchase  of  the  property,  and  averred,  in  the  alterna- 
tive, that,  if  the  sale  was  not  void  because  of  the  fact  that  the 
mortgage  was  solely  to  indemnify  the  state,  then  the  holders 
of  the  bonds  issued  under  the  act  of  1870  were  entitled  to  a 
ratable  distribution  of  the  proceeds  with  the  holders  of  those 
indorsed  under  the  act  of  1866,  and  therefore  should  receive 
an  equal  pro  rata  share  of  all  sums  paid  or  to  be  paid  by  the 
state  un  the  retired  issue  of  $1,950,000  under  the  act  of  1866. 
The  bill  was  demurred  to  by  Eenfroe,  treasurer,  and  Colquitt, 
governor,  and,  after  hearing,  was  dismissed.  The  complain- 
ants  thereupon  prosecuted  their  appeal  to  this  court,  where 
the  decree  below  was  affirmed.  Cunningham  v.  Railroad  Co., 
109  U.  S.  446,  3  Sup.  Ct  292,  609.  Meanwhile,  subsequent 
to  the  decree  oi  dismissal  below,  the  railroad  and  its  appur- 
tenances were  sold  by  the  state,  under  proper  legislative 
authority,  for  $1,250,000,  and  through  a  series  of  transfers, 
some  of  them  being  the  result  of  judicial  foreclosure  of  mort- 
gages, the  road  finally  became  the  property  of  the  East  Ten- 
nessee, Virginia  &  Georgia  Railroad  Company.  In  1886,  after 
the  filing  of  the  mandate  of  this  court,  alhrming  the  decree  of 
dismissal,  a  motion  was  made  below  for  a  decree  pro  con/esso 
against  the  Macon  &  Brunswick  Railroad  Company,  and  leave 
was  given  to  file  a  supplemental  bill  making  the  East  Tennes- 
see, Virginia  &  Georgia  Railroad  Company  a  party  defend- 
ant. The  amended  bill  was  duly  filed.  This  bill,  after 
substantially  reiterating  the  averments  of  the  original  bill, 
and  charging  likewise  that  the  sale  at  which  the  governor 
bought  in  the  property  on  behalf  of  the  state  was  null  and 
void,  alleged  that  the  East  Tennessee.  Virginia  &  Georgia 
Railroad  Company  was  a  purchaser  with  notice  of  the  ille- 
gality, and  then  proceeded  as  follows  : 

**  And  your  orator  charges  that  the  said  state  of  Georgia 
held  the  said  property,  after  the  seizure  thereof,  as  a  trust 
for  the  payment  of  the  obligations  of  the  said  the  Macon  & 
Brunswick  Railroad  Company  to  the  extent  of  the  avails  of  a 
sale  of  the  said  property  to  be  made  for  the  interest  of  all 
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creditors  of  said  company,  with  the  privilege  unto  the  said 
state  of  protection,  first,  out  of  said  avails,  oi  its  own  indorse- 
ment of  the  bonds  of  said  company ;  that  the  said  state,  in 
and  by  the  resolution  aforesaid,  declared  its  indorsement  of 
the  bonds  held  by  your  orator  to  be  not  binding  on  it,  and  in 
advance  of  demand  upon  it  by  your  orator  refused  thereby 
to  pay  the  said  endorsement,  or  to  enforce  its  said  privilege 
of  protection  of  said  indorsement  from  the  avails  of  said 
property  so  in  its  hands  ;  that  your  orator  thereby  became 
at  least  entitled  to  the  advantage  of  the  said  mortgage  lien  of 
the  said  state  for  his  protection,  to  have  the  said  property 
sold  with  proper  regard  to  his  interests  and  the  interests  of 
his  fellow  bondholders,  to  be  allowed  to  participate  freely 
with  all  other  lienors  of  the  said  railroad  at  the  sale  of  the 
said  railroad  property  by  his  said  trustee  in  bidding  upon 
said  property,  and  paying  therefor  in  the  bonds  held  by  him, 
hereinbefore  mentioned,  with  due  regard  to  the  protection  of 
any  and  all  prior  liens  and  the  costs  and  expenses  of  sale. 

"  And  your  orator  shows  that  in  and  by  the  said  resolutions 
under  which  said  sale  was  made,  and  under  color  of  which 
the  said  trustee  for  your  orator  became  possessed  of  the  said 
railroad  property,  the  said  state  of  Georgia  gave  notice  of  its 
intention  to  commit  a  breach  of  trust  by  excluding  your 
orator  from  participation  in  said  sale  on  equitable  terms  with 
the  holders  of  the  first-mortgage  bonds,  by  excluding  your 
orator,  by  the  provisions  thereof,  from  participation  in  the 
avails  of  said  sale  or  any  benefit  thereirom  by  announcing 
openly  to  the  world  its  intention  to  sell  the  said  road  in  its 
own  interest  rather  than  in  the  interest  of  the  creditors  of 
Baid  company,  and  by  divers  other  acts  and  announcements, 
all  concurring  to  demonstrate  positively  to  the  world  that 
the  said  trustee  had  determined  to  exclude  your  orator  from 
any  benefit  under  the  said  trust,  and  that  it  would  not  regard 
or  protect  in  any  respect  the  interests  of  your  orator  and  his 
fellow  bondholders  in  the  said  sale  or  distribution  of  avails. 

"  And  your  orator  shows  that  in  point  of  fact  the  said  state 
of  Georgia,  at  the  said  sale,  did  commit  the  said  breach  of 
trust  according  to  its  previously-announced  intention,  did 
exclude  your  orator  and  his  fellow  bondholders  from  their 
rights  of  equitable  protection  at  sale  by  bidding  and  paying 
the  bonds  held  bv  them,  did  sell  the  said  road  in  a  manner 
contrary  to  the  interests  of  the  creditors  generally  of  the  said 
road  for  a  very  small  part  of  its  real  value,  the  price  nomi- 
nally bid  thereior  being  one  million  dollars,  and  the  real  value 
thereof  being  four  million  dollars,  and  did  sell  the  road  to 
itself  for  said  price,  in  its  own  interest,  and  without  regard 
to  the  interests  of  the  beneficiaries  of  the  trust,  including 
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your  orator,  and  thereupon,  in  equity,  held  the  said  property 
as  a  trust  for  your  orator,  and  subject  to  his  lien  for  the  pay- 
ment of  his  said  bonds. 

"And  your  orator  avers  that  the  said  the  East  Tennessee, 
Virginia  &  Georgia  Railroad  Company  and  the  East  Tennes- 
see, Virginia  &  Georgia  Railway  Company  had  full  notice  in 
the  purchase  of  said  property  made  by  each  of  the  said 
breach  of  trust  by  said  trustee,  and  took  the  said  property 
subject  to  the  duties  and  liabilities  of  said  trustee  towards 
your  orator, — that  is  to  say,  with  the  lien  of  your  orator  un- 
affected and  undischarged  by  the  sale  of  said  property  made 
by  said  trustee  in  breach  of  his  fiduciary  duty, — and  that  the 
said  last-mentioned  company  now  ht)lds  said  property  as 
trustee  for  your  orator,  and  subject  to  your  orator's  lien  for 
the  payment  of  the  said  indebtedness  to  him." 

The  East  Tennessee  Company  answered  the  supplemental 
bill,  stating  the  various  conveyances  through  which  the  title 
had  finally  come  to  be  vested  in  itself,  and  asserting  the 
validity  thereof.  All  the  facts  above  stated  appear  on  the 
face  of  the  pleadings  and  exhibits.  Before  the  sale  was  made 
by  the  state,  John  P.  Branch,  a  holder  of  bonds  of  the  same 
series  as  those  held  by  these  complainants,  had  filed  a  bill  in 
the  circuit  court  of  the  Southern  district  of  Georgia,  asking 
for  an  injunction  to  prevent  the  sale,  but  the  application  was 
denied.  Branch  v.  Railroad  Co.,  2  Woods,  385,  Fed.  Cas.  No. 
1808.  Branch  had  also  taken  a  decree  pro  confesso  against 
the  Macon  <fe  Brunswick  Railroad  Company,  and  he  was 
allowed  to  intervene  below,  and  become  a  party  to  the  pres- 
ent suit,  in  which  he  claims  the  same  rights  as  those  asserted 
in  the  original  and  supplemental  bill.  The  cause  was  sub- 
mitted to  the  court  on  bill,  answer,  and  exhibits,  and  resulted 
in  a  decree  of  dismissal.  The  case  was  then  brought  here  by 
appeal. 

Chas.  N.  West,  W.  W,  Montgomery,  D.  H.  Chamberlain,  and 
John  Howard,  for  appellants. 

George  Hoadly,  for  appellees. 

Mr.  Justice  White,  after  stating  the  case,  delivered  the 
opinion  of  the  court 

The  case  of  the  appellants  rests  upon  two  distinct  legal 
propositions.  The  first  one  asserts  their  right  to  be  subro- 
gated to  a  mortgage  security  taken  by  the  state  of 
Georgia,  and,  by  virtue  of  such  subrogation,  to  en-  *  '^* 
force  the  mortgage  against  the  property  of  the  railway  com- 
pany. The  other  proposition  is  that  they  are  direct  mortgage 
creditors,  and  have  a  specific  mortgage  lien  upon  the  prop- 
erty  of  the  company. 


670        CUNNINGHAM  V.  MACON  &  BRUNSWICK  B.  CO.  [VOL.  61 

A  right  of  subrogation,  sucli  as  is  here  claimed  by  the  ap- 
pellantSy  does  not  involve  any  direct  lien  in  favor  of  the 
creditor,  resulting  from  his  position  as  such.  It  only  exists 
in  consequence  of  his  being,  as  a  creditor,  entitled  to  enjoy 
certain  rights  which  are  vested  in  the  surety  at  the  time  the 
subrogation  is  claimed.  This  principle  is  fandamenta],  and 
its  application  is  fatal  to  the  complainants.  As  the  creditor's 
right  to  subrogation  depends  on  the  existence,  in  the  surety, 
of  the  rights  to  which  subrogation  is  sought,  it  follows  that, 
after  the  surety  has  parted  with   the   thing  given  him  for  his 

Protection,  the  creditor  can  have  no  subrogation  to  such  thing, 
n  the  present  case,  when  the  subrogation  is  claimed,  the 
state  had  divested  herself  of  all  her  rights,  under  the  mort- 
gage of  indemnity,  by  selling  the  mortgaged  premises,  and 
had  applied  the  proceeds  of  the  sale  to  the  payment  of  the 
debt  which  the  mortgage  was  given  to  secure.  She  had  no 
longer  any  rights  of  her  own,  therefore  no  subrogation  could 
be  derived  through  her.  Aside  from  this  consideration,  in 
order  to  enforce  equitable  subrogation  against  a  surety,  he 
must  be  made  a  party  to  the  cause.  The  state  of  Georgia  is 
not,  and  cannot  be,  without  her  consent,  impleaded.  All  the 
foregoing  doctrine  was  applied  and  carefully  stated  in  Cham- 
berlain V.  Railroad  Co.,  92  U.  S.  299,  where,  speaking  through 
Mr.  Justice  Field,  the  court  said  :  "  Whatever  right  the  plaint- 
iff had  to  compel  the  application  of  the  lands  received  by  the 
state  to  the  payment  of  the  bonds  held  by  him,  it  was  one 
resting  in  equity  only.  It  was  not  a  legal  right  arising  out  of 
any  positive  law,  or  any  agreement  of  the  parties.  It  did  not 
create  any  lien  which  attached  to  and  followed  the  property. 
It  was  a  right  to  be  enforced,  if  at  all,  only  by  a  court  of  chan- 
cery against  the  surety.  But  the  state  being  the  surety  here, 
it  could  not  be  enforced  at  all,  and,  not  being  a  specific  lieu 
upon  the  property,  cannot  be  enforced  against  the  state's 
guarantees.  Where  property  passes  to  the  state,  subject  to 
a  specific  lien  or  trust  created  by  law  or  contract,  such  lien  or 
trust  may  be  enforced  by  the  courts  whenever  the  property 
comes  under  their  jurisdiction  and  control.  Thus,  if  property 
held  by  the  government,  covered  by  a  mortgage  of  the  original 
owner,  should  be  transferred  to  an  individual,  the  jurisdiction 
of  the  court  to  enforce  the  mortgage  would  attach,  as  it  ex- 
isted previous  to  the  acquisition  of  the  government.  The 
Siren,  7  Wall.  158,  159.  Bat  where  the  property  is  not  af- 
fected by  any  specific  lien  or  trust  in  the  hands  of  the  state, 
her  transfer  will  pass  an  unincumbered  estate.'' 

The  appellants  must  therefore  rely  for  the  maintenance  of 
any  rights  they  may  possess  upon  their  second  proposition. 
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which  is  to  the  effect  that  the  bonds  which  they  hold  were 
secured  by  the  statutory  mortgage  created  by  the 
act  of  1886,  and  that  the  mortage  rights  thus  exist-  ?iJ***'# 
ing  were  not  affected  by  the  sale  made  by  the  state  bon<uori87o. 
in  1875,  but  are  yet  subsisting,  and  may  be  en- 
forced against  the  mortgaged  property  in  the  hands  of  the 
present  defendant.  It  is  obvious  that,  if  the  statutory  mort- 
gage created  by  the  act  of  1866  was  solely  for  the  indemnifi- 
cation of  the  state,  and  not  for  the  security  of  the  bondholders, 
the  latter,  whatever  may  be  their  indirect  rights  by  subrogation, 
cannot  directly  avail  themselves  of  the  statutory  mortgage. 
Chamberlain  v.  Bailroad  Co.,  92  U.  S.  299  ;  Tennessee  Bond 
Gases,  114  U.  S.  663.  In  order,  therefore,  to  give  them  the 
relief  which  they  seek,  the  statutory  mortgage  must  be  treated 
as  having  been  given  to  secure  the  holders  of  the  bonds.  But 
if  this  view  be  taken,  the  claim  here  asserted  is  untenable.  If 
there  bo  a  mortgage  in  favor  of  complainant's  bonds,  it  must 
result  from  the  terms  of  the  act  of  1866 ;  but  these  bonds  were 
not  issued  under  that  act,  and  owe  their  existence  to  the  au- 
thority conferred  by  the  act  of  1870.  This  act  reserved  no 
mortgage,  and  the  bonds  of  relator,  having  been  issued  under 
it,  do  not  purport  to  be  secured  by  mortgage.  The  claim 
that  they  are  so  secured  is  deduced  from  this  contention :  The 
act  of  1870,  it  is  asserted,  purported  to  be  an  amendment  to 
the  act  of  1866 ;  therefore  the  provisions  as  to  mortgage  found 
in  the  act  of  1866  were  incorporated  into  and  became  a  part 
of  the  act  of  1870.  Between  1866  and  1870,  however,  the  fol- 
lowing amendment  to  the  constitution  of  Georgia  was  adopted, 
and  it  was  in  force  when  the  act  of  1870  was  passed. 

''  The  general  assembly  shall  pass  ;io  law  making  the  state 
a  stockholder  in  any  corporate  company ;  nor  shall  the  credit 
of  the  state  be  granted  or  loaned  to  aid  any  company  without 
a  provision  that  the  whole  property  of  the  company  shall  be 
bound  for  the  security  of  the  state,  prior  to  any  other  debt  or 
lien,  except  to  laborers ;  nor  any  company  in  which  there  is 
not  already  an  equal  amount  invested  by  private  persons, 
nor  for  any  other  object  than  a  work  of  public  improve- 
ment." 

Under  these  provisions,  if  we  were  to  construe  the  act  of 
1870  as  desired,  the  result  would  be  to  make  that  act  clearly 
violate  the  amendment  to  the  constitution  just  cited ;  for,  if 
the  statutory  mortgage  secured  the  bondholders, 
then  the  bonds  issued  under  the  act  of  1866  were  |^,^'*iV'Mro'f 
necessarily  secured  by  a  first  mortgage,  and  those  ig;©. 
issued  under  the  act  of  1870  by  a  second.     This 
conclusion  can  be  avoided  only  in  one  or  the  other  of  two 
ways :  First.  By  contending  that  the  incorporation  of  the  pro- 
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visions  of  the  act  of  1866  into  the  act"  of  1870  made  the  bonds 
issued  under  tlie  latter  act  equal  in  rank  of  mortgage  with  the 
bonds  issued  under  the  former.  But  to  admit  this  contention 
would  make  the  act  of  1870  void,  because  it  would,  if  thus 
coustrned,  impair  the  obligations  of  the  contract  made  with 
the  holders  of  the  bonds  first  issued.  Or,  second,  by  contend- 
ing that,  inasmuch  as  the  mortgage  created  by  the  act  of  1866 
was  in  favor  of  the  state,  and  not  in  favor  of  the  bondholders, 
the  issuance  of  the  bonds  of  the  second  series  simply  increased 
tho  aggregate  amount  of  the  state's  liability,  and  that  there 
was  no  difference  between  the  two  in  rank  of  lien  and  mort- 
gage, since  the  state  held  both  the  first  and  second  series,  and 
the  two  were  practically  issued  under  one  act  But  this  would 
be  an  assertion  that  the  statutory  mortgage  created  by  the  act 
of  1886  was  solely  for  the  benefit  and  indemnification  of  the 
state,  and  that  the  holders  of  the  bonds  were  not  directly  in- 
terested therein.  If  this  position  be  assumed,  it  defeats  the 
complainants,  as  we  have  already  seen. 

However,  it  is  claimed  that,  even  if  the  state's  indorsement 
of  the  bonds  issued  under  the  act  of  1870  was  in  violation  of 
the  constitutional  amendment,  the  only  result  is  to 
^'nstUtttion  ^®^^^®^  *^®  indorsement  void,  and  thus  the  bonds 
i»/»ut«.  ^^^  I^^^  outstanding  as  valid  contracts  of   the  rail- 

road company,  secured  by  the  statutory  mortgage 
reserved  in  the  act  of  1866.  This  contradicts  the  plain  text 
of  that  act,  since  it  only  purported  to  reserve  a  mortgage  in 
favor  of  bonds  indorsed  by  the  state.  And,  besides,  if  this 
argument  were  adopted,  it  would  render  efficacious  a  legisla- 
tive violation  of  the  constitutional  amendment,  since  it  pre- 
supposes that  there  was. power  in  the  general  assembly  to  al- 
low the  mortgage  security,  which  had  been  taken  by  the  state 
solelj''  iu  order  to  secure  the  bonds  which  she  had  guaranteed, 
to  be  transferred  to  others  as  a  means  of  securing  bonds  to 
which  her  guarantee  could  not  be  constitutionally  affixed.  In 
other  words,  that  the  state,  having  a  first-mortgage  security, 
which  she  had  taken  to  secure  bonds,  of  which  she  was  an  in- 
dorser,  could  vitiate  such  security  by  allowing  others  to  par- 
ticipate in  the  benefits  thereof,  and  thus  do  by  indirection 
what  the  constitution  forbade  her  to  do  directly. 

Nor  does  the  case  of  Bailroad  Cos.  v.  Schutte,  103  U.  S. 
118,  sustain  this  argument  of  the  appellants.  There  the  state 
of  Florida  issued  her  bonds  to  aid  the  railroads,  securing  her- 
self by  a  first  mortgage  on  the  roads,  and  taking  in  exchange 
bonds  of  the  companies.  It  was  certified  on  the  state  bonds 
that  they  were  protected  by  a  first  mortgage  "  as  security  for 
the  holders  thereof."  The  bonds,  thus  drawn,  were  indorsed 
by  the  railroad  companies,  and  issued  by  them.    The  obliga 
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tion  of  the  state  was  found  unconstitutional,  but  it  was  held 
that,  inasmuch  as  the  railroad  companies  had  indorsed  the 
bonds  thus  drawn,  they  had  guaranteed  the  existence  of  the 
mortgage,  and  the  holders  of  the  bonds  were  therefore  entitled, 
as  against  them,  to  insist  upon  the  validity  of  the  mortgage, 


and  to  assert  legal  rights  by  virtue  thereof.     In  the  present 
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case  there  is  no  mention  of  the  existence  of  a  mort^aue  on  the 


face  of  the  bonds  declared  on  by  the  complainants ;  nor  is 
there  any  statement  of  such  mortgage  in  the  act  of  1870,  under 
which  they  were  issued.  The  claim  here  is  merely  that  a 
mortgage  resulted  from  the  statue  passed  in  1866,  which  stat- 
ute in  express  terms  reserves  a  mortgage  only  for  such  bonds 
as  are  indorsed  by  the  state.  The  case  relied  on  involved  no 
question  of  the  existence  of  a  mortgage,  but  the  point  at  issue 
was  whether  an  admittedly  existing  mortgage  could  be  en- 
forced against  the  corporation.  Here,  on  the  contrary,  the 
question  is  whether  the  mortgage  under  the  act  of  1866  ever 
existed  quoad  the  bonds  issued  under  the  act  of  1870. 

These  conclusions  are  decisive  of  the  cause,  but  other  con- 
siderations, which  affect  the  merits  of  the  controversy,  are 
equally  fatal  to  the  appellants.  It  cannot  be 
doubted  that,  even  if  the  bonds  issued  under  the  f "iJ^j,"'®^'**'' 
act  of  1870  were  secured  by  the  statutory  mort-  i^jg, 
gage  reserved  by  the  act  of  1866,  they  were  second 
m  rank,  and  therefore  their  holders  were  junior-mortgage 
creditors.  Nor  can  it  be  gainsaid  that  the  statutory  mortgage 
conferred  upon  the  state  the  power  to  sell  the  mortgaged 
property.  This  power  was  exercised  in  1876.  The  grounds 
upon  which  it  is  asserted  that  the  sale  was  void  are :  First, 
that  before  the  sale  it  was  announced  that  only  bonds  of  the 
issue  of  1866  would  be  received  in  payment,  and  that  at  the  sale 
it  was  declared  that  such  bonds  would  only  be  receivedat  their 
market  value.  There  is  no  averment  in  the  bill  that  the  first- 
mortgage  creditors  complained  of  these  requirements,  nor 
does  it  contain  any  allegation  that  the  holders  of  the  second- 
series  of  bonds,  who  are  now  championing  the  rights  of  the  first- 
mortgage  creditors,  bid  at  the  sale,  or  in  any  way  manifested 
their  willingness  to  free  the  property  from  the  first-mortgage 
debt.  The  rights  of  the  second-mortgage  creditors  were 
necessarily  subordinate  to  the  paramount  rights  of  the  credit- 
ors first  in  rank.  The  property  of  the  company  had  been  for 
nearly  two  years  under  seizure,  the  default  having  occurred 
in  1873.  It  was  the  plain  duty  of  the  second-mortgage  credit- 
ors, if  they  were  interested  in  preventing  the  sale,  and  wished 
to  tender  their  bonds  in  payment,  to  bid  a  sufficient  amount 
to  lift  the  prior  incumbrance.  Not  only  is  there  no  averment 
that  they  did  this,  but  the  bill  contains  an  assertion  that,  ia 
61  A.  &  £.  K.  Cas.-4d 


674         CUNNINGHAM  V.  MACON  &  BRUNSWICK  B.  CO.  [VOL.  61 

the  event  the  mortgage  indemnified  only  the  state,  then 
equality  of  rank  existed  between  the  holders  of  the  second 
and  the  holders  of  the  first  series  of  bonds ;  and  upon  this 
alleged  equality  the  complainants,  as  holders  of  the  second 
series,  base  their  claim  to  participate  ratably  in  the  distribu- 
tion of  the  purchase-money,  and  thus  infringe  upon  the  un- 
questioned rights  of  the  bondholders  under  the  act  of  1866. 

The  other  ground  of  attack  upon  the  sale  was  the  inca- 
pacity of  the  state  to  purchase  at  her  own  sale,  which,  it  is 
Taiiditrof  claimed,  resulted  from  the  fact  that  the  statutory 
parckM0b]r  mortgage  reserved  by  the  act  of  1866  made  the 
■*»*••  state   a  trustee  for  the  bondholders.     Conceding 

this,  the  state  was  both  a  trustee  and  a  mortgagee,  and  she 
had  a  direct  individual  interest  in  the  property,  by  reason  of 
her  indorsement  on  the  bonds.  The  general  assembly  of  the 
state  of  Georgia  had  expressly  authorized  the  governor  to  bid 
in  the  property,  on  behalf  of  the  state,  in  case  there  was  no  bid 
suflScient  to  protect  the  outstanding  obligation  which  bore  the 
state's  indorsement.  Even  if  this  provision  be  considered  in- 
applicable upon  the  ground  that  the  state  could  not  lawfully 
bid  at  the  sale  under  a  power  conferred  upon  herself  by  her- 
self, the  complainants'  position  would  be  untenable.  It  is 
conceded  that  the  settled  doctrine  in  Georgia  is  that  the  pur- 
chase by  a  trustee  is  not  absolutely  void,  but  merely  voidable, 
at  the  option  of  the  cestui  que  trust.  Worthy  v.  Johnson,  8  Ga. 
236.  Let  us  suppose,  for  the  sake  of  argument,  that  the 
cestuis  que  trustent  m  this  case  where  the  holders  of  the  bonds 
which  were  issued  under  the  act  of  1866  and  of  those  which 
were  issued  under  the  act  of  1870.  The  bill  contains  an  aver- 
ment that  the  holders  of  the  first  class  surrendered  their 
bonds  to  the  state  after  her  purchase  of  the  property,  and  that 
she  had  discharged  her  liability  under  her  indorsement  upon 
their  bonds.  In  retiring  these  bonds  the  state  paid  off  the 
first-mortgage  debt,  not  only  to  the  extent  of  her  bid,  but  to 
nearly  twice  its  amount.  The  action  of  the  first-mortgage 
creditors  in  accepting  the  extinguishment  by  the  state  of  their 
securities  and  the  mortgage  by  which  they  were  secured  was, 
in  effect,  a  ratification  of  the  sale,  and  established  its  legal 
validity,  so  far  as  they  were  concerned. 

Under  these  circumstances,  conceding  that  the  second  series 
of  bonds  were  secured  by  a  second  mortgage,  their  holders 
cannot  equitably  be  allowed  to  avoid  the  sale  without  tendering 
reimbursement  ol  the  amount  of  the  first  mortgage.  Their 
claims  were  subordinate  to  those  of  the  holders  of  the  first 
series,  and  they  have  no  recourse  until  the  latter  are  paid,  and 
it  would  be  grossly  inequitable  to  allow  them  to  avoid  a  sale 
which  has  been   ratified  by  those  who  were  primarily  inter* 
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ested  in  the  price  resulting  therefrom,  without  compelling 
them,  as  a  prerequisite,  to  do  equi^  by  protecting  the  first 
incnmbraucers.  Collins  v.  Riggs,  14  Wall.  492;  Jones,  Mortg.  § 
1669;  Pom.  'Eq.Jnr,^  1220  etseg.  Instead  of  doing  this,  although 
nearly  two  years  had  elapsed  between  the  sale  and  the  filing 
of  the  bill,  the  complainants  assert  that  their  bonds  are,  in 
the  contingency  last  stated,  equal  in  rank  of  mortgage  lien 
with  those  of  the  holders  of  the  first  series,  and  hence  that 
they  are  entitled  to  an  equal  participation  in  the  proceeds  of 
the  mortgaged  property.  Indeed,  in  the  discussion  at  bar,  the 
contention  was  advanced  that  the  retirement  of  the  first-mort- 
gage bonds  by  the  state,  after  her  purchase,  extinguished  the 
prior  mortgage  by  which  they  were  secured,  and  that,  the  sale 
being  voidable  at  the  instance  of  complainants, — an  option 
which  their  bill  asserts, — the  second  mortgage,  which  was 
held  by  them,  has  thus  become  first.  No  oflFer  to  pay 
the  amount  of  the  first  mortgage  was  made  prior  to  the 
purchase  of  the  property  by  the  defendants,  and  their  title 
cannot  now  be  divested,  even  if  such  an  ofter  were  made. 
We  think  the  complainants  are  not  entitled  to  the  relief  which 
they  claim,  and  that  the  property  passed  to  the  defendants 
free  from  any  lien  under  the  statutory  mortgage  arising  from 
the  act  of  1866  or  1870,  even  if  from  the  latter  any  such  mort- 
gage ever  resulted. 
Affirmed. 

Rights  of  Bond  holders— i^^Ate  of  Innocent  Purchaurs  of  Negotiahle  Bonds 
FrauduUtitly  Pledged  or  Sold  hy  President  of  Eailroad  Company. — In  Long 
Island  Loan  &  T.  Co.  tj.  Columbus,  C.  &  I.  C.  R.  Co.  (U.  S.  Cir.  Ct.  D.  Ind., 
Jan.  28,  1895),  65  Fed.  Rep.  455,  it  was  held  that  where  a  railroad  company 
has  made  its  negotiable  bonds  perfect  in  form,  payable  to  bearer,  and  has 
caused  them  to  be  certified  by  a  trustee  to  evidence  that  they  have  become 
obligatory,  and  has  placed  them  in  the  possession  of  its  president  with 
authority  to  sell  or  exchange  them  for  the  benefit  of  the  company  alone,  the 
title  of  an  innocent  purchaser  for  value,  and  before  maturity,  is  not 
defeated  by  the  fact  that  the  president  fraudulently  pledged  or  sold  such 
bonds  for  his  own  private  use  without  the  knowledge  or  consent  of  the 
company,  and  after  it  had  become  consolidated  with  other  railroad  com- 
panies, and  although  such  bonds  had  when  negotiated  two  unpaid  inter- 
est coupons  past  due  annexed  to  them.  The  court  said:  **A  purchaser 
of  negotiable  railroad  bonds  in  good  faith  and  for  their  full  market  value 
may  be  a  honorflde  holder,  although  some  of  the  interest  coupons  attached 
thereto  are  past  due  and  unpaid  at  the  time  of  purchase.  Morgan  tJ.  U.  Si, 
113  U.  S,  476;  Thompson  v.  Porrine,  106  U.  8.  589;  Railroad  Co.  v, 
Sprague,  103  U.  S.  756,  2  Am.  &  Eng.  R.  Cas.  532;  Cromwell  t>.  County  of 
Sac,  96  U.  S.  51;  Bank  v,  Kirby,  108  Mass.  497;  McLane  «.  Railroad  Co., 
66  Cal,  606;  State  t>.  Cr)bb,  64  Ala.  127;  Boss  t>.  Hewitt,  15  Wis.  260. 

**  In  Bank  «.  Kirby,  108  Mass.  497,  501,  the  court  say:  *  We  are  referred 

to  no  case  in  which  it  has  been  held  that  failure  to  pay  interest,  standing 

alone,  is  to  be  regarded  sufiicient  in  law  to  throw  such  discredit  upon  the 

principal  security  upon  which  it  is  due  as  to  subject  the  holder  to  the  full 

•extent  of  the  security  to  antecedent  equities.* 
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**  To  hold  otherwise/  the  supreme  court  said  in  Cromwell  f>.  County  of 
Sac,  96  U.  S.  51,  58,  *  would  throw  discredit  upon  a  large  class  of  securities 
issued  by  municipal  and  priyate  corporations,  having  years  to  run,  with 
interest  payable  annually  or  semi-annually/ 

**The  doctrine  was  reaffirmed  in  Railroad  Co.  v.  Sprague,  103  U.  S.  756, 
2  Am.  &  Eng.  R.  Cas.  532,  and  in  Morgan  v.  U,  S.  113  U.  S.  476. 

'*But  where  it  appears  that  the  interest  on  the  bond  is  overdue  and 
unpaid,  this  is  held  in  some  cases,  and  I  think  erroneously,  to  be  a  circum- 
stance of  suspicion  sufficient  to  put  a  purchaser  on  his  guard,  and  to  impair 
his  title.  First  Nat.  Bank  of  St.  Paul  o.  Commissioners  of  Scott  Co,,  H 
Minn,  77  (Gil.  59);  Parsons  v,  Jackson,  99  U.  S.  434;  Morton  9.  Railroad 
Co.  79  Ala.  590.  The  better  doctrine,  however,  seems  to  be  that  suspicion 
of  defect  of  title,  or  the  knowledge  of  circumstances  which  would  excite 
suspicion  in  the  mind  of  a  prudent  man,  or  gross  negligence  on  the  part  of 
the  buyer,  will  not  affect  his  title.  Nothing  short  of  bad  faith  on  the  part 
of  the  purchaser  of  negotiable  bonds  passing  by  delivery,  and  which  >ire  fair 
upon  their  face,  will  destroy  their  validity ;  and  the  burden  of  proof  lies 
upon  the  person  who  assails  the  title  of  the  party  in  possession.  Murray  o. 
Lardner,  2  Wall.  110;  Railroad  Co.  t>.  Lewis,  33  Pa.  St.  33;  Railroad  Co. 
t>.  Cowdrey,  11  Wall.  459;  Spence  «.  Railroad  Co.,  79  Ala.  576;  Goodman 
t?.  Simonds,  20  How.  343. 

'*The  fact  that  two  interest  coupons  attached  to  each  of  the  bonds  were 
past  due  and  unpaid  at  the  time  of  his  purchase,  standing  alone,  does  not 
impair  the  complainant's  right  to  be  deemed  a  bona^Jide  purchaser  of  the 
bonds,  and  entitled  to  protection  as  such.  Anon.,  1  Salk,  126,  was  a  cause 
where  a  bank-bill  payable  to  A.,  or  bearer,  had  been  lost,  and  was  found  by 
a  stranger,  who  paid  it  to  C,  for  a  valuable  consideration.  It  was  held  by 
Holt,  C.  J.,  that  A.  could  not  maintain  trover  against  C,  *  by  reason  of  the 
course  of  trade,  which  creates  a  property  in  assignee  or  bearer.'  Since  the 
decision  of  Lord  Mansfibld  in  Miller  v.  Race,  1  Burrows,  452,  there  has 
been  no  serious  dissent  from  the  doctrine  that  the  want  of  delivery  of  bank- 
notes and  other  paper  intended  to  circulate  as  money  is  not  available 
against  a  hona-tide  holder  for  value,  who  has  taken  the  same  in  due  course 
of  trade.  Worcester  Co.  Bank  «.  Dorchester  &  M.  Bank,  10  Cush.  488.  If 
a  perfected  bank-note  were  stolen  from  the  vaults  of  a  bank  before  it  was 
issued,  and  it  should  be  passed  by  the  thief  in  due  course  of  trade,  for 
value,  to  a  harui-Jide  holder,  the  latter  would  acquire  a  good  title  as  against 
its  true  owner.  In  respect  of  negotiable  promissory  notes,  perfect  in  form, 
it  has  been  held  in  some  cases  that  the  want  of  delivery  by  the  maker  will  not 
be  available  to  defeat  the  title  of  a  hona-Jide  purchaser  for  value  and  before 
maturity.  Kinyon  v.  Wohlford,  17  Minn.  239  (Gil,  215);  Shipley  v.  Car- 
roll. 45  111.  285;  Clarke  v.  Johnson,  54  111.  296;  Gould  «.  Segee,  5  Duer260. 
In  this  country,  however,  the  entire  absence  of  delivery  of  negotiable  notes 
and  bills  has  been  regarded,  in  a  majority  of  the  cases,  as  a  sufficient 
defense  even  against  a  hona-Jide  holder,  unless  the  maker  has  executed  an 
instrument  perfect  in  form,  and  has  been  guilty  of  negligence  in  letting  it 
go  out  of  his  possession,  and  thereby  given  an  opportunity  to  negotiate  it 
to  an  innocent  purchaser.  Burson  9.  Huntington,  21  Mich.  415;  Hall  v. 
Wilson,  16  Barb.  548;  Chipman  «.  Tucker,  38  Wis.  43;  Carter  t>.  McClin- 
tock,  29  Mo.  464.  In  England  there  are  no  decisions  which  have  come  under 
my  notice  necessarily  determining  the  question.  Some  of  the  dicta  affirm 
that  delivery  is  indispensable  (Marston  v,  Allen,  8  Mees.  &  W.  504;  Bazen- 
dale  f .  Bennett,  3  Q.  B.  Div.  525) ;  while  others  deny  that  the  want  of 
delivery  by  the  maker  will  avail  to  defeat  the  title  of  a  hona-flde  purchaser 
for  value  before  maturity  (Ingham  «.  Primrose,  7  C.  B.  [N.  8.]  82,  5  Jur. 
[N.  8.]  710 ;  Young  t>.  Grote,  4  Bing.  253). 

*'It  is  generally  agreed  that  the  delivery  of  negotiable  paper  left  in. 
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escrow,  contrary  to  the  terms  upon  which  it  was  to  have  been  delivered, 
will  pass  a  good  title  to  the  hona'Jide  transferee  for  value  and  before  matur- 
ity. Fearing  v,  Clark,  16  Gray  74 ;  Graff  v.  Logue,  61  Iowa,  704.  In  a  note 
to  Willard  v.  Nelson,  35  Neb.  651,  the  editor,  alter  reviewing  many  autlior- 
ities,  says :  *  We  think  the  better  rule  is  that  he  who  signs  a  writing 
knowing  that  it  is  intended  to  be  used,  or  may  be  used,  for  some  business 
purpose,  must  at  his  peril  ascertain  that  it  is  not  a  negotiable  instrument, 
and,  failing  to  do  this,  is  liable  absolutely,  though  he  was  procured  to  sign 
it  by  some  fraudulent  device  or  misrepresentation,  or,  having  signed  it 
advisedly,  it  was  taken  from  his  possession  by  fraud  or  theft,  and  without 
any  intention  on  his  part  to  deliver  it  to  any  one,  or  to  let  it  be  negotiated 
for  his  benefit  or  otherwise.' 

**  Negotiable  railroad  bonds,  payable  to  bearer,  are  intended  to  pass 
from  hand  to  hand  in  all  the  money  markets  of  the  world.  It  is  the  under- 
standing of  the  commercial  world  that  the  purchaser  of  such  bonds  may 
safely  rely  on  the  title  evidenced  by  possession  as  the  true  title,  and  that, 
in  the  absence  of  fraud  or  negligence  so  gross  as  to  justify  the  inference  of 
fraud,  the  title  of  a  hona-fide  purchaser  for  value  before  maturity  is  unas- 
sailable. Any  other  understanding  would  cast  suspicion  upon  such  bonds, 
and  impair,  if  it  did  not  defeat,  the  purpose  of  their  issue.  And  so  it  has 
been  said  that  a  purchaser  of  negotiable  bonds  before  maturity,  in  the 
usual  course  of  business  acquires  a  good  title  thereto,  although  they  may 
have  been  stolen ;  in  a  suit  by  the  purchaser  of  such  the  burden  of  proof 
that  he  did  not  acquire  them  in  good  faith  is  upon  the  defendant.  Evert- 
son  V.  Bank,  66  N.  Y.  14;  Spooner  «.  Holmes,  102  Mass.  503;  Seybel  «. 
Bank,  2  Daly  383,  54  N.  Y.  288;  California  tJ.  Wells,  Fargo  &  Co.,  15  Cal. 
836;  Association  v.  Avegno,  28  La.  Ann.  552;  Carpenter  v.  Rommel,  5 
Phila.  34;  Gilbough  v.  Railroad  Co.,  1  Hughes,  410  Fed.  Cas.  No.  5419; 
Miller  «.  Race,  supra.  Such  negotiable  bonds,  in  a  certain  sense,  are  the 
representatives  of  money,  aod  freely  pass  by  delivery  in  the  money  markets 
of  all  commercial  countries.  To  accomplish  this  purpose,  the  holder  of  a 
perfected  bond  must  be  deemed  to  be  the  true  owner,  and  be  able  to  invest 
an  innocent  purchaser  for  value  and  before  maturity  with  an  umimpeach- 
able  title.  The  title  of  a  hona^fide  holder  of  such  bond  ought  to  stand  on 
as  secure  a  foundation  as  that  of  a  person  who  receives  a  bank-note  in  the 
ordinary  course  of  business.  Any  other  doctrine  would,  in  my  judgment, 
undermine  the  very  structure  of  commercial  law,  and  shake  the  founda- 
tions of  such  paper  credits.'' 

Bights  of  Innocent  Holder  of  Unmatured  NiBgotiabU  Bonds  as  Collateral 
Security. — In  Hayden  v.  Lincoln  City  Elec.  R.  Co.  (Neb.,  Feb.  5,  1895),  62 
N.  W.  Rep.  73,  it  was  held  that  one  who  receives  as  collateral  security  to  a 
loan  contemporaneously  made,  negotiable  bonds  not  yet  matured,  without 
knowledge  of  any  defense  to  such  bonds,  is  ehtitled  to  protection,  as  a  pur- 
chaser to  the  extent  of  the  amount  of  such  loan. 

Bight  of  Bondholder  Against  Trustee  Appointed  to  Protect  Interest  of  Junior 
Bondholders — Laches. — In  Alsop  v.  Riker,  155  U.  8.  449,  it  appeared  that 
trustees  of  third-mortgage  bondholders  procured  a  foreclosure  of  the  second 
mortgage  and  with  the  proceeds  of  assessments  purchased  the  property,  and 
that  to  close  the  trust  they  conveyed  the  property  so  purchased  to  a  new 
company  subject  to  the  first  mortgage;  that  thereafter  plaintiff,  who  held 
six  of  the  bonds,  and  who  was  one  of  the  cestuisque  trust  under  the  original 
agreement,  was  informed  by  the  trustees,  in  answer  to  an  inQuiry  by  liim, 
that  his  bonds  had  been  barred  by  the  foreclosure.  Four  years  later  he  de- 
manded payment  from  thu  trustees,  but  brought  no  action  until  August, 
1876,  six  years  after  such  notire,  at  which  time  six  of  the  seven  original 
trustees  had  died,  and  it  was  held  that  he  was  guilty  of  such  laches  as 
would  preclude  a  recovery.    The  court  said:  ''His  laches  cannot  be  ex- 
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cused  upon  the  ground  that  the  trust  assumed  by  the  trustees  was  express 
or  direct,  for  it  is  clearly  established  that  the  trustees,  as  early  as  December, 
1867,  denied  and  repudiated,  as  the  plaintiff  knew,  the  existence  of  any 
trust  in  relation  to  such  of  the  construction  bonds  as  the  plaintiff  did  not 
surrender  to  them.  Speidel  v.  Henrici,  120  U.  S.  377;  Riddle  v.  Whitehill, 
135  U.  S.  621;  Philippi  v.  Philippe,  115  U.  8.  151.  We  therefore  incline 
to  think  that  this  suit  cannot  be  excluded  from  the  operation  of  the  stat- 
ute of  limitations  of  New  York  prescribing  a  limitation  of  six  years  for  an 
action  *  upon  a  contract,  obligation,  or  liability,  express  or  implied.'  C'lr, 
Code  Proc.  N.  Y.  in  force  prior  to  September  1,  1877;  Voorlioes'  Code,  §91 
(4th  Ed.)  86;  Id.  (5th  Ed.)  69,  70;  Miller  c.  Wood,  116  N.  Y.  351;  Carr  r, 
Triompson,  87  N.  Y.  160;  Kirby  v.  Railroad  Co.,  120  U.  S.,  130,  139." 

Laches  of  BondhoUen  in  Euforceirient  of  Claims — RighU  of  Innocent  Third 
Parties,— In  Johnson  v.  Atlantic,  G.  &  W.  I.  Transit  Co.,  156  U.  S.,  618, 
which  was  a  suit  to  subject  certain  railroad  property  in  the  State  of  Florida 
to  the  effect  of  an  alleged  lien  of  second  mortgage  bonds,  it  appeared  that 
the  road  was  taken  possession  of  about  1863,  and  was  sold  in  1866,  and 
that  the  bill  was  filed  in  1873;  and  it  was  held  that  the  complainants  were 
precluded  by  the  long  and  unexplained  lapse  of  time  between  the  acts  com- 
plained of  and  the  institution  of  legal  proceedings  from  maintaining  such 
proceedings  against  innocent  third  parties  whose  interests  became  involved. 
Citing  Galliher  tj.  Caldwell,  145  V.  S.  368;  Harwood  f>.  Railroad  Co..  17 
Wall.  78;  Oil  Co.  v.  Marbury.  0!  l.  S,  587;  Brown  v.  County  of  Buena 
Vista,  95  U.  S.  157;  Johnston  v.  .\.  ..^u^r  Co.,  148  U.  8.  360;  Foster  c.  Rail- 
road Co.,  146  U.  8.  88. 

nights  of  Holders  of  Bonds  Illegally  Issued  hut  Apparently  Valid — Innocent 
Third  Parties  laking  Bonds  as  /Security  for  Pre-existing  Indebtedness — Officers 
and  Other  Persons  with  Knmcledge  of'  Illegal  Issue — Persons  who  Parted 
with  Nothing. — In  Baker  v.  Guarantee  Trust  &  Safe  Deposit  Co.  (N.  J.,  Feb. 
11,  1895),  31  Atl.  Rep.  174,  it  was  held  that  where  railroad  bonds  were 
issued  in  violation  of  a  statute  providing  that  bonds  shall  not  be  issued  in  a 
greater  amount  than  at  the  time  of  such  issue  shall  have  been  actually  paid 
up  as  capital,  or  are  issued  to  pay  for  the  construction  of  a  branch  line  which 
is  authorized  by  the  charter  of  the  company,  and  such  bonds  are  issued, 
secured  by  a  mortgage  which  recites  resolutions  of  both  the  stockholders 
and  the  directors,  declaring  the  purposes  and  intention  to  be  to  issue  the 
bonds  for  borrowed  money  only,  and  to  an  amount  not  to  exceed  the 
amount  at  the  time  actually  paid  in  for  capital  stock,  and  to  apply  such 
moneys  to  the  construction  of  the  road,  and  contains  nothing  to  show  that 
it  is  in  any  respect  illegal,  or  that  an  illegal  issue  of  bonds  under  it  was 
contemplated,  such  bonds  are  valid  in  the  hands  of  innocent  third  parties 
who  have  parted  with  value  or  have  taken  them  to  secure  a  pre-existing 
indebtedness  without  a  present  parting  with  property  or  loss  of  rights,  but 
are  void  in  the  hands  of  officers  of  the  corporation,  persons  who  had  notice 
of  the  ilU'<^}il  issue,  and  of  persons  who  gave  no  vilue  therefor. 

Creditor  with  Knowledge  of  Illegal  I»sue  who  w^is  Entitled  to  Bonds, — Where 
a  creditor  of  the  corporation  has  received  such  bonds  with  knowledge  of 
the  circumstances  of  their  issue,  but  who  was  entitled  to  bonds  under  an 
agreement  with  the  corporation  made  prior  to  the  knowledge  by  him  of 
their  invalidity,  he  will  be  regarded  as  an  innocent  holder. 

Holder  of  Bonds  as  Collateral  with  Other  Security — Suhrogation  of  Corpora- 
tion.— Where  such  bonds  and  other  collateral  are  held  as  security  for  a 
debt,  the  corporation  or  its  representatives  will,  when  the  debt  is  paid,  be- 
come subrogated  to  the  rights  of  the  bondholder  to  the  collateral  security. 

Extent  of  Liability  of  Coiyoration. — The  corporation,  in  such  a  case,  will 
be  only  liable  to  the  holder  of  the  bonds  as  security  to  the  extent  of  the 
debt  the  bonds  were  given  to  secure. 


VOL.  61]  BONDS  AND  MORTGAQES.  679 

Burden  of  Proof  to  Show  Holding  of  Bonds  for  Value  toithout  Notice  of  their 
Invalidity, — A  claimant  who  seeks  to  recover  the  amount  of  such  bonds 
from  a  receiver  of  the  corporation,  has  upon  him  the  burden  of  showing  that 
they  came  into  his  liands  for  value  and  without  notice  of  their  invalidity. 

Corporation  tohose  Officers  are  Likewise  Officers  of  Company  Issuing  Bands, 
— A  building  and  luau  association  which  has  become  possessed  of  such 
bonds  in  good  faith  is  entitled  to  establish  its  claim  against  the  assets  of  the 
corporation,  notwithstanding  that  some  of  its  officers  and  stockholders  in 
such  association  were  likewise  officers  of  the  corporation  at  the  time  of  the 
issue  of  the  bonds. 

Director  Connected  with  Illegal  Issue, — A  director  holding  bonds  legally 
issued,  as  well  as  some  which  were  illegally  issued,  as  part  of  an  illegal 
scheme  with  which  he  was  connected,  is  not  entitled  to  establish  his  claim 
to  the  amount  represented  by  the  valid  bonds. 

Validity  of  Acquisition  of  Pledged  Bonds  by  President  of  Railroad  Company 
—  Who  may  Test  Bona  Fides  of  Transaction. — In  Hook  «.  Ayers  (U.  8.  Cir. 
Ct.  App.  7ch  Cir.,  Oct.  1,  1894),  63  Fed.  Rep.  347,  it  appeared  that  a  rail- 
road company  which  endorsed  bonds  of  another  road  pledged  about  one- 
half  of  them  to  the  cross-complainants,  and  the  president  of  the  company, 
with  the  knowledge  of  such  pledges,  pledged  the  remainder  of  the  bonds  to 
a  syndicate  composed  of  himself,  two  of  the  cross-complainants,  and 
others.  Thereafter  the  president,  having  purchased  the  rights  of  the  syndi- 
cate to  the  bonds,  sought  to  procure  title  to  them  by  giving  certaia 
credits  to  the  company,  and  it  was  held  that  the  cross-complainants,  suing 
neither  as  judgment  creditors  nor  shareholders  of  the  company,  were  in  no 
position  to  test  the  bona  fides  of  the  transaction.  Following  Hollins  v.  Iron 
Co.,  150  U.  8.  371;  Morrow  Shoe  Mfg.  Co.  c.  New  England  Shoe  Co.,  67 
Fed.  Rep.  685,  on  rehearing  60  Fed.  Rep.  341,  47  Am.  &  Eng.  Corp.  Cas. 
883. 

Application  of  Rule  as  to  Payment  of  Bonds  out  of  Particluar  Fund  to 
Bonds  Payable  out  of  More  than  One  Fund. — In  Seibert  v.  Minneapolis  <fe 
St.  L.  R:  Co.  (Miun.,  June  28,  1894),  59  N.  W.  Rep.  822,  it  was  held  that, 
while  it  is  a  rule  that  when  a  note  or  bond  is,  by  its  provisions,  payable  out 
of  a  particular  fund,  and  no  other  provision  is  made  for  its  payment,  the 
liability  to  pay  it  exists  only  when  the  fund  exists,  and  to  the  extent  of 
that  fund ;  yet  this  rule  does  not  apply  where  the  mortgage  securing  the 
bond  provides  also  another  fund  out  of  which  the  bond  is  made  payable ; 
but  in  such  case  the  bond  is  payable  out  of  either  or  both  funds. 

Appealibility  of  Decree  Fixing  Liability  to  Account  for  Bonds,  and  Allow- 
ing Credits  to  be  thereafter  Determined  by  State  Court— Act  Creating  the 
United  States  Circuit  Court  of  Appeals. — In  Merriman  v.  Chicago  &  E.  I. 
R.Co.  (U.  S.  Cir.  Ct.  App.  7th  Cir.,  Nov,  27,  1894).  64  Fed.  Rep.  535,  it 
was  held  that  a  decree  fixing  a  liability  to  account  for  certain  bonds,  but 
expressly  allowiug  the  person  so  found  liable  to  offset  such  sums  as  plight 
thereafter  be  determined  to  be  due  him  by  a  state  tribunal,  was  not  a  final 
decree  within  section  seven  of  the  act  creating  the  circuit  court  of  appeals, 
which  provides  for  appeals  from  interlocutory  orders  or  decrees  granting 
or  denying  an  injunction  in  a  cause  in  which  an  appeal  from  a  fin^ 
decree  may  be  taken  under  the  provisions  of  the  act  Citing  Bostwick  e. 
Brinkerhoff,  106  U.  S.  3;  Grant  ©.  lusurance  Co.,  106  U.  S.  429,  431;  St. 
Louis,  I.  M.  &  8.  R.  Co.  v.  Southern  Exp.  Co.,  108  U.  S.  24,  28,  16  Am.  <& 
Eng.  R.  Cas.  95;  Ex  parte  Norton,  108  U.  S.  237,  242;  Mower  «.  Fletcher, 
114  U.  8. 127;  Dainese  v.  Kendall,  119  U.  S.  53,  54. 
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Schmidt,  et  al. 

V. 

Louisville,  Cincinnati  &  Lexington  R.  Co. 

{Kentucky  Court  of  Appeals^  February  8,  1894.) 

Construction  of  Mortgage  of  Net  Earnings  of  one  Road  on  "  Business 
Coming  to  it  from  or  over"  tlie  Lines  of  Anotlier  Road. — A  railroad  com- 
pany leased  its  uiifiDished  line  to  a  compauy  operating  a  connecting  line 
and  mortgaged  its  road  to  the  lessee  to  secure  the  payment  of  certain  bonds 
which  were  to  be  disposed  of  by  the  lessee  company.  To  secure  the  interest 
on  such  bonds,  the  lessee  company  mortgaged  to  the  lessor  the  net  earnings 
on  its  own  lines  which  might  accrue  to  it  by  reason  of  **  business  comiui:^ 
to  it  from  or  over  "  the  lines  of  the  lessor.  HeMj  that  the  mortgage  covered 
the  net  earnings  of  the  lessee  on  business  coming  to  it  from,  or  business 
going  from  its  own  line  to,  the  road  of  the  lessor. 

Method  of  Estimating  net  Earnings  from  Business  Furnished  by  Connect- 
ing Line. — For  the  purpose  of  approximating  such  net  earnings,  the  ship- 
ments over  the  lessee  road  should  be  subjected  to  the  like  cost  of  transpor- 
tation as  other  business,  and  from  the  gross  receipts  the  cost  of  producing 
them  should  be  deducted. 

Right  to  Interest  on  Net  Earnings.— Such  earnings  should  bear  interest 
from  the  time  when  their  payment  was  fixed  by  the  contract  between  the 
companies,  although  their  amount  is  disputed,  and  the  contract  is  not 
altogether  unambiguous. 

Appeal  from  Louis^dlle  law  and  equity  court. 

SimraU  c6  Bodley,  for  appellants, 
Helm  cfc  Brvjce,  for  appellee. 

Hazelrigo,  J. — In  1879,  the  Northern  Division  of  the  Cum- 
berland &  Ohio  Bailroad  Company  leased  to  the  appellee,  the 
Louisville,  Cincinnati  &  Lexington  Railway  Com- 
***  '  pany,  for  the  term  of  30  years,  its  unfinished  road- 
bed, rights  of  way,  with  improvements  and  appurtenances, 
depots  and  depot  grounds,  machinery,  tools,  and  implements, 
together  with  all  its  property  rights  and  franchises,  belonging 
to  or  in  any  way  appertaining  to  its  line  of  railway  at  the 
town  of  Eminence,  Ky.,  thence  running  southwardly  through 
the  counties  of  Henry,  Shelby,  and  Spencer,  and  terminating 
at  Bloomfield,  in  the  county  of  Nelson. 

In  tliis  lease  the  first-named  company  agreed  to  mortgage 
to  the  appellee  all  its  property,  rights,  and  franchises  belong- 
ing to,  or  in  any  wise  appertaining  to,  its  line  of  railway  as 
described  above,  to  secure  the  payment  of  350  bonds  of  $1000 
each,  with  coupons  attached,  to  run  for  a  term  of  years.    The 
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number  of  these  bonds  was  subsequently  reduced  to  250. 
These  bonds  were  to  be  put  in  the  hands  of  the  appellee,  to 
be  sold,  and  the  proceeds  applied  to  the  construction  of  the 
Cumberland  &  Ohio  Bailroad,  and,  if  there  were  any  deficiency, 
to  complete  the  road  from  Shelbyville  to  Bloomfield.  The 
appellee  was  to  supply  it,  and  have  a  second  lien  therefor  on 
the  road.  After  such  construction,  the  appellee  was  to  operate 
the  road  under  the  lease  for  30  years,  and  apply  the  net  earn- 
ings derived  tlierefrom  to  the  payment  of  interest  on  tlie  bonds 
indicated,  and  to  the  creation  of  a  sinking-fund  for  their 
retirement.  To  this  end,  the  lessee  was  to  make  to  the  lessor 
quarterly  returns,  giving  full  details  of  earnings  and  operating 
expenses,  including  the  expense  of  keeping  the  road-bed  in 
order.  Out  of  the  gross  earnings  was  first  to  be  deducted 
annually  the  sum  of  $1000,  to  be  paid  the  lessor,  with  which 
to  keep  Tip  its  organization  ;  and,  if  the  net  earnings  did  not 
prove  sufficient  to  pay  the  interest,  and  provide  for  the  sink- 
ing-fund on  the  mortgage  bonds,  then  the  lessee  (appellee), — 
if  all  other  sources  of  raising  money  failed  the  lessor, — was 
to  supply  the  deficiency,  as  far  as  might  be  done,  by  appro- 
priating the  net  earnings,  or  so  much  as  might  be  needed, 
on  its  own  lines  which  might  accrue  by  reason  of  business 
coming  to  it  from  or  over  lessor's  lines. 

The  construction  of  the  road  from  Shelbyville  to  Eminence 
was  abandoned,  becaiise  the  appellee  had  obtained  a  long 
lease  of  the  Shelbyville  Branch  road  which  connected  with 
its  own  lines  at  Anchorage ;  thus  connecting  the  contemplated 
road  of  the  lessor  with  its  own  road,  and  making  it  a  "feeder" 
therefor. 

The  sale  of  these  bonds  depended  on  the  plan  adopted  for 
the  prompt  payment  of  the  interest,  and,  in  order  that  this 
might  be  met  promptly,  the  appellee  agreed  to  pay  it  during 
the  construction  of  the  road,  and  then,  as  we  have  seen,  see 
to  its  payment  out  of  the  earnings  indicated. 

The  appellee,  at  the  start,  contemplated  giving  an  absolute 
guarantee  of  the  payment  of  this  interest ;  but,  upon  the  advice 
of  its  attornej'  that  it  had  no  power  to  do  so,  it  executed  the 
following  mortgage  on  the  earnings  pledged  in  the  lease  here- 
tofore described  :  "  That,  whereas,  by  authority  of  an  act  of 
the  general  assembly  of  the  commonwealth  of  Kentucky, 
approved  the  18th  day  of  March,  1878,  the  party  of  the  first 
part  has  entered  into  a  contract  with  the  Northern  Division 
of  the  Cumberland  &  Ohio  Railroad  Company  for  the  lease, 
construction,  and  operation  of  the  latter  company's  line  of 
road  from  Eminence,  in  Henry  county,  Kentucky,  through  a 
part  of  said  county,  and  the  counties  of  Shelby  and  Spencer, 
and  into  Nelson  county,  so  far  as  Bloomfield, — all  in  the  state 
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of  Kentucky, — ^said  lease  to  continae  for  thirty  years  upon 
the  terms  therein  set  out,  in  which  it  is  stipulated,  by  and  on 
behalf  of  said  first  party  herein,  that  if  the  net  earnings  of 
said  leased  premises  do  not  prove  sufiicient  to  pay  the  interest 
and  provide  for  the  sinking-fund  of  three  hundred  and  fifty 
bonds  of  one  thousand  dollars  each,  bearing  interest  at  the 
rate  of  seven  per  cent  per  annum,  payable  half-yearly,  on  the 
first  days  of  June  and  December,  and  having  twenty  years  to 
run  from  the  2d  day  of  July,  1879,  to  be  issued  by  said 
Northern  Division  of  the  Cumberland  &  Ohio  Railroad  Com- 

Eany,  and  if  all  the  sources  of  raising  money  of  said  Northern 
division  of  the  Cumberland  and  Ohio  Bailroad  Company  fail 
to  provide  for  said  interest  and  sinking-fund,  then  said  first 
party  herein  should  supply  the  deficiency,  so  far  as  the  same 
may  be  doue  by  appropriating  the  net  earnings,  or  so  much 
thereof  as  may  be  needed,  on  its  own  lines,  which  may  accrne 
to  it  by  reason  of  business  coming  to  it  from  or  over  the  said 
lines  of  the  said  Northern  Division  of  the  Cumberland  &  Ohio 
Bailroad  Company ;  and  whereas,  said  contract  of  lease  has 
been  fully  consummated  by  action  of  the  stockholders  of  the 
first  party  herein,  and  it  is  now  desired  to  carry  into  efiect 
the  said  stipulation  as  to  said  net  earnings :  Now,  in  considera- 
tion of  one  dollar  cash,  in  hand  paid  by  said  second  party  to 
said  first  party,  and  the  premises,  the  said  first  party  has  this 
day  and  does  hereby  mortgage  and  put  in  lien  all  net  earnings 
which  may  accrue  to  it,  by  reason  of  business  coming  to  it 
from  or  over  said  lines  of  the  Northern  Division  of  the  Cum- 
berland and  Ohio  Bailroad  Company,  to  the  said  Joshua  F. 
Speed,  as  trustee  aforesaid  (who  is  the  trustee  for  the  mort- 
gage made  by  said  Northern  Division  of  the  Cumberland  & 
Ohio  Bailroad  Company,  to  secure  said  three  hundred  and 
fifty  bonds  of  one  thousand  dollars  each),  conditioned  that  if 
the  net  earnings  of  said  leased  premises  do  not  prove  sufficient 
to  pay  the  interest  and  provide  for  tbe  sinking-fund  of  said 
mortgage  bonds,  then  said  first  party,  if  all  other  sources  of 
raising  money  of  said  Northern  Division  of  the  Cumberland 
&  Ohio  Bailroad  Company  prove  insufficient,  will  supply  the 
deficiency,  so  far  as  it  may  be  done  by  appropriating  and 
paying  over  promptly  the  net  earnings,  or  so  much  thereof  as 
may  be  needed,  on  its  own  lines  which  may  accrue  by  reason 
of  business  coming  to  it  from  or  over  said  Northern  Division 
of  the  Cumberland  <fe  Ohio  Bailroad  Company's  lines,  for  the 
purpose  of  discharging  said  interest  and  sinking-fund  as  they 
severally  fall  due." 

In  pursuance  of  the  contract  of  lease  and  mortgage,  these 
bonds  were  placed  on  the  market  by  the  appellee,  and  sold 
at  about  their  face  value.     No  interest  having  been  paid  on 
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them  since  1883,  the  appellant  Schmidt,  as  successor  to  the 
trustee  named  in  the  mortgage,  and  the  other  appellants,  who 
were  the  purchasers  of  the  bonds,  instituted  this  action  to 
compel  the  appellee  to  account  for  the  net  earnings  alleged  to 
have  accrued  to  it  by  reason  of  business  coming  to  it  from  or 
over  said  Northern  Division  of  the  Cumberland  &  Ohio  Rail- 
road Company's  lines,  for  the  purpose  of  paying  the  defaulted 
interest  and  establishing  the  promised  sinking-fund  with  which 
to  retire  the  principal  at  maturity.  The  appellee  denied  that 
it  had  made  any  profit  from  the  business  coming  to  it  from 
over  the  line  of  the  leased  road.     The  'Case  was  elaborately 

J>repared,  and,  after  a  number  of  references  to,  and  reports 
rom,  special  commissioners — experts  in  the  tabulation  of  fig- 
ures— and  the  accumulation  of  several  thousand  pages  of 
record,  the  chancellor  finally  dismissed  the  petition. 

The  appellants  contend  that  the  net  earnings  made  on  the 
lines  of  the  appellee,  and  put  in  pledge  under  the  lease  and 
mortgage,  were  the  net  earnings  on  business  coming 
to  the  appellee  from  both  directions — that  is  to  say,  conitroction 
earnings  accruing  by  reason  of  business  on  its  own  of  mortsage. 
line,  brought  to  it  on  account  of  the  building  of  the 
new  road.     The  appellee  says  that  it  was  the  intention  to  put 
in  pledge  only  the  profits  of  business  coming  literally  from 
off  the  new  road  onto  the  main  line,  and  this  is  the  first  ques- 
tion to  be  decided. 

In  bis  first  opinion,  the  learned  chancellor  held  that  the 
plaintiffs  and  other  holders  of  the  bonds  were  entitled  to  the 
net  earnings  of  the  appellee  '^  on  business  coming  to  it  from  or 
over  the  lines  of  the  Northern  Division  of  the  Cumberland  & 
Ohio  Bailroad  Company  in  both  directions,"  and  the  commis- 
sioner was  directed  to  ascertain  and  report  the  net  earnings 
accordingly. 

Again,  considering  the  question  carefully,  the  chancellor, 
more  than  a  year  after  his  first  opinion,  "  rea<^hed  the  conclu- 
sion that  the  net  earnings  pledged  embrace  such  as  arise  from 
business  carried  on  over  said  road  both  ways — going  and  com- 
ing ; "  but,  in  the  opinion  and  judgment  appealed  from,  he 
comes  to  a  different  conclusion. 

We  are  of  opinion  that  his  first  impressions  were  correct. 
Business  coming  to  it  "from"  the  Northern  Division  of  the 
Cumberland  &  Ohio  means  business  coming  to  it  by  reason 
of,  out  of,  or  by  aid  of,  the  Northern  Division  of  the  Cumber- 
land &  Ohio.  The  new  road  is  the  source  of  the  business,  or 
the  cause  of  the  business.  The  fact  that  it  has  been  built 
brings  business  from  Louisville,  Cincinnati,  and  Lexington  to 
the  lines  of  the  appellee,  and  over  its  own  line  to  Bloomfield 
and  other  points  on  the  way.     It  also  brings  business  on  its 
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own  line  to  the  main  line,  and  it  is  by  reason  of  the  new  road, 
and,  therefore,  "  from  "  the  new  road  that  the  business  origi- 
nates. This  construction  is  in  accord  with  the  spirit  of  the 
agreement  and  the  purposes  in  view.  The  trunk  line  wanted 
a  "  feeder."  It  was  willing  to  give  up,  temporarily,  all  it  might 
earn  by  reason  of  the  business — all  the  business — brought  to 
it  by  the  new  road  for  the  sake  of  having  a  permanent  feeder 
in  the  future.  It  might  not  pledge  its  own  resources,  though 
willing  to  do  so,  to  the  payment  of  this  interest ;  but  it  could 
give  up  all  it  made,  for  the  time  being,  out  of  the  business 
created  by  the  new  road. 

The  second  question  is,  how  are  we  to  ascertain  the  net 
earnings  in  lien  under  the  mortgage  ?  The  gross  earnings  are 
given,  but,  from  them,  what  shall  be  deducted  in 
EatiniaiiBi  order  to  show  the  net  earnings  ?  The  appellants 
■et  earaiiivfl.  gay  that  the  appellee,  being  fully  equipped  with 
offices,  rolling-stock,  and  other  appliances  for  oper- 
ating its  roads,  should  account  for  the  gross  earnings  received 
for  doing  the  business  brought  to  it  from  the  Cumberland  & 
Ohio,  less  the  cost  and  expense  of  handling  this  particular 
business.  That  their  contract  is,  not  that  they  should  have 
the  net  earnings  of  the  Louisville,  Cincinnati  &  Lexington 
Railway  Company  on  business  coming  to  it  from  or  over  the 
Cumberland  &  Ohio  road  after  it  has  oeen  thrown  into  hotch- 
potch with  the  other  business  of  the  appellee,  and  borne  a 
proportion  of  the  general  expenses  of  the  entire  system,  nor 
IS  it  that  they  should  have  what  is  left  of  the  net  earnings 
after  there  has  been  deducted  therefrom  a  certain  proportion 
of  all  the  expenses  and  all  the  losses  which  the  appellee  has 
incurred  on  all  its  business,  but  that  their  contract  is  for  all 
the  net  earnings  which  the  Louisville,  Cincinnati  &  Lexing- 
ton Bailway  Company  may  make  out  of  this  particular  busi- 
ness, which,  of  necessity,  is  the  diJBEerence  between  its  gross 
earnings  from  that  particular  business  and  the  additional  cost 
or  expense  of  handling  that  particular  business. 

Now,  granting  full  effect  to  all  counsel  say  as  to  limiting  or 
restricting  the  deduction  to  be  made  from  the  gross  earnings 
in  the  way  of  cost  for  handling  this  particular  business,  we 
fail  to  understand  how  we  are  to  arrive  at  the  cost  of  hand- 
ling this  business.  It  cannot  be  meant  that  each  shipment  of 
freight,  to  the  profit  of  shipping  which  the  appellants  are  en- 
titled, is  to  be  traced  over  the  lines  of  the  appellee  to  its  des- 
tination, and  the  cost  thereof  sought  to  be  ascertained  by 
some  special  rule  not  applicable  to  shipments  of  other  freight. 
Manifestly  the  particular  shipments  in  which. the  appellants 
are  interested  enjoy  no  special  place,  or  retain  no  privileged 
classification,  when  they  come  to  be  mixed  with  the  other 
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shipments  of  the  main  line.  Notwithstanding  that  the  con- 
tract controls  the  final  destination  of  the  net  earnings  of  this 
freight,  and  gives  it  to  certain  designated  persons,  neverthe- 
less, in  what  respect,  may  we  ask,  does  it  cost  less  to  ship  a 
pound  of  this  freight  than  to  ship  a  pound  of  any  other  freight 
carried  over  the  appellee's  lines? 

It  is  said  that  the  appellee  would  have  carried  this  general 
freight  anywa}',  and  been  to  the  cost  of  doing  so  whether  it 
carried  this  particular  freight  or  not.  But  this  can  be  said  of 
every  pound  carried  on  the  train,  and,  besides,  it  is  not  true  that 
the  appellee  could  have  done  the  business  thus  coming  to  it 
from  the  Cumberland  &  Ohio  without  additional  cost ;  and  it 
is  to  find  this  additional  cost  that  we  are  called  on  to  adopt 
some  just  rule. 

There  is  nothing  in  the  mortgage  which  prescribes  the 
method  of  ascertaining  these  net  earnings.  They  are,  there- 
fore, to  be  arrived  at  in  the  usual  way.  The  shipments  in 
question  must  be  subjected  to  a  like  cost  of  transportation  as 
falls  on  other  business.  From  the  gross  receipts  must  be  de- 
ducted the  cost  of  producing  them.  The  traffic  from  the  Cum- 
berland &  Ohio  is  solicited  by  the  usual  methods  of  advertis- 
ing, received  at  the  various  depots  of  the  main  line,  sorted, 
loaded,  transported,  unloaded,  and  delivered. 

Counsel  admit  the  existence  of  some  proper  charges  against 
this  business ;  otherwise,  the  appellee  w^ould  be  held  for  the 
gross  earnings.  But  how  shall  we  stop  short  of  letting  it  bear 
the  same  proportion  of  cost  as  falls  on  other  business  ?  Why, 
for  example,  should  a  proportion  of  the  cost  of  additional 
water-supply  or  fuel  be  charged  against  this  business,  and  not 
a  proportion  of  the  amount  paid  for  labor  on  the  road  ?  Cer- 
tainly, the  more  business,  the  greater  tonnage  hauled,  the  more 
water,  fuel,  labor,  etc.,  required,  and  the  greater  the  wear  and 
tear  of  the  road  and  rolling-stock ;  and  we  know  of  no  w&j  to 
arrive  at  all  this,  save,  approximately,  by  a  proportion  distribut- 
ing the  total  operating  expense  over  the  whole  business.  This 
process  has  been  approved  in  many  cases.  See  St.  John  v. 
Railway  Co.,  22  Wall.  136 ;  PuUan  v.  Railroad  Co.,  5  Biss. 
237,  Fed.  Cas.  No.  11,462 ;  U.  S.  v.  Kanas  Pac.  Ry.  Co.,  99  U. 
S.  455. 

In  the  first-named  case  it  is  said :  '^  The  business  of  the  road 
is  a  unit.  If  it  had  been  disintegrated,  as  proposed  by  the 
complainant,  we  apprehend  it  would  have  been  found  that  the 
correlations  of  the  main  stem  and  the  branches  were  such  that 
the  expenses  and  charges  incident  to  the  entire  business,  and 
those  of  its  several  parts,  w^re  so  interwoven  and  blended 
that  an  accurate  ascertainment  of  the  net  profit  of  the  main 
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line  and  any  of  the  anxiliaries,  taken  separately  from  the  rest, 
would  have  been  impracticable." 

It  appears  from  the  record  that  some  8  or  10  commission- 
er's reports  have  been  elaborately  prepared  and  filed,  seeking 
to  ascertain  the  net  earnings  in  dispute.  The  first  one  ignores 
the  equitable  method  of  distributing  the  cost  of  the  business 
in  question  by  proportion,  as  indicated  above,  and  others 
reach  results  by  usiug  what  is  called  "  arbitraries."  Of  these, 
we  may  say  they  have  no  place  in  this  case,  by  reason  of  the 
absence  of  any  agreement  to  the  effect  that  they  may  be  used. 
Upon  an  examination  of  all  the  reports  and  the  principles  un- 
derlying them,  we  are  of  opinion  that  the  report  of  Mr.  Sewell 
is  a  nearer  approximation  to  correct  results  than  any  of  the 
others.  It  estimates  the  earnings  on  the  appellee's  lines  in 
both  directions,  and  finds  the  net  earnings  by  deducting  from 
the  gross  receipts  the  expenses  of  operating  the  road  by  which 
the  receipts  are  earned.  The  cost  of  transportation  is  ascer- 
tained by  proportion,  and  the  proper  percentage  is  charged  to 
the  business  in  dispute, — all,  of  course,  aside  from,  and  ex- 
clusive of,  the  expenditure  of  capital  laid  out  in  constructiDg 
and  equipping  the  works  themselves.  This  gives  to  the  appel- 
lants the  sum  of  $60,192.27  of  net  earnings  up  to  the  date  of 
the  report  named.  Other  reports  reduce  this  sum,  although 
purporting  to  be  based  on  the  same  principles  ;  and  it  may  be 
admitted  that  by  the  exercise  of  sufficient  ingenuity  in  multi- 
plying the  items  of  expense  attending  such  a  business  as  that 
of  railroadiug,  the  actual  earnings  of  a  road  may  be  made  to 
vanish  in  a  maze  of  mathematical  calculation. 

In  addition  to  the  fact  that  this  report  shows  itself  to  be  the 
nearest  approach  to  absolutely  correct  results,  its  conclusions 
are  approved  by  the  judgments  of  Baird,  Sewell,  and  others 
who  have  devoted  years  of  study  to  the  question  at  hand. 

The  chancellor  finally  reached  the  conclusion  that,  under 
the  contracts  in  question,  the  net  profits  which  the  appellee 
made  on  its  own  lines  from  the  business  coming  to  it  from  the 
Cumberland  &  Ohio  road  should  be  applied,  not  in  payment 
of  the  interest  on  the  bonds,  but  in  paying  the  losses  incurred 
by  the  lessee  and  appellee  in  operating  the  leased  road  ;  hold- 
ing, in  other  words,  that  there  were  no  net  earnings  as  long  as 
there  was  a  loss  in  running  the  leased  road.  We  think  this 
is  manifest  error.  It  was  to  meet  this  contemplated  loss  or 
deficiency  that  the  contract  was  made,  and  in  express  terms 
directed  the  net  earnings  to  be  applied  to  the  payment  of  this 
interest.  The  loss  accruing  to  the  appellee  in  this  case,  if 
any,  arises,  not  out  of  the  pledgfe  of  what  it  makes  on  its  own 
lines  from  the  business  brought  to  it  from  the  new  road,  but 
out  of  an  unprofitable  lease  of  the  new  road.     The  appellee 
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had  the  power  to  make  this  unlucky  contract  of  lease,  though 
it  might  not  agree  to  pay  this  interest.  The  results  arrived 
at  by  the  commissioner,  in  the  report,  as  the  net  earnings  up 
to  the  date  fixed  in  the  report,  are  evidently  fair  and  just  to 
all  the  parties  concerned,  and  this  report  is  affirmed. 

The  judgment  is  reversed,  \vith  directions  to  take  the  report 
indicated  herein  as  the  basis  for  further  proceedings  consistent 
with  this  opinion. 

ON  REHEARING,   MAY    17,   1894. 

Per  Curiam. — In  response  to  the  inquiry  as  to  whether  or 
not  the  sums  to  which  the  bondholders  are  entitled  under  the 
opinion  herein  should  bear  interest,  and,  if  so,  from  what  time, 
we  are  of  ojDinion  that,  although  the  amount  of  the  earnings 
was  in  dispute,  and  the  terms  of  the  contract  not  altogether 
free  from  ambiguity,  nevertheless  the  sums  due  were  fixed  by 
a  written  contract,  and  the  time  of  payment  also  fixed,  and  we 
perceive  no  reason  why  the  earnings  as  they  are  ascertained 
in  the  approved  report  of  the  commissioner  should  not  bear 
interest  from  the  time  they  should  have  been  applied  under 
the  contract  in  payment  of  the  interest  on  the  bonds.  If  the 
commissioner  has  computed  the  earnings  from  too  early  a  date, 
it  is  because  the  coupons  on  the  bonds  for  such  time  had  al- 
ready been  paid,  and,  if  so,  such  coupons  were  taken  in  by  the 
railway  company,  and  will  be  admitted  as  credits  oh  final 
hearing,  which  meets  the  suggestion  of  error  in  that  particular 
made  by  counsel  for  the  appellees. 

The  petition  for  rehearing  is  overruled. 

Resolutions  of  Directors  Contained  in  Mortgage  as  Prima  Facie  Proof  of 
Their  Authority  to  IMalce  Same. — In  Hajdeu  v.  Lincoln  City  Elec.  R.  Co. 
(Neb.,  Feb.  5,  1895),  62  N.  W.  Rep.  73,  it  was  held  that  where  there  is 
"Contained  in  a  mortgage  a  copy  of  resolutions  described  as  having  been 
adopted  by  the  board  of  directors  of  the  mortgagor,  a  corporation,  from 
which  resolutions  it  appears  that  said  board  had,  as  required,  authorized 
the  mailing  of  such  mortgage,  no  further  proof  is  necessary  to  a  prima 
facie  showing  of  authorization  by  the  board  of  directors.  Citi?)g  Helmer  v. 
Bank,  28  Neb.  474. 

Statutory  Leave  to  IMortgage  LocomotiveSi  etc.|  as  Affected  by  Require- 
ments Concerning  Chattel  Mortgages— California  Statute. — In  Southern 
California  M.  R.  Co.  v.  Union  Loan  &  T.  Co.  (U.  S.  Cir.  Ct.  of  App.  9th 
Cir.,  Oct.  24,  1894),  64  Fed.  Rep.  450,  it  was  held  that  section  2955  of  the 
California  Civil  Code  which  provides  that  chattel  mortgages  may  be  made 
upon  **  locomotive  engines  and  other  stock  of  a  railroad  '*  is  not  controlled 
by  section  2957,  which  provides  that  a  mortgage  of  personal  property  shall  be 
void-  as  to  creditors  of  the  mortgagor  and  subf^equent  purchasers  and 
encumbrancers  of  the  property  in  good  faith,  and  for  value,  unless  it  is 
accompanied  by  the  affidavit  of  all  the  parties  that  it  is  made  in  good 
faith  and  without  any  design  to  hinder,  delay,  or  defraud  creditors. 
The  court  said:  **  There  is  a  great  diversity  of  opinion  upon  this  question 
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in  the  difFerent  state  courts  where  no  express  statute  exists  upon  the  sub- 
ject. Jones,  Ry.  Sec.  §  150.  Several  of  the  states,  owing  to  the  conflict  in 
tlie  decisions  of  the  courts,  have  settled  the  matter  by  direct  legislation. 
In  all  of  the  decisions  which  hold  that  the  locomotive  engines  and  other 
rolling-stock  of  a  railroad  are  subject  to  the  provisions  of  the  act  relating 
to  chattel  mortgages  it  is  conceded,  if  the  question  is  referred  to,  that,  if 
there  is  an  independent  statute  of  the  state  authorizing  railroad  companies 
to  mortgage  their  corporate  property  and  franchises  to  secure  the  payment 
of  their  bonds,  the  chattel-mortgHge  act  would  not  be  applicable,  because 
it  must  be  and  is  universally  acknowledged  that  it  is  within  the  power  of 
the  legislature  of  a  state  to  regulate  the  mode  and  prescribe  the  manner  in 
which  the  real  and  personal  property  within  the  state  may  be  conveyed  or 
m«>rtir»<rcd.'' 

Vahdity  of  Mortgage  on  Rolling-stock  Recorded  as  a  Real  Estate  Mort- 
gage. — In  liadebaugu  v.  Tacoma  &  P.  li.  Co.,  8  Wash.  570,  it  was  held 
thai  a  mortgage  upon  tiie  real  estate  of  a  railroad  company  which  purports 
to  cover  rolling-stock  also,  does  not,  under  the  laws  of  Washington,  bind  the 
rolling-stock,  where  the  instrument  is  executed  and  recorded  as  a  real 
estate  mortgage,  and  the  formalities  required  in  the  execution  of  chattel 
mortgages  have  not  been  complied  with.  Citing  Hoyle  t.  Railroad  Co.,  54  N. 
Y.  314;  Vilas  v.  Page,  106  N.  Y.  439. 

Construction  of  New  Jersey  "  General  Railroad  Law ''  Permitting  Mort- 
gages by  Railroad  Companies  for  Construction,  Repairs,  or  Equipment — 
Limitation  of  Power  to  Amount  of  Paid-in  Capital. — The  general  corpora- 
tion act  (Revision,  p.  175,  §  1,  subsec.  4)  authorizes  every  corporation  within 
the  state  **to  mortgage  its  real  and  personal  estate  and  franchises."  The 
act  of  April  2,  1873  (P.  L.  p.  88;  Revision,  p.  925),  known  as  the  "Gen- 
eral Railroad  Law,"  by  its  twentieth  section  (Revision,  p.  931),  provides 
'*that  any  company  incorporated  under  this  act  shall  have  power  to  bor* 
row  such  sum  or  sums  of  money,  from  time  to  time,  not  to  exceed  in  the 
whole  its  paid-up  capital  stock,  as  shall  be  necessary  to  build,  construct,  or 
repair  their  road,  and  furnish  all  necessary  engines  and  other  equipments 
for  the  uses  and  objects  of  said  company,  and  to  secure  the  repayment 
thereof  by  the  execution,  negotiation,  and  sale  of  any  bond  or  bonds,  and 
secured  by  mortgage  on  said  land,  privileges,  franchises,  and  appurtenances 
of  and  belonging  to  the  said  company;  provided,  that  said  company  shall 
not  plead  any  statute  or  statutes  against  usury  in  any  court  of  law  or  equity 
in  any  suit  instituted  to  enforce  the  payment  of  any  bond  or  mortgage  exe- 
cuted under  the  provisions  of  this  section;  and  provided  further,  that  said 
bonds  shall  constitute  a  first  lien  on  the  railroad,  its  cars,  real  estate,  and 
franchises,  and  the  proceeds  of  said  bonds  shall  be  used  for  the  purpose  of 
aiding  in  the  construction  of  said  railroad."  Heldy  that  the  intention  of 
the  statute  is  to  regulate  the  general  power  of  mortgaging  by  the  corpora- 
tion, and  to  limit  it  strictly  to  borrowing  money  upon  its  mortgage  bonds, 
and  to  the  amount  of  cash  that  had  been  paid  in  on  account  of  subscrip- 
tions to  its  capital  stock.  Baker  v.  Guarantee  Trust  &  Safe  Deposit  Co.  (N. 
J.,  Feb.  11,  1895),  81  Atl.  Rep.  174,  citing  Water  Co.  v.  De  Kay,  36  N.  J. 
Eq.  548,  1  Am.  &  Eng.  Corp.  Cas.  670.  The  court  said:  **That  such  was 
the  intention  is  set  at  rest  by  the  proviso  added  to  it  by  the  legislature  in 
1878  (P.  L.  p.  20;  Supp.  Revision,  p.  824),  amending  the  section  just  above 
quoted  by  adding  these  words:  'And  provided  further,  that  if  any  person 
or  persons  shall  issue  such  bonds  to  any  greater  amount  than  the  amount 
that,  at  the  time  of  such  issue,  shall  have  been  actually  paid  up  on  the  cap- 
ital stock  of  such  railroad,  he,  she,  or  they  shall  be  guilty  of  a  misde- 
meanor, and  shall  be  punished  by  a  fine  of  not  more  than  five  thou- 
sand dollars,  or  by  imprisonment  at  hard  labor  not  more  than  three 
years,  or  by  both,  at  the  discretion  of  the  court.*    That  bonds  secured  by 
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a  mortgage,  and  issued  contrary  to  the  provisions  of  the  statute  above 
cited,  are  void,  as  between  the  parties  to  the  transaction,  seems  to  be  thor- 
oughly settled  in  this  state.  State  v.  Board  of  Chosen  Freeholders,  89  N. 
J.  Law  632;  Orampton  v.  Zabriskie,  101  U.  S.601 ;  Waterworks  Go.  v.  Head, 
60  N.  J.  Law  665,  24  Am  &  Eng.  Corp.  Cas.  562.  ♦  ♦  *  The  object  of  this 
enactment  is  manifest.  It  is  to  insure  a  certain  measure  of  value  to  securi- 
ties of  this  nature,  issued  by  railroad  companies  organized  under  the  gen- 
eral law  of  this  state.  The  officials  of  n  railway  company  incorporated 
under  this  act,  if  possessed  of  common  honesty,  will  apply  all  moneys  re- 
ceived by  them  on  account  of  stock  and  bonds  to  the  construction  and 
equipment  of  the  road.  Such  is  clearly  their  duty;  and  if  an  equal  sum  is 
derived  from  each  source,  and  devoted  honestly  to  such  use,  the  result  will 
be  that  the  holder  of  the  mortgage  bonds  will  have  for  his  security  prop- 
erty which  has  actually  cost  in  cash  double  the  amount  of  his  debt.  That 
he  should  have  such  security  was  the  intention  of  the  legislature,  and  any 
device  which  leads  to  a  difterent  result  is  an  evasion  of  the  law.  Whether 
the  railroad,  when  so  finished  and  equipped,  will  be  actually  and  intrinsi- 
cally wortli  more  or  less  than  its  cost,  depends  upon  a  variety  of  facts  and 
circumstances,  which  each  investor  must  take  into  account,  and  judge  of 
for  himself.  The  road,  when  built,  may  turn  out  to  be  a  paying  road,  or 
it  may  not.  The  result,  in  that  respect,  depends  on  the  amount  of  busiuess 
it  has  to  do,  and  the  prices  which  it  is  able  to  charge,  and  the  original  cost 
of  the  road.  It  is  proper,  however,  to  remark  that  the  mere  fact  that  per- 
sons may  be  found  who  will  take  and  pay  for  in  cash  half  the  cost  of  a  pro- 
posed railroad,  subject  to  a  mortgage  for  the  other  one-half  of  such  cost,  ia 
some  guarantee  to  the  persons  who  advance  the  money  upon  the  mortgage 
that  the  enterprise  will  prove  successful,  and  this  guarantee  the  legislature 
intended  to  give  by  the  statute  just  quoted.  The  legislature  has  not  for- 
bidden the  giving  of  a  mortgage  upon  a  railroad  not  yet  built — upon 
property  not  yet  acquired.  On  the  contrary,  I  think  the  language  of  the 
section  in  question  plainly  contemplates  such  action.  Nor  do  I  think  there 
is  anything  in  the  policy  of  the  law  which  forbids  it.  If  the  officers  of  the 
company  are  careful  to  issue  the  mortgage  bonds  no  faster  than  actual  pay- 
ments are  made  on  account  of  subscriptions  to  capital  stock,  and  then  ap- 
ply the  money  so  secured  honestly  to  the  construction  of  the  road,  there 
can  be  no  serious  objection  to  executing  the  mortgage  in  advance  of  the 
construction.  The  parties  advancing  their  money  on  these  securities  have 
full  opportunity  to  know  by  actual  observation  just  what  has  been  done 
and  is  being  done  from  day  to  day.  The  line  of  the  railroad,  as  filed  in 
the  office  of  the  secretary  of  state,  is  open  to  their  inspection,  and  they  thus 
can  protect  themselves  in  that  respect." 

61  A.  &  £.  R.  Gas.— 44 
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Columbia  Finance  &  Tbust  Go. 

V. 

Kentucky  Union  E.  Co. 

{United  StaUi  Circuit  Court  of  Appeah^  Qth  Circuity  February  6,  1894,  60 

Fed.  Rep.  794.) 

Guarantor  of  Mortgage  Debt  Which  Has  Partially  Paid  the  Debt  as  a 
Proper  or  Necessary  Party  to  Foreclosure!  —  A  corporation  which  has 
guaranteed  the  mortgage  bonds  of  a  railroad  company,  and  which  has  made 
a  partial  payment  on  account  of  its  liability  as  guarantor,  is  neither  an  in- 
dispensable nor  a  proper  party  to  a  suit  to  foreclose  the  mortgage,  because 
pro  tanto  subrogated  to  the  rights  of  the  mortgagee,  since  payment  of  the 
whole  debt  for  which  the  surety  is  liable  is  essential  to  subrogation,  and 
the  rights  of  the  creditor  in  the  mortgage  must  be  entirely  divested  before 
the  surety  can  be  substituted  by  operation  of  law. 

Sufficiency  of  Provision  in  Railroad  Charter  giving  Guarantor  of  Bonds 
the  Same  Benefits  of  Mortgage  as  Bondholders,  to  Confer  Statutory  Right 
of  Subrogationi — The  guaiaiiior  did  nnt  acquire  a  statutory  right  to  subro- 
gation by  a  provision  in  the  charter  of  the  railroad  company,  that  in  order 
to  enable  it  to  guarantee  the  punctual  payment  of  the  interest  and  principal 
of  the  bonds  authorized  to  be  issued  by  it,  **it  is  hereby  expressly 
declared  that  the  guarantors  of  such  bonds  shall  be  entitled  to  all  the 
benefits  of  such  mortgage  or  deed  of  trust  made  to  secure  such  bonds  to  the 
same  beneficial  extent  that  the  holders  of  such  bonds  may  be  entitled,*' 
since  such  a  provision  is  a  mere  general  declaration  of  the  principles  of 
subrogation. 

Lease-contract  Furnishing  Terminal  Facilities  as  "After- acquired  Prop- 
ertyi" — A  railroad  mortgage  of  **  all  property,  both  real  and  j)er80ual,  of 
every  kind  and  description,  which  shall  be  hereafter  acquired  for  use  on 
said  rail  road,  *'  is  sufl3cient  to  include  a  lease-contract  furnishing  terminal 
facilities  to  the  mortorftcror. 

Reasonableness  of  Time  Fixed  for  Redemption. — A  provision  in  a  decree 
for  the  sale  of  niorti^aged  property,  fixing  the  time  for  redemption  at  four 
months,  js  not  unreasonable. 

Application  to  Railroad  Property  of  Statute  Allowing  Redemption  of 
"  Real  Estate"  from  Sale  on  Foreclosure. — The  Kentucky  statute  of  April 
9,  1878,  providing  for  the  appraisal  and  redemption  of  real  estate  sold 
under  a  decree  to  enforce  a  mortgage,  does  not  contemplate  either  the 
severance  of  railway  property  so  sold  into  its  constituent  elements  in  order 
that  that  part  which  savors  of  realty  may  be  redeemable,  or  that  so  peculiar 
and  composite  a  property  should  be  embraced  within  the  term  "real 
estate  "  as  used  in  the  statute. 

Appeal  from  United  States  circuit  court  for  the  district  of 
Kentucky. 

This  is  an  appeal  from  a  decree  of  foreclosure  and  sale  of 
the  Kentucky  Union  Kailway.     That  railway  has  been  con- 
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structed  and  is  in  operation  between  the  city  of  Lexington, 
Ky .,  and  the  town  of  Jackson,  Breathitt  county,  Ky., 
a  distance  of  about  95  miles,  a  few  miles  of  which       ** 
were  completed  by  the  receiver  in  the  case,  under  order  of 
court,  and  with  money  raised  by  the  issue  of  receiver's  cer- 
tificates. 

The  complainants  in  the  original  bill  were  J.  Kennedy  Todd 
&  Co.  and  the  Central  Trust  Company.  The  former  claimed 
to  be  general  creditors  of  the  Kentuckv  Union  Bailway  Com- 
pany to  the  amount  of  $270,000,  and  the  Central  Trust  Com- 
pany is  the  trustee  in  the  first  mortgages  executed  by  the 
railway  company  to  secure  the  sum  of  $2,500,000  of  bonds. 

The  defendants  were  the  railway  company  and  the  Colum- 
bia Finance  and  Trust  Company,  the  trustee  in  the  second 
mortgage. 

The  second  mortgage  was  to  secure  the  sum  of  $1,300,000 
of  bonds,  of  which  $800,000  were  outstanding. 

Both  the  first  and  second  mortgage  bonds  were  absolutely 

fuaranteed,  both  principal  and  interest,  by  the  Kentucky 
Fnion  Land  Company,  which  company  was  not  made  a  party 
to  the  suit. 

Upon  the  allegations  of  insolvency  the  court  appointed  a 
receiver  to  take  charge  of  the  railway  company. 

During  the  progress  of  the  cause  many  intervening  petitions 
were  filed,  setting  up  claims  for  liens  upon  the  property,  but 
no  question  arises  upon  this  appeal  concerning  them. 

From  the  final  decree  of  foreclosure  and  sale  the  Columbia 
Finance  &  Trust  Company,  trustee  in  the  second  mortgage, 
has  prosecuted  its  appeal  without  supersedeas^  and  the  Central 
Trust  Company,  trustee  in  the  first  mortgage,  has  prosecuted 
an  appeal  with  supersedeas ;  the  only  error  assigned  in  the 
latter  case  being  also  one  of  those  assigned  in  the  former. 

The  appeal  of  the  Central  Trust  Company  was  disposed  of 
at  a  former  term  ,by  a  stipulation  entered  into  by  all  of  the 
parties  interested  therein,  by  which  the  decree  in  the  matter 
complained  of  was  by  agreement  modified. 

The  errors  now  to  be  disposed  of  arise  alone  upon  the  ap- 
peal of  the  Columbia  Finance  &  Trust  Company. 

St.  John  Boyle,  for  appellant. 

0/tw,  Bives  ib  Montgomery,  Butler,  StiUman  dt  Hubbard,  and 
Humphrey  dc  Davie,  for  J.  Kennedy  Todd  &  Co.  and  Central 
Trust  Company. 

William  JLindsay,  for  Passenger  &  Belt  Railway  Company. 

LuRTON,  Circuit  Judge  (after  the  foregoing  statement). — 1. 
The  first  error  assigned  is  in  rejecting  the  amended  answer 
tendered  by  the  Columbia  Finance  &  Trust  Company  on  the 
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20th  day  of  December,  1892,  and  in  proceeding  with  the 
cause  without  requiring  the  Kentucky  Union  Land 
p^rtj**  ' "  Company  to  be  made  a  party  thereto.  It  appears 
from  this  answer  that  the  Kentucky  Union  Land 
Company  guaranteed  the  payment  of  the  principal  and  interest 
of  the  first-mortgage  bonds,  which  guarantee  was  endorsed 
thereon  ;  that  this  guarantee  was  made  under  authority  of  the 
charter  of  the  Kentucky  Union  Bailway  Company.  It  further 
appears  that  when  the  coupons  of  this  issue  of  bonds  became 
due  on  January  1, 1891,  the  land  company  and  the  railway 
company  jointly  borrowed  on  their  notes  $60,000  from  tf. 
Kennedy  Todd  &  Co.,  and  with  the  money  paid  that  series  of 
coupons.  The  insistence  of  the  appellant  is  that  the  Ken* 
tucky  Union  Land  Company  became  by  said  payments  en- 
titled to  a  lien  upon  the  railroad  to  secure  the  payment  of  this 
sum  of  $60,000,  which  was  used  for  the  payment  of  coupons, 
and  that  it  was  error  to  proceed  without  bringing  that  com- 
pany before  the  court,  that  its  lien  might  be  established  and 
enforced. 

The  unquestioned  general  rule  as  to  parties  in  chancery  is 
that  all  parties  who  are  interested  in  the  controversy  should 
be  made  parties  to  the  cause  in  order  that  there  may  be  an 
end  of  litigation.  If  the  Kentucky  Union  Land  Company,  by 
the  payment  alleged  to  have  been  made  by  it,  as  guarantor, 
became  thereby  entitled  to  a  lien  upon  tne  property  of  the 
railway  company,  through  subrogation,  then  it  would  have 
been  a  proper  party,  as  it  would  Save  been  interested  in  the 

Eroperty  proceeded  against.  It  would,  however,  in  no  sense 
e  an  indispensable  party,  because  it  would  not  have  been 
directly  a£fected  by  a  decree  enforcing  the  liens  held  by  the 
holders  of  the  first  and  second  mortgage  bonds.  The  dis- 
tinction between  a  person  directly  interested  in  a  controversy 
and  directly  affected  by  the  decree,  and  one  only  indirectly 
affected  by  the  decree,  is  well  stated  by  Mr.  Justice  Bbadlet 
in  the  case  of  Williams  v.  Bankhead,  19  Wall.  671. 

We  do  not  think  that  the  Kentucky  Union  Land  Company 
was  an  indispensable,  or  even  a  proper  party.  It  had  made, 
at  most,  but  a  partial  payment  on  account  of  its  liability  as 
guarantor.  The  rights  of  the  creditor  in  the  mortgaged  prop- 
erty had  not  been  extinguished  by  a  payment  ot  the  whole 
debt.  The  payment  of  the  whole  debt  for  which  the  surety  is 
liable  is  essential  to  subrogation.  If  the  surety,  upon  making 
a  partial  payment,  became  entitled  to  subrogation  pro  tanto^ 
and  thereby  became  entitled  to  the  position  of  an  assignee  of 
the  property  to  the  extent  of  such  payment,  it  would  operate 
to  place  such  surety  upon  a  footing  of  equality  with  the 
holders  of  the  unpaid  part  of  the  debt,  and,  in  case  the  prop* 
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erty  was  insufficient  to  pay  the  remainder  of  the  debt  for  which 
the  guarantor  was  bound,  the  loss  would  logically  fall  pro- 
portionately upon  the  creditor  and  upon  the  surety.  Such  a 
result  would  be  grossly  inequitable.  Yet  this  is  in  effect  the 
result  of  the  contention  urged.  The  equity  of  subrogation 
does  not  arise  from  the  mere  obligation  to  pay  ;  it  springs 
alone  from  payment.  The  liability  of  the  surety  for  the  re- 
mainder of  the  debt  continued  as  well  after  as  before  such 
payment,  and  until  the  entire  debt  is  paid  the  surety  has  no 
such  equity  as  will  entitle  him  to  the  active  aid  of  a  court  of 
equity.  Sheld.  Subr.  §  127  ;  HoUingsworth  v.  Floyd,  2  Har. 
A  G.  91 ;  Insurance  Co.  v.  Dorsey,  3  Md.  Ch.  334.  The 
creditors'  right  in  the  mortgage  must  be  entirely  divested 
before  the  surety  can  be  substituted  by  operation  of  law,  and 
allowed  to^  stand  in  the  shoes  of  a  creditor.  Magee  v.  Leg- 
gett,  48  Miss.  139  ;  Bank  v.  Benedict,  15  Conn.  437 ;  Gannet  v. 
Blodget,  39  N.  H.  152  ;  Harlan  v.  Sweeny,  1  Lea,  682 ;  Gilliam 
V.  Esselman,  5  Sneed,  86 ;  Kyner  v.  Kyner,  6  Watts,  221. 

The  provision  in  the  charter  of  the  Kentucky  Railway 
Company  upon  which  appellants  insist  that  they  have  a 
statutory  right  of  subrogation  were  in  these  words :  "  And  in 
order  to  enable  said  company  to  guarantee  the 
punctual  payment  of  the  interest  and  principal  of  ^i^l^Ji^l^'^ 
such  bonds,  it  is  hereby  expressly  declared  that 
the  guarantors  of  such  bonds  shall  be  entitled  to  all  the  bene- 
fits of  such  mortgage  or  deed  of  trust  made  to  secure  such 
bonds  to  the  same  beneficial  extent  that  the  holders  of  said 
bonds  may  be  entitled." 

This  is  no  more  than  a  general  declaration  of  the  principles 
of  subrogation.  There  is  nothing  in  this  provision  which  can 
be  reasonably  construed  as  placing  the  guarantor  upon  an 
equal  footing  with  a  creditor  secured  by  a  mortgage  as  a 
result  of  every  partial  payment.  The  case  of  Bailroad  Co.  v. 
Schutte,  103  IJ.  S.  141,  is  not  controlling.  The  charter  pro- 
visions there  considered  are  altogether  unlike  the  provision 
contained  in  the  charter  of  the  Kentucky  Union  Bailway 
Company. 

2.  The  second  error  assigned  is  that  "  the  court  erred  in 
adjudging  that  the  right,  title,  and  interest  acquired  by  the 
Kentucky  Union  Railway  Company,  under  the  contract  lease 
of  the  Passenger  &  Belt  Railroad,  was  included  or  covered  by 
the  mortgage  to  the  Central  Trust  Company. 

The  property  embraced  bj'  the  contract  referred  to  con- 
sisted of  about  five  miles  of  belt  railroad  around  the  city  of 
Lexington,  Ky.,  and  certain  interests  in  lands  adjacent  to 
the  right  of  way  and  belonging  to  the  Belt  Railroad.  It 
clearly  appears  that  the  Kentucky  Union  Railway  Company 


694  COLUMBIA  FINANCE  AT.  CCV.  KENTUCKY  V.  K.  CO.  [v.  61 

constructed  its  line  to  the  boundary  of  the  city  of  Lexington 
in  such  way  as  that  it  nad  no  entrance  into  the 
After  Mq«ired  city  and  no  terminal  facilities,  and  no  connec- 
property.  ^{q^x  with  other  railway  lines  entering  that  city. 
Its  main  line  terminated  at  the  boundary  of  the 
city  in  view  of  a  purpose  to  obtain  connection  with  other  lines 
and  terminal  facilities  by  means  of  a  contract  with  the  Belt 
Bailroad.  This  line  gave  to  the  Kentucky  Union  Bail  way 
Company  connection  with  several  other  railway  Hues  entering 
Lexiugton,  and  afforded  it  terminal  facilities  in  the  city.  The 
contract  of  lease  was  made  after  the  mortgage  to  the  Central 
Tru»t  Company,  and  was,  indeed,  completed  under  direction 
of  the  circuit  court  after  appointment  of  receivers ;  that  court 
being  of  opinion  that  it  was  uecessarj''  as  a  means  of  affording 
connection  with  other  lines,  and  proper  terminal  facilities. 
That  this  leasehold  passed  as  after-acquired  property  by  the 
express  terms  of  the  mortgage  to  the  Central  Trust  Company 
we  have  no  doubt. 

The  provision  in  that  mortgage  describing  the  property 
covered  by  it  is  as  follows  :  "  All  and  singular  its  line  of  rail- 
road, built  and  to  be  built,  beginning  at  a  point  in  Lexington, 
Fayette  county,  Kentucky ;  thence  through  Fayette  and 
Clark  counties  to  Kentucky  Union  Junction,  on  the  line  of 
the  Elizabethtown,  Lexington  &  Big  Sandy  Railroad ;  thence 
to  Clay  City ;  thence  via  Three  Forks  Jackson,  in  Breathitt 
county,  being  a  distance  of  about  one  hundred  miles.  And 
also  the  lands,  real  estate,  telegraph  lines,  railroad  tracks, 
side-tracks,  bridges,  viaducts,  buildings,  depots,  station- 
houses,  car-houses,  engine-houses,  shops,  warehouses,  turn- 
tables, water  stations,  fences,  structures,  erections,  fixtures, 
and  appurtenances,  and  all  otlier  things  of  whatever  kind  be- 
longing or  in  any  wise  appertaining,  or  which  have  been  or 
may  be  acquired  or  provitfed  for  use  upon  or  in  connection 
with  said  railroad,  and  all  the  lands  acquired,  or  that  shall 
hereafter  be  acquired,  destined  for  warehouses  and  other 
structures  for  railroad  uses  at  either  terminus,  as  well  as 
along  the  line  of  said  railroad ;  and  also  all  locomotives,  en- 
gines, cars,  and  other  rolling-stock,  equipment,  machinery, 
instruments,  tools,  implements,  furniture,  and  other  chattels 
now  or  hereafter  belonging  to  or  appertaining  to  said  railroad, 
and  all  property,  both  real  and  personal,  of  every  kind  and 
description,  which  shall  hereafter  be  acquired  for  use  on  said 
railroad;  and  all  the  corporate  rights,  privileges,  franchises, 
and  immunities,  and  all  things  in  action,  contracts,  claims, 
and  demands  of  the  said  party  of  the  first  part,  whether  now 
owned  or  hereafter  acquired  in  connection  or  relating  to  the 
said  railroad ;  together  with  all  and  singular  the  tenemeMts 
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and  appurtenances  thereunto  belonging,  and  the  /eversions, 
remainders,  tolls,  incomes,  rents,  issues,  and  profits  thereof; 
and  also  all  estate,  right,  title,  and  interest  whatsoever  at 
law,  as  well  as  in  equit}',  of  said  party  of  the  first  part,  of,  in, 
and  to  the  same,  saving  and  excepting  subscriptions  of  cash 
or  securities  and  lands  not  to  be  used  in  the  operation  of  said 
railroad  or  in  connection  therewith." 

The  terms  covering  after-acquired  property  are  abundantly 
sufficient  to  embrace  this  lease  contract.  Trust  Co.  v.  Knee- 
land,  138  U.  S.  416,  46  Am.  &  Eng.  R  Cas.  268 ;  Eailroad  Co. 
V.  Hamilton,  134  U.  S.  297,  43  Am.  &  Eng.  R.  Cas.  476 ; 
Branch  v.  Jesup,  106  U.  S.  468,  9  Am.  &  Eng.  E.  Cas.  558. 

3.  The  third  error  assigned  is  as  to  the  decree  ordering  a 
sale  of  the  interest  of  the  Kentucky  Union  Railway  Company 
acquired  and  held  by  it  under  the  contract  of  lease  of  the 
property  of  the  Passenger  &  Belt  Railway.  By  the  decree 
it  was  ordered  that  "  all  right,  title,  and  interest  shall  pass  to 
and  be  vested  in  the  purchaser  under  this  decree  ;  subject, 
however,  to  all  the  terms,  conditions,  and  limitations  set  forth 
in  said  contract  of  lease,  as  ratified  by  the  circuit  court  in  its 
decree  of  April,  1892."  The  part  of  the  decree  assigned  as 
error  follows,  and  is  in  these  words :  "  And  the  purchaser 
shall  assume  and  perform  all  the  obligations  imposed  therein 
upon  the  Kentucky  Union  Railway  Company ;  but  this  pro- 
vision shall  not  be  held  to  create  any  lien  for  the  perform- 
ance of  such  obligations  upon  any  of  the  property  herein 
ordered  to  be  sold,  other  than  the  properties  acquired  under 
said  lease." 

From  so  much  of  the  decree  as  is  set  out  above  the  original 
complainants,  J.  Kennedy  Todd  &  Co.  and  the  Central 
Trust  Company,  prosecuted  a  writ  of  error  with  supersedeas. 
That  writ  of  error  has  been  disposed  of  at  a  former  day  of 
this  term  upon  a  stipulation,  signed  by  all  of  the  parties  in 
interest,  assenting  to  a  modification  of  the  decree  by  striking 
out  the  paragraph  last  set  out,  and  the  subject  of  the  third 
assignment  of  error  relied  upon  by  the  appellant,  the  Columbia 
Finance  &  Trust  Company,  is  thereby  disposed  of. 

4.  The  next  assignment  of  error  is  as  to  so  much  of  the 
decree  7ii8i  which  ordered  a  sale  of  the  road  unless  the  decree 
should  be  satisfied   by  paying   oflf  the  sums  ad- 
judged to  be  due  within  four  months.     The  com-  J'/JI^"^'*'*** 
plaint  is  that  the  time  for  payment  in  order  to  save  r©demptioii. 

a  sale  was   unreasonably  short.     The   period   al- 
lowed for  payment  before  a  decree  of  foreclosure  becomes 
absolute   is   within   the  discretion  of  the  court.     Howell  v. 
Railroad  Co.,  94  U.  S.  463.     There  was  no  such  unreasonable 
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exercise  of  this  discretion  as  to  justify  this  court  in  maintain, 
lug  this  assignment. 

5.  The  fifth  assignment  of  error  is  that  the  circuit  court  or- 

dered  a  sale  without  redemption  and  without  appraisement 

This  road  is  wholly  situated  within  the  state  of  Kentucky. 

The  insistence  is  that  the  railroad  is  real  estate  within  the 

meaning  of  the  statute  of  the  state  of  Kentucky 

rkit^f  r«-  ^^  -^P^'^^  ^'  ■^^'^^  (chapter  63,  art  8,  of  the  General 
deLpUoB.*'  Statutes),  which  provides  as  follows :  "  (1^  That  be- 
fore any  real  estate  shall  be  hereafter  sold,  in  pur* 
Buauce  of  any  order  or  judgment  of  a  court,  the  commissioner 
or  officer,  whose  duty  it  may  be  to  sell  the  same,  shall  cause 
it  to  be  yalaed,  under  oath,  by  two  disinterested  intelligent 
housekeepers  of  the  county,  not  related  to  either  party.  If  they 
disagree,  the  commissioner  or  officer  shall  act  as  umpire.  If  a 
part  only  of  a  tract  of  land  is  sold,  the  part  sold  shall,  after  the 
sale,  be  revalued  in  like  manner.  (2)  The  valuation  so  made 
shall  be  in  writing,  signed  by  the  persons  making  it,  and  re- 
turned by  such  commissioner  or  officer  to  the  court  which 
made  the  order  or  rendered  the  iudgment  for  the  sale  of  the 
property,  and  the  same  shall  be  hied  among  the  papers  of  the 
cause  in  which  the  judgment  was  rendered  or  the  order  made 
and  also  spread  upon  the  records  of  the  court.  (3)  If  the  real 
estate  which  may  be  sold  in  pursuance  of  such  judgment  or 
order  does  not  bring  two-thirds  of  such  valuation,  the  defend- 
ant and  his  representatives  shall  have  the  right  to  redeem  the 
same  within  a  year  from  the  day  of  sale  by  paying  the  pur- 
chaser or  his  representatives  the  original  purchase-money  and 
ten  per  centum  per  annum  interest  thereon.  The  defendant 
redeeming  his  land  shall  take  receipt  from  the  purchaser  and 
lodge  the  same  with  the  clerk  of  the  court,  and  the  same  shall 
be  entered  upon  the  records  of  the  court.  The  defendant 
may  tender  the  redemption  to  the  purchaser,  his  agent,  or  at- 
torney, if  in  the  county  where  the  land  lies,  or  in  the  county 
in  which  the  judgment  is  obtained  or  order  of  sale  made ;  and 
if  the  same  is  refused,  or  if  the  purchaser  does  not  reside  in 
either  of  said  counties,  the  defendant  may,  before  the  expira- 
tion of  the  year,  go  to  the  clerk  of  the  court  in  which  the 
judgment  is  rendered  or  the  order  made  and  make  affidavit  of 
such  tender  and  refusal,  or  that  the  purchaser,  his  agent,  or 
attorney,  does  not  reside  in  either  of  said  counties.  There- 
upon he  may  pay  to  such  clerk  the  redemption-money  for  the 
purchaser,  and  the  clerk  shall  give  a  receipt  therefor  and  file 
said  affidavit  among  the  papers  of  the  cause.  When  the  right 
of  redemption  exists  the  defendant  may  remain  in  possession 
of  the  property  until  it  expires.  Ileal  estate  so  sold  shall 
not  be  conveyed  to  the  purchaser  until  the  right  to  redeem 
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the  same  has  expired,  and  if  the  same  be  redeemed  in  accord- 
ance with  the  provisions  of  this  act,  such  sale  thereof,  from 
and  after  such  redemption,  or  from  and  after  such  deposit  of 
the  redemption-money  with  the  clerk,  be  null  and  void." 

A  state  law  conferring  a  right  of  redemption  after  a  sale  by 
execution,  or  under  a  decree  to  enforce  a  lien  or  mortgage,  is 
obligatory  upon  federal  courts  sitting  in  equity  as  to  lands 
within  said  state,  and  decrees  of  sale  should  be  made  so  as 
to  conform  to  the  laws  of  the  state  so  far  as  mai,y  be  necessary 
to  give  full  effect  to  the  right.  Brine  v.  Insurance  Co.,  96  U. 
S.  627;  Orvis  v.  Powell,  98  U.  S.  176;  Parker  v.  Dacres,  130 
U.  S.  43.  If  the  statute  of  Kentucky,  above  cited,  applies  to 
a  railroad  situated  within  the  state,  then  the  decree  does  not 
conform  to  the  law  of  the  state. 

A  like  question  was  decided  by  the  supreme  court  of  the 
United  States  in  Hammock  i;.  Trust  Co.,  105  U.  S.  77,  7  Am.  & 
Eng.  B.  Cas.  465.  The  question  in  that  case  arose  under  the 
redemption  statutes  of  the  state  of  Illinois.  The  statute  of 
that  state  provided  for  the  redemption  of  lands  "sold  under 
and  by  virtue  of  any  decree  of  a  court  of  equity  for  a  sale  of 
mortgaged  lands."  It  was  provided  with  reference  to  the  lat- 
ter case  **that  it  should  be  lawful  for  the  mortgagor  of  such 
lands,  his  executors,  administrators,  or  grantees,  to  redeem  the 
same  in  the  manner  prescribed  for  the  redemption  of  lands 
sold  by  virtue  of  executions  issued  upon  judgments  at  common 
law ;  and  judgment  creditors  may  redeem  lands  sold  under  any 
such  decree,  in  the  same  manner  as  is  prescribed  for  the  re- 
demption of  lands  sold  upon  execution  upon  judgments  issued 
at  common  law."  Upon  elaborate  consideration  it  was  unani- 
mously decided  by  that  court  that  a  railroad  was  not  within 
the  provision  of  that  statute. 

The  learned  counsel  for  the  appellant  have  undertaken  to 
draw  a  distinction  between  the  state  law  of  Kentucky  and 
that  of  Illinois,  which  they  have  argued  is  sufficient  to  distin- 
guish this  case  from  that  of  Hammock  v.  Trust  Co.,  svpra. 
These  distinctions  are  predicated  uj)on  the  propositions :  (1) 
That  under  the  law  of  Illinois  a  railroad  property  consisted 
in ;  (a)  its  franchises ;  (6)  its  movable  property,  such  as  roll- 
ing-stock, supplies,  etc.,  which  were  under  the  common  law 
personalty ;  (c)  its  right  of  way,  to  which  was  affixed  its  rails, 
bridges,  culverts,  depots,  etc.,  and  which  was  clearly  real  es- 
tate. The  conclusion  drawn  from  this  common-law  division 
of  its  property  was  commented  on  by  the  Supreme  Court  of 
the  United  States  as  fatal  to  the  insistence  that,  when  a  rail- 
road was  mortgaged  as  an  entirety,  it  was  redeemable  as  "real 
estate,"  within  the  meaning  of  the  Illinois  statute  conferring 
the  right  of  redemption  when  real  estate  was  sold  to  enforce 
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the  lien  of  a  mortgage,  which,  nnder  the  law,  covered  the  fran- 
chises, personalty,  and  realty  as  unitedly  constituting  a  rail- 
road. In  contrast  it  has  been  insisted  that,  under  the  decis- 
ions of  the  highest  court  of  Kentucky,  at  the  time  the  mort- 
gage to  the  Central  Trust  Company  was  executed  in  1888:  (a) 
A  railroad  was  a  unit,  and  that  its  movable  property  was  so 
affixed  to  its  real  estate  as  to  be  held  fixtures,  and  therefore 
inseparable.  To  support  this  proposition  the  cases  of  Phil- 
lips V.  Wiuslow,  18  B.  Mon.  448,  and  Railroad  Co.  r.  Eliza- 
beth town,  12  Bush,  233,  have  been  cited.  (6)  That,  in  har- 
mony with  this,  the  same  court  has  held  that  railroad  shares 
descend  as  realty  to  the  heirs,  and  are  subject  to  dower. 
Price  V.  Price's  Heirs,  6  Dana,  107,  and  Copeland  v.  Copeland 
7  Bush,  349.  (c)  That  the  franchises  of  a  railway  company 
are  not  prerogative  franchises,  and  that  a  railway  could  be 
operated  without  a  franchise.  Bailroad  Co.  v.  Metcalfe,  4 
Mete.  (Ky.)  199.  The  cases  cited  do  not,  in  our  judgment^ 
support  the  conclusion  sought  to  be  drawn. 

thillips  V,  Winslow,  supra,  was  a  case  where  a  trustee 
under  second  mortgage  made  to  secure  an  issue  of  bonds,  and 
covering  all  the  property  of  the  company  then  in  existence,  as 
well  as  all  after-acquired  propert}',  filed  a  bill  to  enjoin  cer- 
tain proceedings  at  law  by  judgment  creditors,  one  of  whom 
had  levied  on  certain  movable  property  and  was  about  to  sell, 
while  the  other  had  seized  and  sold,  and  bought  at  his  own 
sale  under  execution,  certain  cars,  car-wheels,  firewood,  and 
stone-coal,  being  supplies  for  the  operation  of  the  road.  The 
levy  was  exclusively  u])on  property'  acquired  after  the  mort- 
gage under  which  the  plaintiff  claimed,  but  was  embraced  by 
the  clause  covering  after-acquired  property.  After  deciding 
that  the  property  was  not  subject  to  seizure  by  execution,  be- 
cause it  was  embraced  in  the  mortgage,  the  court  was  con- 
fronted with  the  proposition  that  the  plaintiff  had  an  ample 
remedy  at  law  by  replevin  or  an  action  for  damages.  This 
the  court  decided  upon  a  consideration  of  the  irreparable 
character  of  the  damage  to  creditors  having  a  mortgage  upon 
a  railway  as  a  unit  which  would  result  to  them  from  such  a 
seizure  in  view  of  the  unity  of  railroad  property,  and  the 
great  inconveniences  resulting  to  the  public  from  the  interfer- 
ence with  the  equipment  and  necessary  supplies  of  a  common 
carrier.  The  court  did  not  decide  that  the  rolling-stock  of  a 
railroad  passed  with  the  realty  as  a  fixture.  It  certainlj'  did 
not  decide  that  cordwood  and  stone-coal  were  fixtures,  and  yet 
the  reasoning  of  the  court  was  applied  as  much  to  such  sup- 
]>lies  as  it  was  to  the  freight-cars  and  detached  car-wheels, 
which  were  also  in  the  levy. 

In  the  subsequent  case  of  Eailroad  Co.  v.  Elizabethtown, 
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supra,  it  was  expressly  ruled  that  a  municipality  could  not 
dismember  a  railroad  by  a  seizure  for  taxes  of  the  engines 
and  cars  of  a  railway  company.  It  is  true  that  Lindsay,  C.  J., 
did,  in  passing  upon  this  question,  observe  that  in  Phillips  v. 
Winslow  the  engines  and  cars  of  a  railroad  "  were  treated  as 
fixtures."  But  that  case  was  not,  as  we  have  seen,  put  on 
any  such  ground,  and  indeed  no  such  question  arose  for  de- 
cision. Neither  that  case  nor  the  decision  in  Bailroad  Co.  v. 
£lizabethtown  rested  upon  any  technical  consideration  of  the 
law  of  fixtures.  The  tirst  went  oft',  so  far  as  the  point  now  in 
question  is  concerned,  upon  the  question  of  equitable  remedy. 
The  latter  was  vested  upon  the  high  and  rational  ground  that 
a  railroad  was  an  entirety,  and,  being  charged  with  quasi 
public  duties  as  a  common  carrier,  could  not,  from  considera- 
tions of  public  policy,  be  disabled  or  dismembered  by  seizure 
under  execution  of  its  necessary  equipments  or  supplies.  It 
is  true  both  cases  recognized  the  unity  of  a  railroad  property 
resulting  from  its  structure  and  utility.  Severance  of  such  a 
property  is  destructive  of  the  interests  of  all  concerned,  and 
disables  the  road  in  the  discharge  of  its  public  functions. 
Neither  case  held  that  a  railroad  property  considered  as  an 
entirety  was  technically  realty.  Neither  do  the  cases  which 
decide  that  stocks  in  railway  companies  descend  as  realty 
bear  upon  the  question.  In  both  cases  the  court  recognized 
that  such  shares  represented  both  real  and  personal  property, 
and  ruled  that  this  fact  did  not  conflict  with  their  classiiica* 
tion  as  incorporeal  hereditaments.  On  this  subject  that  court, 
in  Price  v.  Price's  Heirs,  6  Dana,  107,  said  :  "  The  right  con- 
ferred on  each  shareholder  is  unquestionably  an  incorporeal 
hereditament.  It  is  a  right  of  perpetual  duration ;  and, 
tiiough  it  springs  out  of  the  use  of  personalty,  as  well  as 
lands  and  houses,  this  matters  not.  It  is  a  franchise  which 
has  ever  been  classed  in  that  class  of  real  estate  denominated 
an  incorporeal  hereditament.  An  annuity,  though  only 
chargeable  upon  the  person  of  the  grantor,  is  an  incorporeal 
hereditament;  and,  though  the  owner's  security  is  merely 
persoTnal,  yet  he  may  have  a  real  estate  in  it.  2  Bl.  Coram. 
40.  Much  less  can  it  be  doubted  that  a  franchise  created  by 
act  of  incorporation,  unlimited  in  duration,  and  springing  out 
of  the  combined  use  of  lands  and  personalty,  should  be  de- 
nominated and  classed  as  real  estate." 

These  cases  do  not  preclude  us  from  considering  the  in- 
herent nature  of  the  several  kinds  of  property  which  consti- 
tute that  great  public  work  called  a  railroad.  Neither  do 
they  serve  to  throw  auj  valuable  light  iu  determining  whether 
sucii  a  property,  when  lawfully  mortgaged  as  an  entirety,  is 
"  real  estate  "  within  the  intent  of  the  Kentucky  statute  con- 
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ferring  the  right  to  redeem  real  estate  when  sold  to  fore- 
close a  mortgage.  That  statute,  in  our  judgment, 
yatareofrmii-  did  not  Contemplate  either  the  severance  of  a  rail- 
road property,  road,  when  sold,  into  its  constituent  elements,  in 
order  that  that  part  which  savored  of  realty  might 
be  redeemable ;  nor  did  it  contemplate  that  so  peculiar  and 
composite  a  property  should  be  embraced  within  the  term 
"  real  estate  "  as  used  in  that  statute.  The  value  of  such  a 
property  consists  in  its  maintenance  as  a  unit.  This  unit  the 
state  provided  might  be  mortgaged.  It  would  be  unprofitable 
to  consider  whether  an  individual,  or  a  group  of  individuals, 
could  own  and  operate  a  railroad  without  express  authority. 
The  franchise  to  be  a  railway,  to  exercise  the  great  power  of 
eminent  domain,  and  to  exact  tolls  for  freight  and  passengers, 
was  a  franchise  of  value,  and  this,  too,  the  legislature  has 
permitted  this  company  to  embrace  within  its  mortgage. 
Upon  it  credit  has  been  extended.  This  is  a  part  of  the 
entirety  which  the  creditors  secured  by  this  mortgage,  and 
have  a  right  to  bring  it  to  sale,  along  with  the  tangible  prop- 
erty which  it  secures  and  renders  valuable.  That  franchise 
is  not  real  estate,  and  is  not  leviable  at  law.  The  controlling 
reasons  which  induced  the  decision  in  Hammock  v.  Trust  Co. 
sprang  from  a  consideration  of  the  unity  of  a  railroad  prop- 
erty. These  reasons  are  as  masterful,  when  we  come  to  con- 
strue this  Kentucky  statute,  as  they  were  in  the  case  from 
Illinois.  The  distinction  between  the  two  statutes,  and  differ- 
ences in  the  general  law  of  Illinois  and  Kentucky,  are  not 
sufficiently  marked  to  justify,  certainly  not  to  demand,  that 
this  case  shall  be  distinguished  from  Hammock  v.  Trust  Co. 

We  are  the  better  satisfied  with  our  conclusion  when  we 
look  at  the  state  of  the  law  of  Kentucky  at  the  time  the  circuit 
court  was  called  upon  to  construe  this  redemption  statute: 
(1)  In  1871,  long  antecedent  to  this  mortgage,  the  legislature 
of  Kentucky,  manifestly  induced  thereto  by  the 
^^rtUiiU  Vl  ^^^®  ^^  Price  v.  Price's  Heirs,  and  the  case  of  tiope- 
pioTiaioBs.  ^^'^^  ^'  Copeland,  cited  above,  passed  an  act  de- 
claring railway  shares  personal  property.  (2)  By 
section  212  of  the  new  constitution  of  Kentucky,  adopted  in 
1891,  and  in  force  when  this  decree  was  entered,  it  was  enacted 
that  the  rolling-stock  of  a  railroad  should  ''be  considered 
personal  property,  and  liable  to  execution  and  sale  in  the 
same  manner  as  the  personal  property  of  individuals." 
Clearly  this  constitutional  recognition  of  the  movable  prop- 
erty of  a  railroad  as  personal  property  disabled  the  court 
from  holding  that  the  personal  property  of  this  road  should 
be  redeemable  as  "  real  estate."  It  would  therefore  follow 
that,  if  any  right  of  redemption  exists  in  the  case  of  the  sale 
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of  a  railroad,  it  must  be  limited  to  so  much  of  the  railroad 
property  as  was  real  property  under  the  law  of  Kentucky  at 
the  time  of  the  sale.  The  reasons  of  public  inconvenience, 
and  the  absolute  injury  which  would  result  to  lien  creditors 
whose  liens  embraced  the  whole  property  arising  from  such 
dismemberment  and  partial  right  of  redemption,  would  de- 
mand another  construction  of  the  redemption  statute  if  one 
was  admissible  iinder  well-settled  rules  of  law. 

The  decree,  as  modified  by  the  stipulation  before  men- 
tioned, must  be  affirmed.  The  costs  will  be  equally  divided 
between  the  appellant  and  the  Passenger  &  Belt  Bailroad. 
This  division  is  made  in  consequence  of  the  stipulation  made 
upon  the  appeal  of  the  Central  Trust  Company,  by  which  the 
present  appellant's  third  assignment  of  error  was  in  effect 
conceded  to  have  been  well  taken. 

Railroad  Aid  Bonds. — See  note  to  State  v,  Chester  &  L.  R.  Co.,  5  Am.  & 
Eng.  U.  Cas.  241.  AUo  notes,  47  Am.  &  Eng,  Corp  Cas.  pp.  302,  823,  3G7, 
877,  419. 

Necessary  Parties  to  Railway  Foreclosure. — See  appeal  of  Harrisburg  & 
Eastern  R.  Co.  (Pa.),  36  Am.  &  Eng.  R.  Cas.  249,  and  note,  260. 

Guarantee  of  Bonds  of  Another  Company. — See  Camden  &  Atlantic  R. 
Co.  V.  Coxe  (Pa.),  26  Aiii.  &  Eng.  R.  Can.  103,  and  note,  105. 

Mortgages  on  "After-acquired  Property." — See  Hamlin  D.European  & 
Korth  American  R.  Co.  (Me.),  4  Am.  &  Eng.  R.  Cas.  503,  and  note,  511. 
Central  Trust  Co.  v.  Kneeland  (U.  S.),  46  Am.  &  Eng.  R.  Cas.  268,  and 
note,  275. 

What  Constitutes  Realty  of  Railroad  Company. — See  First  National 
Bank  of  Salem  v,  Anderson  (Va.),  12  Am.  &  Eng.  R.  Cas,  411,  and  note, 
416. 

Foreclosure. — Right  of  Junior  Mortgagee  to  Foreclose — Former  Decmon 
Explained, — In  Seibert  c.  Minneapolis  &  St.  L.  R.  Co.  (Minn.,  June  28, 
1894),  59  N.  W.  Rep.  822,  it  was  held  that  the  former  decision 
of  the  court  (reported  in  52  Minn.  246,  57  Am.  &  Eng.  R.  Cas.  208), 
did  not  amount  to  a  holding  that  the  junior  mortgagee  could  not  foreclose 
its  own  mortgage.  The  court  said:  '*  Appellant  contends  that  such  deci- 
sion of  this  court  in  this  case  in  52  Minn.  246,  57  Am.  &  Eng.  R.  Cas.  208, 
disposed  of  this  case,  and  that  the  district  court  had  no  authority  after- 
wards to  enter  the  judgment  herein  entered.  We  do  not  agree  with  appel- 
lant. On  that  appeal  this  court  did  not  so  hold.  It  merely  held  that 
prior  mortgages  were  entitled,  out  of  the  income  in  the  hands  of  the  re- 
ceiver, to  have  their  interest  paid,  without  being  compelled  to  elect  to  de- 
clare their  principal  due,  and  join  with  plaintiff  in  foreclosure  of  their 
mortgages  in  this  action,  and  **  that  there  is  no  rule  or  principle,  either  in 
law  or  equity,  upon  which  a  court  may  require  a  senior  mortgagee, 
a^inst  his  will,  at  the  instance  of  a  junior  mortgagee,  to  foreclose 
his  mortgage  before  it  is  due."  This  was  not  holding  that  the  plaint- 
iff could  not  for  this  reason  proceed  to  foreclose  his  own  mortgage.  In 
fact  that  appeal  was  taken  from  a  provisional  order,  and  did  not  involve 
the  whole  case;  so  that  the  most  that  could  be  claimed  for  it  is  that  it  es- 
tablished the  law  of  the  case  as  to  further  proceedings.  But  it  laid  down 
no  such  law  as  claimed  by  appellant." 

Equity  Powers  and  JurUdiction  in  Foreehsure  of  Bailroad  Mortgages, — 
In  Parmer's  Loan  &  T.  Co.  c.  Winona  &  S.  W.  R.  Co.  (U.  8.  Cir.  Ct.  D. 


702  COLUMBIA  FINANCE  <&  T.  CO.  V.  KENTUCKY  U.  E-  CO.  [V.  61 

Minn.,  Nov.  20,  1898),  59  Fed.  Rep.  957,  it  was  held  that  where  a  bill  is 
filed  by  bondholders  for  the  purpose  of  foreclosing  a  railroad  mortgage,  the 
equity  powers  and  jurisdiction  of  the  court  are  precisely  what  they  are  in 
any  other  suit  for  foreclosure  of  a  mortgage  after  maturity  of  the  mortgage 
debt  or  some  part  thereof.  The  court  aaid:  **  In  such  a  buic  the  court  may 
appoint  a  receiver  for  the  same  reasons  that  would  influence  it  to  make 
such  an  appointment  in  any  other  case  of  foreclosure.  Such  a  foreclosure 
may  be  defeated  by  the  mortgagor  paying  the  overdue  interest  at  any  time 
before  other  defaults  occur,  and  are  set  up  in  the  bill,  as  they  may  be,  for 
the  decree  may  require  the  payment  of  all  interest  coupons  then  due,  though 
8om(;  of  them  matured  since  the  institution  of  the  suit,  and  of  the  prin- 
cipal sum  also,  if,  by  the  terms  of  the  mortgage,  it  has  become  due.'' 

Ordering  Payment  of  IntereU  on  Prior  Mortgage, — In  Cleveland,  C.  &  S. 
R.  Co.  t).  Knickerbocker  Trust  Co.  (U.  S.  Cir.  Ct.  N.  D.  Ohio,  E.  D., 
I)e(*.  11.  1894),  64  Fed.  Hep.  623,  which  was  a  suit  by  u  railroad  com- 
pany against  a  trust  company  and  others  to  obtain  the  appointment 
of  a  receiver  of  the  complainant,  and  to  marshal  its  assets  and  ascer- 
tain the  several  liens  thereon,  and  to  obtain  a  decree  enforcing  the 
equities  of  all  parties  with  reference  to  the  complainant's  assets  and  lia- 
bilities,  a  trust  company  which  was  trustee  under  the  mortgage  presented 
a  petition  asking  that  the  receivers  be  directed  to  pay  certain  interest  on 
its  first  mortgage  which  covered  a  part  of  the  line  of  the  complainant  com- 
pany, but  there  was  no  allegation  or  proof  that  the  foreclosure  of  the  first 
mortgage  would  dismember  the  railroad  system  and  destroy  its  earning 
power,  and  the  court  held  that  as  it  had  incurred,  since  taking  possession 
of  the  property,  a  large  indebtedness,  and  as  it  was  its  duty  to  look  after 
the  security  of  the  indebtedness,  and  pay  it  as  soon  as  reasonable,  it  conse- 
quently would  not  order  the  payment  o?  the  interest  on  the  first-mortgage 
bond,  out  of  moneys  in  the  receiver's  hands. 

Construction  of  Provisions  of  Mortgage  Relative  to  Eight  to  Foreclose  on 
Default. —In  Farmer's  Loan  &  T.  Co.  v,  Chicago  &  N.  P.  R.  Co.  (U.  8.  Cir. 
Ct'.  N.  D.  111.,  May  16,  1894),  61  Fed.  Rep.  543,  a  mortgage  contained 
the  following  provisions:  *^In  case  default  shall  be  made  in  the  payment 
of  any  semi-annual  instalment  of  interest  of  any  of  the  said  bonds,  and  if 
such  interest  shall  remain  unpaid  and  in  arrears  for  the  period  of  six 
months,  ♦  *  *  it  shall  be  the  duty  of  the  trustee,  upon  a  requisition  in 
writing,  signed  by  the  holders  of  not  less  than  one-quarter  in  amount  of  said 
bonds  then  outstanding,  and  upon  adequate  security  and  indemnity  against 
all  costs,  expenses,  and  liabilities  to  be  by  the  trustee  incurred,  to  proceed 
to  enforce  the  rights  of  the  bondholders  under  this  indenture,  either  by  the 
exercise  of  the  powers  granted  by  articles  9  and  10  of  this  indenture,  or  of 
any  of  said  powers,  or  by  a  suit  or  suits  in  equity  or  at  law  in  aid  of  the 
execution  of  such  powers,  or  otherwise,  as  the  trustee,  being  advised  by 
counsel,  shall  deem  most  effectual  to  enforce  such  rights,  subject  to  the 
power  hereby  declared  of  a  majority  in  interest  of  the  holders  of  said  bonds 
that  shall  be  then  outstanding,  in  writing,  or  by  vote,  at  a  meeting  duly 
held,  to  instruct  the  trustee  to  waive  any  such  default,  or  upon  adequate 
security  and  indemnity  as  aforesaid,  to  enforce  the  rights  of  the  bondholders 
by  reason  thereof:  provided,  that  no  action  of  the  trustee  or  of  the  bond- 
holders in  waiving  a  default  shall  extend  to  or  be  taken  to  apply  to  or 
affect  any  subsequent  default,  or  impair  the  rights  of  the  trustee  or  of  the 
bondholders  resulting  from  such  subsequent  default;  it  being  understood, 
and  it  is  hereby  expressly  declared,  that  the  rights  of  entry  and  sale  herein- 
before granted  are  intended  as  cumulative  remedies,  additional  to  all  other 
remedies  allowed  by  law,  and  that  the  same  shall  not  be  deemed,  in  any 
manner  whatsoever,  to  deprive  the  trustee  or  the  beneficiaries  under  this 
trust  of  any  legal  or  equitable  remedy  by  judicial  proceedings,  consistent 
with  the  proYisioDS  of  this  indenture,  accordiiig  to  the  true  intent  and 
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meaning  thereof:  provided  always,  and  it  is  hereby  expressly  declared  and 
agreed,  that  do  holder  or  holders  of  a  bond  or  of  any  bonds  secured  hereby 
shall  have  the  right  to  institute  any  suit,  action,  or  proceeding,  in  equity 
or  at  law,  for  the  foreclosure  of  this  indenture,  or  for  the  execution  of  the 
trusts  thereof,  or  for  the  appointment  of  a  receiver,  or  any  other  action, 
fluit,  or  remedy  hereunder,  or  under  or  upon  any  bond  or  coupon  for  inter- 
est hereby  secured,  without  first  giving  notice  in  writing  to  the  trustee  of 
default  having  occurred  and  continued,  as  in  this  article  aforesaid,  and 
requesting  the  trustee,  and  affording  it  a  reasonable  opportunity  to  institute 
such  actiun,  suit,  or  proceeding  in  its  own  name,  or  to  proceed  to  exercise 
the  powers  hereinbefore  granted,  and  also  offering  to  it  adequate  security 
and  indemnity  against  the  costs,  expenses,  and  liabilities  to  be  incurred 
therein  or  thereby;  and  such  notification,  request,  and  offer  of  indemnity 
are  hereby  declared  to  be  conditions  precedent  to  any  suit  or  action  for  the 
foreclosure  or  for  the  execution  of  the  trusts  of  this  indenture,  or  for  the 
appointment  of  a  receiver,  and  to  any  other  action,  suit,  or  remedy  here- 
under, or  under  or  upon  any  bond  or  coupon  for  interest  hereby  secured. 
Article  9,  referred  to,  related  to  the  right  of  the  trustee  to  enter  and 
operate  the  road  in  case  of  default  in  payment  of  interest  continuing  for 
six  months.  Article  10  treated  of  the  right  of  the  trustee  to  enter  and  sell 
in  case  of  default  of  the  principal  of  the  bond,  both  powers  to  be  exercised 
upon  requisition  and  indemnity,  and  it  was  held  that  the  trustee 
might  foreclose  immediately  upon  default  in  payment  of  interest.  The 
court  said:  '*I  think  this  case  falls  within  the  principle  of  Railroad  Co.  v. 
Fosdick,  106  U.  S.  47,  7  Am.  &  Erig.  R.  Cas.  427;  Morgan»s  L.  &  T.  Rail- 
road &  Steamship  Co.  t>.  Texas  Cent.  Ry.  Co.,  137  U.  8.  171,  45  Am.  & 
Eug.  R.  Cas.  eai ;  Farmers'  Loan  &  Trust  Co.  t>.  Winona  &  8.  W.  Ry.  Co., 
59  Fed.  Rep.  957.  While  it  is  true  that  a  mortgagor  has  the  right  to  stipu- 
late for  a  breathing  spell  for  the  payment  of  his  matured  debt,  it  is  still 
true  that  the  limitations  upon  the  powers  of  the  trustee  to  take  the  legal 
proceedings  to  enforce  payment  upon  default  should  be  strictly  construed. 
Gu«Mntv  Trust  &  Safe  Deposit  Co.  «.  Green  Cove  Springs  &  M.  R.  Co., 
189  U.  8.  137,  45  Am.  &  Eng.  R.  Cas.  689. 

In  Farmers'  Loan  &  T.  Co.  v.  Winona  &  S.  W.  R.  Co.  (U.  S.  Cir.  Ct.,  D. 
Minn.,  Nov.  20,  1893),  59  Fed.  Rep.  957,  a  mortgage  provided  that  until 
default  in  the  payment  of  principal  or  interest,  or  some  part  thereof,  the 
company  should  use  and  enjoy  the  mortgaged  property  and  franchises, 
but  that  if  such  default  should  continue  for  a  period  of  six  months  after 
demand  for  payment  of  the  interest  in  writing,  it  should  be  lawful  for  the 
trustee  to  take  possession  of  the  mortgaged  property.  It  further  provided 
that  this  provision  should  be  **  cumulative  to  the  ordinary  remedy  by  fore- 
closure in  the  courts;  and  the  trustee  herein  may  at  its  discretion,  and  upon 
the  written  request  of  the  majority  in  value  of  the  bonds  then  unpaid  shall 
{upon  being  properly  indemnified),  institute  proceedings  to  foreclose  in 
such  manner  (by  sale  under  the  said  power  or  by  suit)  as  the  said  majority 
of  bondholders  may  direct.  ♦  *  ♦  »*  And  it  was  held  that  the  first  provi- 
sion was  a  limitation  of  the  power  of  the  trustee  to  oust  the  railway  com- 
pany from  possession  of  the  mortgaged  property  under  the  powers  con- 
ferred by  the  mortgage,  and  did  not  operate  as  a  limitation  of  the  right  of 
the  holders  of  overdue  coupons,  or  the  trustee  acting  for  them,  to  enforce 
payment  of  such  coupon  by  a  bill  in  equity  to  foreclose  the  mortgage. 
Citing  Qtiaranty  Trust  &  Safe-Deposit  Co,  v.  Green  Cove  Springs  &  M.  R. 
Co..  139  U.  S.  137,  45  Am.  &  Eng.  R.  Cas.  089;  Alexander  v.  Railway  Co., 
3  Dill.  487,  Fed.  Cas.  No.  166;  Credit  Co.  v.  Arkansas  Cent.  R.  Co.,  15 
Fed.  Rep.  46;  Dow  v.  Railway  Co.,  20  Fed.  Rep.  260,  17  Am.  &  Eng.  R. 
Cas.  324. 

Sufficiency  of  Comphint  Asking  Excessive  Belief  to  Authorize  Decree  of 
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Foreclosure  and  Sfile. — la  Seibert  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn.,  June 
28,  1894),  59  N.  W.  Rep.  822,  it  was  held  that  although  a  part  of  the  re- 
lief asked  in  foreclosure  by  the  trustee  named  in  the  mortgage  may  be  for- 
eign to  the  trust,  yet  if  the  complaint  show  sufficient  to  entitle  him  to  a 
decree  of  foreclosure  and  sale,  the  granting  of  that  relief  will  not  be  a  de- 
parture or  a  material  variance  from  the  cause  of  action  alleged.  The  court 
said:  *^  It  is  claimed  by  appellant  that  the  object  of  this  suit  was  foreign 
to  the  plaintiff's  trust;  that  it  was  an  action  to  wind  up  the  affairs  of  the 
corporation, and  not  to  foreclose  plaiutiff^s  mortgage;  that  to  decree  the  fore- 
closure of  this  mortgage  alone  under  that  complaint  is  a  departure,  or  a 
material  variance,  from  the  complaint.  We  are  not  of  that  opinion.  If  a 
part  of  the  relief  asked  was  foreign  to  plaintiff's  trust,  none  of  the  relief 
granted  was.  Plaintiff  asked  more  relief  than  the  foreclosure  of  his  mort- 
gage, but  the  facts  alleged  by  him  in  his  complaint  showed  that  he  was  not 
antitled  to  any  more.  See  former  appeal,  52  Minn.  246,  57  Am.  &  Eug.  R. 
Cas.  208.  If  the  complaint  demanded  more  relief  than  plaintiff  was  en- 
titled to  on  the  facts  pleaded,  this  is  no  reason  why  he  should  not  have  the 
part  of  that  relief  to  which  he  was  entitled.  But  the  statute  goes  further 
than  that.  Section  267,  c.  66,  Gen.  St.  1878,  provides  that  if  there  is  no 
answer  the  relief  cannot  exceed  that  demanded  in  the  complaint,  but  in 
any  other  case  the  court  may  grant  any  relief  consistent  with  the  case  made 
by  the  complaint,  and  embraced  within  the  issue.  See  also  Connor  r. 
Board  of  Ed.,  10  Minn.  439  (Gil.  856);  Metzner  v.  Baldwin,  11  Minn.  150 
(Gil.  95);  Railroad  Co.  v.  Rice.  25 Minn.  278;  Canty  «.  Latterner,  31  Minn. 
239." 

Right  of  Party  Consenting  to  Decree  of  Foredoture  and  Sale  Thereunder 
to  Question  Carrcetness  of  Decree. — In  Hayden  v.  Lincoln  City  Elec.  R.  Co. 
(Neb.,  Feb.  5,  1895),  62  N.  W.  Rep.  73,  it  was  held  that  a  party  who  has 
consented  to  a  decree  of  foreclosure  and  a  sale  thereunder  cannot  be  heard 
on  appeal  to  question  the  correctness  of  the  decree  in  so  far  as  it  was  au- 
thorized by  his  own  stipulation. 

Sale —  Validity  of  JSale  of  Railroad  under  Florida  Improvement  Act — Acts 
of  Trustees  of  Internal- Improvement  Fund  as  Recognition  of  Road  cu  Actually 
Constructed. — In  Johnson  v.  Atlantic,  G.  &  W.  I.  Transit  Co.,  156  U,  S. 
618,  it  appeared  that  the  Florida  Railroad  Company,  incorporated  by  the 
state  of  Florida  by  an  act  approved  Jan.  8,  1858,  authorized  the  con- 
struction of  a  road  from  a  point  near  the  Atlantic  Ocean  to  another  point 
near  the  Gulf  of  Mexico;  that  in  1855  (Jan.  6)  the  state  passed  an  act 
known  as  the  General  Improvement  Act  which  designated  among  other  lines 
to  be  aided  a  line  running  from  Amelia  Island  to  Tampa  Bay  **  with  an  ex- 
tension to  Cedar  Keys."  Subsequently,  in  the  same  year,  the  legislature 
empowered  the  Florida  Railroad  Company  to  construct  a  line  under  the 
improvement  act,  having  the  same  terminal  points.  After  the  passage  of 
the  act  of  Jan.  6,  1855,  the  company  gave  notice  to  the  trustees  designated 
by  the  improvement  act  of  its  acceptance  of  the  provisions  of  the  act  and 
described  their  route  as  from  Amelia  Island  to  Cedar  Keys.  Thereafter 
they  constructed  the  line  between  those  points,  issued  first-mortgage  bonds 
in  accordance  with  the  improvement  act,  which  were  used  to  pay  for  the 
construction,  for  some  time  thereafter  made  payment  to  the  trustees  as 
required  by  the  act,  and  the  latter  applied  the  same  to  the  interest  of  the 
mortgage  bonds.  The  road  was  completed  in  1861,  but  the  company  hav- 
ing failed  to  pay  the  interest  on  such  bonds  possession  was  taken  by  the 
trustees,  who  sold  the  road  to  the  highest  bidder.  Bddf  that  the  acts  of  the 
trustees  were  a  recognition  of  the  road  as  it  was  actually  constructed,  and 
that  it  could  not  be  contended  that  they  had  no  authority  to  sell  under  the 
provisions  of  the  act  of  Jan.  6,  1855. 

Status  'f  State  Officers  During  War  of  Rebellion. — In  Johnson  ©.  Atlantic^ 
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G.  &  "W.  I.  Transit  Co.,  156  U.  8.  618,  which  was  a  suit  to  subject  rail- 
road property  to  the  effect  of  an  alleged  lien  of  second-mortgage  bonds, 
it  appeared  that  a  sale  of  the  road  had  been  made  by  the  state  of  Florida 
under  the  general  improvement  act  of  1855,  and  it  was  contended  that  the 
persons  who  acted  as  trustees  of  the  internal  improvement  fund  provided  for 
by  the  act  in  taking  possession  of  the  railroad,  and  in  selling  it,  were  not 
legally  entitled  to  act  as  such,  since  they  were  not  officers  of  the  state,  for 
the  reason  that  at  the  time  of  the  sale  the  state  was  in  rebellion  against  thd 
government,  and  it  was  held  that  the  contention  was  untenable.  The  court 
said:  '*  This  contention  is  disposed  of  by  referring  to  the  well-setiled  doc- 
trine, affirmed  in  repeated  decisions  of  this  court,  *thai  the  acts  of  the  sev- 
eral states,  in  their  individual  capacities  and  of  their  different  departments 
of  government, — executive,  judicial,  and  legislative, — during  the  war, 
so  far  as  they  did  not  impair,  or  tend  to  impair,  the  supremacy  of  the  na- 
tional authority  or  the  just  rights  of  citizens  under  the  constitution,  are,  in 
general,  to  be  treated  as  valid  and  binding.  The  existence  of  a  state  of 
insurrection  and  war  did  not  loosen  the  bonds  of  society  or  do  away  with 
civil  government  or  the  regular  administration  of  the  laws.  Order  was  to* 
be  preserved,  police  regulations  maintained,  crime  prosecuted,  prop- 
erty protected,  contracts  enforced,  marriages  celebrated,  estates  settled, 
and  the  transfer  and  descent  of  property  regulated,  precisely  as  in  time  of 
peace.  No  one  that  we  are  aware  of  seriously  questions  the  validity  of  ju- 
dicial or  legislative  acts  in  the  insurrectionary  states  touching  these  and 
kindred  subjects  when  they  were  not  hostile  in  the  purpose  or  mode  of  en- 
forcement to  the  authority  of  the  national  government,  and  did  not  impair 
the  rights  of  citizens  under  the  constitution.'  Horn  v.Lockhart,  17  WalU 
670. 

**In  Sprott  V,  U.  S.,  20  Wall.  459,  the  same  views  were  expressed:  *Tho 
insurgent  states  merely  transferred  the  existing  state  organizations  to  the 
support  of  a  new  and  different  national  head.  The  same  constitutions,  the 
same  laws  for  the  protection  of  property  and  personal  rights,  remained,  and 
were  administered  by  the  same  officers.  These  laws,  necessary  in  their 
recognition  and  administration  to  the  existence  of  organized  society,  were 
the  same,  with  slight  exceptions,  whether  the  authorities  of  the  state  ac- 
knowledged allegiance  to  the  true  or  false  federal  power.  They  were  the 
fundamental  principles  for  which  civil  society  is  organized  into  govern- 
ment in  all  countries,  and  must  be  respected  in  their  administration  under 
whatever  temporary  dominant  authority  they  may  be  exercised.  It  is  only 
when,  in  the  use  of  these  powers,  substantial  aid  and  comfort  were  given, 
or  intended  to  be  given,  to  the  Rebellion,  when  the  functions  necessarily 
reposed  on  the  state  for  the  maintenance  of  civil  society  were  perverted  to 
the  manifest  and  intentional  aid  oi  treason  against  the  government  of 
the  Union,  that  their  acts  are  void.'" 

Liability  of  Purchfuer  at  Foreclosure  Sale  for  Claims  Allowed  on  Interven- 
tion after  Payment  of  Sum  Bid  and  Assignment  of  Rights. — In  Chicago  &  O. 
R,  Co.  «).  McCammon  (U.  8.  Cir.  Ct.  App.  7th  cir.,  May  1,  1894),  61  Fed. 
Rep.  772,  a  decree  in  an  action  to  foreclose  a  railroad  mortgage  directed 
that  the  mortgaged  property  should  be  sold  discharged  of  all  liens  and 
claims  against  the  company  or  its  receivers.  Intermediate  the  sale  and  its 
confirmation  an  intervening  petition  was  filed  seeking  damages  against  the 
road  and  its  receivers,  which  claim  was  resisted,  but  was  subsequently  de- 
termined in  favor  of  the  intervener  without  notice  to  the  purchasers,  and 
it  was  held,  that  after  the  purchasers  at  the  sale  had  paid  in  cash  the  full 
amount  of  their  bid  and  had  assigned  their  rights  to  others  who  again  as- 
signed them  to  a  railroad  company,  which  presumably  received  a  deed  from 
the  master,  and  took  possession  of  the  property,  the  court  had  no  power  to 
enter  a  decree  in  favor  of  the  intervener  that,  should  there  be  no  money  in. 

61  A.  &  E.  R  Cas.--45 
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the  bands  of  receivers  for  the  paymeDt  of  the  damages  awarded  him,  the 
purchasers  of  the  road  should  pay  the  same. 

Construction  of  Bill  Filed  by  Creditors  after  Foreclosure — Creditor's  Bill 
or  Bill  to  Redeem— Multifariousness. — Id  Merrimao  e.  Chicago  &  E.  I.  R. 
Co.  (U.  8.  Cir.  Ct.  App.  7th  Cir.,  Nov.  27,  1894),  64  Fed.  Rep.  535,  a  bill 
tiled  by  creditors  of  u  railroad  co'uipauy  agaiust  such  company,  another 
company,  and  others  set  out  in  substance  greatly  detailed  the  execution 
by  the  debtor  compauy  of  certain  invalid  mortgages,  trust  deeds,  void 
foreclosures  of  sale  of  property  and  possession  by  such  other  railroad  com- 
pany under  the  sale,  and  alleged  that  the  latter  company  had  no  title  to 
the  property  and  was  about  to  issue  certain  bonds  in  pursuance  of  a  collu- 
sive agreement,  and  prayed  for  a  discovery  and  accounting,  and  for  an 
injunction  restraining  the  sale  and  delivery  of  the  bonds.  The  bill 
also  contained  a  prayer  that  the  property  in  possession  of  such  railroad 
company  should  be  decreed  to  be  the  pro{)erty  of  the  debtor  company  sub- 
ject to  the  right  of  the  company  in  possession  to  hold  it  as  mortgagee  in 
possession,  and  that  the  amount  due  the  mortgagee  might  be  ascertained 
and  the  complainant  allowed  to  redeem  and  be  subrogated  to  the  rights  of 
the  mortagees  and  for  general  relief,  and  it  was  held  that  the  bill  was  one 
to  redeem  from  the  foreclosure  and  was  not  a  creditor's  bill. 

It  was  further  held  that  as  the  bill  sought  to  redeem  the  property  on  the 

? [round  that  the  possession  by  the  defendant  railroad  company  bad  been 
raudulently  acquired,  and  also  asked  to  subject  to  plaintiff's  judgment 
the  bonds  about  to  be  issued  by  the  company  in  possession,  it  was  multi- 
farious. 

Fees  of  Receivers  and  Counsel — Discretion  of  Court— Bemiew  by  Appellate 
Court. — In  Southern  Califoruia  M.  R.  Co.  f>.  Union  Loan  &  T.  Co,  (U.  S. 
Cir.  Ct.  of  App.  9th  Cir.,  Oct.  24,  1894),  64  Fed.  Rep.  450,  it  was 
lield  that  the  compensation  to  be  allowed  to  counsel  and  receivers  rests  in 
the  discretion  of  the  trial  court,  and  must  in  all  cases  be  determined  ac- 
cording to  the  circumstances  of  each  particular  case,  and  corresoond  with 
the  decree  of  care,  responsibility,  and  ability  that  is  required ;  antf  in  the  ab- 
sence of  any  abuse  of  the  discretion,  the  appellate  court  will  not  interfere 
with  the  award  made. 

Counsel  Fees — A}yplieation  to  Railroad  Foreclosures  of  Minnesota  Statute 
Fixing  Attorney's  Fees  on  Foreclosure  of  Beal  Estate  Mortgages. — In  Seibert  v. 
Minneapolis  &  St.  L.  R.  Co.  (Minn.,  June  28,  1894),  59  N.  W.  Rep. 
826,  it  was  held  that  section  44,  c.  81,  Gen.  St.  1878,  fixing  the  amounts 
allowed  as  attorney's  fees  on  foreclosure  of  real  estate  mortgages,  does  not 
apply  to  the  foreclosure  of  an  ordinary  railroad  mortgage,  or  limit  the. 
amount  of  attorney's  fees,  which  mav,  by  the  terms  of  the  mortgage,  be 
allowed  in  case  of  foreclosure.  TheP court  said  :  **  We  are  of  the  opinion 
that  this  statute  was  never  intended  to  apply  to  the  foreclosure  of  a  rail- 
road mortgage.  There  are  several  provisions  of  statute  regulating  the  fore- 
closure of  real-estate  mortgages  which  it  would  be  hard  to  apply  to  the 
foreclosure  of  railroad  mortgages.  A  railroad  is  in  part  real  estate,  and  in 
part  personal  property.  It  may  as  well  be  claimed  that  the  statute  gov- 
erning the  foreclosure  of  mortgages  on  chattels  applies,  as  the  statute  gov- 
erning the  foreclosure  of  mortgages  on  real  estate.  In  the  one  case  the 
statute  provides  for  10  days'  notice  of  sale,  and  that  the  sale  shall  be  abso- 
lute. In  the  other  case  the  statute  provides  for  6  weeks'  notice  of  sale,  and 
that  there  shall  be  a  year  after  the  sale  in  which  to  redeem.  It  is  clear 
thai  a  railroad,  with  its  personal  property  and  franchises,  should  be  sold 
as  an  entirety.  But  to  apply  one  law  to  one  part  of  the  property,  and  an- 
other law  to  another  part,  would  dismember  the  railroad,  result  in  great 
loss  to  the  parties,  and  great  inconvenience  to  the  public,  by  reason  of  the 
consequent  interruption  in  the  public  service.    These  difficulties  presented 
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themselves  to  the  supreme  court  of  the  United  States  in  Hammock  «.  Trust 
Co.,  105  U.  S.  77,  7  Am.  &  Bng.  R.  Cas.  465,  and  it  was  there  held  that  the 
statute  regulating  the  right  to  redeem  real  estate  from  the  foreclosure  of  a 
mortgage  thereon  applied  only  to  real  estate  which  could  be  sold  as  such 
on  execution ;  that  real  estate  acquired  and  used  for  public  purposes,  b}  a 
public  corporation,  under  its  franchises,  cannot  be  so  sold.  Citing  Que  o. 
Canal  Co.,  24  How.  257,  where  it  was  held  that  the  real  estate  of  a  canal 
company,  coyered  by  the  locks  of  the  canal,  could  not  be  so  sold  as  real 
estate,  or  separately  from  its  franchises  and  other  parts  of  its  canal.  A  rail- 
road, in  some  respects  and  for  some  purposes,  is  sui  generis^  and  can  be 
classed  neither  as  realty  nor  personalty,  but  must  be  put  in  a  class  by  it- 
self. 

Promnon  in  Mortgage  Entitling  Trustee  to  Counsel  Fees  as  Authorised  Jty 
Resolution  of  Directors  Providing  for  Mortgage  with  ^^  Usual  Covenant.'*'* — In 
Southern  California  M.  R.  Co.  t>.  Union  Loan  &  T.  Co.  (U.  8.  Cir.  Ct.  of 
App.  9th  Cir.,  Oct.  24,  1894),  64  Fed.  Rep.  450,  a  resolution  of  a  board  of 
directors  authorized  the  issuance  of  bonds  to  be  secured  by  a  first  mortgage, 
'*  with  the  usual  covenants  and  agreements  to  fully  secure  the  payment  of 
said  bonds,''  etc.,  and  it  was  held  that  a  covenant  that  the  trustee  should 
be  entitled  to  just  compensation,  *'  including  expenses  of  all  necessary 
attorneys,  counsel,  or  agents  in  and  about  said  trust,  to  be  paid  by  the 

Earty  of  the  first  part,''  was  a  *^  usual  covenant,"  and  was  authorized  by  the 
oard  to  be  inserted  in  the  mortgage,  and  that  it  justified  the  court  in 
allowing  counsel  fees  on  foreclosure. 

Allowance  to  Trustee, — In  Seibert  v.  Minneapolis  &  St.  L.  R.  Co.  (Minn., 
June  28,  1894),  59  N.  W.  Rep.  826,  a  mortgage  authorized  the  trustee 
to  take  possession  of  the  property  mortgaged  by  the  railroad  com- 
pany, conduct  its  business,  and,  out  of  the  proceeds  of  the  business,  to 
take,  among  other  charges,  compensation  for  the  services  of  counsel  em- 
ployed by  him,  and  in  case  of  foreclosure  to  apply  the  proceeds  of  the  sale 
first  to  the  payment  of  the  expenses  and  charges  incurred  by  him  in  connec- 
tion with  the  sale,  and  it  was  held  that  the  mortgage  allowed  the  payment 
of  the  charges  of  the  trustee  for  reasonable  attorney's  fees,  in  part  at  least, 
out  of  the  income  of  the  road  in  the  hands  of  the  receiver,  and  also  allowed 
such  charges  out  of  the  proceeds  of  the  foreclosure  sale,  and  that  it  was  not 
material  to  the  mortgagor  whether  it  was  paid  out  of  one  fund  or  the  other, 
and  it  was  also  held  that,  in  the  absence  of  anything  to  the  contrary,  it 
would  be  presumed  that  such  attorney's  fees  were  allowed  only  for  the 
services  rendered  in  foreclosing  this  mortgage  alone,  and  that  no  part  of 
such  fees  were  allowed  for  the  services  rendered  in  the  unwarranted 
attempt  made  to  force  prior  mortgages  into  foreclosure,  and  to  with- 
hold the  accrued  interest  due  on  them. 

Unnecessary  Litigation — Compensation  to  Receiver. — In  Bound  v.  South 
Carolina  R.  Co.  (U.  S.  Cir.  Ct.,  D.  S.  Car.,  May  19,  1894).  62  Fed.  Rep.  536, 
it  was  held  that  in  an  action  by  trustees  of  a  second  mortgage  to  foreclose 
it,  in  which  the  lien  of  the  first  mortgage  is  not  questioned  and  the  sale  is 
to  be  made  subject  to  it,  the  sole  duty  of  the  trustee  under  the  first  mort- 
gage is  to  see  that  the  decree  protects  and  conserves  the  interests  of  the 
bondholders  whom  he  represents,  and  for  anything  done  by  him  which 
was  neither  requisite  nor  necessary  for  the  protection,  preservation,  or  bene- 
fit of  his  trust  he  should  not  be  allowed  corat)ensation  or  counsel  fees. 

Right  to  Counsel  Fees  of  Bondholders  Filing  Independent  Bill. — In  Bound 
t>.  South  Carolina  R.  Co.  (U.  S.  Cir.  Ct..  D.  S.  Car.,  Jan.  19,  1894),  59  Fed. 
Rep.  509,  it  appeared  that  a  bill  was  filed  by  a  bondholder  on  behalf  of 
himself  and  all  other  second -mortgage  bondholders  seeking  foreclosure  on 
the  second  mortgage  and  sale  thereunder,  to  which  the  trustees  of  a  first 
consolidated  mortgage  were  made  parties ;  that  the  trustees  of  the  first  con- 
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solidated  mortgage,  haTiDg  exercised  a  power  under  the  deed  and  declared 
all  the  bonds  past  due,  also  filed  their  cross-bill,  likewise  praying  for  fore- 
closure and  sale ;  that  certain  bondholders  secured  by  such  mortgage  who 
were  dissatisfied  with  the  action  of  the  trustees  asked  and  obtained  leave  to 
interrene  in  their  own  behalf,  filed  their  cross-bill,  and  with  other  relief 
prayed  a  sale  subject  to  the  lien  of  their  mortgage  ;  and  thereafter  the  dis- 
senting bondholders,  who  had  filed  their  separate  cross-bill,  claimed  that 
they  should  be  reimbursed  for  counsel  fees  expended  or  incurred  out  of  the 

feneral  fund  prior  to  payment  of  any  of  the  liens  thereon,  and  the  couit 
eoied  their  claim  and  required   them  to  pay  their  own  attorneys  and 
solicitors. 

Right  of  Register  to  Commissions  on  Sale  Made  by  Receiver  in  Another 
State.— Id  Home  <&  D.  R.  Co.  v.  Sibert,  97  Ala.  393,  it  appeared  that  bills 
were  filed  in  Georgia  and  in  Alabama  to  foreclose  a  mortgage  of  railroad 
property  lying  in  both  states,  and  it  was  held  that  a  sale  of  the  railroad  as 
a  unit  having  been  made  by  a  receiver  appointed  by  the  courts  of  both 
states,  the  register  in  Alabama  was  not  entitled  to  commissions  on  such  sale. 
The  court  said :  **  Our  statute,  §  3683  of  the  Code,  declares  the  scale  of  com- 
missions the  register  is  entitled  to  for  making  sales.  Section  3665  pro- 
vides that  *  the  law  of  fees  and  costs  must  be  held  to  be  penal,  and  no  fee 
must  be  demanded  or  received  except  in  cases  expressly  authorized  by  law.' 
In  Tillman  e.  Wood,  58  Ala.  578,  it  was  said :  '  The  rule  of  statutory  con- 
struction is  well  settled  that  statutes  giving  costs  are  not  to  be  extended 
beyond  their  letter,  but  strictly  construed,  for  the  reason  that  costs  are  in 
the  nature  of  a  penalty.*  See  also  Dent  &  McGruder  e.  The  State,  42  Ala. 
514;  City  Council  v,  Foster,  54  Ala.  62;  State  v.  Brewer,  59  Ala.  180;  1 
Brick.  Dig.  417,  §  6.  Dorsey  [the  receiver]  made  and  reported  the  sale 
in  this  case,  and  he  was  unquestionably  entitled  to  commissions  for  making 
it.  The  register  did  not  make  the  sale,  and  he  is  not  entitled  to  commis- 
sions. To  hold  otherwise  would  be  to  depart  from  the  statute,  Code,  { 
8688,  and  all  the  rulings  pronounced  upon  it.^' 

InttrtenWon—Jurudiction  of  Federal  Court  to  Render  Judgment  in  Inter- 
mention  which  it  could  not  Render  in  an  Independent  Suit, — In  Clyde  e.  Rich- 
mond &  D.  R.  Co.  and  Central  Trust  Co.  «.  Same,  (U.  S.  Cir,  Ct.,  N.  D. 
Ga.,  Sept.  20,  1894),  65  Fed.  Rep.  336,  it  was  held  that  the  United  States 
circuit  court  has  no  jurisdiction  upon  intervention  in  a  foreclosure  suit  to 
render  a  general  judgment  which  it  would  be  without  jurisdiction  to 
render  in  an  independent  suit.  The  court  said:  **•  The  petitioner  has  sought 
the  wrong  jurisdiction.  He  should  either  have  remained  in  Alabama,  and 
presented  his  claim  to  the  circuit  court  of  that  state,  or,  if  he  left  that  dis- 
trict, he  should  have  gone  to  the  court  of  primary  jurisdiction  in  this  case, 
namely,  the  circuit  court  of  Virginia.  Any  other  course  than  this  would 
lead  to  the  most  inextricable  confusion  in  the  disposition  of  cases  of  this 
sort.  In  the  next  place,  the  petitioner  had  received  that  at  the  hands  of 
the  special  master — a  general  judgment  against  defendant — which  he  could 
not  in  any  way  obtain  in  the  circuit  court  here.  Because  the  court  holds 
in  its  hands  the  assets  of  a  Virginia  corporation  is  no  reason  why  it  should 
entertain  an  original  suit  against  that  corporation  by  a  citizen  of  Alabama 
seeking  a  general  judgment  against  it." 

Rig?U  of  Perwn  who  has  Obtained  Judgment  in  One  State  to  Intervene  in  a 
Suit  in  Another  State  Ancillary  to  the  Main  Suit  in  a  Third  Slate, — ^In  Clyde 
V,  Richmond  &  D.  R.  Co.  and  Central  Trust  Co.  c.  Same  (U.  S,  Cir.  Ct.  N, 
D.  Ga.,  Sept.  20,  1894),  65  Fed.  Rep.  336,  it  was  held  that  one  who  had 
obtained  a  judgment  against  a  railroad  company  in  Alabama  could  not 
intervene  in  a  suit  pending  in  Georgia  which  was  ancillary  to  the  main  suit 
in  Virginia,  for  the  purpose  of  establishing  his  judgment  against  the  mort- 
gagor company.     The  court  said:  '*  Where  a  continuous  line  of  railway 
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runs  through  several  districts,  and  the  court  in  each  district,  in  appropri- 
ate proceedings,  recognizes  the  same  receivers,  for  the  railway,  neither 
court,  with  the  proper  regard  for  the  comity  of  courts,  will  go  beyond  its 
own  jurisdiction  and  interfere  with  the  management  of  the  property  in 
another  jurisdiction.  Nor  will  any  one  court  undertake  to  pass  upon  the 
claim  of  those  whose  rights  and  lien  would  seem  to  be  dependent  upon  and 
peculiar  to  another  jurisdiction.  ♦  *  ♦  The  rule,  well  established  in  prac- 
tice and  recognized  by  the  supreme  court  in  Krippendorf  v,  Hyde,  110  U.  8. 
276,  and  other  cases,  is  that  ancillary  proceedings  and  original  dependent 
bills,  as  well  as  interventions,  will  be  entertained,  notwithstanding  the 
necessary  diverse  citizenship  does  not  exist,  provided  the  subject-matter  of 
the  ancillary  proceeding  or  intervention  is  so  connected  wich  the  original 
proceeding  of  which  the  court  has  acquired  jurisdiction  as  to  make  it 
proper  and  necessary  for  the  determination  of  the  rights  of  the  parties  to 
do  so.  This  does  not  affect  the  case  as  presented  here,  however.  It  is  con- 
trolled on  other  grounds.'^ 

Retaining  Irregular  Petition  in  Intertention  where  Facts  are  Sufflcient  to 
Authorize  Belief, ^In  Central  Trust  Co.  of  N.  Y.  t>.  Marietta  &  N.  G.  R.  Co., 
Morse,  intervener  (U.  8.  Cir.  Ct.,  N.  D.  Ga.,  April  20,  1894),  68  Fed.  Rep. 
492,  it  was  held  that  while  the  right  of  a  bondholder  to  have  a  trust  deed 
construed  and  the  right  of  certain  bonds  to  participate  in  a  fund  to 
be  derived  from  the  sale  of  the  property  covered  by  the  trust  deed  to  be 
determined  is  more  properly  presented  by  intervention,  yet  where  the  parties 
have  filed  what  is  styled  an  ^intervening  petition,'^  which  is  not  such  in 
fact,  but  the  allegations  and  the  prayer  are  sufficient,  and  the  proceedings 
are  brought  in  the  court  where  the  bill  to  foreclose  the  mortgage  is  pend- 
ing, and  where  the  proceeds  must  be  distributed,  the  court  may  entertain  it 
and  grant  the  relief  sought. 

Appealability  of  Order  Directing  Sale  of  JRolling-stock  to  Satisfy  ClaimB 
of  Interoeners. — In  Radebaugh  v.  Tacoma  &  P.  R.  Co.,  8  Wash.  570,  it  was 
held  that  where  a  receiver  has  been  appointed  for  a  railroad  corporation  in 
an  action  brought  for  that  purpose,  an  order  made  in  intervention  by  pre- 
ferred creditors  against  the  mortgagee  of  the  property  directing  the  sale  of 
the  rolling-stock  to  satisfy  the  claims  of  the  interveners  is  appealable,  since 
the  title  to  the  rolling-stock  is  thereby  absolutely  determined  adversely  to 
the  claim  of  the  mortgagee. 

Appeal  from  Order  Incident  to  Receiver's  Suit — Inquiry  by  Appellate  Court 
into  Regularity  of  Appointment  of  Receiver. — In  Radebaugh  v,  Tacoma  &  P. 
R.  Co.,  8  Wash.  670,  it  was  held  that  where  an  appeal  is  taken  from  an 
order  made  upon  a  complaint  in  intervention  by  preferred  creditors  against 
a  mortgagee  of  the  railroad  company,  and  the  order  is  one  incident  to  the 
receiver's  suit,  such  bill  is  not  an  attack  upon  the  order  appointing  the 
receiver,  and  the  appellate  court  cannot  inquire  into  the  regularity  of  the 
proceedings  which  led  up  to  the  appointment. 

Sufficiency  of  Service  of  Notice  of  Appeal  on  Receiver, — In  Radebaugh  v. 
Tacoma  &  P.R.  Co.,  8  Wash.  570,  it  was  held  that  under  a  statute  requiring 
all  parties  not  joining  in  an  appeal  to  be  served  with  notice,  service  upon  a 
receiver  of  a  railroad  property  and  the  joinder  or  notification  of  all  parties 
to  the  proceedings  in  intervention  is  sufficient. 
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Boston  Safe  Deposit  &  Trust  Go.  v.  Bjchxosd  &  Dantille 

R  Co. 

Finance  Co.  of  Pennsylvania  et  al.  v.  Charleston,  Cincinnati 

&  Chicago  B.  Co.  et  oL 

{United  Statei  Court  of  AppeaU,  ith  CireuU,  May  22,  1894,  62  Fed. 

Bep.  205.) 

Propriety  of  Order  Allowing  Payment  of  Wages  and  Sums  Due  Connect- 
ing Lines  out  of  Proceeds  of  Sale  on  Foreclosure.— An  order  appoiDting  a 
permaDtfut  receiver  iu  an  acciuu  to  forcclovt!  u  railroad  mortgage  contained 
a  provision  authorizing  the  receiver  to  pay  all  wages  due  to  employ^  at 
the  date  of  the  order  appointing  a  temporary  receiver,  for  labor  and  services 
within  90  days  before  the  eame,  and  also  all  balances  due  to  other  carriers 
and  connecting  lines  and  necessary  to  be  paid  for  the  conducting  of  the 
road.  Held,  that  the  order  was  providently  made,  and  could  not  l»e  con- 
sidered as  limiting  the  payments  by  the  receiver  to  the  current  earnings, 
in  view  of  the  fact  that  the  road  was  run  at  a  loss,  but  that  such  payment 
might  be  made  out  of  the  proceeds  of  sale  on  foreclosure. 

Sufficiency  of  Petition  by  Creditor  Company  to  Authorite  Payment  of  Ac- 
count out  of  Proceeds  of  Sale. — The  ititcM-vetiing  petition  o(  a  creditor  com- 
pany prayed  for  payment  of  its  account  for  freight,  exchange  charges,  etc., 
out  of  the  earnings  of  the  road,  and  for  general  relief.  Held,  that  the  peti- 
tion was  sufficient,  under  the  prayer  for  general  relief,  to  justify  a  decree  au- 
thorizing the  payment  of  the  amount  due  out  of  the  smount  realized  on  a 
sale  of  the  debtor  road. 

Possession  of  Collateral  for  Claim  Against  Debtor  Company  as  Waiver  of 
Right  to  Payment  out  of  Proceeds  of  Sale.— The  holdiug  of  a  note  and 
bonds  of  the  debtor  company  by  the  intervener  as  collateral  for  the  debt 
under  an  express  agreement  that  the  note  was  to  be  considered  as  payment 
only  ^*  when  paid,*'  was  not  a  waiver  of  its  right  to  have  recourse  to  the 
proceeds  of  sale. 

Adjustment  of  Rights  in  Favor  of  Other  Creditors  of  Mortgage  Debtori 
Arising  by  Way  of  Subrogation,  because  of  the  Collateral.— Kights  arising 
in  favor  of  others  by  subrogation  or  otherwise  becau*«e  of  such  collateral, 
may  be  adjusted  and  determined  upon  payment  of  a  decree  in  favor  of  the 
creditor  company. 

Appeal  from  United  States  circuit  court  for  the  district  of 
South  Carolina. 

The  facts,  as  sufficiently  stated  by  counsel,  are  these :  On 
December  10,  1890,  the  Finance  Company  of  Pennsylvania, 
and  others,  complainants,  filed  their  bill  in  the  circuit  court 
of  the  United  States  for  the  district  of  South  Carolina,  against 
the  Charleston,  Cincinnati  &  Chicago  Bailroad  Company,  the 
Boston  Safe  Deposit  &  Trust  Company  and  others,  alleging: 
The  incorporation  of  the  railroad  company  for  the 

J***  *  *    '       purpose  of  constructing  and  operating  a  railroad 
eston  S.  C,  to  Ashland,  Ky.,  a  distance  of  620 
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miles ;  the  execution  and  delivery  to  the  Boston  Safe  &  De- 
posit Company,  on  August  9,  1887,  of  a  mortgage  upon  said 
railroad,  to  secure  an  issue  of  bonds  to  the  amount  of  $15,- 
500,000,  which  were  delivered  to  said  Boston  Company ;  a 
contract  for  construction  of  the  railroad,  with  a  construction 
company,  the  partial  performance  of  this  contract,  and  the 
delivery  to  the  construction  company  of  over  $7,000,000  of 
these  bonds,  and  the  purchase  by  complainants  from  said 
company  of  a  portion  of  said  bonds ;  the  completion  and 
operation  of  a  part  of  the  railroad  ;  the  insolvency  of  the 
construction  company,  and  its  inability  to  complete  its  con- 
tract ;  the  insolvency  of  the  railroad  company ;  its  inability  to 
complete  the  road  or  to  operate  the  completed  portion ;  want 
of  rolling-stock  ;  suits  pending  ;  no  credit  with  which  to  pur- 
chase fuel,  oil,  waste,  and  other  necessary  supplies  ;  non-pay- 
ment of  employes  for  several  months.  Complainants  there- 
fore prayed  the  appointment  of  a  receiver. 

The  railroad  company  and  the  construction  company  an- 
swered, joining  in  the  prayer ;  the  deposit  company  admitted 
the  first  three  paragraphs  of  the  bill,  and  required  proof  of 
the  remainder. 

On  December  10,  1890,  Samuel  Lord  was  appointed  tempo- 
rary receiver,  but  the  order  made  no  provision  for  payment  of 
any  balances  to  connecting  lines,  or  for  the  payment  of  any 
ante-receivership  indebtedness.  On  February  26, 1891,  D.  H. 
Chamberlain  was  appointed  permanent  receiver,  by  an  order 
of  said  court,  "  with  all  the  authority  and  duties  preecribed 
in  the  order  hereinbefore  made,  naming  Samuel  Lord,  Esq., 
temporary  receiver,"  which  order  contained  the  following  pro- 
vision :  "  That  said  receiver  be  further  authorized  to  pay  all 
the  wages  due  to  the  employes,  at  the  date  of  the  order  ap- 
pointing the  temporary  receiver  herein,  for  labor  and  services 
within  ninety  days  before  the  same,  and  also  all  balances  due 
to  other  carriers  and  connecting  lines,  and  necessary  to  be 
paid  for  the  conducting  of  the  said  railroad."  On  March  16, 
1891,  Chamberlain,  the  receiver,  filed  his  petition  asking  to 
be  allowed  to  issue  $30,000  of  certificates  to  pay  certain  obli- 
gations found  due  and  unpaid  upon  entering  upon  his  duties 
as  permanent  receiver,  aggregating  $48,901.93.  These  con- 
sisted of  taxes,  freight  balances  due  on  December  10,  1890, 
freight  balances  and  freight  due  since  that  date,  and  amounts 
for  cross-ties,  coal,  and  other  supplies.  With  the  cash  on 
hand,  and  estimated  receipts  for  some  days  in  March,  and 
iihe  proceeds  of  these  certificates,  the  receiver  stated  in  his 
petition  he  would  be  able  to  pay  off  all  said  indebtedness, 
except  $5,247.12.     This  he  proposed  to  pay  along  with  the 
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future  current  expenses,  out  of  the  future  current  earnings. 
Leave  was  granted  to  issue  said  certificates,  March  17,  1891. 

On. August  4,  1891,  the  Bichmond  &  Danville  Bailroad 
Company  filed  its  intervening  petition,  setting  out  its  account 
against  the  railroad  company  in  full,  accruing  both  before  the 
appointment  of  the  temporary  receiver  aiid  subsequently,  and 

{>raying  that  it  be  paid  out  of  the  earnings  of  the  road,  and 
or  general  relief.  This  was  referred  the  same  day  to  a 
special  master,  to  take  testimony  and  report,  but  no  proceed- 
ings were  had  under  this  order  until  after  the  sale  of  the  road, 
when,  on  July  11,  1893,  the  reference  was  proceeded  with. 
The  account  consisted  of  four  classes  of  items :  (1)  Amount 
due  on  account  of  claims,  $75.44 ;  (2)  amount  due  on  Blacks- 
burg  Crossing,  $1057.65 ;  (3)  amount  due  on  freight,  $5422.94; 
{4}  amount  due  freight  balances,  $8095.58. 

It  appeared,  in  the  testimony  returned  by  the  master,  that 
the  Bichmond  &  Danville  Company  held,  as  against  the  ac- 
count in  question,  a  note  of  the  Charleston,  Cincinnati  & 
Chicago  Company  for  $10,000,  secured  by  certain  first-mort- 
gage bonds  of  that  company,  the  note  "  to  be  payment  when 
paid,"  and  counsel  for  the  deposit  company,  trustee,  claimed 
that,  upon  the  settlement  of  the  account,  the  trustee  was  en- 
titled to  the  return  of  the  collateral  bonds,  or  to  an  account- 
ing for  their  value. 

It  was  admitted  that  the  Charleston,  Cincinnati  &  Chicago 
Company  was  run  at  a  loss,  both  before  and  since  the  ap- 

E ointment  of  a  receiver,  and  that  the  earnings  of  the  receiver 
ad  been  more  than  absorbed  by  running  expenses ;  also, 
that  there  had  been  no  diversion  of  income  to  payment  of  in- 
terest. 

The  master  having  made  his  report,  the  application  of  the 
intervenors  to  be  paid  out  of  the  proceeds  of  sale  came  on  to 
be  heard  in  the  circuit  court,  before  Simonton,  J.  The  court 
allowed  the  first  item,  which  was  admitted  ;  disallowed  the 
second  item ;  allowed  the  third  and  fourth  items, — and  ren- 
dered a  decree  August  24,  1893,  for  the  sum  of  $13,421.95 
(made*  up  of  the  three  items  allowed,  with  a  deduction  of 
credits  amounting  to  $172.01),  with  interest  from  December 
11,  1890.  From  this  decree,  the  Boston  Safe  &  Deposit  Com- 
pany prayed  an  appeal  to  this  court,  and  assigned  errors  as 
follows : 

1.  That  the  court  erred  in  ordering  the  sum  of  $5422.94, 
made  np  of  items  of  freight  charges  of  the  Bichmond  &  Dan- 
ville Eailroad  Company  against  the  Charleston,  Cincinnati  & 
Chicago  Bailroad  Company  for  cars  and  other  articles  of 
freight  carried  by  the  former   company  for  the  last-named 
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oompanj,  and  delivered  to  it  as  consignee  and  owner,  to  be 
paid  out  of  the  proceeds  of  sale. 

2.  That  the  court  erred  in  ordering  the  freight  balance  of 
$4376.19,  due  by  the  Charleston,  Cincinnati  &  Chicago  Bail- 
road  Company  to  the  Bichmond  and  Danville  Bailroad  Com- 
pany, to  be  paid  out  of  the  proceeds  of  sale. 

Samvd  Lordy  for  appellants. 

T.  P.  Cothran^  for  appellees. 

Mr.  Chief  Justice  Fullee  (after  the  foregoing  statement.)^ 
It  was  conceded,  on  the  argument,  that  the  item  mentioned  in 
the  second  assignment  of  error  related  to  a  balance  due  by  the 
receiver  of  the  Charleston,  Cincinnati  &  Chicago  Bailroad  Com- 
pany to  the  Bichmond  &  Danville  Bailroad  Com-  constrnetioa 
pany,  w^hich  had  accrued  subsequent  to  his  appoint-  ^^ordw. 
ment,  and  which,  as  a  matter  of  fact,  had  been  paid,  and  we  as- 
sume  that  the  intention  of  counsel  was  to  question  the,  allowance 
of  the  fourth  item  for  $8095.58,  and  it  will  be  so  regarded.  The 
two  items  complained  of  were  for  freight  on  shipments  of  coal, 
cars,  oil,  etc.,  consigned  to  the  Charleston,  Cincinnati  &  Chicago 
Bailroad  Company  for  its  own  use,  and  which  were  turned  over 
by  the  agent  of  the  Danville  road  to  the  agent  of  the  former 
road  at  Blacksburg,  the  Danville  road  being  charged  with  all 
back  charges,  and  paying  them ;  and  for  balances  of  freight 
exchange  found  to  be  due  by  the  Charleston,  Cincinnati  & 
Chicago  Company  to  the  Danville  Company.  The  order  of 
February  26,  appointing  the  permanent  receiver,  expressly 
authorized  him  "  to  pay  all  the  wages  due  to  employes,  at  the 
date  of  the  order  appointing  the  temporary  receiver  herein, 
for  labor  and  services  within  ninety  days  before  the  same,  and 
also  all  balances  due  to  other  carriers  and  connecting  lines 
and  necessary  to  be  paid  for  the  conducting  of  said  railroad." 
This  was  such  an  order  as  is  frequently  made  in  these  cases, 
and  cannot  properly  be  construed  as  limited  to  payment  out 
of  current  earnings,  especially  in  view  of  the  condition  of  the 
road.  The  liabilities  which  made  up  the  two  disputed  items 
accrued  prior  to  December  11,  1890,  and  the  bill  was  filed, 
and  the  temporary  receiver  appointed,  on  December  10.  On 
March  16,  1891,  the  permanent  receiver  was  granted  leave  to 
issue  $30,000  of  certificates,  with  which  to  meet  obligations, 
which  included  freight,  balances  for  freight,  cross-ties,  coal, 
and  other  supplies,  which  certificates  were  necessarily  a 
charge  upon  the  corpus  of  the  estate.  It  does  not  appear 
that  appellant  raised  any  objection  to  either  of  these  orders, 
although,  if  it  considered  them  objectionable  or  injurious  to 
its  interests,  it  might  well  have  applied  to  the  court  to  cancel 
or  modify  them.     U.  S.  Trust  Co.  v.  Wabash  W.  By.  Co.,  150 
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U.  S.  287,  303,  60  Am.  &  Eng.  R  Cas.  480 ;  Miltenberger  v. 
Bailroad  Co.,  106  U.  S.  286, 12  Am.  &  Eng.  R  Cas.  464. 

It  must  be  regarded  as  settled  that  a  court  of  equity  may 
make  it  a  condition  of  the  issue  of  an  order  for  the  appoint- 
ment of  a  receiver  of  a  railroad  company  that  certain  out- 
standing debts  of  the  company  shall  be  paid  from  the  income 
that  may  be  collected  by  the  receiver,  or  from  the  proceeds  of 
sale ;  that  preferential  payments  may  be  directed  of  unpaid 
debts  for  operating  expenses,  accrued  within  90  days,  and  of 
limited  amounts  due  to  other  and  connecting  lines  of  road  for 
materials  and  repairs  and  for  unpaid  ticket  and  freight  bal- 
ances, in  view  of  the  interests  both  of  the  property  and  of 
the  public,  that  the  property  may  be  preserved  and  disposed 
of  as  a  going  concern,  and  the  company's  public  duties  dis- 
charged ;  and  that  such  indebtedness  may  be  given  priority, 
notwithstanding  there  may  have  been  no  diversion  of  income, 
or  that  the  order  for  payment  was  not  made  at  the  time,  and 
as  a  condition,  of  the  receiver's  appointment,  the  necessity 
and  propriety  of  making  it  depending  upon  the  facts  and  cir- 
cumstances of  a  particular  case,  and  the  character  of  the 
claims.  Miltenberger  v.  Railroad  Co.,  106  U.  S.  286,  311,  12 
Am.  &  Eng.  R  Cas.  464;  Trust  Co.  v.  Souther,  107  U.  S.  591, 
594,  11  Am.  &  Eng.  R.  Cas.  707;  Union  Trust  Co.  v.  Illinois 
M.  By.  Co.,  117  U.  S.  434,  25  Am.  &  Eng.  R.  Cas.  560 ;  Mor- 
gan  L.  &  T.  Railroad  &  Steamship  Co.  v.  Texas  Cent.  Ry.  Co., 
137  U.  S.  171,  45  Am.  &  Eng.  R.  Cas.  631 ;  Kneeland  v. 
Foundry  Works,  140  U.  S.  592,  48  Am.  &  Eng.  R  Cas.  675.  Of 
course,  the  discretion  to  enter  such  orders  should  be  exercised 
with  great  care,  but  as  late  as  Thomas  v.  Car  Co.,  149  U.  S. 
95, 110,  the  Supreme  Court  quoted  the  remarks  upon  the  doc- 
trine and  its  proper  application  in  Miltenberger  v.  Railroad 
Co.,  supra^  with  approval,  although  as  observed  by  this  court 
in  Bound  v.  Railway  Co.,  58  Fed.  Rep.  473,  7  0.  C.  A.  322,  the 
tendency  of  that  case  was  to  narrow  the  limits  within  which 
an  equity  court  should  confine  itself  in  making  such  allow- 
ances. 

We  are  of  opinion  that  the  order  of  February  26, 1891,  was 
providently  entered,  and  that  the  circurt  court  did  not  err  in 
its  decree.  The  petition  was  sufficient,  and  the  re- 
ord!w^^^*'  lief  awarded,  being  consistent  with  the  case  made, 
was  grantable  under  the  prayer  for  general  relief. 
The  allowance  of  interest  from  the  date  of  the  appointment  of 
the  temporary  receiver  was,  perhaps,  open  to  question,  but  no 
error  is  assigned  in  regard  to  it,  and,  under  the  circum- 
stances, we  do  not  feel  called  upon  to  disturb  the  decree  on 
that  account. 
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Something  was  said  upon  the  argument  in  respect  of  the 
note  and  bonds  of  the  Charleston,  Cincinnati  &  Chicago  Com- 
pany, taken  and  held  by  the  Danville  Company, 
but  that  was  as  collateral  to  the  original  obliga-  ^»*wbjr 
tion,  and  the  express  agreement  was  that  the  note  coiuiermi! 
was  to   be   considered   as    payment  only  '*when 

f>aid."    This  was  no  waiver  of  the  right  to  come  upon  the 
und,  and,  when  the  amount  of  the  decree  is  paid,  whatever 
rights  in  that  collateral  appellant  may  be  entitled  to,  by  way 
of   subrogation  or  otherwise,   can  be  adjusted  and  deter- 
mined. 
Decree  affirmed. 

Pt\oTV\S%%— Precedence  of  Claims  far  Personal  Injuries  over  Mortgage,  under 
Georgia  Code. — Id  Finance  Co.  of  Pennsylvania  «.  Charleston,  C.  &  C.  R. 
Co.  (Ex-parU  Hudson),  U.  8.  Cir.  Ct.,  D.  S.  Car.,  May  2,  1894),  61  Fed. 
Rep.  369,  it  was  held  that  section  1255  of  the  Georgia  Code,  which  pro- 
vides that  mortgages  on  corporate  property  or  earnings  shall  not  have 
power  to  exempt  such  property  from  execution  for  the  satisfaction  of  any 
judgment  obtained  against  the  corporation  for  torts  committed  by  such 
corporation  or  its  agents  or  employes,  whereby  any  person  is  injured,  any 
clause  or  clauses  in  such  mortgage  to  the  contrary  notwithstanding,  has 
the  effect  of  giving  a  judgment  for  personal  injuries  against  a  railroad 
company  precedence  over  a  prior  mortgage,  upon  distribution  of  the  pro- 
ceeds of  the  mortgaged  property  on  foreclosure. 

Possession  hy  Mortgagee  after  Appointment  of  Receiver — Priority  Over  Gred- 
(tors. — In  Radebaugh  v.  Tacoma  &  P.  R.  Co.,  8  Wash.  570,  it  was  held 
that  the  appointment  of  a  receiver  of  a  railroad  corporation  has  the  same 
effect  as  though  the  creditors  whom  he  represents  bad  taken  possession  of 
the  rolling-stock  under  legal  proceedings,  and  that,  therefore,  the  right  of 
a  mortgagee  of  the  corporation  to  take  possession  of  the  rolling-stock  will 
not  give  such  mortgagee  any  priority  over  creditors  when  its  right  of  pos- 
session accrues  subsequent  to  the  appointment  of  the  receiver. 

Priority  of  Coupons  Payable  as  Rental  of  Mortgaged  Road  Over  Lien  of 
Mortgage.— In  Central  Trust  Co.  of  N.  Y.  v.  Charlotte,  C.  &  A.  R.  Co.  (Wylie, 
intervener),  (U.  8.  Cir.  Ct.  D.  8.  Car.,  Jan.  5,  1895),  65  Fed.  Rep.  264, 
it  was  held  that  coupons  attached  to  bonds  issued  by  a  railroad  company 
which  under  an  agreement  of  lease  are  payable  as  rentals  of  the  road  leased 
by  the  maker  of  the  bonds,  were  not  any  portion  of  the  operating  expenses 
of  the  road  so  as  to  entitle  them  to  priority  in  payment  over  the  lien  of  a 
mortgage.  Citing  Thomas  v.  Car  Co.,  149  U.  8.  Ill:  Railroad  Co.  v. 
Humphreys,  145  U.  8.  102,  51  Am.  <&  Eng.  R.  Cas.  88;  Kneeland  v.  Trust 
Co.,  186  U.  8.  97;  United  States  Trust  Co.  v.  Wabash  W.  R.  Co.,  150  U.  3. 
289,  60  Am.  &  En^.  R.  Cas.  480;  Bound  v.  Railway  Co.,  58  Fed.  Rep.  480; 
New  York,  P.  &  O.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co.,  58  Fed.  Rep. 
281.  Distinguishing  Miltenberger  v.  Railroad  Co.,  106  U.S.  286,  12  Am.  & 
Ene.  R.  Cas.  464. 

The  court  said:  ''It  will  be  observed  that  the  covenant  of  the  lessee  is 
the  consideration  for  the  letting  of  the  road  for  99  years.  It  contains  three 
items, — a  dividend  to  stockholders  of  a  fixed  sum  semi-annually ;  the  as- 
sumption of  the  payment  of  the  mortgage  debt;  and,  as  a  corollary  for 
this,  the  payment  of  the  coupons  on  this  debt  as  they  mature.  No  allusion 
whatever  is  made  to  current  earnings.     No  percentage  of  them  is  payable 
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to  the  lessor,  as  in  St.  Louis,  A.  &  T.  H.  R.  Co.  «.  Cleveland,  C,  C.  &  L 
Ry.  Co.,  125  U.  S.  658,  33  Am.  &  Eng.  R.  Cas.  16,  but  it  is  a  promise  to 
pay  certain  moneys,  and  to  do  certain  things,  absolutely  and  at  all  events. 
This  is  a  contract  between  the  lessor  and  lessee  upon  the  responsibility  of 
the  latter,  secured  by  no  lien,  subject  to  all  the  contingencies  of  business. 
After  this  contract  was  made,  the  lessor  company,  for  a  present  valuable 
consideration,  gave  a  lien,  by  way  of  mortgage  of  its  own  property,  to  the 
coinf>laiDant  in  this  case.  This  was  recorded,  and  gave  a  paramount  lien. 
*  *  *  The  doctrine  is  this:  Railroads  are  of  great  public  benefit.  They 
are  clothed  by  the  public  with  valuable  franchises.  These  franchises  are 
bestowed  upon  them  in  order  to  promote  prompt  and  easy  communication 
between  the  several  portions  of  this  country.  To  maintain  and  preserve 
its  usefulness,  the  railroad  must  be  kept  a  going  concern.  Whatever  ex- 
penditures are  absolutely  necessary  to  this  end  are  always  protected  by  the 
courts  of  equity,  even  against  vested  liens  when  the  latter  seek  the  aid  of 
that  court.  In  effect,  the  holders  of  these  liens  take  them  subject  to  this 
-equity.  But  it  is  not  every  expenditure  made  by  a  railroad  company  in 
aid  of  its  operations,  nor  every  contract  extending  and  widening  its  field 
of  operations,  which  is  entitled  to  this  equity.  The  debt  incurred  or  the 
•expenditure  made  must  be  necessary  to  keep  the  railroad  a  ^oing  concern, 
— such  a  debt  or  such  an  expenditure  as  without  it  or  one  like  it,  the  road 
would  cease  its  operations.  '*'  *  *  The  rental  under  a  lease  is  no  more  a 
part  of  the  operating  expenses  of  a  railroad  than  the  rental  for  cars  and 
locomotives  in  actufu  daily  use  on  the  road.  Yet  from  Fosdick  v.  Schall, 
^9  U.  S.  235, — the  case  which  recognized  and  enforced  this  equity  relied 
on,  down  to  Thomas  v.  Car  Co.,  149  U.  8.  95,  the  last  reported  case  on  this 
doctrine  the  rental  of  cars  necessary  to  operate  the  road  for  six  months 
prior  to  the  receivership  was  disallowed  as  a  claim  on  the  fund.  *  *  *  The 
only  case  in  the  federal  court  which  seems  to  adopt  a  contrary  doctrine  is 
St.  Louis,  A.  &  T.  H.  R,  Co.  v.  Cleveland,  C,  C.  &  I.  Ry.  Co.,  125  U.  8.  658, 
83  Am.  &  Eng.  R.  Cas.  16.  In  that  case  the  leased  line  was  a  part  of  the 
main  trunk,  over  which  all  the  business  of  the  road  passed,  ana  by  which 
alone  the  line  reached  the  Mississippi.  The  terms  of  the  lease  were  pay- 
ment of  80  per  cent  of  the  gross  earnings  of  the  leased  line.  The  facts  of 
the  case  did  not  bear  out  the  contention  that  these  earnings  had  been  di- 
verted, nor  enable  the  court  to  pass  upon  the  contention  that  the  gross 
earnings  of  the  leased  road  were  a  fund  impressed  with  a  trust  to  pay  30 
per  cent  of  them  to  the  lessor.  In  consequence  of  this,  the  case  gave  no 
preference  to  the  claim  for  rent  of  this  leased  line.  All  that  the  justice 
says  on  the  preference  of  rent  is  obiter  dictum.  At  all  events,  it  is  in  con- 
flict on  this  point  with  every  other  case  on  the  subject,  and  for  this  reason, 
apparently,  Mr.  Justice  Brewer  alludes  to  it  in  Eneeland  «.  Trust  Co.,  136 
U.  S.«  at  page  98,  43  Am.  &  Eng.  R.  Cas.  519: 

*^  It  is  the  exception,  and  not  the  rule,  that  such  priority  of  liens  can  be 
displaced.  We  emphasize  the  fact  of  the  sacredness  of  contract  liens  for 
the  reason  that  there  seems  to  be  growing  an  idea  that  the  chancellor,  in 
the  exercise  of  his  equitable  powers,  has  unlimited  discretion  in  this  mat- 
ter of  displacement  of  vested  liens.  St.  Louis,  A.  &  T.  H.  R.  Co.  v,  Cleve- 
land, C,  C.  &  I.  Ry.  Co.,  125  U.  S.  658,  33  Am.  &  Eng.  R.  Cas.  16. 

*  *  *  la  the  case  at  bar  the  receivers  of  the  Charlotte,  Columbia  & 
Augusta  Railroad  Company  never  took  charge  of  the  leased  property,  nor 
used  it  a  day.  They  assumed  charge  of  and  conducted  the  mortgagor 
road.  This  itself  is  a  circumstance  going  to  show  that  the  use  and  control 
of  the  leased  lines  were  not  necessary  in  order  to  keep  the  mortgaged  road 
a  going  concern.  The  consideration  expressed  in  this  lease  does  not  ap- 
pear to  be  one  of  those  exceptional  claims  which  are  given  precedence  over 
&  vested  lien." 


VOL,  61]  BONDS  AND  MORTGAGES.  717 

Wght  of  Mortgagor  to  Assign  Determination  of  Priorities  as  Ground  of 
Error. — In  Seibert  c.  Minneapolis  &  St.  L.  R.  Co.  (Minn.,  June  28.  1894), 
69  N.  W.  Rep.  822,  it  was  held  that  where  the  junior  mortgagee  makes  the 
holders  of  prior  mortgages  parties  to  a  suit  to  foreclose  hi8  mortgage,  and 
the  court  declares  his  mortgage  prior,  as  to  certain  of  the  mortgaged  prop- 
erty, the  mortgagor  is  not  aggrieved  thereby,  and  cannot,  on  his  appeal, 
assign  this  as  ground  of  error. 


Davis 

V. 

Mebgaiitile  Trust  Co. 

(152  United  States,  590.) 

Appeal  by  Intervening  Bondholders  from  Order  Confirming  Sale  on 
Foreclosure — Necessary  Parties  to  Appeal. — Where  a  foreclosure  suit  is 
brought  by  a  trustee  named  in  a  railroad  mortgage  given  to  secure  certain 
bonds,  one  who  has  intervened  to  protect  his  personal  interests  as  a  holder 
of  such  bonds  and  of  stock  in  the  company,  cannot  appeal  from  an  order 
confirming  a  sale  of  the  mortgaged  property  without  making  the  mort- 
gagor, the  other  defendants,  and  the  purchasers  of  the  property  parties 
thereto. 

Necessary  Parties  to  Appeal  from  Decree  by  Interveners. — Nor  will  an 
appeal  lie  by  the  intervener  from  the  decree  without  making  the  mortgagor 
a  party  to  such  appeal. 

Appeal  from  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Ohio. 

On  February  18,  1889,  the  Mercantile  Trust  Company  oi 
New  York  filed  in  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Ohio  its  bill  against  the 
Kanawha  &  Ohio  Railway  Company.  The  bill  "••taud. 
alleged  that  on  May  1,  1886,  the  defendant,  the  Kanawha  & 
Ohio  Bailway  Company,  issued  a  series  of  bonds,  and  on  th& 
same  day  executed  to  the  Mercantile  Trust  Company  its  mort- 
gage or  deed  of  trust  to  secure  the  payment  of  the  principal 
and  interest  of  such  bonds.  It  alleged  a  default  in  the  pay* 
ment  of  interest  due  on  January  1,  1889,  as  well  as  the  exist- 
ence of  a  large  floating  debt,  and  prayed  the  appointment  of 
a  receiver,  and  a  decree  of  foreclosure  and  sale.  On  Febru- 
ary 19th  the  defendant  entered  its  appearance,  and  on  the 
same  day  a  receiver  was  appointed,  who  qualified,  and  took 

Sossession  of  the  mortgaged  property.  Subsequently,  and  on 
uly  24:th,  an  amended  bill  was  filed,  making  additional  parties 
defendant  the  Toledo  &  Ohio  Central  Railway  Company  and 
the  Shawnee  &  Muskingum  River  Railway  Company.     On 


718  DAVIS  V.  MEBCAKTILE  TRUST  CO.  [VOL.  61 

October  26th  a  decree  pro  cofifesso  was  entered  against  the 
latter  company.  On  October  30th,  Erwin  Davis,  the  present 
appellant,  tiled  a  petition  alleging  that  he  was  the  owner  of 
more  than  $100,000  of  the  bonds  secured  by  the  mortgage  or 
deed  of  trust  sought  to  be  foreclosed  in  this  suit,  and  also  the 
owner  of  more  than  $500,000,  par  value,  of  each  class  of  stock 
of  the  defendant  the  Kauawha  &  Ohio  Bailway  Company,  to 
wit,  first  and  second  preferred,  and  common,  and  asking  for 
the  removal  of  the  receiver  on  the  ground  of  his  incompetency, 
and  the  appointment  of  some  capable  and  disinterested  person 
as  such  receiver.  Ou  the  same  day  a  decree  pro  con/easo  was 
entered  against  the  Kauawha  &  Ohio  Bailway  Company.  On 
November  13th  the  petition  of  Davis  for  the  removal  of  the 
receiver,  and  the  appointment  of  another  in  his  stead,  was 
denied,  and  at  tbe  same  time  this  order  was  made:  ''It  is 
further  ordered  that  said  Erwin  Davis  be  and  is  permitted  to 
intervene  herein,  and  that  he  have  liberty  to  be  heard  upon 
any  and  all  proceedings  herein  for  the  protection  of  his 
interests  as  bondholder  and  stockholder  of  the  Kanawha  & 
Ohio  Bailway  Company." 

On  November  29th  the  Toledo  &  Ohio  Central  Bailway 
Company  filed  its  consent  to  the  entry  of  a  decree  according 
to  the  prayer  of  the  amended  bill  of  complaint,  and  that,  the 
''  cause  proceed  in  like  manner  as  if  an  order  pro  cor^eaao  had 
been  duly  entered  against  it  more  than  thirty  days  prior" 
thereto.  On  December  5th  Davis  filed  a  second  petition, 
reciting  his  interest  as  before,  and  in  addition  alleging  the 
existence  of  certain  prior  mortgage  liens  upon  the  property 
described  in  the  plaintiff's  bill,  or  part  of  it ;  that  in  the  bill 
there  was  claimed  that  the  Kanawha  &  Ohio  Bailway  Com- 
pany had  a  floating  debt  of  about  $330,000;  that  since  the 
filing  of  the  bill  that  company  had  confessed  judgment  in 
favor  of  the  Kanawha  Improvement  Company  in  a  court  of 
West  Virginia  for  the  sum  of  $285,232.20;  and  that  as  a 
bondholder  and  stockholder  of  Kauawha  &  Ohio  Bailway 
Company,  on  behalf  of  himself  and  all  other  stockholders  and 
creditors,  he  had  filed  a  bill  in  the  circuit  court  of  the  United 
States  for  the  district  of  West  Virginia,  attacking  such  judg- 
ment so  confessed,  on  the  ground  of  fraud,  and  praying  that 
it  be  canceled,  set  aside,  and  held  for  naught.  He  attached 
a  copy  ^f  this  bill,  and  closed  the  petition  in  these  words : 

**  Your  petitioner  respectfully  represents  that  he  is  advised 
that  no  decree  of  sale  of  the  property  included  in  said  mort- 
gage  should  be  decreed  until  a  reference  is  had  to  ascertain 
the  liens  which  shall  have  been  first  ascertained  thereon,  the 
amounts  thereof,  and  the  order  of  their  priorities ;  that  a  sale 
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should  not  be  decreed  until  the  validity  of  the  judgment 
referred  to  shall  have  been  first  adjudicated. 

'*  Petitioner  therefore  prays  that  this  his  petition  be  read  and 
considered  at  the  hearing ;  that  your  honors  will  not  at  said 
bearing  enter  a  decree  of  foreclosure,  as  prayed  for  in  said 
bill,  until  the  matters  of  this  petition  have  been  fully  heard 
and  a  proper  reference  to  a  master  be  made  to  ascertain  all 
liens  upon  said  railroad,  and  the  order  of  their  priorities,  and 
that  petitioner  have  full  relief  in  the  premises ;  and,  as  in 
duty  bound,  he  will  ever  pray,"  etc. 

On  the  same  day,  to  wit,  December  5, 1889,  a  decree  of 
foreclosure  and  sale  was  entered.  That  decree  found  a 
default  in  the  payment  of  interest,  and  decreed  a  sale  unless 
such  interest  should  be  paid  within  30  days.  At  the  close  of 
the  decree  was  this  entry :  *'  Thereupon,  came  the  intervening 
petitioner,  Erwin  Davis,  and  prayed  the  court  for  the  allow- 
ance of  an  appeal,  with  supersedeas,  from  the  foregoing  decree, 
and  the  court  thereupon  refused  the  appeal." 

Subsequently,  an  application  was  made  to  Mr.  Justice 
Hablan,  of  this  court,  for  an  appeal ;  and  on  February  11, 
1890,  it  was  allowed.  The  only  security  given  on  this  appeal 
was  a  cost  bond,  in  the  sum  of  $500,  executed  by  Davis  and 
his  surety  to  the  appellee,  the  Mercantile  Trust  Company, 
alone.  This  bond  was  approved  February  27,  1890,  and  a 
citation  was  then  signed  by  Mr.  Justice  Harlan  ;  the  citation 
running  to  the  Mercantile  Trust  Company,  the  Kanawha  & 
Ohio  Bailway  Company,  the  Toledo  &  Ohio  Central  Railway 
Company,  and  the  Shawnee  &  Muskingum  Biver  Bailway 
Company.  This  was  served  on  the  Mercantile  Trust  Com- 
pany, the  Toledo  &  Ohio  Central  Bailway  Company,  and  the 
Shawnee  &  Muskingum  Biver  Bailroad  Company,  but  not  on 
the  Kanawha  &  Ohio  Bailway  Company,  the  mortgagor.  No 
supersedeas  bond  having  been  executed,  a  sale  was  had  under 
the  decree  on  March  4,  1890,  and  the  property  struck  off  to 
Nelson  Bobinson  and  William  B.  Post  for  the  sum  of  $505,000. 
On  April  7, 1890,  this  sale  was  confirmed,  and  a  deed  ordered. 
From  such  order  of  confirmation,  Davis  prayed  an  appeal, 
which  was  allowed.  On  such  appeal,  also,  a  cost  bond  to  the 
Mercantile  Trust  Company,  alone,  was  given,  and  a  citation 
issued,  running  only  to  the  Mercantile  Trust  Company. 

Walter  S.  Logan  and  Chas.  M.  Demond,  for  appellant. 

ThoTnas  Thacher,  for  appellee. 

Mr.  Justice  Breweb,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

As  a  preliminary  matter,  the  standing  of  the  appellants  in 
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ibis  court  is  challenged.    In  the  conrt  below  he  was  not  a 
party  to  the  record,  either  plainti£f  or  defendant; 
^**V*"to*'     ^^^  never  substituted   for   either;   filed  no  bill, 
appeal'  cross-bill,  or  answer ;  but  was  simply  permitted  to 

intervene,  with  liberty  to  be  heara  upon  any  and 
all  proceedings  for  the  protection  of  his  interests  as  bond- 
holder and  stockb older.  Assuming,  under  the  authority  of 
Williams  v.  Morgan,  111  U.  S.  684,  698,  that  this  gave  him  a 
right  of  appeal  from  any  decision  of  the  circuit  court  affect- 
ing his  interests,  it  did  not  change  the  ordinary  rules  respect- 
ing appeals,  one  of  which  is  that  all  the  parties  to  the  record, 
who  appear  to  have  any  interest  in  the  order  or  ruling  chal- 
lenged, must  be  given  an  opportunity  to  be  heard  on  such 
appeal.  The  rule,  and  the  reasons  therefor,  are  fully  stated 
in  Masterson  v.  Herndon,  10  Wall.  416,  and  restated  in  Har- 
dee V,  W^ilson,  146  U.  S.  179,  181,  and  need  not,  therefore,  be 
again  repeated.  See,  also,  Inglehart  v.  Stansbury,  151  U.  S. 
68. 

In  this  case  the  appellant  has  taken  two  appeals — one  from 
the  decree,  and  the  other  from  the  order  contirming  the  sale. 
These  appeals  being  taken  separately,  each  must  stand  or  fall 
on  its  own  merits.  Noticing  first  the  appeal  from  th^  order 
of  confirmation,  it  will  be  seen  that  the  sale  confirmed  was  of 
the  mortgaged  property  to  Bobinson  and  Post  for  the  sum  of 
$505,000,  of  which  sum  $50,000  had  been  paid  in  cash  by  the 
purchasers,  and  the  balance  secured  by  a  deposit  of  $1,069,« 
000,  first-mortgage  bonds  of  the  Kanawha  <fe  Ohio  Railway 
Company — the  bonds  in  suit.  Who  is  more  vitally  interested 
in  the  question  whether  such  sale  and  confirmation  shall 
stand  than  these  purchasers  ?  If  the  sale  be  set  aside,  they 
lose  the  purchased  premises,  and  all  the  profit  which  might 
result  from  their  purchase,  and  assume  all  the  risks  and 
delay  in  recovering  that  which  they  have  paid  into  court  In 
Kneeland  v.  Trust  Co.,  136  U.  S.  89,  95,  43  Am.  &  Eng.  R. 
Cas.  519,  this  court  said  that ''  supported  by  sound  reasons 
are  the  following  propositions .  "  First,  a  party  bidding  at  a 
foreclosure  sale  makes  himself,  thereby,  a  party  to  the  pro- 
ceedings, and  subject  to  the  jurisdiction  of  the  court,  for  all 
orders  necessary  to  compel  the  perfecting  of  his  purchase, 
and  with  a  right  to  be  heard  on  all  questions  thereafter  aris- 
ing, affecting  his  bid,  which  are  not  foreclosed  by  the  terms 
of  the  decree  of  sale,  or  are  expressly  reserved  to  him  by  such 
decree." 

Again,  not  only  is  the  purchaser  interested,  but  also  the 
mortgagor.  He  may  be  satisfied  with  the  sale  which  wa& 
made — may  believe  that  at  no  other  sale  would  it  be  possible 
to  realize  so  much  in  satisfaction  of  his  indebtedness.     At 
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any  rate,  the  setting  aside  of  one  sale,  and  the  ordering  of 
another,  may  affect  prejudicially  or  beneficially,  his  interests, 
and  because  of  that  he  has  a  right  to  be  heard  upon  the  ques- 
tion of  setting  it  aside.  Now,  the  only  party  respondent  to 
this  appeal  is  the  trustee.  It  is  the  only  party  named  as 
obligee  in  the  cost  bond.  The  citation,  in  terms,  runs  to  it, 
only ;  and  there  is  no  pretense  that  the  mortgagor  or  the 
other  defendants,  or  the  purchasers  at  the  sale,  have  ever 
been  brought  into  this  court  to  respond  to  this  appeal.  Mani- 
festly,  it  would  be  the  grossest  injustice  to  attempt  to  de- 
termine the  question  of  the  validity  of  this  sale  in  the  absence 
of  these  so  vitally  interested  parties. 

Neither  does  the  appeal  from  the  decree  stand  in  any  better 
condition.  In  a  decree  for  the  foreclosure  of  a  mortgage,  the 
two  partes  principally  and  primarily  interested  are  the  mort- 
gagee and  the  mortgagor.  No  third  party  should  be  per- 
mitted to  disturb  such  a  decree,  unless  and  until  both  mort- 
gagee and  mortgagor  are  given  an  opportunity  to  be  heard. 
The  mortgagor  may  be  unwilling  that  the  decree  should  be 
set  aside,  notwithstanding  irregularities  in  prior  proceedings, 
for  fear  that  on  a  subse(juent  hearing  a  larger  sum  may  oe 
decreed  against  him.  It  is  not  necessary,  in  any  given  case^ 
to  determine  that  his  interests  would  or  would  not  be  pro- 
moted by  the  setting  aside  of  the  decree.  It  is  not  enough 
that  in  that  matter  he  has  a  direct  interest,  and  because  of 
this  interest  common  justice  requires  that  no  change  shall  be 
made  in  the  terms  of  that  decree,  nor  shall  it  be  set  aside 
without  giving  him  a  chance  to  be  heard  in  its  defense.  Or- 
dinarily it  may  be  presumed  that  all  the  parties  to  the  record 
are  interested,  and  so  it  is  often  said  tnat  all  such  parties 
must  be  joined  as  appellants  or  appellees,  plaintiffs  in  error 
or  defendants  in  error ;  but  it  is  unnecessary  to  rest  this  case 
upon  the  mere  fact  that  the  mortgagor  in  this  case  was  a 

farty  to  the  record — the  only  defendant  in  the  first  instance, 
t  was  not  only  such  a  party,  but  is  also  one  directly  and 
vitally  interested  in  the  question  whether  the  decree  of  fore- 
closure and  sale  shall  stand,  and  yet  it  is  not  before  us.  The 
trustee  is  the  only  obligee  named  in  the  appeal  bond,  and 
while  the  citation,  on  its  face,  runs  to  all  the  parties  to  the 
record,  it  was  not  served  on  the  mortgagor,  the  Kanawha  & 
Ohio  Bailway  Company ;  and  that  company  has  never  been 
brought  into  this  court,  and  never  entered  an  appearance 
here.  This  is  fatal  to  the  appeal.  The  appellant  seems  to 
have  assumed  that  he  was  authorized  to  represent  the  cor- 
poration mortgagor  and  all  the  stockholders,  but  this  is 
obviously  a  mistake.  He  was  not  by  order  of  court  substituted 
for  the  defendant  mortgagor,  nor  was  he  allowed  to  represent 
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the  mortgagor  or  to  carry  on  its  defense.  The  only  author- 
ity  given  to  him  was  to  intervene  for  tiie  protection  of  his 
personal  interests  as  bondholder  and  stockholder.  The  cor- 
poration mortgagor  still  represented  all  the  other  stockhold- 
ers, as  did  the  trustee  and  all  the  other  bondholders;  and 
while  the  appellant  appears  to  have  had  a  considerable  inter- 
est, both  as  stockholder  and  bondholder,  it  was  only  a  minor 
fraction.  Out  of  1160  bonds,  1069  (all  but  91)  were  tendered 
by  the  purchasers  upon  application  for  confirmation  of  sale ; 
and,  while  he  claims  to  be  the  owner  of  $1,500,000  of  tbe 
stock,  it  appears  that  the  total  amount  thereof  was  $12,200,- 
000.  So  that,  in  fact,  he  was  the  owner  of  less  than  one- 
eleventh  of  the  bonds,  and  one-eighth  of  the  stock.  Ko 
authority  from  these  other  bondholders  or  stockholders  to 
him  to  act  for  them  is  shown.  So  that  neither  in  fact  nor  in 
law  was  he  representing  the  corporation  mortgagor  in  this 
litigation;  and,  as  that  mortgagor  was  interested  in,  and 
affected  by,  the  decree  of  foreclosure  and  sale,  it  should  have 
been  made  a  party  to  this  appeal,  and  brought  into  this  court, 
and  because  of  the  failure  so  to  do  the  appeal  cannot  be 
maintained. 
For  the  reasons  above  given  both  appeals  are  dismissed. 

Mr.  Justice  Jaokson  did  not  hear  the  argument,  or  take  any 
part  in  Uie  decision  of  this  case. 
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The  Index  to  the  cases  reported  follows  this. 


Abandonment. 

Mandamus  to  compel  company  to 
replace  its  track,  685. 
Attorneys. 

Validity  of  statute  allowing  recov- 
ery of  attorney's  fees  in  stock- 
killiDg  cases.  861. 

See  Fences. 

Actions  against  railroad  companies 
for  killTug  and  injurioff  stock. 
Pleading  proof,  etc.  404. 

Award  of  damases  against  com- 
pany OQ  appeal  upon  judgment 
in  its  fuvor,  410. 

Constitutionality  of  statute  allow- 
ing  recovery  of  attorney's  fees 
in  stock-killing  cases.  861. 

Contributory  negligence  of  owner 
of  stock :  what  constitutes,  410. 

Duty  of  company  to  give  warning 
signals,  408. 

Duty  required  of  railroads  to  look 
out  for  animals  at  laree.  424. 

Liability  of  railroads  for  killing 
stock.  Digest  of  recent  cases, 
404-410. 

Kegllgence  of  company  subse- 
quent to  presence  of  stock  on 
track.  429. 

Negligence  of  railroad  companies 
in  killing  animals  on  the  track, 
426. 

Notice  and  presentation  of  claims 
against  miroads  for  killing 
stock.  Recent  cases  digested, 
890. 

Sale  of  skin  of  animal  killed  on 
track;  right  of  owner  to  recover 
in  action  for  wrongful  killing, 
879. 


Animals —  Oaniinued, 

Trespass  by  animals.  Degree  of 
care  required  of  company,  424. 

When  stock  is  deemed  to  lie  run- 
ning at  large,  868. 
BUI  of  Irfiding. 

See  Cabrisrs. 

Liability  of  carrier  to  bona  fide 
holder,  162. 

Liability  of  carrier  to  holder  of 
bill  of  lading  issued  by  fraud, 
291. 

Neglij^ence  of  holder.  Failure  to 
notify  carrier  of  transfer.  Al- 
lowing third  parties  to  control 
shipments,  162. 


Appealability  of  decree  fixing  lia- 
bility to  account  for  bonds,  679. 

Application  of  rule  as  to  payment 
of  bonds  out  of  particular  fund, 
679. 

Creditor  with  knowledge  of  illegal 
issue  who  was  entitled  to  bonds, 
678. 

Laches  of  bondholders  in  enforce- 
ment of  claims ;  riehts  of  inno- 
cent third  parties,  678. 

Right  of  bondholder  against  trus- 
tee appointed  to  protect  interest 
of  junior  bondholders.  Laches, 
677. 

Rights  of  holders  of  bonds  illegally 
issued,  butapparentlv  valid,  678. 

Rights  of  innocent  holder  of  un- 
matured bonds  as  collateral  se- 
curity, 667. 

Rights  of  innocent  purchasers  of 
bonds  fraudulently  pledged  by 
railroad  president,  665. 

Validity  of  acquisition  of  pledged 
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Bonds — ContinvLed. 

bonds  by  president  of  company; 
who  may  test  bona  fide$  of  trans- 
action, 679. 

Oarrien. 

Action  against  carrier.  Allegation 
of  failure  to  deliver  goods  in 

food  order  as  averment  of  non- 
elivery,  or  delivery  in  bad 
order,  293. 

Pleading  and  pi*oof.     Digest 

of  recent  cases,  251. 

— ^  Sufficiency  of  evidence  to  es- 
tablish negligent  delay,  293. 

Action  to  enforce  agreement  to 
deliver  grain  to  elevators.  Nec- 
essary parties,  294. 

Action  by  insurers  who  had  settled 
with  shippers  to  be  subrogated 
to  rights  of  carrier,  286. 

Action  for  breach  of  contract; 
sufficiency  of  petition,  291. 

Bill  of  lading.  Liability  of  rail- 
road  company  as  affected  by 
interstate  commerce,  78. 

Connecting  lines.  Mistake  in 
quoting  rale  over  connecting 
road.  Right  to  collect  full 
charges,  78. 

— ^  Liability  of  one  of  several 
connecting  carriers.  Misdirec- 
tion by  shipper,  290. 

Rights  and  liabilities  of  car- 
rier.  Digest  of  recent  cases,  242. 

Construction  of  agreement  by  car- 
rier to  del  i  ver  grain  *  'consigned" 
to  elevators.  Local  custom, 
288. 

Construction  of  policy  of  fire  in- 
surance covering  liability  as 
carrier  and  warehouseman,  208. 

Contracts  between  shipper  and 
carriers.  Mistake  of  company 
in  rate  charge.  Validity  of  con- 
tract, 77. 

Delivery  by  carrier.  Duty  of  con- 
signee to  sell  shipment  in  car- 
rier's possession,  225. 

What  constitutes  proper  deliv- 
ery, 224. 

Delivery  to  carrier  as  delivery  to 
purchaser  from  consignee,  225. 

Duties  and  liabilities  of  carriers 
generally.     Recent  decisions,  28. 

Duty  of  carrier  on  arrival  of  goods 
at  destination,  293. 

Duty  of  carrier  to  receive  goods 
for  transportation ;  liability  for 
failure  to  ship.  246. 

Duty  of  carrier  to  transport  from 
depot  to  depot  for  single  freight 


Oarrien—  Continued. 

charge  and  to  furnish  facilities 
for  loading  and  unloading,  339. 

Freight  charges.  Actions  to  re- 
cover back  overcharges.  Recent 
decisions.  126. 

Reasonableness  of  rates.  125. 

Limitation  of  carrier's  liability. 
Abstracts  of  recent  cases,  150. 

Liability  of  express  company  for 
delay  in  delivery  of  draft.  Rep- 
resentations as  to  value,  291. 

Liability  of  guarantor  of  freight 
charges;  failure  of  carrier  to 
observe  custom  of  collecting 
weekly,  291. 

Live  stock.  Action  for  loss  or 
damages  sustained  in  transport- 
ing live  stock,  342. 

Construction  of  statute  re- 
quiring carriers  to  feed  and 
water;  application  to  interstate 
commerce,  821. 

— ^  Contracts  for  transportation 
of  live  stock.  Digest  of  recent 
cases,  336. 

Duty  and  liability  as  to  fur- 
nishing cars,  840. 

Failure  to  furnish  cars.  De- 
fenses and  measure  of  damages, 
840.  341. 

In  juries   caused    by    unsafe 

and  defective  cars,  807. 

Liability  of  connecting  car- 
riers for  delay  in  transporting 
live  stock.  839. 

Liability  of  railroad  company 

for  death  of  cattle  by  infection 
from  Texas  cattle  allowed  to  es- 
cape from  wrecked  train,  356. 

Negligence  in  transporting 

live  stock,  341. 

—  Provision  In  contract  requir- 
ing shipper  to  feed  and  water 
stock,  821. 

Measure  of  damages  in  action  for 
loss  sustained  by  delay,  293. 

Presumption  as  to  payment  of 
moneys  by  carrier  to  shipper. 
Assumption  of  risk  or  rebate? 
Conflicting  evidence,  152. 

Presumption  of  negligence  arising 
from  condition  of  goods  on  ar- 
rival at  destination,  207. 

Regulation  of  rates.  Authority  of 
state  to  regulate  freight  charges 
within  its  Hmits.  Interstate  traf- 
fic, 104. 

Constitutionality  of  act  pre- 
scribing maximum  charges,  lOi. 

Regulation  of  freight  charges 
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Carriers — Contirvued. 

by   state.       Recent   decisions, 
lUd. 

What  constitutes  transportation 
or  conveyance  of  intoxicating 
liquor  under  state  statute  pro- 
hibiting it.  208. 

What  constitutes  unreasonable  de- 
lay, 292. 

Who    may   maintain    action   for 
breach  of  contract,  291. 
Cattle  Quards. 

Liability  of  company  for  injury  to 
animal  because  of  breach  of  con- 
tract on  its  part  to  construct  cat- 
tle guards,  873. 
Charges.' 

See  Cabribrb. 

Regulation  of  Kates.    See  Cab- 

RISB8. 

Charter. 

Charter  provision  as  to  voting 
stock  as  affected  by  admission 
as  a  state  of  territory  granting 
charter,  685. 

Forfeiture  of  charter;   who  may 
take   advantage   of   failure    of 
company  to  complete  road,  661. 
Consolidation. 

Action  against  company  formed 
by  consolidation.  Requisites 
of  declaration,  651. 

Liability  of  corporation  formed  by 
consolidation  for  obligation  of 
constituent  company,  o88. 
Constitiitlonal  Law. 

Validity  of  statute  allowing  recov- 
ery of  attorney's  fees  in  stock- 
killing  cases,  861. 
Corporations. 

Construction  of  Pennsylvania  act 
relating  tf>  companies  incorpo- 
rated   under     unconstitutional 
statutes,  686. 
Depots. 

See  Stations. 
Slevators. 

Contract  between  railroad  com- 
pany and  warehouse  as  to  deliv- 
ery of  grain  construed,  626. 
Sxplosives. 

Statute  prohibiting  interstate  car- 
riage of  explosives  on  passenger 
trains.    Dynamite,  17. 
Fences. 

See  AiOMALB. 

Duties  and  liabilities  of  railroad 
companies  as  to  fences.  Digest 
of  recent  cases,  868. 

Laying  out  highways  oyer  depot 
grounds,  664. 


Fences —  Contintud, 

Liability  of  receiver  of  unfenced 
railroad  for  killing  stock.  Texas 
statute,  878. 


Massachusetts    statute    requiring 
railixmd    company    to    provide 
and  oijerate  ferry  within  speci- 
fied time,  687. 
Fires. 

Action  against  railroads  for  fires. 
Pleading,  evidence,  etc.  Digest 
of  recent  cases,  485-491. 

Allowing  accumulation  of  cotton 
for  shipment;  failure  to  provide 
protection  a^inst  fire.  516. 

Constitutionality  of  statutes  im- 
posing liabilities  for  fires,  469. 

Contributory  negligence  of  prop- 
erty owner;  what  constitutes; 
effect  of.  460. 

Damages  for  destruction  of  prop- 
erty by  fire,  491. 

Due  care  in  operation  of  trains, 
507. 

Destruction  of  non-insurable  prop- 
erty; right  to  recover  for.  609. 

Duty  of  company  as  to  cotton 
near  track  without  its  knowl- 
edge, 605. 

Duty  of  company  to  keep  ri^ht 
of  way  free  from  combustible 
matter,  612. 

Duty  of  company  to  prevent  es- 
cape of  fire  from  en  cine,  505. 

Duty  to  use  new  and  improved 
spark-arrester,  505. 

Judicial  notice  of  general  use  and 
efficacy  of  contrivances  for  ar- 
resting sparks,  605. 

Liability  for  fire  communicated 
from  right  of  way  by  combusti- 
ble matter  thereon ,  612. 

Liability  of  company  when  due 
care  has  been  taken ,  506. 

Liability  of  lessor  company  for 
loss  by  fire  caused  by  engines  of 
lessee.  508. 

Necessity  of  proof  of  improper 
condition  and  negligent  man- 
agement of  engine,  476. 

Negligence  in  keeping  right  of 
way  free  from  combustible  mat- 
ter, 508. 

Presumption  ^f  negligence  from 
faoi  of  fire,  476. 

Rights  of  fire  insurance  companies, 
494. 

Sufficiency  of  fact  of  fire  to  cbar^e 
company  with  negligence,  47C 

Suffifiency  of   instruction   as  to 
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duty  of  eompany  to  prerent 
fii6,  606. 
Sufflcieocy  of  proof  to  authorize 

recovery,  508. 
Sufllciency  of  proof  to  show  cause 

of  fire,  508. 
Who  may  recover  for  low  aus- 
tained,  408. 
Foreclosure. 

See  MoRTOAOBS. 
Forfeiture. 

See  CHARTBR0. 

Inoorporatlon* 

Certified  copy  of  final  certificate 
as  proof  of  incorporation.  Ala- 
bama statute,  887. 

Construction  of  Pennsylvania  act 
relating    to    companies    incor- 
porated under  unconstitutional 
statutes,  688. 
Insurance. 

Action  by  insurers  who  had  settled 
with  shippers  to  be  subrogated 
to  rights  of  carrier,  288. 

Action  on  poller  of  insurance  of 
carrier's  liability.    Measure  of 
damages. 
Interstate  commerce. 

Complaints  for  violation  of  inter- 
state commerce  act.  Recent  de- 
cisions, 60. 

Coustitutionality  of  act  requiring 
witness  to  testify  or  produce 
papers  and  books  in  proceedings 
under  interstate  commerce  act, 
17. 

Extent  of  federal  authority  to  reg- 
ulate, 17. 

Right  of  connecting  line  to  require 
prepayment  of  freight  charges, 
60. 

Right  of  state  to  Quarantine  emi- 
grants and  travelers,  17. 

Right  to  compel  railrond  company 
to  contract  with  connecting  line, 
60. 

Statute  prohibiting  interstate  car- 
riaf^  of  explosives  on  passenger 
trains.    Dynamite,  17. 

Transportation  of  intoxicating 
liquors.  Construction  of  Wilson 
Bill  in  connection  with  Iowa 
statute,  18. 

Validity  of  statute  requiring  trains 
to  stop  at  county  seats,  556. 

What  constitutes  discrimination 
under  the  interstate  commerce 
act.    Digest  of  recent  cases,  57. 

What  constitutes  interstate  oom- 
meroe,  16. 


Interstate  oomaMro^^CanUnued, 

What  constitutes  rM^lation.    Im- 
position of  liability  of  contnct 
lor  carriage  without  the  state, 
16. 
Intorrentioii. 

AppeaUbilitv  of  order  directing 
sale  of  rolling  stock  to  satisfy 
claims  of  intervenora,  709. 

JuriMliction  of  federal  court  to 
render  judgment  in  intervention 
which  it  could  not  render  in 
independent  suit,  708. 

Retaining  irregular  petition  in 
intervention  where  facts  are  suf- 
ficient to  authorize  relief.  700. 

Riffht  of  person  who  has  obtained 
judgment  in  one  state  to  inter- 
vene in  a  suit  in  another  state 
ancillary  to  the  main  suit  in  a 
third  sute.  708. 
IntozicatiB^  Uqoors. 

Transportation     of     intoxicating 
liquors.   Construction  of  Wilson 
Bill    in  connection  with  Iowa 
statute,  18. 
Mandamus. 

When  mandamus  will  issue  to  com- 
pel railroads  to  replace  or  repair 
track,.  685. 
Mortgagee. 

Construction  of  statute  permitting 
mortgages  for  construction  or 
equipment;  limitation  of  power 
to  amount  of  paid-in  capital, 
688. 

Foreclosure  of  railroad  mortgages. 
Digest  of  recent  cases,  701,  707. 

^—  Adjustment  of  priorities.  Di- 
gest of  recent  cases,  715. 

R^lutions  of  directors  contained 
in  mortgage  asprima-facie  proof 
of  their  authority  to  make  it, 
687. 

Statutory  leave  to  mortgage  loco- 
motives, etc.,  OS  affected  by  re- 
quirements concerning  chattel 
mortgages,  687. 

Validity  of  mortgage  on  rolling 
stock   recorded  as  real   estate 
mortgage,  688. 
New  trial. 

Sufficiency  of  notice  of  penalty  for 
new  trial.    Review  of  award  of 
increased  damages  allowed  by 
statute,  410. 
Pacific  Railroada. 

Constniction  of  act  of  congress 
rekiting  to  telemph  arrange- 
ments of  the  Acific  Railroad 
companies,  637. 
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PiioriiieB. 

See  MoRTGAOBS. 
QnaranUne. 

Interference  with  foreign  com- 
merce. Right  of  state  to  quaran- 
tine immigrants,  17. 


See  Carribbb. 
Recaivers. 

Appeal  from  order  incident  to  re- 
ceiver. Inquiry  by  appellate 
court  into  regularity  of  appoint- 
ment of  receiver,  7()9. 

Foreclosure  of  railroad  mort- 
j^ges.    Digest  of  recent  cases, 

Liability  of  receiver  of  unfenced 
railroad  for  killing  stock.  Texas 
statute,  878. 

Right  of  receiver  to  aid  in  reor- 
ganization scheme,  684. 

Right  of  register  to  commissions 
on  sale  made  by  receiver  in  an- 
other state,  708. 

Sufficiency  of  service  of  notice  of 
appeal  on  receiver,  700. 
Reorganization. 

Authorization  by  court  of  commis- 
sion to  svndicate  advancing 
moneys  in  furtherance  of  read- 
justment scheme,  685. 

Duty  of  court  and  receiver  not  to 
coerce  or  control  action  of  par- 
ties interested,  684. 

Right  of  receiver  to  aid  in  scheme 
of  reorganization,  624. 

Reorganization  of   street-railway 
company  after  foreclosure ;  lia- 
bility of  reorganized  company, 
661. 
Signals. 

Duty  of  company  to  give  warning 


Signals—  Continued. 

signals;   lability    for    failure, 

408. 
Stations. 

Compellinff  establishment  of  depot 

in  suburb ;  insufficient  business. 

662. 
Laying  out  highways  over  depot 

grounds,  664. 
Liability  of  company  to  person 

injured  while  unloading  freight 

in  cars  on  spur-track,  665. 
Personal  injuries  sustained  on  de- 

Sot    grounds ;    sufficiency    of 
eclaration,  664. 

Right  to  restrain  encroachments 
on  ground  of  union  depot  com- 
pany by  hotel  runners  and 
others,  570. 

Statutes  requiiinff  compani^  to 
provide  waitmg-rooms  and 
water-closets,  568. 

Validity  of  statute    requiring   a 
stoppage  of  train  at  county  seats. 
Interstate     commerce.      Hail 
trains,  556. 
Stock. 

Charter    provision   as  to  voting 
stock  as  affected  by  admission  as 
a    state    or  territory  granting 
charter,  685. 
TeUnraph. 

Act  of  congress  requiring  Pacific 
railroads  to  afford  equal  facili- 
ties to  telegraph  companies,  688. 

Construction  of  Act  of  Congress 
relating  to    telegraph  arrange- 
ments of  the   Pacinc  Railway 
companies,  687. 
United  States  Courts. 

Jurisdiction  of  federal  courts ; 
diveiae  citizenship,  500. 


GENERAL  INDEX. 

Note. — Tlie  mode  of  citing  the  American  and  English  Railroad  Cases  is 
follows : 

61  Am.  &  Eng.  R.  Cas. 


This  index  contains  references  to  the  cases  reported  alone, 
the  notes  precedes  this. 


The  index  to 


ABAiroONMENT. 

Railroad  once  constructed  cannot 
be  destroyed  or  abandoned  with- 
out the  sanction  of  the  State. 
State  ex  rel.  Naylor  v.  Dodge 
City,  M.  &  T.  R.  Co.  (Kan.),  681. 
ABATEMENT. 

See  Death. 
ANIMALS. 

See  Fences. 

Carriage  of  Uve  stock.    See  Cab- 

RIEB8. 

Action  against  company  for  killing 
stock ;  sufflcieucy  in  declaration 
to  show  that  damage  was  caused 
by  violation  of  fence  act.  Jack- 
Bonville,  T.  &  K.  W.  R.  Co.  u. 
Harris  (Fla.),  879. 

Sufflcieucy  of  averment  of 

negligence  on  part  of  company. 
Bates  V.  Fremont,  E.  &  M.  V.  R. 
(S.  Dak.).  882. 

Failure  to  object  to  insuffi- 


cient iustructiou.  Jacksonville, 
T.  &  K.  W.  R.  Co.  f>,  Harris 
(Fla.),  879. 

—  Charging  a  seiies  of  negligent 
acts  as  constituting  one  cause  of 
action.  Hill  v.  Missouri  Pac.  R. 
Co.  (Mo.),  412. 

—  Right  under  general  allega- 
tion of  negligence  to  recover  at 
common  law  or  under  fence 
statute.  Hill  v.  Missouri  Pac. 
R.  Co.  (Mo.),  412. 


ANIMALS— O^n^t'nt^. 

Action  against  company  for  killing 
stock  ;  sufflcieucy  of  petition  to 
charge  company  with  negli- 
gence at  common  law.  Hill 
V.  Missouri  Pac.  R.  Co.  (Mo.), 
412. 

Test  to  determine  whether 

action  is  brought  under  statute, 
or  to  recover  for  negligence  at 
common  law.  Hill  «.  Missouri 
Pac.  R.  Co.  (Mo.),  412. 

Attorney's  fee  in  action  to  recover 
damages  for  stock  killed;  con- 
stitutionality of  statute  allowing. 
Guif,  C.  &  S.  F.  R.  Co.  tJ.  Ellis 
(Tex.),  357. 

Degree  of  care  as  to  animals  re- 
quired of  company  operating  its 
trains  iit  places  where  no  fences 
exist.  Hill  t^.  Missouri  Pac.  R. 
Co.  (Mo.),  412. 

Notice  and  presentation  of  claim 
for  stock  killed ;  sufficiency  of, 
under  Florida  statute.  Jackson- 
ville, T.  &  K.  W.  R.  Co.  «j.  Har- 
ris  (Fla.).  379. 

Presentation  of  claim  for  damages 
for  stock  killed  ;  general  attor- 
ney of  railroad  as  proper  officer 
to  notify.  Jacksonville,  T.  &  K. 
W.  R.  Co.  ».  Harris  (Fla.),  379. 

Presentation  of  claim  for  stock 
killed  to  "agent  or  officer"  of 
corporation.      Construction   of 
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Florida  statute.  JackeoDTille, 
T.  <&  K.  W.  R.  Co.  «.  Harris 
(Fla),  879. 

Presumption  does  not  arise  where 
animal  was  found  wounded  on 
right  of  way  that  it  was  injured 
by  the  trains  of  the  company. 
St.  Louis,  I.  M.  <&  S.  R.  Co.  v. 
Parks  (Ark.).  429. 

Railroad  converting  animal  killed 
by  its  own  use  is  liable  whether 
killing  was  negligent  or  not. 
Atchison.  T.  &  S.  F.  R.  Co.  e. 
Tanner  (Colo.),  874. 

Statute  imposing  liability  for 
double  value  of  animal  held  to 
be  a  penal  act.  Atchison,  T.  & 
8.  F.  U.  Co.  9.  Tanner  (Colo.). 
874. 

Statutory  remedy  against  railroad 
company  for  killing  stock  not 
exclusive  ;  remedy  at  common 
law  not  repealed.  Hill  o.  Mis- 
souri Pac.  R.  Co.  (Mo.),  412. 
APPEALS. 

Foreclosure.  Appeal  by  interven- 
ing bondholders  from  order 
confirming  sale  on  foreclosure. 
Kecessary  parties  to  appeaL 
Davis  9.  Mercantile  Trust  Co. 
(U.  8.),  717. 

Necessary  parties  to  appeal  from 
decree  by  intervenors.  Davis  e. 
Mercantile  Trust  Co.  (U.  S.),  717. 

Sufficiency  of  record  on  appeal ; 
doubt  as  to  bill  of  exceptions. 
Waiver  of  objections.  Chicago, 
St.  L.  &  P.  R  Co.  e.  Wolcott 
(Ind.).  185. 
ATTORNEYS. 

Attorney's  fee  in  action  to  recover 
damages  for  stock  killed ;  con- 
stitutionality of  statute  allowing. 
Gulf,  C.  <&  S.  F.  R.  Co.  (Tex.), 
857. 
BILLS  OP  LADING. 

Conditioru  limiting  carrier's  Ua- 
bilUy.    See  Cabbibrb. 

BeceipU  of  eamre$$  eompaniu.  See 
Express  Companies. 

Acceptance  of  bill  of  lading  after 
oral  contract  of  shipment  with- 
out assenting  to  conditions  held 
not  to  conclude  shipper.  Mer- 
chants' Dispatch  T.  Co.  e. 
Furthman  (111.).  145. 

Acceptance  of  bill  of  lading  as 
presumption  of  assent  to  con- 
tract therein.  Davis  e.  Central 
Vermont  R.  Co  (Vt.),  197. 


BILLS  OF  LADTNO—Om^nued. 

Bill  of  lading  is  symbol  of  owner* 

ship  of  goods  and  is  assignable 

though  not  negotiable.    Gates  e. 

Chicago,  B.  &  Q.  R  Co.  (Neb.). 

2m. 

Effect  of  statement  in  receipt  for 
goods  that  bill  of  lading  would 
be  given  thereafter.  Merchants* 
Dispatch  T.  Co.  e.  Furthman. 
(111.).  145. 

Effect  of  statute  subjecting  carrier 
to  liability  to  transferee  of  bill 
of  lading.  Negotiability.  Jas- 
per  Trust  Co.  v.  Kansas  City, 
M.  &  B.  R.  Co.  (Ala.),  163. 

Estoppel  of  carrier  to  deny  receipt 
and  possession  of  roods  as  shown 
by  bill  of  lading  m  hands  of  in- 
nocen  t  purchaser.  Jasper  Trust 
Co.  V.  Kansas  City,  M.  &  B.  Co. 
(Ala.).  158. 

Fraudulent  issue  of  bill  of  lading 
to  fictitious  person.  Duty  of 
transferee  to  make  inquiries. 
Liability  of  carrier.  Jasper  Trust 
Co.  9.  Kansas  City,  M.  &  B.  R 
Co.  (AJa.),  158. 

Liability  of  carrier  to  assignee 
of  bill  of  ladinff  where  delivery 
for  transportation  was  not  com- 
plete at  the  time  the  bill  was 
signed.  Missouri  Pac.  R.  Co.  v. 
McFadden  (U.  S.).  163. 

No  error  in  permitting  bills  to  be 
read  to  the  jury  where  they  have 
been  admitted  in  evidence.  In- 
structions. E.  O.  Stanard  Mill- 
ing Co.  e.  White  Line  Cent 
T.  Co.  (Mo.).  185. 

Transferee  of  bill  of  lading  who 
is  innocent  purchaser  may  hold 
carrier  i-esponslble  for  truth  of 
recitals,  Jasper  Trust  Co.  e. 
Kansas  City,  M.  &  B.  R.  Co. 
(Ala.).  153. 
BILLS  AND  NOTES. 

Nonpayment  of  note  given  bv 
street-railway  company  as  af- 
fecting its  right  to  recover  for 
breach  of  contract  with  propri- 
etor of  baseball  park.  Temple 
St.  C.  R.  Co.  e.  Hellman  (Cal.), 
627. 
BONDS. 

Bonds  endorsed  by  state ;  validity 
of  purchase  of  state  at  its  own 
sale.  Cunningham  e.  Macon  & 
B.  R.  Co.  (U.  8.),  661. 

Duty  of  holders  of  bonds  of  second 
series  to  protect  themselves  by 
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payment  of  prior  indebtedness. 
Cunningham  v,  Macon  &  B.  R. 
Co.  (U.  8.),  661. 

Endorsement  of  bonds  by  state 
having  first- mortgage  security ; 
no  ri^bt  to  vitiate  such  security. 
Cunningham  v.  Macon  A  B.  R. 
Co.  (U.  S),  661. 

Sufficiency  of  provision  in  railroad 
mortgage  giving  guarantor  of 
bonds  the  sauie  benefits  of  mort- 
gage as  boudholders  to  confer 
statutory  right  of  subrogation. 
Columbia  ¥,  &T,  Co.  v.  Ken- 
tucky Un.  R.  Co.  (C.  C.  A.), 
690. 
BRIDGES. 

Bridge  company  established  by 
concurrent  acts  of  two  states. 
Obligation  of  such  charter  con- 
tract. Covington  Bridge  Co.  v. 
Kentucky  (U.  8.),  1. 

Contract  for  bridge  tolls  held  not 
to  be  affected  by  termination  of 
lease.  Pittsburgh,  C.  <&  St.  L. 
R.  Co.  V.  Keokuk  &  H.  B.  Co. 
(U.  S.).  621. 

Beffulatian  of  Tolls  on  Interstate 
Bridge.    See  Interstate  Com 

MERGE. 

CABLE  ROADS. 

See  Street  Railways. 
CARRIERS. 

See  Bills  of  Lading. 

Carriage  by  Express  Compames 
See  Express  Companies. 

Interstate  Shipments.    See  Inter- 
state Commerce. 
Generally. 

Action  against  carrier .  amend- 
ment of  complaint  alleging 
negligence  as  carrier  to  conform 
to  proof  showing  negligence  as 
warehouseman.  St.  Louis  & 
S  P.  R  Co.  V,  Dodd  (Ark.), 
247. 

AuthoritT  of  railway  agent  to  re- 
ceipt for  goods  received ;  re- 
ceipt isitued  subsequent  to  trans- 
action as  evidence  against  com- 
pany. Hematite  Mining  Co.  v. 
Eattt  Tennessee,  V.  &  G.  R.  Co. 
(Ga-X  174. 

Burden  of  provine  negligence  of 
carrier  held  to  be  on  plaintiff. 
E.  O.  Stanard  Milling  Co.  v. 
White  Line  Cent.  T.  Co.  (Mo.), 
185. 

Carrier  is  insurer  against  loss 
^•-om    defective  or   inadequate 


CARRIERS. 
Oenerally  •—  Continued, 

instruments  of  carriage  and  in- 
competent servants.  WUlock  v. 
Pennsylvania  R.  Co.  (Pa.),  277. 

Contract  for  carriage  to  be  con- 
strued in  case  of  doubt  more 
strictly  against  carrier.  E.  O. 
Stanard  Milline  Co.  v.  White 
Line  Cent.  T.  Co.  (Mo).  185. 

Contract  of  carriage  controlled  by 
laws  of  state  wherein  it  is  made. 
Merchants' Dispatch  T.  Co.  e. 
Furthman  (111.),  145.  Hudson 
«.  Northern  Pac.  R.  Co.  (Iowa), 
829. 

Delivery  to  consignee  is  at  peril  of 
carrier  unless  he  surrenders  bill 
of  lading.  Oates  e.  Chicago, 
B.  &  Q.  H.  Co.  (Neb.),  218. 

Effect  of  negligence  of  shipper 
in  packing  goods  which  were 
negligentlv  transported  by  the 
carrier.  McCarty  e.  Louisville 
&N.  R.  Co.  (Ala.),  178. 

Exemption  of  carrier  from  liabil- 
it}'  because  of  fault  of  shipper  ; 
necessity  of  negativing  all  con- 
tributing fault  of  its  o^n.  Mc- 
Carty e.  Louisville  &  N.  R.  Co. 
(Ala.).  178. 

Fault  of  consignor  in  improperly 
loading  gowls  is  imputable  to- 
consignee.  McCarty  v.  Louis- 
ville &  N.  R.  Co.  (Ala.),  178. 

Goods  improperly  packed  or 
loaded;  right  of  Jury  to  presume 
that  carrier  was  also  uefligent 
in  transporting  coods.  McCarty 
V.  Louisville  £  N .  R.  < 


178. 


Co.  (Ala.), 


Improper  loading  of  goods  ap- 
parent to  carrier's  servants;  lia- 
bility where  carrier  was  also- 
guilty  of  uecligence  of  trans- 
porttiiion.  McCarty  v.  Louis- 
ville &  N.  R  Co.  (Ala.),  178. 

Insurance  company  which  has- 
paid  loss:  right  to  be  subrogated 
to  rights  of  insured  against  car- 
rier. Southard  v.  Minneapolis, 
St.  P.,  etc..  R  Co.  (Minn.).  282. 

Liability  for  loss  resulting  from 
negligence  of  shipper  co-operat- 
ing with  act  of  Gfod.  McCnrty 
V.  Louisville  &  N.  R.  Co.  (Ala  >. 
178. 

Liabilitv  of  carrier  to  consignor 
for  delivery  of  goods  to  tnird 
person  by  airection  of  consignee 
and  agent  of  consignor  with- 
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out  Burrender  of  bQl  of  lading. 
Gates  9.  Chicago,  B.  &  Q.  R.  Co. 
(Neb.).  218. 

Receivera  have  power  to  make 
contracts  for  carriage  of  goods 
beyond  limits  of  roiid.  luinsas 
Pac.  K.  Co.  V.  Buyles(Colo.).128. 

Right  of  action  arising  under  stat- 
ute for  refusal  of  carrier  to 
furnish  means  of  transportation 
held  to  be  assign  able.  Chicago, 
St.  L.  &  P.  ff.  Co.  V.  Wolcott 
(lud.),  185. 
Failure  to  Furnish  Oan. 

Ability  of  company  to  furnish 
cars  need  not  be  set  out  in  com- 
plaint.  Chicago.  St.  L.  <&  P.  R. 
Co.  V.  Wolcott  (Ind.),  185. 

Burden  of  proof  as  to  ability  of 
company  to  accommodate  ship- 
per when  he  was  alleged  to  have 
accommodated  others.  Chicago. 
St.  L.  &  P.  R.  Co.  V.  Wolcott 
(lud.),  135. 

Admissibility  of  evidence  as  to 
statements  made  by  ofdcers  and 
agents  of  company  to  shipper. 
Chicago.  SL  L.  &  P.  R.  Co.  «. 
Wolcott  (lud.),  185. 

Evidence  as  to  fluctuation  of 
market.  Chicago.  St.  L.  &  P. 
R  Co.  t>.  Wolcott  (Ind.).  185. 

Proof  of  damages.  Erroneous 
admission  of  evidence  as  to 
market  prices.  Harmless  error. 
Chicago.  St.  L.  &  P.  R.  Co.  «. 
Wolcott  (Ind.),  185. 

Requisites  of  right  of  action 
against  railroad  company.  'Ne- 
cessity of  tender  of  freight 
charges.  Chiciigo.  St.  L.  &  P. 
R.  Co.  V.  Wolcott  and.).  185. 

What   constitutes   discrimination 
against  shipper.    Company  fur- 
nishing cars  to  others  than  to 
Slnintiff.    Chicago,  St.  L.  &  P. 
i.  Co.  «.  Wolcott  (Ind.),  185. 
Iiimitation  of  liiability . 

See  also  Live  Stock,  infra. 

Carrier   cannot    divest    itself   of 
^  liability  where  loss  results  from 

its  fraud,  negligence,  or  misfeas- 
ance.    Union  Pac.   R.   Co.  v. 
:  Kiiiney(CoIo.).  302. 

Carrier  cannot  stipulate  for  protec- 
tion in  the  violation  of  its  con- 
tract in  disregard  of  public  pol- 
icy. Willock  V.  Pennsylvania 
R.  Co.  (Pa.).  t>77 


CARRIERS. 
Umitatioii  of  Uabllity— OmiintML 

C,  0.  D.  $hipmenU  by  eaepre^.  See 
Express  Coicfanibb. 

Conditions  on  behalf  of  receipt 
for  goods  limiting  carrier's  lia- 
bility held  not  to  bmd  consignor. 
Merchants'  Dispatch  T.  Oo,  «. 
Furthmaun  (111.).  145. 

Consideration  for  exemption; 
abatement  or  concession  of  rates 
not  presumed  as  such  considera- 
tion. Wehmann  v.  Minneapolis^ 
St.  P..  etc..  R.  Co.  (Minn.),  278. 

Consideration  for  ezempiion;  mere 
uudertakine  to  carry  is  not  suffi- 
cient. Weuman  v.  Minneapolis, 
St.  P.,  etc..  R  Co.  (Minn.),  273. 

Consideration  necessary  to  make 
valid  stipulation  exempting  car- 
rier from  common -law  liabilitv. 
Wehman  9.  Minneapolis.  St.  P., 
etc..  R.  Co  (Minn.),  273. 

Exemption  from  liability  for  loss 
by  lire  * 'while  at  depots.*'  Con- 
struction of  contract.  E.  O. 
Stanard  Milling  Co.  «.  White 
Line  Cent.  T.  Co.  (Mo.).  185. 

Presumption  from  unqualified  re- 
ceipts that  there  was  no  con- 
sideration for  stipulation  in  bill 
of  lading  limiting  carrier's  lia 
bility.  Southard  v.  Minneapolis, 
St.  P..  etc..  R.  Co.  (Miun.).  282. 

Limitation  of  company's  liability 
to  its  own  road.  Presumption 
as  to  law  of  other  states.  Palmer 
V.  Atchison.  T.  &  S.  F.  R.  Co. 
Co.  (Cal.).  235. 

Limitation  of  liability  against  neg- 
ligence is  void  at  common  law 
as  against  public  policy.  Atchi- 
son. T.  &  S.  F.  R.  Co.  V.  Lawler. 
(Neb.).  255. 

Nature  of  stipulations  relieving 
carrier  from  liability  because  of 
failure  to  disclose  character  of 
goods  shipped.  Willock  ».  Penn- 
svlvailia  R,  Co,  (Pa.).  277. 

Railroad  company  as  a  common 
carrier  cannot  by  specin)  con- 
tract relieve  itself  of  common- 
law  liability.  St.  Joseph  &  O. 
I.  R.  Co.  V.  Palmer  (Neb.). 
69. 

Reasonable  limitation  allowed  but 
contract  against  liability  for 
negligence  not  permitted.  Davis 
«.  Central  Vermont  R  Co.  (Vt.), 
197. 

Stipulation   against   liability   for 
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CARMEliS. 
Iiimitation  of  Iiiability—  Continued, 
loss  occasioned  by  negligence 
not  allowed.  E.  O.  Btanard 
Milling  Co.  v.  White  Line  Cent. 
T.  Co.  (Mo.).  185. 

Stipulation  exempting  from  lia- 
bility for  loss  by  lire  held  to  be 
reasonable.  Davis  v.  Central 
Vermont  R.  Co.  (Vt.),  197. 

Stipulation  relieving  carrier  from 
liability  for  delay  caused  by  its 
negligence  is  invalid  under  the 
common. law  rule.  Hudson  «. 
Northern  Pac.  R.  Co.  (Iowa), 829- 

Stipulation  requiring  insurance  for 
benefit  of  carrier  held  to  be  void. 
Willock  V,  Pennsylvania  R.  Co. 
(Pa.),  277. 
Freight  Charges. 

Action  to  recover  treble  damages 
for  unlawful  discrimination. 
Province  of  court  and  jury. 
Hoover  V.  Pennsylvania  R.  Co. 
(Pa.  St.),  106. 

Constitutional  prohibition  of  dis- 
crimination ;  agreement  not  to 
idlow  reduction  from  schedule 
rates  to  all  shippers  alike  is  void. 
Kansas  Pac.  R.  Co.  v.  Bayles 
(Colo.),  128. 

Contract  made  by  receiver  for  car- 
riage of  gooiis  at  less  than  sched- 
ule rates  not  binding  on  his 
successor.  Kansas  Pac.  R.  Co. 
©.Bayles  (Colo.),  128. 

Differences  in  freight  rates  on  coal 
to  manufacturers  and  to  mere 
dealers.  Presumption  of  court 
as  to  acquaintance  with  custom. 
Hoover  v,  Pennsylvania  R.  Co. 
(Pa.  St.),  106. 

Discrimination  in  favor  of  one 
shipper  as  against  another  illegal 
at  common  law.  Kansas  Pac. 
R.  Co.  V.  Bayles  (Colo.),  128. 

Equality  of  rates  prescribed  by 
statute  ;  meaning  of.  Hoover 
V,  Pennsylvania  K.  Co.  (Pa. St.), 
106. 

Fact  that  rebate  was  kept  secret 
does  not  make  it  necessarily  un- 
lawful. Hoover  «.  Pennsylvania 
R.  Co.  (Pa.  St.),  106. 

Obligation  of  receiver  to  pay  re- 
bates contracted  as  per  contract 
for  carria^  of  goods.  Liability 
of  railroad  company.  Kansas 
Pac.  R.  Co.  D,  Bayles  (Colo.), 
128. 

Order  of  court  not  necessary  to 


CARRIERS. 
Freight  Oharges — OonUntied. 

authorize  receiver  to  make  con- 
tracts respecting  freight  rates. 
Kansas  Pac.  R.  Co.  v.  Bayles 
(Colo.),  128. 

Overcharges,  liecovery  back  of 
excessive  charges  authorized  by 
statute.  Chicago,  St.  L.  &  P.R. 
Co.  V.  Wolcott,  (Ind.),  135. 

What  constitutes  compulsory 

payment  of  excessive  charges 
by  shipper.  Chicago,  St.  P.  & 
P.  R.  Co.v.  Wolcott  (Ind.),  185. 

Pennsylvania  Act  of  June  3, 1883, 
prohibiting  discrimination  not 
unconstitutional  as  special  leg- 
islation. Hoover  v.  Pennsyl- 
vania R.  Co.  (Pa.  St.).  106. 

Receiver's  successor  not  deemed 
to  have  ratified  contract  for 
freight  rates  made  by  his  pre- 
decessor. Kansas  Pac.  R.  Co. 
«.  Bayles  (Colo.),  128. 

Undue  discrimination.  Statute 
allowing  treble  damages  to  be 
recovered  by  injured  party  ; 
proof  of  actual  damages.  Hoover 
9.  Pennsylvania  R.  Co.  (Pa.  St.), 
106. 

and     preference  ;     railroad 

companies  have  no  right  to 
make.  Hoover  v.  Pennsylvania 
R.  Co.  (Pa.  St.),  106. 

Eftect  of  sale  of  coal  to  em- 
ployes by  manufacturing  com- 
pany enjoving  special  rate. 
Hoover  v.  Pennsylvania  R.  Co. 
(Pa.  St.).  106. 

construction  of  Pennsylvania 

Act  of  1883  prohibiting.  Hoover 
V.   Pennsylvania    R.   Co.     (Pa. 
St.).  106. 
Oonnecting  Lines. 

Carriers  establishing  through  nites; 
duty  of  in  receiving  and  trans- 
porting goods  shipped  over  the 
continuous  line.  Wehmann  «. 
Minneapolis.  St.  P.,  etc.,  R.  Co. 
(Minn.).  273. 

Delay  caused  by  snow  blockade 
upon  connecting  line;  nature 
and  measure  of  carrier's  liabil- 
ity. Palmer  v.  Atchison  T.  & 
8.  F.  R.  Co.  (Cal.),  285. 

Duty  of  connecting  carrier  to  in- 
spect condition  of  goods  In 
closed  cars.  McCarty  v.  Ijouis- 
ville  4&  N.  R.  Co.  (Ala.).  178. 

Estoppel  of  company  to  deny  lia- 
bility for  failure  to  receive  goeds 
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CARRIERS. 
OoimmMng  XJhm — QmHnued. 
for  carriage  beyond  Its  own  line. 
Chicago,  St  L.  &  P.  R.  Co.  «. 

Wolcott  (Ind.),  185. 

Liability  of  each  carrier  continues 
until  it  has  carried  goods  to  the 
end  of  its  line  and  delivered 
them  to  next  carrier.  Wehmann 
e.  Minneapolis,  St.  P.  etc.  R. 
Co.  (Minn.),  273. 

Limitation  of  company's  liability 
to  its  own  road.  Presumption 
as  to  law  of  other  stiites.  Pal- 
mer «.  Atchison.  T.  &  S.  F.  R. 
Co.  (Cal.),  285. 

Two  carriers  establishing  through 
rates  do  not  by  that  fact  become 
loint  carriers,  and  one  of  them 
is  not  liable  for  the  defaults  of 
the  other.  Wehmann  v.  Mhi- 
ueapolis,,  St.  P.,  etc.,  R.  Ck>. 
(Minn.).  278. 

Traffic  association  composed  of 
seyeral  carriers ;  construction 
of  bill  of  lading  issued  by. 
Limiting  liability  of  each  car- 
rier to  its  own  line.  Southard 
e.  Minneapolis,  St.  P. ,  etc. ,  R. 
Co.  (Minn.),  282. 

Traffic  association  forming 
through  line  ;  liability  of  one 
carrier  for  failure  of  connecting 
carrier  to  receive  the  soods 
shipped  under  through  bill  of 
lading.  Southard  e.  Minneapo- 
lis, St.  P.,  etc.,  R.  Co.  (Minn.), 
282. 
Damaffes. 

Evidence  of  damages  for  delay  in 
transportation;  prices  at  points 
other  than  at  place  of  destina- 
tion. Hudson  «.  Northern  Pac. 
R.  Co.  (Iowa).  829. 

Goods  destroyed  by  flre  while  in 
transit;  measure  of  damages  is 
market  value  at  destination. 
Atchison,  T.  &  S.  F.  R.  Co.  v, 
Lawler  (Neb.),  255. 
IMay. 

Complaint  in  action  for  f aUure  of 
carrier  to  transport  and  deliver 
goods  within  reasonable  time; 
sufficiency  of.  Palmer  e.  Atchi- 
son, T.  &  S.  F.  R.  Co.  (Cal.), 
285. 

Delay  caused  by  snow  blockade 
upon  connecting  line;  nature 
and  measure  of  carrier's  liability. 
Palmer  e.  Atchison,  T.  &  S.  F. 
R.  Co,  (Cal.).  235. 


CARRIERS. 
JMaj—OanUnMed. 

Duty  of  carrier  to  dellyer  eoods 
within  a  reasonable  time.  Gates 
e.  Chicago,  B.  &  Q.R.Co.  (Neb.). 
218. 

Inability  of  company  to  furnish 
cars  to  transport  goods  destroyed 
by  fire  while  in  warehouse ;  lia- 
bility of  carrier.  London  &.  L. 
F.  Ins.  Co.  e.  Rome,  W.  &  O.  R. 
Co.  (N.  Y.),  225. 

Measure  of  damages  for  delay  is 
difference  in  market  value  at 
destination.  Hudson  e.  North- 
em  Pac.  R.  Co.  (lowH),  829. 

Right  of  ahlpper  to  rescind  con- 
tract for  transportation  because 
of  delay.    Ft.  Worth  <&  D.  C.  R 
Co.  «.  Daggett  (Tex.).  822. 
ZdTe  Stock. 

Agreed  valuation  of  stock  in  con- 
tract for  transportation  ;  right 
of  carrier  to  limit  its  liabilitv  to 
a  fixed  sum.  Abrams  e.  Mil- 
waukee, L.  S.  &  W.  R.  Co. 
(Wis.),  818. 

Courts  will  take  ludicial  notice 
that  Texas  cattle  have  infectious 
disease.  Grimes  e.  Eddy  (Mo.), 
848. 

Defective  car.  Failure  of  shipper 
to  notice  defect  not  easily  recog- 
nized held  not  to  be  negligence. 
Union  Pacific  R.  Co.  «.  Raiuey 
(Colo.),  802. 

Injuries  to  animals  caused 

bv;  company  held  to  be  liable. 
Union  Pacific  R.  Co.  v.  Rainey 
(Colo.).  802. 

Delay  in  transporting  cattle  owinf 
to  their  not  being  properly  fed 
and  watered ;  measure  of  dam- 
ages. Ft.  Worth  &  D.  C.  R. 
Co.  «.  Daggett  (Tex.).  322. 

Effect  of  abandonment  of  stock  by 
person  in  charge  thereof  and 
his  becoming  afent  of  company, 
on  shipper*s  duty  to  feed  and 
water.  Ft.  Worth  &  D.  C.  R. 
Co.  V.  Dagget  (Tex.),  822. 

Effect  of  special  contract  whereby 
shipper  was  to  feed  and  water 
slock ;  negligence  of  carrier  in 
failing  to  furnish  facilities.  Ft. 
Worth  &  D.  C.  R.  Co.  e.  Dag- 
get  (Tex.),  822. 

Evidence  held  sufficient  to  justify 
finding  that  shrinkage  in  weight 
occurred  and  thnt  stock  was  not 
transported   within    reasonable 
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ZiiTe  Btock^ConUnusd, 

time.   HudsoD  «.  Northern  Pac. 
R.  Co.  (Iowa).  829. 
failure  of  person  in  charge  to  feed 
and  water  stock  when  facilities 
are  offered  by  carrier  is  negli- 

fence  chargeable  to  the  owner, 
t.  Worth  &  D.  C.  R.  Co.  •. 
Dagget  (Tex.).  822. 

■Federal  statute  requiring  carriers 
to  unload  live  stock  for  rest, 
food,  and  water;  when  carrier  is 
excused  from  compliance.  New- 
port News  &  M.  v.  Co.  v.  United 
States  (C.  C.  A.),  SCH). 

Liability  of  railroad  company  for 
allowmg  Texas  cattle  to  escape 
from  wrecked  train  and  infect 
other  cattle  with  fever.  Grimes 
V.  Eddy  (Mo.),  848. 

Stipulation  as  to  presentation  of 
claim  before  removal  of  stock ; 
waiver  by  company.  Effect  of 
filing  claim  after  expiration  of 
time  limited.  Hudson  v.  North- 
em  Pac.  R.  Co.  (Iowa),  829. 

Stipulation  as  to  presentation  for 
claim  for  damages  before  re- 
moval of  stock;  waiver  by  car* 
rier;  province  of  jury.  Hudson 
V.  Northern  Pac.  R.  Co.  (Iowa), 
829. 

Measure  of  damages  for  delay  is 
diffei'ence  in  market  value  of 
stock  at  destination.  Judson  v. 
Northern  Pac.  R.  Co.  (Iowa),  829. 

Negligence  of  company  in  unload- 
ing cattle  two  hours  after  they 
have  been  placed  on  train  held 
not  to  give  shipper  right  to 
rescind  special  contract  for 
transportation.  Ft.  Worth  & 
D.  C.  R.  Co.  V,  Dagget  (Tex.), 
822. 

Province  of  jury  as  to  negligence 
of  railroad  employ^  in  allow- 
ing escape  of  Texas  cattle  from 
wreck.  Grimes  v.  Eddy  (Mo.), 
848. 

Railroad  carrying  live  stock  is  a 
common  carrier,  subject  to  same 
duties  as  carrier  of  goods. 
Union  Pacific  R.  Co.  v,  Hainey 
(Colo.),  802. 

Refusal  of  servants  to  allow  stock 
to  be  fed  and  watered ;  carrier 
cannot  exempt  itself  from  lia- 
bility for.  Abrams  v.  Milwau- 
kee, L.  8.  &  W.  R.  Co.  (Wis.). 
818. 


CARRIERS. 
ZiTo  Stock — Oontinued, 

Relief  of  person  in  charge  of  stock 
from  duty  to  feed  and  water  by 
improper  contract  on  part  of 
carrier.  Ft.  Worth  &  D.  C.  R. 
Co.  «.  Dagget  (Wis.),  822. 

Statute  prohibiting  transportation 
of  cattle  affected  with  Texas 
fever;  what  cattle  are  compre- 
hended by  the  statute.  Grimes 
9.  Eddy  (Mo.),  848. 

Texas  cattle;  validity  of  statute 
prohibiting  transportation  of, 
into,  or  through  state;  interfer- 
ence with  interstate  commerce. 
Grimes  t.  Eddy  (Mo.).  848. 
Termination  of   Liability— -Ware- 

honsomen. 

Carrier's  liability  terminates  on 
unloading  of  eoods  and  placing 
them  in  warehouse.  Gregg,  o. 
Illinois  Cent.  R.  Co.  (111.),  208. 

Carrier  not  bound  to  keep  grain  in 
cars  on  its  truck  for  unreason- 
able time.  Gregg  «.  Illinois 
Cent.  R.  Co.  (111.),  208. 

Destruction  of  goods  while  in 
warehouse,  set  fire  to  by  com- 
pany's eniploy^.  Collins  «. 
Alabama  (ireat  Southern  R. 
Co.  (Ala.).  229. 

Failure  of  carrier  to  ^Ive  shipper 
notice  of  neglect  of  warehouse- 
man to  receive  and  take  care  of 
grain.  Gregg  «.  Illinois  Cent. 
R.  Co.  (111.),  208. 

Goods  destroyed  by  fire  while  in 
warehouse;  evidence  of  alleged 
negligence  of  storing  property 
in  Improper  place.  E.  O.  Stan- 
ard  Milling  Co.  «.  White  Line 
Cent.  T.  Co.  (Mo.),  186.    . 

Goods  in  warehouse  destroyed  by 
explosion  of  powder;  negligence 
of  company  in  placing  powder 
in  warehouse.  Collins  «.  Ala- 
bama Great  Southern  R.  Co. 
(Ala.),  229. 

Goods  stolen  from  cars  at  destina- 
tion; company's  liability  as  car- 
rier held  not  to  have  been  ter- 
minated. Eirkv.Chicago.  St.  P., 
etc.,  R.  Co.  (Minn.),  208. 

Goods  stored  at  destination;  car- 
rier liable  as  warehouseman. 
Risk.  £.  O.  Stanard  Milling 
Co. «.  White  Line  Cent.  T.  Co. 
(Mo.).  185. 

Holding  of  warehouseman  where 
GTrain  was  stored  held  to  have 
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Termination    of   Liability — ^Ware- 

houaemen —  Coniin  ued. 
beeu  both  for  the  owueraad  for 
the   CHrrier.    Gregg  v,   Illinois 
Cent.  R.  Co.  (111.).  208. 

Liability  as  warehousemun.  Stor- 
ing cotton  near  track  which 
ctiught  lire  and  which  was  com- 
municated to  warehouse;  evi- 
dence held  to  show  negligence. 
St.  Louis  tfc  S.  F.  R.  Co.  V.  Dodd 
(Ark.),  247. 

Liability  of  carrier  for  storing 
grain  in  unsafe  warehouse:  dam- 
ages by  extraordinary  flood. 
Gregg  r.  Illinois  Cent.  R.  Co. 
(111.),  208. 

Loss  by  Are  of  min  stored  in  ele- 
vator. Liability  of  carrier  in 
not  forwarding  grain  promptly; 

Eroxiniate  and  remote  cause. 
Tavist.  Central  Vermont  R.  Co. 
(Vt.),  197. 

Nature  of  carrier's  liability  as  to 
goods  carried  to  their  destination 
and  after  notice  to  the  consignee 
of  their  arrival;  duty  as  ware- 
houseman. Collins  V.  Alabama 
Great  Southern  R.  Co.  (Ala.), 
229. 

Negligence  as  warehouseman;  fail- 
ure to  keep  watchman  in  ware- 
house; instruction  as  to  matter 
not  in  evidence.  St.  Louis  & 
S.  F.  R.  Co.  V.  Dodd  (Ark.), 
247. 

Notice  of  arrival  of  goods.  Direc- 
tions in  bill  of  ladmg  that  notice 
be  given  to  certain  person  bther 
than  consignee.  Collins  v.  Ala- 
bama Great  Southern  R.  Co. 
(Ala.),  229. 

Notice  to  consignee  of  arrival  of 
goods,  as  required  by  statute ; 
sufliciency  of.  Collins  v.  Ala- 
bama Great  Southern  R.  Co. 
(Ala.).  229. 

Storage  of  grain  by  company  deliv- 
ering the  same  to  shippers' 
brokers,  who  also  acted  as  ware- 
housemen. Relation  and  liabil- 
ity of  the  parties,  Gregg  v. 
Illinois  Cent.  R.  Co.  (111.),  208. 

Termuaation  of  carrier's  liability; 
necessity  that  goods  be  removed 
from  cars  and  placed  in  freight- 
house.  Kirk  V.  Chicago,  St.  P., 
etc.R.  Co.  (Minn.),  208. 

Termination  of  carrier's  liability 
where  he  is  not  expected  to  un- 


CARRIERS. 
Termination    of   Ziiabilitj — War»> 

hoosemen —  Continued. 
loud  goods,  such  as  grain,  cool, 
lumber,  etc.     Gregg  v.  Illinois 
Ont.  R.  Co.  (111.),  208. 

Termination  of  contract  of  car- 
riage where  consignee  fails  to 
designate  place  of  delivery. 
Gregg  V.  Illinois  Cent.  R.  Co. 
(Ill ).  208. 

Test  of  gross  negligence  of  carrier 
as  warehouseman.  E.  O.  Stan- 
ard  Milling  Co.  v.  White  Line 
Cent.  T.  Co.  (Mo.),  185. 

Test  to  determine  whether  carrier's 
liability  has  terminated.  Nature 
of  liability  after  termination  of 
carriage.  Gregg  v.  Illinois  Cent. 
R.  Co.  (111.),  208. 
Regulation  of  Rates. 

Commissioners'  schedule;  suffl* 
ciency  of  proof  of  authenticity 
of,  under  Illinois  act.  Chicago, 
B.  &  Q.  R.  Co.  «.  Jones  (Ili.X 
78. 

Portions  of  act  invalid  as  interfere 
ence  with  interstate  commerce  • 
portion  prohibiting  exaction  of 
unreasonable  rates  separable  and 
valid.  Chicago.  B.  &  Q.  R. 
Co.  V.  Jones  (111.),  7b. 

Prohibiting  exaction  of  more  than 
reasonable  charge  hela  not  to  be 
void  for  uncertainty.  Chicago, 
B.  &  Q.  R  Co.  V.  Jones  (111.), 
78. 

Right  to  trial  by  jury.  Provision  of 
statute  making  commissioners' 
schedule  prima-faeie  evidence 
of  reasonableness  held  not  to  be 
unconstitutional.  Chicago,  B. 
&  Q.  R.  Co.  V,  Jones  (111.), 
78. 

Statute  authorizing  commissioners 
to  fix  schedule  not  an  impair- 
ment of  the  obligation  of  the 
charter  contract  Chicago,  B. 
&  Q,  R.  Co.  V.  Jones  (111.),  78. 

Statute  authorizing  commissioners 
to  fix  schedule  not  imconstitu- 
tional  as  delegation  of  legislative 
power.  Chicago,  B.  &  Q.  R. 
Co.  «.  Jones  (111.),  78. 

Sufficiency  of  proof  of  publication 
of  schedule;  effect  of  commis- 
sioners' certificate.  Chicago, 
B.  &  Q.  R.  O).  V.  Jones  (lU.), 
78. 
C.  O.  D. 

See  Express  Comfanibs. 


VOL.  61] 


INDEX. 


737 


CHARGES. 

Freight  charges  and  discriminaUon. 

See  Carriers. 
Regulation  of  charges.    See  Cab- 

RI£RS. 

Begulation  of  tolls  on  interstate 
bridge.    See  Interstate  Com- 

CHARTER. 

Ameudment  of  charter  of  cor- 
poration by  legiblative  enact- 
ment ;  company  subject  to  pro- 
visions of  statute  allowing 
amendments.  McCandless  v. 
Richmond  &  D.  K.  Co.  (8. 
Car.),  524. 

Concurrent  acts  of  two  states  es 
tablishing  company  for  erection 
of  bridge  connecting  two  states. 
Obligation  of  charter  contract. 
Covington  Bridge  Co.  v,  Ken- 
tucky (U.  S.),l. 

Forfeiture.  Continuation  of  cor- 
porate existence  to  subserve 
public  interests ;  street  railway 
and  bridge  company.  State  «. 
Omaha  &  C.  R.,  etc.,  R.  Co. 
(Iowa),  639. 

Discretion  of  court  to  refuse 

Judgment  of  ouster  where  in- 
terests of  public  do  not  require 
it  State  V,  Omaha  &  C.  B., 
etc.,  R.  Co.  (Iowa),  689. 

Lease  of  corporate  property 

to  save  question  as  to  validity  of 
act  oc  congress;  intent  to  de- 
fraud public.  State  «.  Omaha 
&  C.  B.  R.  Co.  (Iowa),  689. 

Wilful  acts  of  neglect  work- 
ins  or  threatening  injury  to 
giiblic  as  ground  for  forfeiture, 
tate  «.  Omaha  &  C.  B.  R.  Co. 
(Iowa),  689. 

Powers  possessed  by  corporation 
are  those  given  by  its  charter, 
either  expressly  or  by  implica- 
tion. McCandless  v.  Richmond 
&  D.  R.  Co.  (S.  Car.),  534. 

Road-bed  and  superstructure  of 
railroad  in  possession  of  suc- 
cessors to  original  company 
charged  with  burden  of  charter 
obligations,  and  cannot  be  di- 
verted from  original  purpose  of 
incorporation.  State  exrel.  Nay- 
lor  c.  Dodge  City.  M.  &  T.  K. 
Co.  (Kan. ),  631. 
CITIZENSHIP. 

See  Ukited  States  Courts. 
CONFLICT  OF  LAWS. 

Contract  of  carriage  controlled  by 
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CONFLICT  OF  LAWS— Continued, 
laws  of  state  wherein  it  is  made. 
Merchants'  Dispatch  T.  Co.  v. 
Furthmann  (111.),  145. 
CONNECTING  LINES. 

See  also  Carriers. 

Construction  of  charter  of  North- 
ern Pacilic  iiailroad  requiring 
it  to  permit  other  railroads 
to  form  running  connections 
on  equitable  terms.  Oregon 
Short  Line  &  U.  N.  R.  Co.  «. 
Northern  Pac.  R.  Co.  (C.  C.  A.), 
62. 

Discrimination  ogaiTist  connecting 
lines.     See  Interstate  Com- 

MERGE 

CONSTITUTIONAL  LAW. 

Begulation  of  rates.  See  Carriers. 

Regulation  of  interstate  commerce. 
See  Interstate  Commerce. 

Obligation  of  charter  contracts.  See 
Charters. 

Attorney's  fee  in  action  to  recover 
damaj^es  for  stock  killed;  con- 
stitutionality of  statute  allowing. 
Gulf,  C.  &  S.  F.  R.  Co.  V.  Ellis 
(Tex. ).  857. 

Constitutionality  of  statute  im- 
posing on  railroads  absolute  lia- 
bility for  damages  caused  by 
escape  of  fire  from  locomotives* 
Mathews  v.  St.  Louis  &  S.  F.  R. 
Co.  (Mo.),  482.  Campbell  v. 
Missouri  Pac.  R.  Co.  (Mo),  462. 
McCandless  v,  Richmond  &  D. 
R.  Co.  (S.  Car.),  524. 

Statute  requiring  street-railway 
employes  to  lie  protected 
against  exposure  to  the  weather; 
validity  of.  State  v.  Hoskina 
(Minn.),  671. 
CONTEMPT. 

In  matters  of  contempt  due  proc* 
ess  of  law  does  not  require  a 
lury.  Interstate  Commerce 
Commission  v,  Brimson  (U.  S.  \ 
19. 
CONTRACTS. 

Agreement  between  street-railway 
company  and  proprietor  of  base- 
ball grounds ;  action  for  breach. 
Measure  of  recovery.  Temple 
St.  C.  R.  Co.  V.  Helfman  (Cal.), 
627. 

Contract  between  railroad  com- 
panies as  to  agreement  with 
bridge  companv  making  the 
contract  by  reference  thereto 
part  of  a  lease ;  effect  of  termi- 
nation of    lease   by   eviction. 
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COKTRACTS— C^ftniMcf. 

Pittoburgb,  C.  &  St.  L.  R.  Co.  •. 
Keokuk%H.  B.  Co.  (U.  6.),  621. 
Noupttjment  of  note  given  by 
streel-Failway  compauy  as  af- 
fecting its  light  to  recover  for 
breacli  of  cou tract  with  proprie- 
tor of  baseball  park.  Temple 
St.  C.  R.  Co.  V,  Hellman  (Cal.). 
627. 

CONTRIBUTORY  NEGLIGENCE. 
See  Animals;  Fires. 

CORPORATION. 

Corporation  defined  as  an  artificial 
being  existing  only  in  contem- 

glation  of  law.    McCandless  o. 
lichmond  <&  D.  R.  Co.  (S.Car.). 
524. 

Domicile  and  principal  ofiSce  of 
railroad  company  held  to  be  in 
state  where  stockholders  held 
meetings  and  where  principal 
ofiicials  were  located.  Inter- 
state Commerce  Commission  v. 
Texas  Pac.  R.  Co.  (C.  C.  A.),  48. 

Powers  possessed  by  corporation 
are  those  given  by  its  charter, 
either  expressly  or  by  implica- 
tion. McCandless  «.  Richmond 
A  D.  R.  Co.  (S.  Car.),  524. 
COUNT  r  SEATS. 

Bequinng  train  to  stop  at  county 
*eat9.    See  Statioks. 
CROSSINGS. 

Contributory  negligence  of  per- 
son driving  stock  along  high- 
way in  not  stopping  and  riding 
ahead  to  the  track  to  ascertain 
whether  train  was  cominff. 
Bates  V.  Fremont,  £.  A  M.  Y. 
R.  Co.  (8.  Dak.),  892. 
DEATH. 

Statutory  abatement  of  action  for 
personal  injuries  bv  death  of 
original  plaintiff ;  abatement  of 
writ  of  error.  Gerling  «.  Balti- 
more &  O.  R.  Co.  (U.  S.),  590. 
DECREE. 

Decree  determining  right  of  com- 
plainant to  account  and  settline 
the  principles  of  account  held 
to  be  an  interlocutory  decree. 
Pittsburgh,  C.  &  St.  L.  R.  Co. 
«.  Baltimore  &  O.  R.  Co.  (C  C. 
A.),  574. 
DEPOSITION. 

Refusal  of  court  to  suppress  irrel- 
evant evidence  in  deposition 
not  reversible  error.  Chicago, 
St.  L.  &  P.  R.  Co.  «.  Wolcott 
(Ind.).  185. 


DEPOTS. 

See  STATimrs. 
DISCRIMINATION. 

Dueriminaiion  under  the  Interttate 
Commerce  Act,  See  Iittbbstatb 
Commerce. 
Freight  ehargee  and  dueriminaUoiL. 

Ske  CaK]U£B8. 

DOMICILE. 

DomicUe  ef  railroad  eompanff.  See 

CORPORATIOKB. 

ELECTJilC  RAILWAYS. 

See  Street  Kail  ways. 
ESTOPPEL. 

Bitoppel  of  carrier  bv  biU  ef  lad- 
ing.   iSee  Bnx  of  Ladihg. 
EVIDENCE. 

Evidence  in  actiom  against  car- 
riert.    See  Carriers. 

Evidence  in  actions  for  fires  caused 
by  raUroade.    See  Fires. 

Ba^ert  witnesses.  See  Witnesses. 

Action  against  carrier  for  refusal 
to  furnish  cars ;  admissibility  of 
secondary  evidence  of  contents 
of  shipper's  books.  Chicago, 
St.  L.  &  P.  R  Co.  V.  Wolcott 
(Ind.).  185. 

Admissibility  in  evidence  of  hi- 
formation  furnished  by  railway 
a^ent  as  to  past  transactions. 
Hematite  Minine  Co.  «.  East 
Tennessee,  V.  &  G.R.  Co.  (Ga.), 
174 

Competency  of  witness  to  testify 
from  memoranda.  Hematite 
Mining  Co.  «.  East  Tennessee, 
V.  &  5.  R  Co.  (Ga.),  174. 

Courts  will  take  judicial  notice 
that  Texas  cattle  have  infectious 
disease.  Grimes  v.  Eddy  (Mo.), 
848. 

Waiver  of  objection  to  testimony 
of   witness    by   statement    of 
counsel.    Chicago.  St.  L.  &  P. 
R  Co.  V.  Wolcott  (Ind.),  185. 
EXPRESS  COMPANIES. 

Liability  of  company  for  destruc- 
tion by  mob  of  goods  sent  C.  O. 
D.,  and  in  its  warehouse.  Pa- 
cific Express  Co.  v.  Wallace 
(Ark.),  170. 

Liability  of  express  company  for 
moneys  fraudulently  procured 
to  be  carried  and  thereafter  em- 
bezzled by  its  agent.  Jasper 
Trust  Co.  V.  Kansas  City,  M.  & 
B.  R.  Co.  (Ala.).  158. 

Limitation  of  liability  for  goods 
shipped  C.  O.  D.  to  that  of 
warehouseman  while  property 
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is  in  possession  for  purpose  of 
rnakiug  collection.  Pacific  Ex- 
press Co.  r.  Wullucu  (Ark.). 
170. 

Shipper  desiring  to  send  goods 
C.  O.  D.;  effect  of  taking  and 
retaining  receipt  for  goods  in 
ordinary  form.  Smiih  v.  South- 
ern Express  Co.  (Ala.),  168. 

What  constitutes  an  acceptance  of 
goods  for  carriage  C.  O.  D.; 
effect  of  failure  of  carrier  to 
comply  with  written  request  of 
consignor.  Smith  v.  Southern 
Express  Co.  (AU.),  168. 
FENCES. 

See  Animals. 

Action  against  the  company  for 
killing  stock  ;  sufficiency  in  dec- 
laration to  showr  that  dam- 
age was  caused  by  violation  of 
fence  law.  Jacksonville,  T.  & 
K  W.  R.  Co. «.  Harris  (Fla.). 
879. 

Gap  in  railroad  feuce.  Charge- 
ability  of  company  with  acts  of 
person  supplying  wood  to  it  and 
leaving  fence  open.  Jackson- 
ville, T.  «&  K.  W.  R.  Co.  V. 
Hanis(Pla.),  879. 

Open  bars  or  gates  at  crossings 
without  fault  or  negligence  of 
company  ;  liability  of  company 
for  stock  killed.  Jacksonville, 
T.  &  K  W.  R.  Co.  V.  Harris 
(Fla.).  879. 

Statute  requiring  companies  to 
feuce  agamst  animals  running  at 
large  does  not  apply  to  horses 
harnessed  to  wagon.  Cohoon  «. 
Chicago,  B.  &  Q.  R.  Co.  (Iowa), 
864. 
FIRES. 

Goods  in  possession  of  carrier  do- 
siroyed  by  fire.    See  Carribbb. 

Action  for  negligently  allowing 
fire  to  spread  from  Hgbt  of  wav; 
admission  of  acts  of  servants  in 
answer;  necessity  of  proof.  Mat- 
loon  V.  Fremont,  E.  &  M.  V.  R. 
Co.  (S.  Dak.),  468. 

Burden  of  proving  negligence, 
where  fire  spreads  from  right  of 
way,  is  upon  plaintiff.  Mattoon 
V.  Fremont,  K.  &  M.  V.  R.  Co. 
(S.  Dak. ),  468. 

Constitutionality  of  statute  impos- 
ing absolute  liability  for  fire. 
Campbell  v  Missouri  Pac.  R. 
Co.  (Mo.),  462.    McCandless  o. 


FIRES— a>»fontt«2. 

Richmond  <&  D.  R.  Co.  (S.  Car.), 
5^;  Matthews  «.  St.  Louis  & 
S.  F.  R.  Co.  (Mo.)  482. 

Contributory  negligence  as  a  de- 
fense where  siaiute  makes  com- 
pany absolutely  liable  for  fires. 
Mathews  v,  Su  Louis  &  S.  F. 
R.  Co.  (Mo.),  482. 

Contributory  negligence  of  owner 
of  destroved  property  allowing 
dry  weeds  to  remain  ou  land  ad- 
Joming  right  of  way.  Mathews 
«.  St.  Louis  4&  S.  F.  R.  Co. 
(Mo.),  482. 

Damages.  Abatement  of  recovery 
to  extent  of  insurance  money  re- 
ceived by  owuer  of  property. 
Mathews  «.  St.  Louis  &  S.  F. 
R.  Co.  (Mo.),  482. 

Effect  of  allowance  of  claim 

of  property  owuer  in  proceed- 
ings to  condemn  right  of  way 
for  damages  from  fire.  Mathews 
«.  St.  Louis  <&  S.  F.  R.  Co. 
(Mo.),  432. 

Description  of  property  de- 
stroyed ;  sufiiciency  of,  to  au- 
thorize recovery.  Hoskinson  v. 
Central  Vermont  R  Co.  (Vt.), 
478. 

Evidence.  Admissibility  of  proof 
of  other  fires  set  by  engines  of 
company  at  other  poinls  on  its 
line.  Campbell  o.  Missouri  Pac. 
R.  Co.  (Mo.).  462. 

as  to  general  bebavior  of  de- 
fendant's engines  in  throwing 
fire.  Hoskinson  v.  Central  Ver- 
mont R.  Co.  (Vt).  478. 

Proof  of  former  lires  set  by 

S{)arks  at  place  of  iniury.  Hos- 
kinson o.  Central  Vermont  R. 
Co.  (Vt.).  478. 

Explosion  of  powder  mill  owin^  to 
fire  escaping  from  locomotive. 
Sufficiency  of  evidence  to  charge 
railroad  with  liability.  Babcock 
t>.  Fitchburg  R.  Co.  (N.  Y.), 
495. 

Fire  spreading  from  rieht  of  way; 
person  complaining  thereof  must 
affirmatively  prove  negligence. 
Matoonv.  Fremont,  E.  &  M.  V. 
R.  Co.  (S.  Dak.),  468. 

Joint  and  several  liability  caused 
by  fires  separately  started  min- 
gling and  concurrently  destrov- 
mg  property.  McClellan  «.  Bt. 
Paul,  M.  &  M.  R.  Co.  (Mhrn,). 
509. 
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Negligence  of  company  in  method 
adopted  to  prevent  escape  of  lire 
from  engines;  sufficiency  of  evi- 
dence to  establish.  Babcock  v, 
Fitchbiir^  R.  Co.  (N.  Y.),  495. 

Statute  giving  railroad  insurable 
interest  in  property ;  effect  of 
fact  that  property  destroyed  was 
not  of  au  insurable  nature. 
Mathews  v.  St.  Louis  &  S.  F.  H. 
Co.  (Mo.).  4^3. 

Statute  imposing  liability  for  fire 
held  not  to  l^  an  interference 
with  interstate  commerce  as  ap- 

Slied    to    defendant   company. 
[cCandless  v.  Richmond  &  D. 
R.  Co.  (8.  Car.).  524. 

Statutoi-y  liability;  action  to  en- 
force ;  effect  of  charging  negli- 
gence in  petition.  CampbeUv. 
Slissouri  Pac.  R  Co.  (Mo.),  462. 

Liability  of  company  where 

property  destroyed  is  not  insur- 
able. Campbell  v,  Missouri  Pac. 
R.  Co.  (Mo.),  462. 

Sufficiency  of  evidence  to  prove 
setting  of  fire  which  caused 
damages.  McCieilau  v.  St.  Paul, 
M.  &  M.  R.  Co.  (Minn.)  509. 

Sufficiency  of  proof  of  articles  lost 
in  tire ;  schedule  made  by  wit- 
ness with  assistance  of  another 
person.  Hoskinsou  v.  Central 
Vermont  R.  Co.  (Vt),  478. 

Sufficiency  of  proof  of  title  to  land 
to  support  action.  Burning  of 
hay.  McClellan  «.  St.  Paul, 
M.  &  M.  R.  Co.  (Minn.),  509. 

Wooden  building  near  railroad 
track ;  assumption  of  risk 
by  property  owner  in  erecting. 
Briant  v.  Detroit,  L.  &  N.  fi. 
Co.  (Mich.).  516. 

duty   of    owner    to    guai-d 

against  tire.  Briant  v.  Detroit, 
L.  &  N.  R.  Co,  (Mich.).  516. 

what  constitutes  contributory 

negligence  of  owner.  Contrib- 
utorv  negligence  of  owner  in 
leaving  town  and  not  notifying 
company  or  taking  measures 
to  protect  his  properly.  Briant 
V,  Detroit,  L.  &  N.  R.  Co. 
(Mich.),  516. 

erection  of,  not  ne^li^uce. 

Briant  v.  Detroit,  L.  &  K.  R. 
Co.  (Mich.),  516. 
FORECLOSURE. 

Sec    MouTGAOES ;   Rboroaniza- 

TION. 


FOREIGN  CORPORATIONS. 

Failure  of  foreign  corporation  to 
conform  to  statutory  require- 
ments as  to  doing  business  ;  al- 
lowing opportunity  to  qualify. 
Slate  V.  Omaha  &  C.  B.  R.  Co. 
(Iowa),  639. 

FORFEITURE. 

See  Charter. 
FRAUD. 

Fraudulent  hUU  qf  lading.  See 
Bills  of  Lading. 

Jurisdiction  of  state  court  to  re- 
view judgment  of  federal  court 
as  fiiiuduleut.  Stevens  v.  Cen- 
tral Nat.  Bank  (N.  Y.).  652. 

HACKMEN. 

Regulation  of,  at  stations.  See 
Btatioks. 

INSTRUCTIONS. 

Improper  instructions  are  harm- 
less when  they  do  not  influence 
verdict.  Chicago.  St.  L.  &  P. 
R.  Co.  V,  Woloott  (Ind.),  136. 

Refusal  to  give  instructions  suffi- 
ciently covered  byother  charges, 
not  error.  Atchison.  T.  &  S. 
F.  R.  Co.  V.  Lawler  (Neb.),  255. 

INTERSTATE  COMMERCE. 

See  Interstate  Comscerck  Act. 

Bridge  across  river  between  two 
states.  Power  of  one  state  to 
regulate  tolls  on  such  bridge. 
Covington  Bridge  Co.  v.  Ken- 
tucky (U.  8.),  1. 

Const inictioii  of  charter  of  North- 
ern Pacific  Railroad  requiring 
it  to  permit  other  railroads  to 
make  running  connections. 
Oregon  Short  Line  &  U.  N.  R. 
Co.  «.  Northern  Pac.  R.  Co. 
(C.  C.  A  ),  63. 

Statute  imposing  i lability  for  fire 
held  not  to  1^  un  interference 
with  interstate  commerce  as 
applied  to  defendant  company. 
McCandless  v.  Richmond  &  D. 
R.  Co.  (S.  Car.)  524. 

Statute  requiring  passenger  trains 
to  stop  at  county  seats  not  an 
interference  with  interstate 
commerce.  Illinois  Cent.  R. 
Co.  V.  People  (111.),  539. 

Texas  cjittle:  validity  of  statute 
prohibiting  transportation  of, 
into  or  through  state;  inierfer- 
ence  with  interstate  commerce. 
Grimes  c.  Eddy  (Mo.).  843. 
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INTERSTATE  COMMERCE  ACT. 

CoDstitutionality  of  section  12  of 
the  Interstate  Commerce  Act  au- 
tliorlziog  circuit  courts  to  use 
their  process  iu  aid  of  inquiries 
before  commission.  Interstate 
Commerce  Commission  t.  Brim- 
son  (U.  S.),  ly. 

Discrimination  against  connect- 
ing line.  Failure  of  one  com- 
pany to  honor  passage -tickets 
of  another.  Oregoii  Shore  Line 
&  U.  N.  R.  Co.  t».  Nonhern 
Pac.  R.  Co.  (C.  C.  A.),  62. 

Discrimination  against  connecting 
line.  Refusal  of  one  company 
to  transport  goods  over  its  own 
line  in  the  cars  of  another  com- 
pany when  its  own  cars  are  not 
in  use.  Oregon  Short  Line  & 
U.  N.  R.  Co.  «.  Northern  Pac. 
R.  Co.  (C.  C.  A.)  62. 

Discrimination  in  charges  for 
carrying  domestic  goods  in 
favor  of  imported  goods  of 
same  kind  unlawful  under  the 
Interstate  Commerce  Act.  In- 
terstate Commerce  Commission 
«.  Texas  Pac.  R.  Co.  (C.  C.  A.), 
48. 

Disobedience  by  more  than  one 
company  of  an  order  of  com- 
mission; power  to  enforce  such 
order  against  one  company 
within  the  jurisdiction.  Inter- 
state Commerce  Commission  «. 
Texas  Pac.  R.  Co.  (C.  C.  A.). 
48. 

Dissimilar  condition  which  is  re- 
mote does  not  justify  any  dis- 
similar rate  which  carrier  may 
choose  to  make.  Interstate  Com- 
merce Commission  «.  Texas  Pac. 
R.  Co.  (C.  C),  48. 

Dissimilar  conditions  created. by 
ocean  competition  will  not  jus- 
tify discrimination  in  favor  of 
imported  goods.  Interstate  Com- 
merce Commission  v.  Texas  Pac. 
R.  Co.  (C.  C.  A.),  48. 

State  courts  have  not  lost  jurisdic- 
tion of  actions  against  carriers 
becaiisij  of  interstate  shipments. 
St.  Joseph  &  G.  I.   R.  Co.  vJ 
Palmer  (Neb.).  69. 

fiection  12  of  the  Interstate  Com- 
merce Act  Is  not  unconstitu- 
tional as  a  violation  or  a  depri- 
vation of  right  of  trial  by  jur^. 
Interstate  Commerce  Commis- 
sion V,  Brimson  (TJ.  S.).  19. 


JUDGMENTS. 

See  Decrees. 

Laches  of  complainants  in  suit  to 
enjoin  enforcement  of  decree  in 
federal  court.  Stevens «.  Cen- 
tral Nat.  Bank  (N.  Y.).  652. 

Jurisdiction  of  state  court  to  re- 
view judgmeut  of  federal  court 
as  fraudulent.  Stevens  v.  Cen- 
li-al  Nat.  Bank  (N.  Y.),  652. 

Power  of  state  court  to  enjoin 
sale  under  judgments  fraud- 
ulently procur(3  in  federal 
court.  Stevens  «.  Central  Nat. 
Bank  (N.  Y.),  652. 
JURISDICTION. 

See  United  States  Courts. 
JURY. 

Discretionary  with  trial  judge  to 
submit  special  findings  to  Jury. 
Atchison,  T.  &  S.  F.  R.  Co.  v. 
Lawler  (Neb.),  255. 
LACHES. 

Laches  of  complainants  in  suit  to 
en  loin  enforcement  of  decree  in 
feaeral  court.    Stevens  v.  Cen- 
tral Nat.  Bank  (N.  Y.),  652. 
LEASE. 

Contract  between  railroad  com- 
panies as  to  agreement  with 
bridge  companv  making  the 
contract  by  reference  thereto 
part  of  a  lease  ;  effect  of  termi- 
nation of  lease  by  eviction. 
Pittsburgh,  C.  &  St.  L.  R.  Co. 
f>.  Keokuk  <&  H.  B.  Co.  (U.S.), 
621. 

Jurisdiction  In  United  States 
courts  over  lessor  company 
based  on  diverse  citizenship. 
Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Baltimore  &  O.  R.  Co.  (C.  C. 
A ),  574. 

Rights  exercised  by  foreign  lessee 
corporation  of  domestic  corpo- 
ration are  referable  solely  to 
charter  lights  of  lessor  com- 
pany. McCandless  v.  Rich- 
mond &  D.  R.  Co.  (S.  Car.), 
524. 
LIMITATIONS. 

Defendant  entitled  to  benefit  of 
statute  of  limitations  in  action 
for  penalty  under  plea  denying 
cause  of  action.  Atchison,  T. 
&  S.  F.  R.  Co.  V,  Tanner. 
(Colo.),  874. 

Limitation  of  new  cause  of  action 
introduced  by  amendment  to 
declaration.  Chicago,  B.  &  Q. 
R.  Co.  «.  Jones  (111.),  78.  ^ 
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LOCATION. 

Ohange  iff  loeathn  at  Urminus, 
See  Tebminub. 
HAILS. 

Application  to  mail  trains  of  stat- 
ute requiring  passenger  trains 
to  Slop  at  all  county  seats.  Illi- 
nois Cent.  R.  Co.  v.  People 
(111.),  588. 
MANDAMUS. 

Mandamus  held  to  lie  to  compel 
stoppage  of  trains  at  county 
seats  as  required  by  btatute. 
Illinois  Cent.  R.  Co.  «.  People 
(III.),  589. 

Stoppage  of  trains  'within  corpo- 
rate limits  compelled  by  man- 
damus, as  required  by  statute; 
tender  of  expenses  of  grading 
side-track  as  condition  prece- 
dent. St.  Louis,  I.  M.  &  S. 
R.  Co.  V.  B'Shears  (Ark.),  566. 
MOB. 

Liability  of  company  for  destruc- 
tion by  mob  of  goods  sent 
C.  O.  D..  and  in  its  warehouse. 
Pacific  Express  Co.  e.  Wallace 
(Ark.),  170. 
MORTGAGES. 

Construction  of  mortgage  of  net 
earnings  of  one  road  on  **  busi- 
ness coming  to  it  from  or  over  " 
the  lines  of  another  road. 
Schmidt  v.  Louisville,  C.  &  L. 
R.  Co.  (Ky.).  680. 

Foreclosure.  Adjustment  of  rights 
in  favor  of  other  creditors  aris- 
ing by  way  of  subrogation  be- 
cause of  one  creditor  holding 
collateral.  Boston  S.  D.  &  T. 
Co.  «.  Richmond  &  D.  R.  Co. 
(C.  C.  A. ).  710. 

Appeal  by  intervening  bond- 
holders from  order  confirming 
sale  on  foreclosure.  Necessary 
parties  to  appeal.  Davis  v.  Mer- 
cantile Trust  Co.  (U.  S.),  717. 

Application  to  railroad  prop- 
erty of  the  statute  allowing  the 
redemptiou  of  "real  estate" 
from  sale  on  foreclosure.  Co- 
lumbia F.  &  T.  Co.  e.  Ken- 
tucky  Uu.  R.  Co.  (C.  C.  A.). 
690. 

-^  Guarantor  of  mortgage  debt 
who  has  partially  paid  the  debt 
as  a  proper  or  necessary  party 
to  foreclosure.  Columbia  F.  & 
T.  Co.  V.  Kentucky  Un.  R.  Co. 
Co.  CC.  C.  A.).  690. 

Necessary  parties  to  appeal 


MORTGAGES- CbRttntrdtf. 

from  decree  by  intervenor.  Da- 
vis 9,  Mercantile  Trust  Co.  (U. 
S.),  717. 
Foreclosure.  Possession  of  col- 
lateral for  claim  against  company 
as  waiver  of  rignt  to  payment 
out  of  pn>ceedsof  sale.  Boston 
S.  D.  &  T.  Co.  «.  Richmond  & 
D.  R.  Co.  (0.  C.  A.),  710. 
—  Propriety  of  order  allowing 

Ssyment  of  wa^s  and  sums 
ue  connecting  Hues  out  of  pro- 
ceeds of  sale  on  foreclosure. 
Boston  S.  D.  &  T.  Co.  «.  Rich- 
mond &  D.  R.  Co.  (C.  C.  A.), 
710. 

Sufficiency   of    petition   by 

creditor  company  to  authorise 
payment  of  account  out  of  pro- 
ceeds of  foreclosure  sale.  Bos- 
ton S.  D.  &  T.  Co.  «.  Rich- 
mond &  D.  R.  Co.  (C.  C.  A.), 
710. 

Fraudulent  nature  of  proceedings 
by  one  mortgage  bondholder 
without  bringing  in  all  parties 
interested.  Stevens  v.  Central 
Nat.  Bank  (N.  Y.),  652. 

Mortgage  of  after-acquired  prop- 
erty held  to  cover  lease^x>ntract 
furnishing  terminal  facilities. 
Columbia  F.  &  T.  Co.  v.  Ken- 
tucky Un.  R.  Co.  (C.  C.  A.), 
690. 

Mortgage  of  net  earnings;  esti- 
mating  net  earnings  from  busi- 
ness ruruished  by  connecting 
line.  Schmidt  v,  Louisville, 
C.  &  L.  R.  Co.  (Ky.).  680. 

Mortgiige  of  net  earnings;  right 
of  such  earnings  to  b^r  inter- 
est. Schmidt  r.  Louisville,  C.& 
L.  R.  Co.  (Ky.).  680. 

Time  for  redemption  fixed  by  de- 
cree for  sale  held  not  to  be  un- 
reasonable. Columbia  F.  &  T. 
Co.  0.  Kentucky  Un.  R.  Co. 
(C.  C.  A.).  690. 
NEGLIGENCE. 

See  Animals;  Carbikrs;  Fences; 
Fires. 

Province  of  court  and  jury  in  de- 
termining matters  of  negligence 
where  facts  are  disputed  and 
where  there  is  no  dispute.  Bates 
tj.  Fremont.  E.  &  M.  V.  R.  Co. 
(S.  Dak.).  892. 
NET  EARNINGS. 

Mortffftffe  of  net  earnings.      See 

Moi«TOA«KS. 
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NEW  TRIAL. 

Court  may  grant  new  trial  for 
otber  causes  than  those  assigned 
in  motion.  £.  O.  Stanard  Mill- 
ing Co.  «.  Wbite  Line  Cent.  T. 
Co.  (Mo.)«  185. 

Review  of  grouDds  for  granting 
new  trial  ou  appeal  from  order. 
E.  O.  Standard  Milling  Co.  «. 
White  Line  Cent.  T.  Co.  (Mo.) 
185. 
ORDINANCES. 

Validity  of  ordinance  prohibiting 
hackmen  from  entering  depot 
grounds;  exercise  of  power 
conferred  by  city  charter. 
Lindsey  «.  Mayor,  etc.,  of  An- 
niston  (Ala.),  666. 
PASSENGER  TRAIN. 

Stoppage   of  pastenger  iraint  at 
county  seatB,    See  Stations. 
PENALTIES. 

Defendant  entitled  to  benefit  of 
statute  of  limitations  in  action 
for  penalty  under  plea  denying 
cause  of  action  Atchison,  T. 
A  S.  F.  R.  Co.  «.  Tanner  cColo.), 
864. 

Penalties  imposed  for  violating 
statute  requiring  street-car  em- 
ployes to  be  protected  from 
exposure  to  tbe  weatber,  held 
not  to  be  excessive.  State  «. 
Hoskius  (Minn.),  571. 

Statute  imposing  liability  for 
double  value  of  animal  held  to 
be  penal  act.  Atchison,  T.  & 
S.  P.  R.  Co.  «.  Tanner  (Colo), 
874. 
PETITIONS. 

Objection  that  petition  was  filed 
too  late  cannot  be  raised  for  the 
first  time  in  the  supreme  court. 
Gerling  v.  Baltimore  &  O.  R. 
Co.  (U,  S.).  590. 
PLEADING. 

Action  a^nst  railroad  for  failure 
to  furnish  cars  ;  ability  of  com- 
pany to  furnish  cars  need  not  be 
set  out  out  in  complaint.  Chi- 
cago,  St.  L.  &  P.  R.  Co.  v, 
Wolcott  (Ind.),  185. 

Indefiniteness  in  complaint  by 
reason  of  eenerality  of  allega- 
tions cured  by  special  findings 
of  Jury.  Chicago,  St.  L.  &  r. 
R.  Co.  «.  Wolcott  (Ind.),  185. 

Pleading  numerous  causes  of  ac- 
tion m  one  paragraph  of  the 
complaint.  Chicago,  St.  L.  & 
P.  R.  Co.  V,  Wolcott  (Ind.).  185. 


POLICE  POWER. 

Parties  contracting  on  matters 
within  police  power  do  so  sub- 
ject to  exercise  of  that  power. 
State  V.  Hoskins  (Minn.),  571. 

Statute  requiring  street-railway 
employes  to  be  protected  against 
exposure  to  the  weather;  valid- 
ity of.  State  v.  Hoskins  (Minn.), 
571. 

Fact  that  railroad  received  federal 
aid  does  not  prevent  states  from 
prescribing  police  regulations. 
Illinois  Cent.  R.  Co.  v.  People 
(III.).  589. 

PREFERENCES. 
See  Carriebs. 

PRINCIPAL  OFFICE. 

Frincipal  office  of  railroad  com- 
pany.    See  COBPORATIONS. 

RATES. 

Freight   charges  and  dUcrimina- 

tion.    See  Carribrb. 
BtgulatUm  of  rates.     See   Car- 

RIBRS. 

REBATES. 

See  Carriers.    Freight  eharge$» 

RECEIVERS. 

Obligation  of  receiver  to  pay  re- 
bates contracted  as  per  contract 
for  carriage  of  goods.  Liability 
of  railroad  company.  Kansas 
Pac.  R.  Co.  «.  Bayles  (Colo.), 
128. 

Order  of  court  not  necessary  to 
authorize  receiver  to  make  con- 
tracts respecting  freight  rates. 
Kansas  Pac.  R.  Co.  «.  Bayles 
(Colo.).  128. 

Contract  made  by  receiver  for  car- 
riage of  goods  at  less  than  sched- 
ule rates  not  binding  on  his 
successor.  Kansas  Pac.  R.  Co. 
V,  Bayles  (Colo.).  128. 

Receivers  have  power  to  make 
contracts  for  carriage  of  goods 
beyond  limits  of  road.  &nsas 
Pac.  R.  Co.  V,  Bayles  (Colo.), 
128. 

Receiver's  successor  not  deemed 
to  have  ratified  contract  for 
freight  rates  made  by  his  pred- 
ecessor. Kansas  Pac.  R.  Co. 
t.  Bayles  (Colo.),  128. 

REMOVAL  OF  CAUSES. 

Citizenship  of  Baltimore  &  Ohio 
Bailroaa  Co.:  right  to  remove 
cause  from  state  court  in  West 
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REMOVAL  OF  CAUSES— Om. 

Virginia.  Gerliug  r.  Baltimore 
&0.  R.  Co.  (U.S.),  590. 

Effect  of  state  statutes  and  prac- 
tice upou  time  for  filing  petition 
to  remove  causes.  Geriing  v, 
Baltimore  &  O.  R.  Co.  (U.  8.). 
590. 

Time  for  Uling  petition  In  state 
court  in  order  to  remove  cause 
to  federal  court.  Geriing  «. 
Baltimore  &  O.  R.  Co.  (U.  8.), 
590. 

ROAD-BED. 

Road-bed  and  superstructure  of 
laiiroad  in  possession  of  succes- 
sors to  original  company  charged 
with  burden  of  charter  obliga- 
tions, and  cannot  be  diverted 
from  original  purpose  of  incor- 
poration. State  ex  rel.  Naylor 
V,  Dodge  City,  M.  &  T.  R.  Co. 
(Ran.).  631. 

RUNNING  CONNECTIONS. 

See  Connecting  Links;  Intbr- 

BTATE  COMMEECB  ACT. 

SALES. 

Fareeloiun     sales.     See    Mobt- 

OAOES. 

SIGNALS. 

Conflicting  evidence  as  to  whether 
signals  were  given;  question  to 
be  submitted  to  jury.  Bates  v, 
Fremont,  E.  &  M.  V.  R.  Co. 
(S.  Dak.).  892. 

SPECIAL  FINDINGS. 

Discretionary  with  trial  Judge  to 
submit  special  findings  to  jury. 
Atchison,  T.  &  S.  F.  R.  Co.  «. 
Lawler  (Neb.),  255. 

SPEED. 

Negligence  per  ee;  no  particular 
rate  of  speed  constitutes;  each 
case  depends  on  circumstances. 
Cohoon  «.  Chicago,  B.  &  Q.  R. 
Co.  (Iowa).  864. 

Statute  regulating  speed  at  depot 
grounds  used  by  the  company 
and  the  "public";  genend  ap- 
plication of  act.  Cohoon  v.  Chi- 
cago. B.  &  Q.  R.  Co.  (Iowa),  304. 

STATIONS. 

Statute  regulating  speed  at  depot 
grounds.    See  Spebd. 

Definition  of  regular  passenger 
train  within  statute  requirmg 
such    train    to    stop  at  county 


STATIONS— Ciwi&nwd. 

seats.    Illinois  Cent.  R.  Co.  «. 
People  (111.),  589. 

Duty  of  company  to  operate  ita 
road  as  a  continuous  line.  Op- 
eration of  transfer  trains  to  es- 
tablish terminus.  Illinois  Cent. 
R.  Co.  V,  People  (III.),  539. 

Effect  of  ordinance  prohibiting 
hackmen  from  entering  depot 
grounds  on  rights  conferred  to 
railroad  prior  to  its  passage. 
Lindsey  v.  Mayor,  etc.,  of  An- 
nistou  (Ala.),  566. 

Mandamus  held  to  lie  to  compel 
stoppage  of  trains  at  county 
seals  as  required  by  statute. 
Illinois  Cent.  R.  Co.  v.  People 
(111.),  589. 

Mandamus  to  compel  trains  to  stop 
within  corporate  limits  of  town; 
necessity  of  tendering  expenses 
of  grading  side  track.  St.  Louis, 
I.  M.  A  S.  R.  Co.  D.  B'Shears 
(Ark.),  556. 

Municipal  ordinance  prohibiting 
hackmen  from  entering  depot 
^rounds;  exercise  of  power  con- 
ferred by  city  charter.  Lindsey 
«.  Mayor,  etc.,  of  Anniston 
(Ala.).  666. 

Objection  of  company  to  run  train 
to  established  station  in  county 
seat  which  is  a  terminus.  Illi- 
nois Cent.  R.  Co.  v.  People 
(III.),  589. 

Right  of  state  to  require  trains  to 
stop  at  county  seats  not  affected 
by  111.  Acts  of  1855  and  1867,  re- 
lating to  (he  operation  of  rail- 
roads. Illinois  Cent.  R  Co.  «. 
People  (III.),  589. 

Stoppage  of  regular  passeneer 
trains  at  county  seats;  opinion 
evidence  as  to  what  constitutes 
a  *' regular  passenger  train.'* 
Illinois  CeuL  R  Co.  v.  People 
(III.),  589. 

Statute  requiring  regular  passen- 

ger  trains  to  stop  at  county  seats 
eld  to  be  valid.    Illinois  Cent. 
R  Co.  V.  People  (111.),  589. 
Sufficiency  of  judgment  to  com- 
pel acceptance  or  statute  requir- 
ing passenger  trains  to  stop  at 
county    seats.      Pleading   and 
proof.    Waiver   of    demurrer. 
Illinois  Cent.  R.  Co.  e.  People 
mi.),  589. 
STATUTE  OF  LIMITATIONS. 
See  Limitations. 
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STATUTES. 

See  CoNBTiTunoNAL  Law. 

Dlinois  Act  of  1879  relating  to 
stoppage  of  trains  at  county 
seats  neld  to  be  a  regularly 
enacted  statute.  Illinois  Cent. 
R.  Co.  V.  People  (HI.),  589. 

Rebutting  prima-faeis  evidence  of 
validity  of  statute  by  reference 
to  Journals  of  le^lature.  Illi- 
nois Cent.  R.  Co.  «.  People 
(111.).  589. 

Validity  of  statute  as  affected  by 
irregularities  in  title  of  bill  be- 
fore legislature.  Illinois  Cent. 
R.  Co.  V.  People  (111.),  589. 

STOPPAGE  OP  TRAINS. 

See  Stations. 
STREET  RAILWAY. 

Agreement  between  street- r^dl way 
company  and  proprietor  of  base- 
ball grounds;  action  for  breach; 
measure  of  recoyenr.  Temple 
St.  C.  R.  Co.  «.  Hellman  (Cal.), 
627. 

Penalties  imposed  for  violating 
statute  requiring  street-car  em- 
ploy^ to  be  protected  from  ex- 
posure to  the  weather  held  not 
to  be  excessive.  State  v.  Hos- 
kins  (Minn.),  571. 

Statute  requiring  employ^  on 
electric  and  cable  roads  to  be 
protected  from  weather  not  un- 
constitutional because  not  ap- 
S lying  to  cars  drawn  by  horses, 
tate  «.  Hoskins  (Minn.),  571. 

Statute  requiring  protection  of 
employes  from  exposure  to  the 
weather  held  to  be  valid.  State 
e.  Hoskins  (Minn.),  571. 

Street  railway  company  may  for 
purpose  of  increase  of  its  busi- 
ness expend  money  to  establish 
baseball  park.  Temple  St.  C. 
R.  Co.  e.  Hellman  (Cal.),  627. 

SWITCH. 

Right  of  railroad  company  to  re- 
move switch  connecting  private 
warehouse  with  main  line. 
Jones  «.  Newport  News  A  M. 
V.  Co.  (C.  C.  A.).  294. 

TERMINUS. 

Company  cannot  treat  legal  ter- 
minus in  a  city  as  though  it  was 
on  a  side  track  to  be  visited  only 
by  a  few  trains.  Illinois  Cent. 
R.  Co.  «.  People  (111.),  539. 

Company  which  has   once  fixed 


TERMmVQ— Continued. 

its  terminal  point  cannot  after- 
wards change  location.  Illinois 
Cent.  R.  Co.  v.  People  (111.), 
589. 

TEXAS  FEVER. 

See  Carbisbs.    Live  Stock, 

ULTRA  VIRES. 

Street-railway  company  may  for 
purpose  of  increase  of  its  busi- 
ness expend  money  to  establish 
baseball  park.  Temple  St.  R, 
Co.  V,  Hellman  (Cal.),  627. 

UNDUE  PREFERENCE. 

SeeCABRIBBS. 

UNITED  STATES  COURTS. 

See  Rbmoyal  of  Causes. 

Action  by  nonresident  assispiee  of 
contract  between  domesUc  rail- 
road company  and  state  board  ; 
Jurisdiction  of  federal  court. 
*lant  Investment  Co.  «.  Jack- 
sonville. T.,  etc.,  R.  Co.  (U.  8.), 
685. 

Jurisdiction  based  on  diverse  citi- 
zenship. Identity  of  interests 
held  not  to  make  the  controversy 
one  between  citizens  of  differ- 
ent states.  Pittsburgh,  C.  &  St. 
L.  R.  Co.  e.  Baltimore  <&  O.  R. 
Co.  (C.  C.  A.),  574. 

Jurisdiction  of  state  court  to  re- 
view judgment  of  federal  court 
as  fraudulent.  Stevens  e.  Cen- 
tral Nat.  Bank  (N.  Y.),  652. 

Judicial  notice  must  be  taken  by 
federal  courts  of  state  statutes 
creating  railroad  companies  and 
authorizing  them  to  exercise 
franchises.  Gerling  v,  Balti- 
more &  0.  R.  Co.  (U.  8.), 
590. 

Power  of  state  court  to  enjoin  sale 
under  judgments  fraudulently 
procured  In  federal  court. 
Stevens  «.  Ontral  Nat.  Bank 
(N.  Y.).  652. 

WAREHOUSE. 

Termination  of  earrier^i  lidbiliiy  ; 
eiorage  of  goods  in  warefiouse. 
See  Carkiebs. 

Switch  to  private  warehouse  con- 
necting with  main  line ;  right  of 
company  to  remove.  Jones  «. 
Newport  News  &  M.  V.  Co. 
(C.  C.  A.),  294. 

Test  of  gross  negligence  of  carrier 
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WAREHOUSE— GbiKt'nv^ 

as  warehouseman.    £.  O.  St&n- 
ard  Milling  Co.  v.   White  Line 
Ceui.  T.  Co.  (Mo.),  185. 
WITNESSES. 

Couipeteucy  of  expert  witness  to 
give  evicfence  ou  commonplace 
matters.  Atchison.  T.  &.  S.  F. 
li.  Co.  f.  Lawler  (Neb.).  255. 

Competency  of  witoess  to  testify 
as  to  market  prices.  Hudson  «. 
Northern  Pac.  R.  Co.  (Iowa), 
829. 

Competency  >f  witness  to  testify 
from  memomnda.  Hematite 
Mining  Co.  v.  East  Teunessee, 
V.  &G.  R.  Co.  (Ga.),  174. 


WITNESSES— GwKintwd. 

Right  of  witness  to  refresh  mem- 
ory from  memoranda  prepared 
at  time  of  transaction.  Atchison, 
T.  &  8  F.  R.  Co.  V.  Lawler 
(Neb.),  255. 
WORDS  AND  PHRASES. 

"  Corporations/'  524,  ». 

••Forwarded,"  291,  ». 

"Public."  Colioon  «.  Chicago. 
B.  &.  Q.  R.  Co.  (Iowa),  864. 

•'  Regular  passenger  trains."  Il- 
linois Cent.  R.  Co.  €.  People 
(111.).  539. 

"  Kunniugat  large."  Cohoon  «. 
Chicago.  B.  <&.  Q.  R.  Co.  (Iowa)» 
864, 868.  n. 
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